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Administrator, Municipality, Yamuna- 
nagar v. Sarasswati Industrial Syndi- 


cate Lid. (May) 165 
Amar Chand v, Harji (Jan) 1 (FB) 
Amarjit Singh v. Saroj Malik (Jan) 21 
Amar Singh v. Ram Rakha (Oct) 383 


Amar Singh Modi Lal v. State of 
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Bachan Singh v. Agricultural Co-opera- 
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Balwant Rai v. Ram Gopal (Oct) 354 
Balwant Siogh v. Gram Sabha, Behram- 
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sioner, Punjab (Nov) 423 
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Birjinder Singh v. Kuruksyetra Univer- 


sity (Jan) i7 
Bishan Dass v. Kehar Singh (Aug) 263 
Brij Bhushan Lal v. Chief Engineer, 

North Western Zone (Central Govt.) (Aug) 266 
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Chhelu Mal Hari Ram Firm v. Firm 

Mangtu Ram Devki Nandan (Nov) 401 
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D. A. V. College, Hoshiarpur Society 

Hoshiarpur v. Sarvada Nand Anglo 

Sanskrit Higher Secondary School 
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D, A. V. College, New Delhi v. State of 
unjab (May) 170 (FB) 
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Daulat Singh v. Deputy Commissioner, 
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Daya Chand v. Ram Phal (Feb) 45 
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Dhan Raj Mukh Ram v. The State of 


Haryana (Aug) 300 
Dharam Chand v. Ram Chand (June) 203 
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Dyal Kaur v. Ujagar Singh (Jan) 18 
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Commissioner, Ambala Division, 
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Mansha Singh v. Commissioner 
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Niranjan Singh v. Sher Singh (Nov) 428 
Panna v. Mukhtiar Singh (Dec) 451 
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Prem Chand v. State of Haryana (Feb) 50 
Punjab and Sindh Bank Ltd. v. Jagdish 
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Punjab Transport Co-operative Society 

Ltd. v. S. T. Commr. Chandigarh (May ) 167 


R. T. A. Patiala v. Gurbachan Singh (Jan) 5 (FB) 


Rabi Ram v. Dalip Singh (Nov) 390 
Raghubans Saudagar Singh Mrs. v. State 

of Punjab , (Mar) I17 
Raghubans Singh Sehgal v. Smt. Wishav 

Wati Bajal (Aug) 259 
Rajinder v. Man Mohan Singh (Apr) 142 
Raj Kumar v. Prem Parkash Kaur (Dec) 458 
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Sardha Ram v. Central Government 
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New Delhi (Aug) 296 
Saroop Singh v. Gian Singh (May) 191 
Sarwan Singh v. Tarsem Lal (Sep) 315 
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Sadhu Ram (Sep) 889 
Sewak Parshad, Dr. v. Gram Panchayat 

Raipur Rani Aug) 272 
Shakuntla v. Sardari Lal (Jan) 29 
Sham Lal v. Muni Lal (June) 199 
Sham Lal Brij Lal v. Deputy Commis- 

sioner, Patiala (Mar) 126 
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Sham Lal Sood v. Union of India Hully) 241 
Santi Devi v. Haryana Roadways, 
Ambala (Feb) 63 (EB} 
Shanti Devi v. Ram Nath (Aug) 270 
Sheo Lal v. Rampat (Jan) 32 
Sheo Ram v. Chandgi Ram (Jan) 30 


Sher Singh v. Additional Director Con- 


solidation of Holdings, Punjab, 

Chandigarh (Aug) 294 
Shibcharan v. State of Haryana (Dec) 479 
Shiv Kumar v. Mool Chand (Apr) 147 


Shriomani Gurdwara Parbandhak Cem- 


mittee, Amritsar v. Mahant Isher 
Singh Chela Deva Singh (Noy) 389 
Sohan Singh v. Gurtej Singh {Apr} 152 
State of Haryana v. Hari Singh (Sep) 328 
State of Punjab v. Sarmukh Singh {Dec} 463 
Sucha Singh v. Gurnam Singh (Nov) 418 
Sucha Singh Bassi v. State of Haryana 
(Mar) 114 (SB) 


Sunder Dass Bhagwan Dass v. Union of 
India (Mar) 109 (FB) 
Superintending Canal Officer, Feroze- 


pur v. Hukam Chand Baghela Ram (Feb) 60 
Suraj Bhan v. Balwan Singh (Aug) 276 
Suraj Bhan v. Jogi Ram (Noy) 398 
Suraj Kaur Smt. v. Shingara Singh (Sep) 841 
Takan Ram v, Narain Das (Dec) 477 
Tara Singh v. Ajit Pal Singh (Aug) 285 
Tarsem Kumar v. Collector of Central 

Excise, Chandigarh (Dec) 444 
Tek Chand Melamal v. Firm Amar Nath 

Basheshar Das (Feb) 46 
Tek Singh Ishar Singh v, Jaswant Singh 

Waryam Singh (June) 208 
Tokha v. Smt. Samman (Nov) 408 
Union of India v. Hari Krishan Joshi (June) 207 
Uttam Singh v. State (Apr) 131 


Vishan Dass v. Smt. Jaisi Bai Ude Bhan (Sep) 310 





SUBJECT INDEX 


Arbitration Act (40 of 1940), Ss. 3, 33 and 
20-— Unilateral reference to arbitration is 
invalid (Jun) 207 
——S§. 8 (1) (a)—Applicability — Parties 
agreeing only to person or authority who 
will appoint arbitrator — Appointment 
not by consent of parties — Section not 


attracted (Aug) 266 
——S, 20—See ibid, S. 3 (Jun) 207 
——S, 83—See ibid, S. 8 (Jun) 207 


——S, 34 — Step in proceeding in suit— 
Application for adjournment by defen. 
dant to file written statement is such step 

(Jan) 21A 
—— S, 84—-Application under—Existence 
of an arbitration agreement — Mode of 
proof (Aug) 259 


Arms Act (54 of 1959), S. 17 — Cancella- 
tion of arms Licence — Opportunity of 
being heard—Section envisages not a per- 
sonal hearing but an adequate opportu- 
nity to show cause (Mar) 122A 


Arms Act (contd.) 
——S, 17 — Cancellation of arms license 


—Authority passing order has to act judi- 
cially and to follow the principles of 
natural justice (Mar) 122B 


——S, 17 (8) (b) — Cancellation of arms- 
license—Order cannot be quashed merely 
because language of S. 17 (3) (6) is not 
repeated therein (Mar) 122C 


——-—S, 17 (8) (b) — Cancellation of arms. 
license—Order based mainly on ex parte 
report of superintendent of police—Con- 
tents of report not divulged to licensee— 
Principles of natural justice violated 
(Mar) 122D 
——S, 17 (8) (b) — Cancellation of arms 
license —Order must show at least prima 
facie, how possession of a gun by the 
licensee would endanger public peace 
(Mar) 122E 
———S. 17 (8) (b) — Cancellation of arms 
license—Even an authority who had not 
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Arms Aat (contd.) 
issued the show-cause notice can pass an 
order revoking arms-license (Mar) 122F 


Central Civil Services Part B States Trans- 
ferred Employees’ Rules (1853) 
See under Civil Services. 


Civil Procedure Code (5 of 1908), Pre—See 
Interpretation of Statutes (Feb) 36B (KB) 


——5S, 10—Applicability—Conditions fof 
(Nov) 421A 

——S, 10—Object of (Nov) 421B 
——85S. 11 — See also Houses and Rents — 
E. P. Urban Rent Restriction Act (1949), 
Section 18 (2) (i) (Apr) 153 
——S, 11 — Res judicata — Decision of 
Civil Court that it has jurisdiction to 
decide whether property is evacuee pro- 
perty cannot operate as res judicata 

(Nov) 890 
——S, 21—Wrong finding by trial Court 
on issue of territorial jurisdiction — Find- 
ing can be reversed in appeal only if it 
has resulted in failure of justice 

(Nov) 401 
——S, 47—See also ibid. O, 20, R. 14 

(Jun) 201 
——S, 47—Powers of Executing Court — 
Civil Court cannot declare award under 
Punjab Co-operative Societies Act void 
for refusal of adjournment sought by one 
of parties (Dec) 476B 
——§, 92 — Suit under S.92 is special 
remedy and where resort could be had 
to the special remedy, the general remedy 
would be impliedly barred (Sep) 347A 
—S, 92— Abatement of appeal—Suit in 
representative capacity — Death of some 
of plaintiffs and defendants during pen. 
dency of appeal—Appeal does not abate 

(Sep) 347D 

——S. 92 (1) (h) — Relief claimed in suit 
seeking to prevent a breach of trust by 
trustee — Suit could fall within general 
clause (h) (Sep) 347B 


——S, 92 (2) —Consent of Advocate Gene- 
ral applied for and refused — Bar created 
by S. 92 (2) is not removed or relaxed 

; (Sep) 347C 
— 5. 99 and O. 9,R. 18—If the defendant 
against whom an ex parte decree has been 
passed can show that he was not duly 
served the Court has to set aside the decree 
and cannot maintain the decree under 
Section 99 (Aug) 288C 


——S,.99 and Order 13, Rule 4—Remand 
unsupported by a reasoned and judicial 
examination of the question whether the 
supposed non-compliance of Order 13, 
Rule 4 had resulted in prejudice to the 
party was not justified (Nov) 418B 


Civil P. C. (contd.) 
——S, 99 — There could not be a remand 
by consent of parties when the question 
for decision was not one of fact but was 
one of law (Nov) 418D 
S. 100— Finding of fact—When open 
to interference in second appeal 

(Sep) 822A 
——S, 115 


See also (1) Ibid, O. 6, R. 17 (Aug) 272 
(2) Ibid, O. 22, R. 3 (Sep) 841 
(8) Northern India Canal and 
Drainage Act (1873), Sec- 
tion 30B (8) (Feb) GOA 
——S,. 115 — Decision as to court-fee — 
Court’s decision is not revisable at the 
instance of defendant (Apr) 146 
S. 115—Revision — Exercise of juris- 
diction with material irregularity 
(Jul) 199D 
—__S, 115 -~ Complaint under S. 479A, 
Cr. P. C. lodged by a Civil Court before a 
Magistrate without hearing the persons 
affected thereby — Proper remedy is peti- 
tion under Section 561A, Cr. P. C.—Revi- 
sion petition under Section 115 is in- 
competent (Sep) 319B 
—O, 1, R. 10— Government as party—A 
Government notification is a statutory 
provision of which the court can take 
judicial notice and it is not necessary to 
implead the Government as a party 
(Feb) 46B 
—-O. 1, R. 10—Addition of a new party 
— å and D co-heirs succeeding to pro- 
perty in equal shares — D selling whole 
property—A alone suing to set aside sale 
—D not a party — A’s suit not on behalf 
of D also — D cannot be impleaded as a 
party if his right to property is barred by 
limitation (Oct) 355B 
—O, 3, R. 3—If there is a joint sale and 
one of the vendees takes active interest 
in getting the sale deed registered, he 
alone cannot represent the other vendees 
in the pre-emption suit without obtain- 
ing a regular power of attorney from 
them (Aug) 288D 
——O, 3, R. 4—Power to compromise suit 
—Advocate has got general powers to 
compromise on behalf of their clients 
even if said powers have not been con- 
ferred by power of attorney (Nov) 398A 
O. 8. R. 4—Power to refer to arbitra- 
tion — Counsel having power of com. 
promise has power to appoint referee 
(Nov) 3898p 
—O, 5, Rr. 2 and 20 — Substituted ser. 
vice of summons by citation in news. 
paper — Concise statement of plaint 
sufficient (Jan) 21B 
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Civil P. C. (contd.) l 

— O. 5, R. 14—Where the defendant was 
employed in the army and had not em- 
powered any agent to accept service and 
no recourse toO. 5, R.28 was taken action 
under R, 14 is improper (Aug) 288A 
——O. 5, R, 14 — Under R, 14 it-is not 
enough that the person on whom service 
is effected is merely in charge of the pro- 
perty and it has further to be established 
that that person was also the agent of the 


defendant (Aug) 288B 
— 0.5, R, 20—See ibid,O.5,R.2 | 
(Jan) 21B 


—QO.6, R. 17 — See also Houses and 
Rents—East Punjab Urban Rent Restric- 
tion Act (8 of 1949), S, 2 (h) (Oct) 376 
—— QO. 6, R. 17—Amendment of plaint by 
adding new reliefs—Where a mere decla- 
ration is asked for, an amendment of 
plaint by adding the appropriate conse- 
quential relief to bring it in proper form 
may be allowed (July) 245 (RB) 
——O, 6, R. 17 — Order allowing amend- 
ment on the payment of costs—Revision 
against not barred merely because the 
Court has awarded costs (July) 255A 


— QO, 6, R. 17 — Amendment of written 
statement~As result of amendment, case 
has to be opened afresh — Defendant’s 
interest not in any way injured either by 
granting or by refusing amendment — 
Amendment should not be allowed 
(July) 255B 
——O. 6, R. 17 — Amendment of written 
statement—Suit for possession of a house 
sold by defendant’s husband — Original 
plea of defendant that the property was 
gifted to her — Plea sought to be intro. 
duced that even if gift is not proved, she 
being in continuous possession of pro- 
perty she became absolute owner by 
dverse possession — Amendment should 
be allowed (Aug) 260 
—-O.6, R, 17 — Amendment of Plead. 
ings— Where amendment in written state- 


ment was allowed subject to payment. 


of costs accepted by the plaintiff, he 
would be estopped from taking objection 
against amendment in revision (Aug) 272 
——0O, 6. R. 17—Amendment introducing 
new case—Admissibility (Aug) 283 
——O, 6. R. 17—Amendment of plaint — 
Pre.emption suit—An amendment recti- 
fying an unintentional and a mere cleri- 
cal error in misdescription of property in 
plaint, would be allowed (Aug) 295 
O. 6, R. 17— Where an amendment is 
allowed subject to payment of costs, a 
party accepting costs without protest 
cannot challenge amendment (Sep) 321 
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Civil P, ©. (contd.) . 
O. 7, R. 14—See Ibid, O. 18, R. 1 
(Oct) 377 
——O, 8, R. 1 — Punjab Village Common 
Lands Regulation Rules (1964), R. 16 — 
Suit against Panchayat — Procedure to 
defend — Panchayat has to pass a resolu- 
lation authorising a sarpanch or Panch to 
contests the suit —- Unless the authorisa- 
tion is there no one can file a written 
statement on behalf of the Panchayat 
l (Sep) 809A 
———(, 8, R. 6—Set off not claimed in writ. 
ten statement— Condonation of delay 
(Aug) 303 
——=-Q, 9, R, 9 — See also Ibid, O. 48, 
R. 1 (c) (Feb) 45 
O, 9, R. 9—Sufficient cause (Feb) 64 
———O. 9, R. 18—See also Ibid, S, 99 
(Aug) 288C 
——-QO, 12, R. 6 — See Hindu Marriage 
Act (1955), S. 13 (1-A) {ii) (Jan) 29 
O. 18, Rr. 1 and 2 and OQ. 7, R. 14 — 
Refusal to admit documents taking too 
technical a view of the provisions result- 
ing in injustice to party set aside 
(Oct) 877 
O, 18, R. 1 (3) — Second unnecessary 
suit filed and withdrawn during pen- 
dency of first suit—Effect on first suit 


ree ranea 
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(Nov) 4263 
——— 0O, 18, R. 2—See Ibid, O. 13, R. 1 
(Oct) 377 
oo O, 18, R. 4—See also Ibid, S. 99 
(Nov) 418B 


——-Q, 18, R. 4 — Judge initialling the 
endorsement on the exhibit is sufficient 
compliance — Absence of signature does 
not mean it has not been properly admit- 
ted into evidence, especially when there 
has been no dispute about its admission 
(Nov) 418A 
——-Q, 16, R. 10 — Procedure where wit- 
ness fails to comply with summons 
(May) 162 
O, 20, R. 14— Decree in pre-emption 
suit—Righis of pre-emptor (Jun) 201 
O, 20, Ro 14 and O. 21, R. 19 ~Set off 
of costs —Execution of pre-emption decree 
(Nov) 428 
——0O, 21, R. 19—See Ibid, O. 20, R. 14 
(Nov) 428 
-——— O, 21, R. 85—Payment of full pur- 
chase money—Eftect of non compliance 
with R. 85 (June) 204 
————O, 21, R. 86 —See Ibid, O. 21, R. 85 
(June) 204 
—— 0O, 21, R. 988— See Ibid, O. 21, R. 103 
(Nov) 395 
———0O, 21, R. 103—Suit to establish right 
of tenancy — Allegation as to ownership 
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‘Civil P. C. (contd.) 

raised by possessor of property with 
adverse order under O, 21, R. 98 and his 
claim of tenancy must be determined in 
his suit under the rule even if that owner 
has not been impleaded (Nov) 395 


O, 22, R, 8—See also Ibid, O, 22, R. 11 

(May) 180 
——Q, 22, R. 3 read with R. 11 — Appeal 
by statutory tenant against order of his 
eviction — Death of tenant — Appeal, if 
abates (June) 197 
——_O, 22, Rr. 3 and 4 and S, 115 —Appli- 
cation by rival legal representatives — 
Rejection without giving opportunity to 
prove claim — A material irregularity 


within S, 115 (Sep) 341 
nomen (}, 22, R. 4—See also Ibid, O. 22, R. 8 
(Sep) 841 


——O, 22, R. 4 — Abatement of appeal 
against co-respondents of deceased—Rule 
not applicable (Jan) 32 
———QO, 22, R. 4—Suit against joint tort- 
feasors — Death of one of them — Non- 
impleading of legal representatives— Suit 
abates as a whole (Sep) 343B 
——O, 22, R.9—‘Sufficient cause” —Ignor- 
ance of plaintiff about death of defendant 
whether constitutes sufficient cause for 
setting aside abatement (Sep) 848A 


O. 22, R. 10 — “Assignment, creation 
or devolution of any interest” — Meaning 








(June) 203 
O. 22, Rr. ll and 3 — Abatement of 
appeal (May) 180 


——O, 23, R. 1—Failure of plaintiff to 
produce evidence in support of his case 
is no ground for granting permission to 
bring a fresh suit (Jan) 30 
——O, 23, R. 1 — Withdrawal of suit — 
Permission—Permission could be granted 
only if the case fell within four corners 
of R. 1 — Reasons must be given as to 
how the judge came to conclusion that 
the requirements of R. I are satisfied 
(Aug) 279 
——QO,. 23, R. 3—See also Ibid, O. 3, R. 4 
(Nov) 898B 
——QO, 23, R. 3 — Compromise decree — 
Execution of — Where a deed of com- 
promise can be interpreted in two alter- 
native ways, the interpretation favourable 
to the judgment-debtor will be adopted 
(Apr) 144 
——QO, 26, R. 10 (2) and (8) — Report of 
first commissioner whether wiped out of 
record on ground of receipt of second 
commissioner’s report (Aug) 265 
——Q. 32, R. 7—Compromise of suit by 
guardian — Leave of Court obtained — 


a) 
a 





Civil P, ©. (contd.) 
Suit by minor attacking compromise — 
Maintainability (Jan) 19 
——O, 32, R. 7 — Gross negligence of 
guardian ad litem in compromising the 
suit on behalf of the minor — Effect of 
(July) 194A 
——-O. 32, R. 12—Suit by majour filed as 
a minor—Substitution (Aug) 276A 
——Q(. 88, R. 7—See Ibid, O. 38, R. 9 
(Jan) 18 
-——0., 38, Rr. 9 and 7 — Dispaupering— 
Maintenance cannot be taken into consi- 
deration — Plaintiff cannot therefore be 
dispaupered on ground that he has receiv- 
ed arrears of maintenance (Jan) 18 
—— OQ, 39, R, 1 — See also Hindu law — 
Joint family property - (Apr) 147 
——O, 39, Rr. 1 and 2—Suit for permanent 
injunction—Plaintiff having prima facie 
case for temporary injunction (Aug) 299 
——O, 39, R, 2—See ibid, O. 39 R. 1 
(Aug) 299 
-— O. 41, R. 4—See Ibid, O. 22 R. 11 
(May) 180 
O. 41, R. 27 — See also Houses and 
Rents—E, P. Urban Rent Restriction Act 
(1949), S. 16 (3) (Aug) 263 
——O, 41, R. 27 — Permitting additional 
evidence as a matter of routine and 
without finding as to how it was neces- 
sary was illegal (Nov) 418G 
——O, 43, R. 1 (c), O. 9, R. 9 — Applica- 
tion for restoration of suit dismissed for 
default— Another application for restora- 
tion of first application also dismissed — 
Order on such application is not appeal. 





able (Feb) 45 
—O, 45, R. 3—See Constitution of India 
Art. 188 (Nov) 889 


CIVIL SERVICES 


—CGeantral Civil Services Part B States 
Transferred Employees’ Rules (4953), 
R. 9 (4) — See Civil Services — Funda- 
mental Rules (as amended in 1965), R. 56 
(a) (c) (Jul) 241A 
—Fundamental Rules (as amended in 
1965), R. 56 (a), (c)—Provision regarding 
superannuation — Clause (a) and not 
Clause (c) applies to transferred minis. 
terial Government servant for determin- 
ing his age of retirement (Jul) 241A 


ia Sry 


Constitution of India, Art. 18 — See Ibid, 
Art. 16 (Mar) 117 
— Art. 18 (2)—See Tenancy Laws—E, P, 
Utilization of Lands Act (1949), S.6 
(Mar) 88A 


PT CTC er 
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coun of India (contd.) 
ae. ty 

See (1) Ibid, Art. 226 (Dec) 467 

(2) Tenancy Laws — E, P. Utiliza- 

tion of Lands Act (1949), S.6 

(Mar) 83A 

—~Art. 16 — Discrimination on ground 

of sex only — Ante Constitution order of 

Governor making women ineligible to 

posts in men’s jails other than those of 

clerks and matrons — Order grounded on 

non-suitability of women to hold those 
posts — Does not violate Art. 16 

(Mar) 117 CEB) 

——Art. 19 (1) — Who can claim protec- 

tion under (Jun) 210G 


= Art, 19 (1) (f£), (g), (5) (6) —Determina- 
tion of license under Section 36 (g) of the 
Punjab Excise Act—The restriction placed 
by the provisions of Section 36 (g) of the 
Punjab Excise Act and Rule 7 of the 
Punjab Distillery Rules read in conjunc- 
tion with condition No.9 of the licence is 
not arbitrary or unreasonable (Jun) 210D 
——Art. 19 (1) (g) —See Co-operative 
Societies Punjab Co-operative Societies 
Act (1961), S. 45 (Dec) 471A 
——Art. 31A (1), Proviso — See Tenancy 
Law’s Punjab Village Common Lands 
Regulation Act (1961), S. 10A (2) (iii) and 
5 (Feb) 80 
——Art, 181 — Exclusion of jurisdiction 
of High Courts—Conditions to be satisfied 
(Aug) 287 
——Art, 1388—Writ petition—Order in— 
Finality of —Test (Mar) 112 (EB) 
———Art. 188 — Application for leave to 
appeal to Supreme Court — Omission to 
mention grounds otf appeal and value of 
subject-matter of suit in Court of first 
instance — Effect (Nov) 389 
—~——Art, 188 (a) — Suit for eviction of 
tenant — Valuation of tenancy rights 
alone is relevant for granting certificate 
under Art. 133 (a) (Aug) 284 
——-Art, 133 (1) (c)—See Ibid Art. 184 
(Mar) 114A (SB) 
——Art, 184 (1) (c) — Discretion of High 
Court to grant certificate of fitness for 
appeal to Supreme Court — When can it 
be exercised (Mar) 114A (SB) 
< Art, 186 {1)—Special leave ~. Excep- 
tional or special circumstances warrant- 
ing consideration by Supreme Court must 
exist for grant of certificate 
(Mar) 114B (SB) 
Art. 226—See also 


(1) Arms Act (1959),S.17 (Mar) 122B 
(2) Tenancy Laws—East Punjab Utili- 
zation of Lands Act (88 of 1949), 
S. 6 (Mar) 88K 


Constitution of India (contd,) 

——Art. 226 — False statements in writ 
petition—Effect (Jan) 28 
——Art. 226 — Writ petition raising dis. 
pute relating to right of State Govern- 
ment to exploit saltpetre found in the soil 
or on the surface of lands in Punjab — 
Parties relying on Sharat Wajib-ul.arz 
and effect of Punjab Land Revenue Act 
and Rules framed thereunder — Petition 
held did not raise any disputed questions 
of fact and could not be dismissed on 
that ground (Feb) 50A 
Art. 226 — Certiorary — Who can 
apply—Person in unauthorised possession 
of land and also dispossessed in unautho- 
rised manner, can apply (Mar) 88 


——Art, 226 — Locus standi — Evacuees 
whose claims are legally satisfied have no 
locus standi to challenge the Package 
Deal entered into by Centra] Government 
and Punjab Government (Mar) 109 (#B) 


——Art, 226—Estoppel in writ petition— 
Unless a party who wants to enforce a 
promise made by Government shows 
that it had acted to its detriment, it can- 
not claim any relief if Government goes 
back on its promise (Mar) 126 


— Art. 226 — Mandamus — Where the 
Rehabilitation Authorities in their juris. 
diction refused to approve of the highest 
bid of an auction purchaser, no manda- 
mus can issue to them to approve of the 
petitioner’s bid (Apr) 157B 
— Art, 226 — Natural justice—Compli- 
ance (May) 189B 
——Art, 226 — Writ petition—Other re. 
medy open — Effect (Jun) 196 


— Art. 226—Natural justice—Principles 
of—Quasi-judicial proceedings — Notice 
and opportunity of being heard to be 
given to the person concerned 
(July) 232C (FB) 
——Art, 226 — Mandamus — Issue of — 
Retention in service beyond age ot 
superannuation of any Government Ser- 
vant being discretionary is by way of 
concession and not by way of any right. 
Mandamus cannot be issued (July) 241B 
Art, 226 — Executive instructions 
have no force of law and cannot ordi- 
narily be enforced in a writ petition 
(Aug) 291B 
— Art, 226 — Disputed questions of fact 
—Whether High Court will go into ques- 
tions — Writ of prohibition cannot issue 
subject to subsequent decision on those 
questions by Civil Court (Oct) 356.1 {FEB} 
Art, 226 — Dispute of title to brick- 
earth depending on interpretation of 
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Constitution of India (cortd.) 
Wajib.ul-arz entry and its rebuttal—Dis- 
pute whether can be decided in writ 
proceedings (Oct) 8567 CRB) 
——Art. 226 — Decision of subordinate 
authorities based on petitioner’s admis- 
sion that his possession was irregular — 
Petitioner cannot in Letters Patent appeal 
challenge decision (Oct) 378B 
Art, 226 — Finding by subordinate 
authorities that petitioner’s possession 
was irregular being a pure question of 
fact cannot be upset in Letters Patent 
Appeal against decision in writ proceed- 
ings (Oct) 378G 
—— Art. 226 — Laches — Where the im- 
pugned acts of omissions and com- 
missions continued and the petitioner 
persistently and diligently sought redress 
of his grievances, petition could not be 
held to have suffered from laches 

(Dec) 433A 
——Art. 226 — Questions of limitation— 
Where the authority, despite persistent 
demands, studiedly neglected to discharge 
its statutory duties, Court could, as an 
exception to the general rule, examine plea 
of limitation and direct authority to per- 
form its duties (Dec) 438D 


——Art, 226 — Alternative remedy— Ab- 
sence, in Defence of India Act, 1962, of 
provisions like Ss. GA, 6.B and 10-A in 
Requisitioning and Acquisition of Immo- 
vable Property Act (1952) — Petitioner 
entitled to file writ petition (Dec) 488E 
—Arts, 226 and 14 — Writ cannot be 
issued to enforce a concession — Merely 
because concession was granted to some, 
would not amount to discrimination 





(Dec) 467 
— Art. 226 — Who can apply — Person 
aggrieved (Dec) 471B 


— Art. 226 — Laches—Remedy of elec- 
tion petition not availed of by petitioner 
and writ petition filed after period of 
limitation prescribed for election petition 
had expired— Petition should not be enter- 
tained (Dec) 479 
—— Art. 227—See Tenancy Laws— Punjab 
Security of Land Tenures Act (1958), S. 24 

(Nov) 480A 
— Sch. VII, List I, Entry 54—See Mines 
and Minerals (Regulation and Develop- 
ment) Act (1957), S. 3 (e) (Oct) 856C 


Contract Act (9 of 1872), S. 23—‘Forbidden 

law’—Licensee under Cotton Control 
Order, 1955—Partnership agreement with 
non-licence.holder to work out licence is 
hit by S. 28 (May) 185A 


CO-OPERATIVE SOCIETIES 


—Punjab Co-operative Societies Act (14 of 
4955), S. 56 -— Reference of disputes to 
arbitration — Before doing so no oppor- 
tunity of hearing need be given 

(Dec) 476A 


—Punjab Co-operative Societies Act (25 of 
4961), Ss. 45 and 85 (2), Item (xxi)—Pun- 
jab Co-operative Societies Rules (1968), 
Rule 45 — Grant of loans for installation 
of pumps— Instructions to purchase par- 
ticular types of engines only—Validity of 
— Infringement of Article 19 (1) (g) of 


Constitution (Dec) 471A 
— S, 85 (2), Item (xxi)—See ibid, S. 45 
(Dec) 471A 


—Punjab Co-operative Sosisties Rules 
(1963), R. 45—See Co-operative Societies 
— Punjab Co-operative Societies Act 
(1961), S. 45 (Dec) 471A 
——R, 55—See Civil P. C. (1908), S. 47 
(Dec) 476B 
—— Appendix ‘C, R. 3— Election of office 
bearers—It need not be by secret ballot 
(Aug) 282 


———_ m 


Court fees Act (7 of 4870) 
See under Court fees and Suits Valua- 
tions. 


COURT FEES AND SUITS 
VALUATIONS 


— Court fees Act (7 of i870), S. 12 — See 
Civil P, C, (1908), S. 115; (Apr) 146 


Criminal Procedure Code(5 of 1898), S. 137 
—Enquiry under section can be held only 
after compliance with the provisions of 
. 139. A (May) 192 
——S$,1389A—See ibid, S, 137 (May) 192 
—S. 479A — See Civil P. C. (1908), 
S. 11 (Sep) 319B 
——S, 479A — Absence of opportunity of 
being heard— Effect (Sep) 819A 
— S., 561A—See Civil P, C. (1908), S., 115 
(Sep) 819B 


Custom — Punjab—Bona fide consent by 
immediate reversioner to alienation of 
ancestral property — He cannot subse- 
quently challenge such alienation as not 
being for legal necessity (Jan) 1 (EB) 


——Succession—Collateral succession — 
Gaur Brahmans of Jhajjar Tehsil, Rohtak 
District — Daughter can represent her 
father and widow her husband but mother 
cannot represent son (Nov) 408A 
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Custom (contd.) 

—— Succession—Gaur Brahmans of Jhaj- 
jar Tehsil, Rohtak District _. Ancestral 
and non-ancestral property — Widow of 
‘second degree collateral cannot succeed 
against daughter (Nov) 403B 


Customs Act (52 of 1963), S. 110 (1) and 
(2) Proviso — Extension of time — Order 
must be passed before expiry of the pres- 
-cribed period and cannot be passed retros- 
pectively (Dec) 444 


Delhi and Ajmer Rent Control Act (88 of 
4952) 


See under Houses and Rents. 


Defence of India Act (51 of 1962), Ss. 1 (3) 
and 25 and Rr. 8 to 10—Authority could 
‘be compelled to perform its statutory 
duties even after the expiry of the Act 
and Rules (Dec) 488C 


S. 25—See ibid, S. 1 (3) (Dec) 438C 


-—5S. 29 — See Constitution of India, 
Art. 226 (Dec) 488A 
—— Ss, 29 (1) and (8) and 35 (1) read with 
Requisitioning and Acquisition of Im- 
movable Property Act (1952), S. 6 — Re- 
‘guisitioned property not required after 
three years for purpose for which it was 
requisitioned ought to have been de- 





requisitioned (Dec) 488F 
——S, 85 (1)—See ibid, S. 29 (1) and (8) 
(Dec) 488F 


—— 5S, 38—See also Constitution of India, 
Art. 226 (Dec) 488D, E 


——S, 88 and Rr. 8 and 9 (framed by the 
appropriate Government)—Starting point 
of limitation prescribed was date of com. 
munication of determination of com. 
pensation — Where application to refer 
matter to arbitration had not been dis- 
posed of, application could not be held 
time. barred (Dec) 483B 


Defence of India, Rules (4962), R. 8 
See (1) Defence of India Act (1962) 


~§. 1 (8) (Dec) 433C 
(2) Defence of India Act (1962), 
S. 38 (Dec) 488B 
-——R, 9—See 
(1) Constitution of India, Art. 226 
(Dec) 433 D, E 
(2) ae of India Act (1962), 
S.1(8 (Dec) 4838C 
(3) Defence of India Act (1962), 
S. 38 (Dec) 433B 


—-R. 10 — See Defence of India Act 
(1962), S. 1 (8) (Dec) 433C 


DEBT LAWS 


— Displaced Parsons (Debt Adjustment) 
Act (79 of 1951), S. 82—Civil suit—Whe- 
ther barred under the Act (Sep) 310B 


Displaced Parsons (Compensation and 
Rehabilitation) Act (44 of 1954), S. 12 — 
—See Constitution of India, Art. "296 
(Mar) 109 (EB) 
———§, 16 — See Constitution of India, 
Art, 226 (Mar) 109 (XB) 


—— 5. 20 — “Pabandi Sarian Ji Bandish’’ 
—Entry in ae a of 

(Oct) 382 
———5, 30-~-Powers of Central Govt. 

(Aug) 291G 
~————-§, 83-— Petition to Government under 
5. 838—Petitioner need not be heard be. 
fore deciding petition (Oct) 378A 


——§, 36—Bar of civil suit— When ope- 


Displaced Persons (Componsation aud Reha- 
bilitation) Rules (1985), R.16 and Ap- 
pendix VIII — see Constitution cf India, 
Art. 226 (Mar) 199 (FB) 


——-R. 84.C Proviso — Fixation of value 
of land payable by sub-lessee 

(Aug) 296A 
~R. 34.C Proviso — Agreement to pur- 
chase land at rate higher than payable 
under law —No estoppel against paying 
legal rate (Aug) 296B 


——~ R. 87—Executive Instructions —Subs- 
tantial construction, meaning cf 

(Aug) 291A 
———R. 90 (10)—A competent authority is 
bound to support with reasons his order 
refusing to accept the highest bid given 
at a public auction of any sie i eva- 
cuee property (Apr) 157A 


E. P. Holdings (Consolidation and Preven- 
tion of Fragmontation) Act (50 of 1948) 
See Tenancy Laws. 


E. P. Holdings (Consolidation and Preven- 
tion of Fragmentation) Rules 61949) 
See under Tenancy Laws, 


Kast Punjab Urban Rent.Restriction Act 
(8 of 1949) 
See Houses and Rents, 


East Panjab Utilization of Lands Aot (38 
of 1949) 


See under Tenancy Laws 


EDUCATION 


—Guru Nanak University, Amritsar, Act 
(24 of 1989), S. 5 (8)—Validity 
(May) 170 (XB) 


—Kurukshetra University Ordinance 
XAVUI, Cl. 44—Eleven-member Standing 
Committee appointed by Academic Coun- 
cil — All should attend and give decision 
on reported misconduct as otherwise its 
decision would be without jurisdiction 
(Jan) 17A 


——C], 11—Difference of opinion among 
members of Standing Committee—Vice- 
‘Chancellor should hear delinquent candi- 
date and pass orders giving reasons 

(Jan) 17B 


as SE 


Employees’ State Insurance (Amené- 
ment) Act (44 of 1966), Ss 29 and 43— 
Repeal of S. 66 — Corporation's right to 
claim reimbursement from employer 
under repealed S. 66 has been abrogated 
by S. 43—Right cannot be enforced even 
if application was made before abrogation 

(Nov) 414A 
——§, 43 — See also ibid, S, 29 

(Nov) 414A 
—~—5, 43 — Corporation's right to claim 
reimbursement from employer under re- 
pealed 5.66 is right to recover damages 
— Right has not been saved by S. 43 

(Nov) 414B 


Evidenca Act (4 of 1872), S. 20—See Ten- 
ancy Laws — Punjab Security of Land 
Tenures Act (19538), S. 19D (Sep) 333B 


——§ 85 — See also Mines and Minerals 
{Regulation and Development) Act (1957), 
5, 15 (Feb) 50C 
——S, 35— Extract from Register of Birth 
—Maintainability (Jun) 199A 
Ss. 35 and 114 — Record of Rights— 
Khasra girdawari entries — Evidentiary 
value (Nov) 393A 
S. 35 — Record of Rights — Khasra 
girdawari entries— Defendants shown in 
possession as tenants — Recital in sale 
deed in their favour that possession had 
been delivered to them—Not sufficient to 
discredit entries (Nov) 898B 


——S§. 56 — See Civil P. C. (1908), O. 1, 
R. 10 (Feb) 46B 
5S, 57—See also Civil P. C. (1908), 
O. 1, R. 10 (Feb) 46B 
—S. 57 — Municipal Bye-laws consti. 
tute a “law” (Jun) 199B 
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Evidence Act (contd.) 
S. 108 — Presumption about death— 
Presumption as to date of death 





(Jan) 14B 

——S, 114 
See (1) Ibid, S. 35 (Nov) 393 
(2) Hindu Marriage Act (1955), 
S. 18 (1) (iti) (Aug) 270 


——§, 1] 
See (1) Civil P. C, (1908), O. 6, R. 17 
(Aug) 272 
(2) Displaced Persons (Compensa- 
tion and Rehabilitation) Rules 
(1955), R, 34C (Aug) 296B 
(3) Tenaney Laws— Punjab Security 
of Land Tenures Act (1953), 
S. 19D (Sep) 333B 
S. 116—Estoppel against Landlord’s 
title—See Houses and Rents— East Punjab 
Urban Rent Restriction Act (1949) 
(Nov) 408A 





Fundamental Rules 
See under Civil Services. 


Guru Nanak University Amritsar Act (24 
o? 1989) 
See under Education. 


HIGH COURT RULES AND ORDERS 


—Punjab and Haryana High Court Rules 
and Orders. Vol V Ch, 8A, R. 1 (a) — See 
Constitution of India, Art. 183 (Nov) 389 


—Punjab High Court Rules and Orders, 
Vol. 1, Chap. 1-B, R. 7 (c) — Plaint pre- 
sented in Court received by subordinate 
official — Validity (Aug) 285B 


Hinda Adoptions and Maintenance Act 
(48 of 1956},S 27 — A claim for mainten- 
ance can be made a charge on the pro- 

perty of deceased by decree of the Court 
(May) 169 
Hindu Law—A doption— Position of adopt- 
ed son — The adopted son has the same 
status vis-a-vis his adoptive parents asa 
natural born son (Apr) 152B 
——Co-sharers—Transfer of specific por- 
tion of joint property which was in 
exclusive possession of a co-sharer— Effect 
j (June) 208 

—— Joint family property— Alienation 

J y property ate) 147 
— Religious and Charitable endowment 
—FEducational institution like a school — 
Whether capable of holding property and 
is a juristic person (July) 245A CFB) 


Hindu Warriage Act (25 of 19355}, S. 5 — 
See Ibid, S. 11 (Sep) 305 
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Hindu Marriage Act (contd.) 
——S. 5 (iii) — Contravention of — No 
defence against restitution of conjugal 
rights (May) 184 
— Ss, 11,5 — Death of a spouse — Sur- 
viving spouse can apply for a decree of 
nullity of marriage (Sep) 305 
— S. 12 (1) (a) — Impotency — The fact 
that one of the spouses is comparatively 
over sexed does not warrant the inference 
that the other spouse is impotent 

(Apr) 142 
— 8S. 12 (1) (a)—Potency in the case of 
males—Husband able to get erection and 
penetrate wife fully — Consummation is 
complete—No impotency despite the fact 
that there could be no emission of semen 
in the wife’s body (Dec) 474 
——Ss, 18 (1) (iii) and 21—Wife’s petition 
for dissolution of marriage on ground of 
husband’s -unsoundness of mind — Hus- 
band refusing to submit to medical exa- 
mination — Adverse inference if can be 
drawn (Aug) 270 
——S. 18 (1-A) (ii)—Petition by husband 
under— Burden of proof — Admission by 
wife of non-compliance in written state- 
ment — Failure to give opportunity to 
wife to lead evidence in rebuttal — Decree 
for dissolution — Validity (Jan) 29 
——S, 21—See Ibid, S. 18 (1) (iii) 

(Aug) 270 


Hindu Succession Act (86 of 1956), Ss. 4 
and 14 — Alienation of occupancy rights 
by widow — Embargo on put by S. 59 (8) 
does not exist in view of Ss. 4 and 14 — 
Gift in 1957 is valid (Nov) 406A 
——5S. 14—See also Ibid, S, 4 (Nov) 406A 
—S., 14—‘Acquired’ — Meaning—Will]l 
bequeathing property to a son with a 
direction to provide residential accom- 
modation to his mother wherever he 
might like — Right of widow to become 
full owner of property after son’s death 

(Dec) 458 
——Ss, 15 (1), 16 and 18 — Property of a 
Hindu female would devolve on her child- 
ren though from different husbands and 
though the property in question be that 
of one ot the husbands. The children 
would? take it in equal shares. S. 16 ap- 
plied only in cases of children born of 
different wives (Nov) 419 
——S, 16—See also Ibid, S. 15 (1) 

(Nov) 419 
— S, 16—A and D two heirs succeeding 
to Hindu female, take in equal shares — 
D selling whole property—A alone suing 
to set it aside — A entitled to a decree for 
his share only (Oct) 355A 


Hindu Succession Act (contd.) 
——S, 18—See ibid, S. 15 (1) (Nov) 419 


HOUSES AND RENTS 


—Delhiand Ajmer Rent Control Act (88 

of 1952), S. 35—See Northern India Canal 

and Drainage Act (1873), S. 80-B (8) 
(Feb) 60A 


-—Kast Punjab Urban Rent Restriction Act 
(3 of 1949), Ss. 2 (c) and 138 —Landlord— 
Joint owners of land— One of them leasing 
out a portion on monthly reat — Locus 
standi to apply under S.18 (Nov) 408A 


-———-S, 2 (h)—Tenant-respondent’s belated 
application (ten months after appealing) 
to amend his defence that it being a sche- 
duled building eviction could not be 
ordered—Amendment disallowed— Gross 
negligence is no valid ground for allowing 
amendment (Oct) 376 


——-§, 8—Notification No. 6487.ICI-65/ 
29820, D/. 80-7-1965, Cl. (b} Exemption 
(Feb) 46A 

== S, 13—See also ibid, S. 2 (c) 
(Nov) 408A 
——S, 18 — Arrears of Rent-— Payment 
thereof in the court of the Senior Subor- 
dinate Judge would not relieve the tenant 
from his liability of being ejected. (Point 
conceded) (Sep) 889A 


——S, 13 — Lease by two co.owners — 
Right of one to maintain application for 
eviction—Effect of partition decree drawn 
on plain paper prior to application for 
eviction. | (Noy) 408C 
——S, 18 (2) (i) Proviso — Compliance 
with the Proviso—When during the pen- 
dency of an eviction application the land- 
lord files 2 second application covering 
the same period and the tenant complies 
with the Proviso the non-payment of 
costs of the first application for eviction 
would not furnish a ground for eviction 
under S. 13 (1) or 18 (2) (i) of the Act 
(Apr) 153 
—— 5. 13 (2) (1) — Suit for ejectment on 
ground of arrears of rent—Statutory ten- 
ancy — Landlord not entitled to receive 
rent in advance — Suit filed before the 
last day of the month next following that 
for which the rent is payable —Tenant is 
not liable to ejectment (Sep) 389C 


~-—§, 13 (2) (v)—“‘Ceased to occupy” — 
Actual user of building is essential te 
constitute occupation — As such tenant 
not opening his shop for 17 months has 
“ceased to occupy” it even if he had 
locked it with some articles inside "+, 

(Oct) 383 


Subject Index, A. I. R. 1972 Punjab 13 


Houses and Rents — East Punjab Urban 
Rent Restriction Act (contd.) 

—S. 18 (8) (a) (i) (a) — Application for 
eviction on ground of personal necessity 
—Whether application is bona fide—Test 
(Sep) 312 

—_-S, 14—See ibid, S. 18 (2) (i) 
(Apr) 153 
—S. 15 (8)—Powers of appellate autho- 
city to permit a party to lead additional 
evidence (Aug) 263 
—-S. 15 (5)—Revision—New plea based 
on questions of f{act—Cannot be allowed 
(Nov) 408B 


OAT eat 


Interpretation of Statutes — Directory 
and mandatory provisions — Determina- 
tion (Dec) 451E 
—— "Meaning of words”—See Mines and 
Minerals (Regulation and Development) 
Act (1957), S. 3 (e) (Oct) 356B (£B) 
— Nothing is to be added toa statute 
unless there are adequate grounds to 
justify inference that Legislature intended 
something which it omitted to express 
(Feb) 36B (FB) 

——Rules made under the Act — Words 
ased in the Rules must be interpreted in 
the way they are defined in the Act 

(Sep) 828B 
——Two constructions possible — Cons- 
truction which is in conformity with 
Constitution must be preferred 

(Aug) 280B 
Kurukshetra University Ordinance 

See under Education. 


Land Acquisition Act (4 of 4894), Ss. 4, 17 
—Urgency provisions in S, 17 invoked 
—Even in such cases mandatory require- 
ments of S. 4 (1) are not dispensed with 
(Jan) 12 
——S. 4 (1) — Notification — Validity — 
Indication of particulars of land and 
locality necessary — Particulars in Noti- 
cation under S, 6—Defect not cured 
(Jan) 25A 
—§S,7—Acquisition of, by State Govern- 
ment of land owned by Central Govern- 
ment (Jan) 25B 
—S. 16 (2) — Person present at time of 
award must be presumed to have know- 
ledge of the essential contents of award— 
Application for reference must be made 
within six weeks as envisaged in Cl. (a) 
of S. 18 (2) (Feb) 36C (RB) 
——S,. 17—See Ibid, S. 4 (Jan) 12 
——S, 18 — Application for reference to 
Civil Court — Compensation accepted by 
landowner without protest—Application 
does not lie (Jan) 31 


Land Acquisition Act (contd.) 

——S, 18—Application for reference— 
Limitation—Computation—Time spentin 
cbtaining copy of award cannot be de- 
ducted—S. 12 (2) and (4), Limitation Act 
does not apply (Feb) 36A (KB) 


—~S.18 — Reference under to enhance 
compensation—Persons who have to pay 
compensation can be impleaded as par- 
ties under O, 1, R. 10, Civil P, C. 


(Feb) 59 
——S, 31 (2), Second Proviso — See Ibid, 
S. 18 (Jan) 31 


Letters Patent (Punj.), Cl. 10 — Motor 
Vehicles Act (1939), S. 110-D — Decision 
of Single Judge of High Court in appeal 
under S. 110D —Appeal against decision 
under Cl. 10 lies (Feb) 65 (FB) 


Cl, 10— Point not raised before single 
Judge cannot be raised for the first time 
in Letters Patent Appeal (Apr) 150 


—— CI, 10—Appeal under—Questions of 
fact (June) 194B 


—C]. 10—Right to appeal — Party im- 
pleaded as respondent in writ petition 
can file appeal under Cl. 10 against order 
passed in writ petition although he could 
not have filedthe writ petition (Sep) 383A 


—(C]. 10 (Punj) — See Constitution of 
India, Art. 226 (Oct) 378B, C 


Limitation Act (9 of 4908}, S. 12 — See 
Land Acquisition Act (1894), S. 18 

(Feb) 36A (EB) 

——S. 19—Admissions contained in claim 

applications for allotment of land in lieu 

of land left behind in Pakistan — Admis- 

sions, held, constituted acknowledgment 

(Dec) 477 

——S. 29 (2) — See Land Acquisition Act 

(1894), S. 18 (Feb) 86A (€B) 


Limitation Act (86 of 1963), S. 6 — Appli- 
cability—Pre-emption suit (Aug) 276C 
——5, 21—Bona fides have to be averred 
and proved (Aug) 276B 


—Art, 47 — Transfer of land with pos- 
session — Suit for refund of part consi- 
deration on ground that defendant has 
title only to half — Limitation—Starting 
point (Jan) 28 
——Art. 65— Suit for possession based on 
title — Defence of adverse possession — 
Burden of proof — Failure to prove 
adverse possession for 12 years before suit 
—Suit is not barred (Sep) 335 


—— Art. 97—See Punjab Pre-emption Act 
(1 of 1913), S. 30 (3) (Oct) 354 
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Mines and Minerals (Regulation and Deve- 
lopment) Act (67 of 1957), S. 3 (ej — Salt- 
petre is ‘minor mineral’ from 28-1-1967 
(Feb) 50B 

——S. 3 (e) — Central Govt. Notification 
No, G. S. R. 436, D/- 1-6-1958 — Notifica- 
tion applies to “‘brick-earth’’ and not to 
peculiar substance “murrum brick-earth” 

(Oct) 356A (EB) 
—S. 3 (e) — Central Government Noti- 
fication No. G. S. R. 486, D/- 1-6-1958 — 
Whether “brick.earth” is mineral — Ex- 
pert testimony—Admissibility of 

(Oct) 356B (FB) 
— §, 3 (e) — S. 3 (e) does not extend be- 
yond field authorised by Sch. VII, List I, 
Entry 54 of Constitution (Oct) 356C (FEB) 
S. 3 (e) — ‘Mineral’ — Meaning of 
—Building stone. gravel, ordinary clay 
and ordinary sand are minerals—S. 8(e) 
is valid (Oct) 356D (EB) 
—S, 3 (e)—Central Government Notif- 
cation No. G. S. R. 436, D/. 1-6-1958 — 
Declaration of “brickearth” to be “minor 
minerals” is valid (Oct) 356E (£B) 
——S. 3 (e) — Authorisation to Central 
Government to declare minor minerals is 
valid a (Oct) 356F (EB) 
—Ss, 14 and 15— Minor minerals—State 
Government can levy royalty 

(Oct) 356G (KB) 
——S, 15—See also Ibid S, 14 

(Oct) 356G (HB) 
——S, 15:— Punjab Minor Mineral Con- 
cession Rules (1964), Rr. 34, 37 — Punjab 
Land Revenue Act (17 of 1887), S. 42 (2) 
—Right of State Government to exploit 
saltpetre found in the soil or on the 
surface of lands (including shamilat) 
belonging either to individuals or to Gram 
Panchayats — Wajib-ul-arz completed 
after 18-11-1871—Entries in Cls. 3 and 10 
—Jnterpretation and evidentiary value 

(Feb) 50C 

= S, 15— Punjab Minor Mineral Conces- 
sion Rules, 1964, R, 20 — No subsisting 
contract between petitioner and Govern- 
ment regarding brickearth — Whether 
royalty can be levied (Oct) 356H (FB) 


Motor Wehicles Act (4 of 1988), S. 57_. 
See Ibid $. 62 (Jan) 5 (EB) 
—- S, 62—Grant of temporary permits— 
Notice to interested parties— Necessity of 
_ Rules of natural justice—Applicability 

(Jan) 5 (FB) 
——— S, 62—Grant of temporary permit— 
Pressing need not proved—Grant without 
hearing interested person— Order is liable 
to be quashed (May) 167 
—-§. 110-B — Negligence — Res ipsa 
Joquitur (Sep) 326A 





Motor Wehicles Act (contd.) 
——S. 110-B—Award of compensation 


(Sep) 3266 

—— 5. 110D—See Letters Patent (Punjab) 

Cl. 10 (Feb) 65 (EB} 
MUNICIPALITIES 


— Punjab Municipal Act (8 of 1911), S. 85 
(2) — Appeal— Non deposit of impugned 
tax is no ground for refusing to entertain 
appeal (May) 165 
— S, 188 (c)—Bye.laws framed under— 
Court must take judicial notice of 

(Jun) 198C 


a eae 


Natural Justica—See 
(1) Arms Act (1959), S, 17 .{Mar) 122B 
(2) Arms Act (1959), S. 17 (8) (b) 
(Mar) 122D 
(8) Motor Vehicles Act (1939), S. 62 
(Jan) 5 (BB). 
Northern India Canal and Drainage Act. 
(8 of 1878), S. 80-B (8) (as amended by 
Haryana Act 4 of 1971)—Power of Super- 
intending Canal Officer to revise a scheme 
approved by Divisional Canal Officer— 
Scope of (Feb) 60A 


— S. 30-B (8) (as amended by Haryana 
Act 4 of 1971)— Power to revise approved’ 
scheme — Persons aggrieved by such 
scheme (Feb) 60B 


——S. 30-G— Bar of Civil suit — Preven- 
tion of threatened damage to existing 
water.course — Not covered by Sections 
30-A to 30-FF —Civil suit not barred 
(Sep) 338 
PANCHAYATS 


—Putunjab Gram Panchayat Act (4 of 4983) 
S. 5 (4) (as amended by Punjab Gram 
Panchayat (Haryana Amendment) Act (19 
of 1971))—Scope—It_ does not provide that 
the number of panches belonging to 
schedule castes on any Panchayat covered: 
by it shall not be more than one 

(Aug) 280A 
——S§, 102 (1) — Setting aside enquiry on 
ground of mala fides (Apr) 1381. 


Fn anananananas eaanaiiiliiel 


Partnership Act (9 of 4932), S.4 — See 
Contract Act (1872), S. 28 (May) 185A 


—S.9— Suit by sleeping partner who 
merely provided finances to the firm for 
accounts — Partnership agreement found: 
void—Partner is entitled to ask for rendi- 
tion of accounts (May) 1853 
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Pepsu Holdings (Consolidation and Pre- 
vention of Fragmentation} Act (5 of 
2607 BK) 

See under Tenancy Laws, 


Pepsu Tenancy and Agricultural Lands 
Act (18 of 4955) 
See under Tenancy Laws. 


Pepsu Tenancy and Agricultural Lands 
Rules (1958) 
See under Tenancy Laws. 


Punjab Agricultural Produce Markets 
(General) Rules (1962), R. 31 (8)— Powers 
of Committee or Administrator under 
(May) 189A 
Punjab and Haryana High Court Rules and 
Orders 
See under High Court Rules and 
Orders. 


Punjab Co-operative Sosisties Act (1% of 
4955) 
See under Co-operative Societies 


Punjab Oo-operative Sosieties Act (25 of 
4961) 
See under Co. operative Societies. 


Punjab Co-operative Societies Rules 1963 
See under Co-operative Societies, 


Punjab Gourts Act (6 of 1918), S. 44— See 
Civil P. C. (1908), O. 6, R. 17 (Aug) 272 


Punjab Excise Act (4 of 1944), Ss. 20, 21— 
Authority competent to discontinue dis- 
tillery— Financial Commissioner is em- 
powered to determine licence issued to a 
person (Jun) 210A 
—— §, 21—See ibid, S. 20 (Jun) 210A 
——5, 36 (g) — Determination of licence 
under Section 36 (g) — Authority acts in 
administrative capacity (Jun) 210B 
——S, 41— Cancellation of license — Ap. 
plicability of section (Jun) 210E 


Punjab Gensral Clauses Act (4 of 1898), 
S. 2 (40)—See Contract Act (1872), S. 23 
(May) 185A 
Punjab Gram Panchayat Act (4 of 4953) 
See Panchayats. 


Punjab High Court Rules and Orders 
See under High Court Rules and Orders, 


Punjab Land Revenue Act (17 of 1887), 
S, 42 (2)—-See Mines and Minerals (Regu- 
lation and Development) Act (1957), S. 15 

(Feb) 50C 
——S, 122 — See Tenancy Laws — East 
Punjab Holdings (Consolidation and Pre- 
vention of Fragmentation) Act (1948), 
S, 23 (2) (Nov) 385 


tion 


Punjab Minor Mineral Concession Rules. 
(1964), R. 20 — See Mines and Minerals. 


(Regulation and Development) Act (1957), 
S.15 


(Oct) 356H (FB} 
——R. 34 —See Mines and Minerals (Regu- 
lation and Development) Act (1957), S. 15 
(Feb) 50C 
——R,.87—See Mines and Minerals (Regu- 
lation and Development) Act (1957), S. 15 
(Feb) 50C. 

Punjab Municipal Act (8 of 1944) 

See under Municipalities, 


Punjab Pre-emption Act (4 of 1913), 5. 4- 
—Suit by pre-emptor for part of property 
dees not lie (Jan) 24 


' —§. 4 — Pre-emptor’s right if can be 


defeated (Sep) 322B- 
——S,. 15 (1) (as substituted by. Act 10 of 
1960) — Right of pre-emption — It ex- 
tends to even a part of the property sold 
(Sep) 315- 
=~ S, 15 (1) (a) Thirdly — Applicability 
— An adopted son can pre-empt. 
(Apr) 152A 
——S, 21.A (as introduced by the amend- 
ing Act 1 of 1944) — “Improvement” —- 
A vendee, who has joined with him a. 
stranger in purchasing agricultural land. 
or immovable property, cannot, by acquir- 
ing the interest of the stranger co-vendee- 
by gift or sale, successfully resist a suit 
for pre-emption (Mar) 99 (FB). 
——S, 21-A — Improvement in status of 
vendee after institution of pre-emption 
suit — Effect (Nov) 426A 
——S, 22 (4) — Extension of time for 
deposit of pre-emption money (May) 191 


-—-S. 80 (3) — Limitation Act (1968), 
Axt, 97 — Starting point of limitation — 
Sale of immovable property — Physical 
possession not possible — Limitation 
starts from the date on which the regis- 
tration is complete that is to say when a 
document to be registered is copied out 
in the records. of Registration office 

(Oct) 354 
Punjab Redemption of Mortgaged Lands 
Kot (2 of 1918), S. 4 — Rights of — Puisne 
mortgagee purchasing equity of redemp- 
(Apr) 149A 


Punjab Re-organisation Act (84 of 1966), 
S. 88 — See Tenancy Laws— Punjab Secu- 
rity of Land Tenures Act (1953), S. 10A 
(a) and (b) (Apr) 1338 (FB) 


Punjab Requisitioning and Acquisition Kat 
(44 of 1953), S. 3 — See Constitution of 
India, Art, 226 (Dec) 488A 
—-§, 8 — As soon as it is evident that 
quantum of compensation could not be- 
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Punjab Reqguisitioning and Aquisition Act 
(contd.) 

agreed upon, the competent authority was 

‘bound to refer it to arbitration by a 

person eligible for appointment as a High 

Court Judge (Dec) 433G 


Panjab Security of Land Tenures Act 
{40 of 1953) 
See under Tenancy Laws. 


Punjab Security of Land Tenures Rules 
{4956) 
See under Tenancy Laws. 


Punjab Tanancy Act (16 of 1887) 
See under Tenancy Laws. 


Punjab Urban Immovable Property Tax 
Act (iT of 1940), S. 5 — Computation of 
annual value for purpose of tax — Gains 
and profits derived by owner cannot be 
made the basis of computation (Sep) 808 


Punjab Village Common Land (Regula- 
tion) Act (48 of 1961) 
See under Tenancy Laws. 


Punjab Willage Common Land (Regula- 


tion} Rules (4964) 
See under Tenancy Laws. 


Registration Act (46 of 1908), S. 17 (2) (iv) 
— Exemption from registration — Com- 
promise under which tenant surrenders 
possession and landlord relinquishes 
rental arrears recorded during ejection 
petition under Pepsu Tenancy and Agri- 
cultural Lands Act and sought to be used 
during subsequent application under 
S, 22 of that Act needs no registration 
(Feb) 72D 
Representation of People Act (48 of 1981), 
S. 81 — Presentation of petition without 
annexures referred to therein— Whether a 
proper presentation (Dec) 451A 
——S. 81 (3) — Copy of election petition 
— Whether includes copy of annexures 


also (Dec) 451C 
——-S, 81 (8) — Furnishing complete 
copies of petition — Requirement is 
mandatory (Dec) 451D 
——S, 86 — Effect of non-compliance 
with S. 81 (Dec) 451F 


Requisitioning and Acquisition of Immoy- 
able Property Act (30 of 1952), S. 6 —- See 
Defence of India Act (1962), S. 29 


(Dec) 433F 
—— 5S, 6A — See Constitution of India, 
Art, 226 (Dec) 433E 
——-S, 6B — See Constitution of India, 


Art. 226 (Dec) 433E 


Requisitioning and Acquisition of Immor- 
able Property Act (contd.) 
S. 10-A—See Constitution of India, 
Art, 226 (Dec) 433E 
Bpecific Relief Act (47 of 1963), S, 34 — 
See also Civil P. C. (1908), O. 6, R. 17 
(July) 245B (RB) 
——S. 34 — Possession with third party 
viz., the School or Institution — A suit 
for declaration that the plaintiff is en- 
titled to management and possession of 
Schoo] and for injunction restraining the 
defendant from interfering with the plain- 
tifPs possession and management of 
school is maintainable—Plaintiff need not 
pray for actual possession 


(July) 245C (EB) 
Stamp Act (2 of 1899) 
See under Stamp Duty 


STAMP DUTY 


—Stamp Hct (2 of 1899), S. 35 — See 
Houses and Rents — East Punjab Urban 
Rent Restriction Act (1949), S. 18 

(Nov) 408C 


ee 


TENANCY LAWS 


—East Punjab Holdings (Consolidation 
and Prevention of Fragmentation) Act 
(50 of 19:8), S. 19 — See Constitution of 


India, Art. 226 (June) 196 
——S. 21 (8) — See Constitution of India, 
Art. 226 (June) 196 


——S, 28 (2)—Delivery of possession — 
Proceeding therefor are not subject to 


limitation prescribed under S, 122, Punjab 


Land Revenue Act (Nov) 885 
——S, 24 (1)—See Ibid, S. 23 (2) 
(Nov) 385 
——S, 30 — See Tenancy laws — Patiala 
and E, P. States Union Holdings (Consoli- 
dation and Prevention of Fragmentation) 
Act (5 of 2007 B.K.), S. 29 (Aug) 274B 
——S, 42—Order passed must be a speak. 
ing order (Aug) 281 
——S, 42 — Consolidation proceedings — 
Father and son residing, messing and 
cultivating land, jointly — Notice of pro- 
ceedings served on son alone — Order 
passed against father is without jurisdic- 
tion ; (Aug) 294 
——S, 48—Order of allotment of plots 
(Dec) 463 
— East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Rules (4949), 
R. 16 (ii) — Expression ‘at a scale - pre- 
scribed’ — Meaning of—Scale cannot be 
fixed or changed by executive instructions 
but only by amendment of rules 
(Sep) 328A 
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Tenancy Laws (contd.) 
—Kast Punjab Utilization of Lands Act 
(88 of 1949), S. 2 (b)—See Ibid, S. 6 

(Mar) 83H 
—-—-S§, 5—See Ibid, S. 6 (Mar) 83L 
.——§, 6 (as introduced by the Punjab Act 
94 of 1957) — Validity — It infringes 
Art. 14 (Mar) 88A 
——-§. 6 (as introduced by the Punjab Act 
24 of 1957) — Determination of lease — 
Mode of — Not a matter of a vested right, 
but a mere procedural right (Mar) 83B 
——S.6 (as inserted in 1957) — To deter- 


mine leases granted -prior to commence- - 


ment of S. 6 does not amount to giving 
S. 6 retrospective effect (Mar) 88C 
——S, 6 (as introduced in 1957)— Govern- 
ment not insisting upon rigid adherence 
` to time of payment of rents by lessees — 
Collector while determining lease on 
ground of non-payment of rent is bound 
to consider question of equitable relief 
against forfeiture -(Mar) 83F 


—S. 6 (as introduced in 1957) — Deter- 
mination of lease for non-payment of 
rent — Lease stands renewed by accept- 
ance of rent for subsequent period 

(Mar) 88G 
——-5,6(as introduced in 1957) — Sub- 
Divisional Officer to whom Collector has 
delegated powers under the Act can 
initiate proceedings under the section 

(Mar) 88H. 
—-~S.6 (as introduced in 1957) — Pro- 
ceedings under — Cannot be challenged 


on ground that Collector acts in dual 


capacity of a landlord and a Judge ` 
(Mar) 83I 
——-S, 6 (as introduced in 1957)—Collec- 
tor passing order for determination of 
lease only—He is not entitled to take pos- 
session : (Mar) 83J 


-—...9. 6 (as introduced in 1957) — Deter. 
mination of lease for non. payment of rent 
—Plea that so far as amount of arrears did 
not exceed deposits, lessee did not commit 
any default cannot be raised for the first 
time in writ petition (Mar) 88K 


—-S,. 6 (as inserted in 1957)— Lease deed 
prohibiting growing of crops other than 
food or fodder crops — Contravention — 
Determination of lease is valid 

(Mar) 88L 
—-~S, 12—See lbid, S. 6 (Mar) 88H 
—Pepsu Holdings (Consolidation and Pre- 
" vention of Fragmentation) Act (5 of 
2007 BK.), S. 29—Section did not in any 
‘way affect the question of title 
(Aug) 274A 
1972 Indexes (Punj.) 2/(1)—8 pages 


_rejected for such non-filing 


Act (1955), S. 22 


Tenancy Laws — Pepsu Holdings (Consoli- 
dation & Prevention of Fragmentation) 
Act (contd.) 

——S, 29—Prohibition against alienation 

— When comes into force — Prohibition 

against alienation begins as soon as & 

notification under S. 14 (1) is issued 
(Aug) 274B 

—Papsu Tenancy and Agricultural Lands 

Act (43 of 1955}, S. 7 — See also Registra. 

tion Act (1908), S. 17 (2) (iv) (Feb) 72D: 


——S. 7—Termination of tenancy — Pro- 
vision is inapplicable -if tenant volun- 
tarily surrenders possession to landiord— _ 

Latter’s possession then is not unlawful 


(Feb) 726. 

——S, 7A—See 
(1) Ibid, S. 7 (Feb) 72. 
(2) Ibid, S. 22 (Feb) 72A 
——S, 20—See Ibid, S. 22 (Feb) 72A 


——S, 22 — See also Registration Act 
(1908), S. 17 (2) (iv) (Feb) 72D 


——5, 22— Proprietary rights under—Can 
be acquired only if tenant had been in 
continuous possession of same piece of 
land for statutory period (Feb) 72A 


——S, 32-D—Declaration of surplus land’ 
— Transfer by landowner after 21-8-1956 
— Notice of proceedings must be given te. ° 
transferee before declaring surplus area 
(July) 232A (EBY 
——S, 32.FF — Certain transfers not to 
affect the surplus area (July) 282B (FB). 


——S, 39 (8)—Revision — Certified copy 
of impugned order need not be filed with 
petition — Petition cannot be summarily 
(Feb). 72B 


—Pepsu Tenancy and Agricultural Lands. 
Rules (1958), R. 482—See Tenancy Laws — 
Pepsu Tenancy and Agricultural Lands 
(Feb) 72A 


—Punjabd Security of Land Tenures Act 
(40 of 1953), S. 2(8) -Lands Banjar Qadim 
and Ghair Mumkin are not ‘land’ under 
S. 4 (1), Punjab Tenancy Act adopted by 
the above Act and have therefore got to 
be excluded for evaluating surplus land 

` (Nov) 430B 
——S§, 10-A (a) and (b) — Order declaring 
surplus area becoming final before Re- 
organisation Act (1966)—lf can be given 
effect to and the surplus land can be uti. 


- lised by Govt, after Reorganisation Act 


came into force. (Per Full Bench) 
(Apr) 133B (FB) 


.———Ss. 16, 19B—Saving of tenancies from 


effect of transfers—Nature of (Sep) 830A 


+ 


A AAR ee nina per 
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Tenancy Laws — Punjab Sesurity of Land 
Tenures Act (contd.) | 
-~—S, 17-B — Transfer of Property Act 
{1882), 5. 60 — Tenancy under S. 17-B 
revives only if there is redemption of the 
mortgage— Purchase of equity of redemp- 
tion by mortgagee-tenant — There is.no 
redemption — Bar under S. 17-B does not 
apply—Such mortgagee-purchaser cannot 
defeat a suit for pre-emption (Aug) 285A 


——S. 18 — Right of tenants to purchase 
Jand—Nature of (Sep) 3305 


. ——S, 18 — Application by tenant for 
purchase of land — Application for evic- 
tion on ground of non-payment of rent 
pending — Tenant is entitled to an order 
for purchase of land because landlord 
tenant relationship subsisted on date of 
S., 18 application . = (Nov) 423 


——S, 19B—See Ibid, S, 16 


—— 5s, 19-D and 19 DD — Pre-Indepen- 
dence grantee’s failure to claim exemption 
‘when legal position remained doubtful 
in the absence of above provisions at 
that time, would not preclude him from 
doing so after they were enacted 
l ; (Sep) 333B 
Ss. 19.D and 19-DD— Question if an 
award is for gallantry or for distinguish- 
ed service depends on facts of each case 
irrespective of the wording of the Sanad 
(Sep) 383G 


——S, 24--Point not urged before Collec- 
tor but entertained by Revisional autho- 
rity could be corrected in writ petition 

| (Nov) 480A 





— Panjab Security of Land Tenure Rules | 


(4986), R. 6 — Transferees of land are en- 
titled to a notice and hearing in proceed- 
ings for determination of the surplus area 

(Apr) 183A (EB) 


— Rr. 17, 20-C—Re.settlement of elect- 
ed tenant — Utilization of land declared 
surplus . _ (Aug) 300 
——R. 20C—See Ibid, R.17 (Aug) 800 


— Punjab Tenancy Act (46 of 1887), S. 4(1) 
—See Tenancy Laws—Punjab Security of 
Land Tenures Act (10 of 1953), S. 2 (8) 
(Nov) 480B 
——S, 59 (3)—See also Hindu Succession 
Act (1956), S. 4 (Nov) 406A 


—— S. 59 (3) —Gift of occupancy rights by 
widow in violation of S. 59 (8) — Widow 
becoming absolute owner under Punjab 
-Occupancy Tenants (Vesting of Proprie- 








(Sep) 830A. 


Tenancy Laws — Punjab Tenancy Act 
(contd.) 
tary Rights) Act from 15.7-1955—S., 59 (3) 
cannot apply—Gift would be valid 
(Nov) 406B 


—Punjab Village Common Lands (Roegu- 
lation) Act (48 of 4961), S. 2(9)—Shamilat 
Deh— Land described as Shamilat deh in 
revenue records and not falling within 
abadi deh or in any of nine exceptions to 
section— Land vested in Panchayat when 
Punjab Act (1 of 1954) came into force— 
Recovery of possession under S. 7 of Act 
(Jan) 14D 


——S. 2 (g) exception (ix) — ‘Place of 
worship’— Meaning of (Sep) 347E 


——-S. 7 — Grant in favour of Dholidar 
terminated by provision of Rule 19 of 
Punjab Village Common Lands (Regula- 
tion) Rules 1964— Lessee or licencee of 
Dholidar becomes person in unauthorised 
occupation of Shamilat deh— Proceeding 
against him under the. section can be 
instituted (Jan) 14A 


——S. 7 — Even though Panchayat is not 
anatural or juristic person, section em- 
powers itto make application for evict- 
ing unauthorised person from Shamilat 
deh (Jan) 14E 


—— S, 10-A (2) (iii) and (5)— Cancellation 
or variation of lease detrimental to inter- 
est of panchayat — It has to be accom- 
panied by payment of compensation 
(Feb) 80 


—Punjab Village Common Lands (Regula- 
tion) Rules (1964), R. 7A — See Tenancy 
Laws — Punjab Village Common Lands 


(Regulation) Act (1961), S.10A (2) (iii) 
and (5) (Feb) 80 
——R. 16 — See Civil P. C. (1908), O. 8, 
R. 1 ' (Sep) 309A 


——R. 16 (3)—Suit against Panchayat — 
Even a Sarpanch or a Panch authorised 
to defend a suit is not permitted to admit 
the claim of the Plaintiff (Sep) 309B 


——R. 19— When application under Sec. 


‘tion 7 of Punjab Village Common Lands 


(Regulation) Act (18 of 1961), was filed 
by Panchayat, Dholidar who left no heirs 
was not heard of for more than seven 
years — Dholi tenure would stand termi- 
nated with his death — His lessee cannot 
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Tenancy Laws — Punjab Village Common 
Lands (Regulation) Rules (contd.) 

be said to be in lawful possession of land 

thereafter (Jan) 14C 


i, E 


Transfer of Property Act (4 of 1882), S. 60 
—-See Tenancy Laws —Punjab Security of 
Land Tenures Act (1953), S. 17-B l 

(Aug) 285A 


~——§, 92-—-Mortgagor redeeming his. own 
share and purchasing mortgagee rights 
in respect of the remaining property — 
He ean by purchase acquire status of 
mortgagee and hold the mortgagee rights 

(Sep) 352 


w——-S, 101—-See also Punjab Redemption 
of Mortgaged Lands Act (1918), S. 4 
(Apr) 149A 


=S, 101— Under S. 101, although a 
mortgagee who purchases equity of re- 
demption may keep the mortgage alive 
for his own defence as against the puisne 
mortgagee, it is not obligatory on him ta 
do so (Apr) 149B 


——S, 105—-Statutory tenancy—Heritabi. 
lity — Death of tenant — Acceptance of 
arrears of rent from legal representatives 
and giving a receipt in name of deceased 
tenant— Whether creates fresh tenancy 
(Sep) 317 


=S, 106-—-Statutory tenancy—No notice 


T. P. Act (contd.) 
under the section is required to be served ° 
before filing ejectment application 

(Sep) 3398 
—-S, 106 — Notice to quit in Punjab 
where provisions of section are not ap- 
plicable—Requisites of (Nov) 432A 


— S. 106 — Contract to the contrary— 
Term in original lease deed that no notice 
under S. 106 would be necessary — Term 
will also hold :good in the case of new. 
contract of lease formed by tenant’s hold. 
ing over (Nov) 4328. 


——S, 111 — See Tenancy Laws — E. P. 
Utilization of Lands Act (1949), S. 6 
(Mar) 83B 


——S, 114 — See also Tenancy Laws— 
E, P. Utilization of Lands Act (1949), S. € 
(Mar) 88F 


——S, 114 — Equitable principles. coa- 
tained in the section are applicable to 
Punjab and Haryana (Mar) 83D: 


—S, 114 — Equitable relief against the 

covenant of forfeiture of tenancy for non- 

payment of rent, when can be granted 
(Mar) 88E. 


——S. 116 — See Tenancy Laws—E. P- 
Utilization of Lands Act (1949), 8. 6 
(Mar) 88G 


Words and Phrases—Annexures — Mean- 
ing of (Dec) 451B 


PUNJAB CASES OVERRULED, REVERSED AND DISSENTED FROM 
ETC. IN A. 1. R. 1972 


DISS. == Dissented from in; OVER. = Overruled in; REVERS. = Reversed in. 


{1810} 8 Ind Cas 547 = 1910 Pun LR 99, Gurdevi 
Coi Mal — DISS. AIR 1972 Raj 241D 
ct). 


AIR 1926 Lah 872 — 27 Pun LR 256, Maula 
Bakhsh v. Hafizuddin —DISS. AIR 1972 Ker 
27D {Jan}. 


AIR 1931 Lah 78 = 122 Ind Cas 562, Md, Ali v. 
Alaha Ditta—DISS, ALR 1972 Cal 185 (May). 


AIR 1951 Pun 447, Associated Pictures Ltd v, 
National Studios Ltd. ~ DISS. AIR 1972 All 
287A (ely). 


AIR 1956 Punj 24 = 58 Pun L R 44, V. S, Baha! v. 
een and Co. — DISS. AIR 1972 May 209 
(Aug . : 


{1961) 43 ITR 86 = 1LR : (1961) 2 Punj 484, Raj 
Woollen Industries v. Commr, of Income-tax, 
Simla~OVER. AIR 1972 S C 391B (Feb). 


AIR 1982 Punj 147= 83 Pun LR 718, Sardha 
Ram v. Paras Ram — DISS. AIR 1972 Delhi 
156E (July). l 


{1962) 48 ITR 193 =32 Com Cas 801 (Punj), 
Union of India v. Seth Spinning Mills Ltd. — 
OVER. AIR 1972 S C 878A (Apr). 


1962 Cur LJ 501, Dalip Singh v. Basantha ~= 
OVER, AIR 1972 Punj 72C (Feb). 


{1962) 84 Pun LR 834 = 19862 CIS(LJ) 17, 
Harbans Singh v. Sohan Singh — DISS. AIR 
1972 Delhi 156E (July). 


ALR 1964 Punj 270 = 1964 Cur LJ 232, Firm 
Butamal v, Chananmal — DISS. AIR 1972 
Mys 209 (Aug). 


41965) F. A. O. No. 85«D of 1956, D/- 17-12-1965 
(Punj}, Union of India v. Mauji Ram—~HELD 
NO LONGER GOOD LAW in view of AIR 
1968 S: C 384 as interpreted AIR 1972 
Delhi 281 (Dec). 

(1966) L. P. A. No. 218 of 1965, D/. 21-2-1966 
Den — REVERS. AIR 1972 SC 2587A,B 
{Pec}. ; 


41965) 68 Pun LR 45 = 1966 Cur LJ 73, Hari 
Singh v. Damodar — OVER. AIR 1972 Punj 
99 (FB) (Mar). 


AIR 1967 Punj 195, Prithvi Chand v. Union of - 


India~ REVERS. AIR 1972 S C 2427 (Nov). 


AIR 1967 Punj 198 (FB), Pritam Singh v. State of 
Punjab — HELD NO LONGER GOOD LAW 
in view of AIR 1967 S C 980. AIR 1972 Punj 
232 (July}. 

41968) Cri No. 1200 of 1967, D/- 10-12-1968 (Punj) 
REVERS. AIR 19728 C 1295A, B (June). 


(1968) L. P. A. No. 205-207 of 1968, D/- 18-7. 
1968 (Purj)-REVERS, AIR 1972S C 1760A 
(Aug). 

AIR1968 Punj 277 =70 Pun LR°9, Fazilka 
Dabwalli Transport Co. (P) Ltd. v. Madan 
Lal—OVER, AIR 1972 Punj 65 (FB) (Feb). 


19€8 Cur L J 108, Ganesh Dassji Mahant v. State 
of Punjab ~ REVERS, AIR 1972 S C 1978 
(Sep). 

(1969) C. W. No. 2505 of 1964, D/-31-10-1969 
(Punj)—REVERS. AIR 1972 Punj 483 (Dee). 


(1969) Civil Writ No. 2487 of 19869, D/- 18.12- 
1989 (Punj—-REVERS, AIR 1972 Punj 385 
(Nov), 

(1969) Cri. Appeal No. 627 of 1969, D/- 27-11. 
Te (Punj—REVéRs. AIR 1972 SC 228 

an). 

(1969) L. P. A. No. 6 of 1969, D/- 13-1-1969 (Punj) 
—REVERS, AIR 1972 S C 2472 (Nov). 


(1969) 73 ITR 236 (Punj), H. H. Raja Sir Harinder 
iogh v Commr. of I. T., Punjab REVERS. 
AIR 1972 5 C 7C (Jan). 
1969 Punj L T 228 = 71 Punj LR 89l; Giani v. 
Financial Commr. Punjab —— HELD NOT 
GOOD LAW. AIR 1972 Punj 428 (Nov). 


(1970) C. W. No. 1354 of 1969, D/- 20-11-1971 
(Punj)—REVERS, AIR 1972 Punj 423 (Nov}. 


(1970) C. W. N. 2146 cf 1969, D/.2-2-1970 (Punj) 
Gram Sabha and Gram Panchayat Kiratpur v. 
ae of Punjab— OVER. AIR 1972 Punj 358I 
(Oct). 

(1970) Civil Writ No 2678 of 1970, D/- 28-9-1970 
(Punj)~REVERS. AlR1972 SC 10651A (May). 

(1970) C. W. No. 3821 of 1970, D/- 14-12-1970 
(Punj)—REVERS. AIR 1972 S C 586 (Mar), 


(1970) Elec. Petn. No. 1 of 1970, D/- 24.12-1970 
(Punj)—REVERS, AIR 1972S C 515A (Mar). 

AIR 1970 Punj $0472 Pun L R 841 (FB), Lacha- 
man Singh Sunder Singh v. Pritam Chand 
Kirpamal — DISS, AIR 1972 J & K 28A (FB) 
(Feb). 

1970 Pun L J 607, Jaisi Ram v. Financial Commr., 
Revenue, Punjab—. REVERS. AIR 1972 Punj 
T2A, C (Feb). 

1970 Pun L J 664—1970 Ren L R 813. Dhan Kaur 

` v. Financial Commr.~HELD NOT GOOD 
LAW. AIR 1972 Punj 423 (Nov). . 


—REVERS. AIR 1972 Punj 330B (Sep). 
AIR 1971 Punj 134, Duri Co-operative Society v. 
ey Ram — REVERS. AIR 1972 Punj 185A 
{May} 


(1971) C. W, No. 3008 of 1869, Dj. 8-3-1971 (Punj) 


x 


Supplement to Comparative Tables of Previous Years. 


COMPARATIVE TABLES 


Owing to late receipt of other Journals the following Supplement to 
Comparative Tables of AIR = Other Journals is issued 


BIR 4970 Punjab 
BIR Other Journals 
233 ILR (1972) 1- 

Punj 209 
$6} IBR (1972) 1 
Punj 287 
$428 ILR (1972) 2 
Punj 97 
559 ILR(1972)1 
Punj 193 
i 
AIR Other Journals 


t EER (1971) 2 

(FB) Panj 304 
73 Pun UR 821 
5 73 Pun LR 452 
{F B)]ILR (1971) 2 

Punj 94 

1971 Rey L R 373 
73 Pun k: R 593 
1871 Cur L J 788 


$4 3971 Pan L J 533 
a7 wae 
$8 1971 Cur L 3J 279 
73 Pun L R 919 
19 1971 Cur L J 276 
3I 197: Our L J 637 
$23 1971 Car L J 820 
34 1971 Pun L J 458 
1971 Cur L J 766 
'3 Pun & B 7683 
“25 “ie 
`g 1971 Pun L J 467 
1971 Cur L J 922 
39 1971 Cur L J 806 


$ 19871 Pun LJ 418 
1971 Cur L J 780 
1971 Cur L J 804 


ILR (1971) 2 
Punj 805 

74 Pun L B 408 

é8 aoe 

46 1971 Ren © R 935 

1972 Ren G J 301 


{FB) 


A IR Punjab = 


AIR 1974 Punjab 


AIR Other Journals 

2 ILR(1972) 2 
Punj 351 

106 ILR (1972) 2 
Punj 141 

111 ILR (1972) 2 
Punj 492 

144 ILR (1972) 2 
Punj 674 

170 ILR (1972) 2 
‘ Punj 414 


Other Journals 


AIR 19171 Punjab 


AIR 
~i 181 


1186 
205 


213 


Other Journals 
ILR sade 2 


ILR (1973) ty 
Punj 619 
ILR (1972) 1 
Punj 249 
ILR (1972) 1 
Punj 659 
ILR (1972) 2 
Punj 589 


nj 498 


_ 88 ITR 464 
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AIR Other Journals 


50 74 Pun L R 887 
69 eee 


` 


€0 1871 Fun L 3 450 
1971 Cur L J 732 
74 Pun L R 259 
84 rae 
65 73 Pan L R 543 
(FB) 1971 ACJ 247 
ILR (1971) 2 
` Punj 210 
723 1971 Rey L R87 
1971 Punj L J 116 
73 Pun L R 481 
80 1971 Pun L J 30 
1972 Rev L R19 
88 1871 Pun LJ £03 
273 Pun L R 880 
1971 Rev L R 720 
99 1971 Pun LJ 679 


(FB) 1971 Rev L B 706 
74 Pun L R 186 


ILR (£572) 1 
Punj 342 

109 ILR {1971) 2 
(FB) Funj 227 


112{FB) 73 Pun L R 460 


314 73 Pun LR 464 
(SB) ILR (2971) 2 


Punj 86 
117 = (1971}1 Sərv LR 688, 49) 
Banas 
126 ose 
131 1871 Pun L J 481 


AiR 


133 
(FB) 


142 
144 
146 
147 


149 
150 
152 


153 


157 
163 
165. 
167 
169 


170 
180 
184 
185 
189 
182 


1194 


Other Journals 
ILR (1971) 1 
Punj 490 
73 Pun L R 335 


1972 Rev L R 227 
1971 Pun LJ 815 


pret 


1 sve 


1971 Cur L J 1020 
73 Pun GR 925 
1971 Rev L R 634 
1871 Pun LJ 654 


1971 Pun L J 636 
1971 Rev L R 484 
1871 Cur L J 942 
197] Ren O J 742 
1971 Ren © R 84i 


74 Pun L R 351 
J4 Pun L R 731 


ILR (1972) 1 
-Punj 364 
1972 Cur L J 37 
74 Pun L R 529 
73 Pon L R 8982 
74 Pun L R 605 
1972 Pun. L J 131 


74 Pun L R 90 
1872 Cri L J 79 


bo 


"1208 


AIR 1974 Punjab 
AIR Other Journals 
269 TLR (1972) 2 

Punj 543 
348 (1971) 1 Serv 
L R 103 
375 ILR (1972) 3 
Punj 611 
379 ILR (i872) 2 
Punj 488 
427 74 Pun L B 93 
25 Fac L R 5O 
476 JGR (1972) 2 
Punj 636 
ATR Other Journals 
196 1971 Pan LJ 634 
1971 Rey L R 493 
197 74 Pun L R 320 
1972 Ren C J 285 
199 74 Pun LR &7 
701 aa 
903 i971 Cur L J 8765 
1971 Pun LJ 609 
74 Pun L R 56 
904 1972 Pun L J 541- 
207 ie 
1971 Pun L J 656 
1972 Cur L J 20 
210 ne 
982 1971 Fun LJ 727 
(FB) 1971 Cur LJ 984 
1971 Rev L B 788 
74 Pun L R 137 
ILR (1972) 1 
Punj 451 
241 73 Pun L R648 
1972 Lab I C 685 
(1971) 1 Sery LR 236 
245 IGLR (187%) 1 
(FB) Punj 583 
74 Pun L R 678 
255 PRE 
259 eos 
960 1972 Cur L J 289 
963 1972 Ren O R 217 
265 RN 
268 


1972 Our L J 315 


AIR 
272 


274 


276 


279 


280 


281 
282 


263 


2S4 
285 


2387 


288 


291 
294 


295 


Gther Journals 


1972 Ran C R 211 
1972 Pun Ld 161 
1872 Rev L R 319 


1972 Rev L R 147 
1971 Pun L J 99 
74 Pun L R 734 


1971 Rev L R 659 
1973 Our L J 71 
74 Pun L R 42 
1971 Pan L J $18 
1971 Pun L J 816 
1972 Rey L R 67 
74 Pan L R 330 
1971 Pun LJ 750 


1971 Pun L J 693 
1971 Fun LJ 719 


78 Pun L R 819 
1971 Eey L R 517 
1971 Cur L J 1024 
73 Pun L R961 
1971 Cur L J 882 
1971 Pun L J 662 
1971 Rey L R 555 


1971 Cur L J 855 
s98TC 7 

74 Pun L R 62 
1972 Rev L R 68 
1972 Car L J 277 
1972 Pun L J 143 
1972 Rev L R 349 
74 Pun LR 265 
1972 Rev L R 89 
1971 Pun LJ 754 
1971 Rev L R 611 
1972 Cur LJ 10 
73 Pun LR 1016 
1971 Pun L J 615 
1971 Rev L R 629 
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AIR 


296 
299 


800 


803 


305 
308 


309 
310 


312 
315 


317 
319 
321 


322 


"326 
328 


430 


833 


835 


Other Journals 


1972 Pun LJ 374 


1972 Cor L J 739 


1972 Rey L R 454 
1972 Pun L J 222 
74 Pun L R 580 

1972 Rev L R 338 


1972 Cur L J 794 
1972 Pun i J 426 
1972 Cur L J 434 
74 Pun L R 581 

1972 Our L J 489 
74 Pun L R 486 

1972 Rev L R 277 


1972 Rev L R 164 
1972 Ren OR 212 


74 Pun L R 269 
1972 Rev L R 97 
1972 Pun LJ It 
1972 Cur L J 431 


aoe 


1972 Pun LJ 187 
74 Pun L R 832 
1972 Pun L J 88 
1972 Rey L R 202 
1971 Pun L J 852 
1972 Rey L R 68 (2) 
1971 Pun L J 782 
1972 Rev L B 87 
J4 Pun L R 4€2 
1971 Pun L J 746 
1972 Rev L R 72 
1971 Pun Ld 7867 


AIR 
338 
339 


841 


343 
847 
352 
354 


$55 


858 
(FB) 


376 


377 
378 


382 


883 
386 


389 
399 


393 


895 


-| 398 


401 
403 


Other Journals 
73 Pun L R 1007 


1971 Cur L J 972 
73 Pun L R 827 > 
1971 Ren O J 908 


1971 Cur L J 1026 


74 Pun L R 609 


eee 


74 Pun L R 720 
1971 Gur L J 1001 


ILR (1971) 2 
Punj 314 


1822 Cur L J 498 
1972 Ren G J 652 
74 Pun LR &76 


1972 Cur L J 501 
1972 Cur L J 677 


1972 Rey L R 231 


1972 Rev L B 302 
1972 Cur L J 504 


74 Pun L B 492 
1972 Pun L 3 288 
1972 Our L J 637 
1972 Rev L R 370 
1972 Cur LJ 445 
1972 Pan L J 264 
1972 Cur L J 623 
1972 Rey L R 366 
1972 Pun LJ 118 
1972 Cur L J 402 
74 Pun L R 347 
1972 Pan L J 336 
1972 Rev L R 462 
1972 Cur L J 393 
1972 Cur L J 515 


AIR 
408 
408 


414 
418 


419 
421 
423 


436 
428 
430 


432 
483 
444 
451 


458 
463 


467 
AT1 
474 
476 


477 
479 


Other J ournals 
74 Pun L R 670 
1972 Cur L J 642 
1972 Ren O R 649 


1972 Lab I © 1828 
42 F J R562 

1972 Cur L J 462 
1972 Pun L J 360: 
1972 Rev LB 456 
74 Pun L R 833 
74 Rez L R 568 
1871 Bey L R 654 
1972 Cur L J 88 
74 Pun L R 38 
1971 Pun Ld 81 
1972 Pun L J 13 
1972 Bey L R 262 
1971 Eev L R 839 
1971 Pan L 3 890 
1971 Rev L R 836 
1971 Pun L J 868 
1972 Cur L J ÖL} 


zee 


1972 Pun L J 82 
1972 Rev L R 186 


1972 Cur LJ 425 
74 Pun L R 787 


1972 Cur Ld 816 
1972 Pun L J 887 
1872 Cur L 4 687 
1972 Pan L d 447 
1972 Pun L d 332 


Other Journals = All India Reporter 


IDR (4971) í 1971 Cur L J 
Punj CurLJ AIR 
1024 1972 Punj 283 
ILR AIR 1026 » n 841 
490 1972 Punj 133 
i 4972 Cur Ld 
ILR (1971) 2 i 
Panj CurLJ AIR 
10 rue Punj 294 
ILR AIR 20 » 208 
86 1972 Punj yi4 | 74 1973 » a 
227 » » 109| 354 ” ” 48 
37 1972 » 180 
314 9 r 356 71 » s 276 
§79 1973 » 76) gs ie » 493 
99 1973 » 3i 
Saa 115 ” » 52 
121 » 44 
ILR (4972) 4 | 191 1972 SO 239 
Pan] (200 » » 470 
2268 1973 Punj 49 
{LR AIR 232 1972 RO 824 
198 1970 Punj 559 | 25 =  » 928 
209 " » 833 | 277 » Punj 288 
249 1973 » 206 si are n a 
” 
287 1970 861! 315 1972 » 270 
pa m.y fom m nam 
i 402 = » 393 
S i ji ae 425 » » 471 
e 431 # x B15 
G59 1971 » 2138 434 4 » 805 
4389 1" » 308 
445 ” » 8B3 
; 451 » §C 459 
es 461» Punj 418 
nj 498 376 
501 ” » 377 
ILR AIR 504 ” ”» 382 
72 1973 Punj 1] 11 » » 432 
97 1970 » 549j 515 » » 403 
141 1971 » 106 | 543 » » 408 
261 1873 » 62 574 », SC 2110 
577 » Puanj 18 
Gd PI y ana] O88 »  » 390 
637 » Punj388 
e a G46 1973 B0 203 
64 n » 153 
Jaa r on 26n] G54 197280 975 
Bll » » 375] S77  ” Punj378 
619 y ” 186 687 `H ” 417 
638 ” » 476 708 18738 " 40 
874 " » 144] 717 1972 SC 1471 
738 1973 » 330 
— 789 1972 Punj 299 
794 * » 303 
49714 Cor LJ {799 1» SO 2205 
816 » Punj 476 
Our LJ AIR 833 » SC 1880 
666 1913 Punj 76} 9738 »  » 2587 
702 ” 71 
855 1972 » 987 oe 
875 R » 203 
882 » » 285| 14971 Pun LJ 
942 ” s 182 
872 * » 339] PunLJ AIR 
B84 » mn 2321315 1972 Panj 138 
100l » » 3551491 » » 121 
1030 x » 1471 503 m » 83 


” 


1971 Punj L J 


Punj LJ AIR 

579 1013 Punj 99 
609 x x8 
615 ” w 295 
634 1 » 196 
636 » » 152 
B64 w » 149 
656 ” » 208 
662 ” » 25 
693 ” x 28L 
719 x . ” 382 
727 » » 232 
746 m » 333 
7&0 " x 280 
TE4 os » 294 
782 " x 880 
787 ” » 335 
810 ” » 423 
816 ” » 279 
852 ” » 328 
865 x » 430 
890 ” » 428 
918 ” » 278 

4972 Pun L J 

Pun LJ AIR 


13 1972 Punj 426 


83 1973 » 652 
82 1972. » 463 
8 9 » 322 
$9 " » 274 
lil ” » 315 
118 » » 393 
131 ” » 189 
143 » » 288 
151 ” » 272 
157 n » 321 
222 ” » 300 
226 x» SC 2290 
264 » Punj 390 
268 “ » 885 
296 1978 » 49 
297 s » 41 
381 1972 »„» 479 
336 ” » 398 
35l 1973 » It 
860 1972 +» 418 
363 1973 » 13 
374 1972 » 299 
426 ” » 803 
429 1978 » 28 
440 ” » 65 
447 1972 » 477 
473 1973 » 580 
537 1972 SC 2427 
541 » Punj 204 
566 » SQ 2587 
592 1973 » 66 
687 1972 Punj 476 
697 1973 BO 305 
f ea 

(71) 78 Pun LR 
PunLR AIR 


335 1972 Punj 133 
460 n » 112 
464 ” » 114 


Pd 


23 


3 


73 Pon LR 74 Pun LR 
PunLR AIR Pun LR AIR 
648 1972 Punj 241)933 1873 Punj 40 
734 1913 » 76/967 » h» 88 
819 1972 » 283 oa 
860 » +» 83 
925 » » 147| 4970 Ren CR 
E27 » » 389 
951 3 » 9284 RenCR AIR 
952 »  » 1841982 1972 Delhi 34 
1007 x s 388 
10i6 » » 494 

per 1971 Ren O R 
(12) 74 Pun LR ae aes ae 76 
PunLR AIR 666 1972 Delhi 33 

38 1972 Punj 428 818 » 180 
42 278| 841 » Punj153 
56 * » » 203/991 » SO 845 
62 » » 287 
67 » » 199 — 
$0 ” » 192 
93 1971 » 427 s 
127 1972 » 232! 1972 RenCR 
1&8 » =w 9 
201 1973 » 44 RenOR AIR 
225 ” » 49/ 4 1971 Mys 298 
227 1972 $01520| 18 1972 Raj 65 
932 »  » 2048] 15 » Bom 117 
259 » Punj 60 26 » All 175 
265 » » 9913, 3l ” >» 236 
; s k 383 » SO 818 
269 315i 39 i971 B 
277 1973 » 5a) 7) io oom 896 
320 1972 » 197 es rea Delhi 148 
888 » SO 488/100 »  » 198 
347 » Punj 895 F soe 
851 »# ~ 157 id " SO 631 
369 1973 » 5gii45 » Bm 67 
402 1972 » 830¢148 » MP 73 
408 n» -» 368172 » Cal 190 
475 » §0 12957182 *» Bom 113 
481 1971 » 23194195 » Delhi 239 
486 1972 Punj 3084199 = » 194 
492 » » 3938203 » SC 637 
529 ” » 180] 206 » MP 106 
558 "x » 4219] 
56L » » 306la3 Poni 272 
570 ” » 406 217 ` 
580 » » 300455, 7 ” 263 
805 - - 185 ” Delhi 265 
609 » 3414238 ” MP 100 
872 x s0 2125 257 » Delhi 656 
873 » Punj2451262 » AP 218 
698 1973 » 62|?68 ” » 188 
712 1972 SC 4694272 » Mys 148 
720 » Punf364]279 » » 90 
726 1973 » 184988 » Gu 9 
731 1972 » 1657310 » Mys 244 
134 ” » 274 
767» » 4741359 1978 Bon oe 
= ee " oo 843 1972 Ker 216 

" 

B33 wm gg} 200 1978 Delhi 7 
e “ac a 354 1972 » 188 

375 » g01918 
854 » nmn Bi 
878 1972 » 376,980 » » 1648 
897 » 1» 504418  » Delhi 206 
908 +» $019739428 » » 238 


24 


1972 Ren CR 


Ren OR AIR 
448 1972 All 369 
458 x Mys 261 
483 x SC 2091 
508 ” » 2205 
522 » Raj 238 
§28 ” SC 1427 
537 » Orissa 257 
540 » Mad 395 
542 » All 317 
B65 » Mad 303 
559 » MP 206 
572 » Bom 273 
538 » AP 875 
597 » Mad 332 
B14 » Bom 3873 
618 ” » $854 
620 x MP 122- 
846 » Bom 232 
649 » Funj 408 
658 » Cal 443 
875 »  §06 2526 
&80 1973 Delhi 55 
707 » ” 21 
737 1971 » 183 
776 1972 All 415 
778 1973 Mys 16 
780 » BBO 66 
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1972 Ren C R (1971) 1 Serv L R | (4871) 2 Serv LR , 1972 Serv L R 
RenCR AIR ([ServLR AIR (Vol. 6} Servi BR AES 
784 1972 Mad 348 |113 1969 8C1302|ServLR AIR 182 1972 Mys 17% 
813 1970 BO1s72 | 149 1971 » 1828|299 1972 SC 2396) 211 » SC 670 

157 =» AlN 205) 967 » Raj 69'219 » n» 654 
824 1972 AP 198 J 
984 1973 » 4 | 176 »  BO1409 |916 » Mys 71 | 320 ” » 6878 
57 1977 All 669 | 2l 1970 Guj 187 343 » » 808 

236 1972 Punj 241 aaa re ny 8 ne 
862 » SC 2587 | 242 1971 AP 234; » 9 1738: 

, j 373 3 

865 Raj 314 | 333 1972 SO 843 1972 Bery L R 385 A oe 
915 » SC 2656 | 335 » Pat 93igorntR AIR 390 =» » 1487 
923 » All 155 | 379 T988 MP 88 397 1973 x 441 
931 1973 » 2 1971 $C 2147} 1 1972 SC 1028/411 1973 » B95 

: | 453 1972 »2175| 4 -»”  » 1640|44} » =» 1548 
93 » » 99 | 632 1971 » 1695} 11 1972 »1408:446 » » 1498 
951 1972 Mad 833 | 642 » J&K108| 49 » Asgamig6|454 1971 All 85% 
955 » Raj 308 | Hs aan a ie 53 » 80 2151/462 1970 Ker 313 
960 1973 Delhi 39 | eas 1072 Pont TE 79 1972 » 9521477 1972 Al 466 

| J 82 » » 1187/5602 » sc lesz 

' 746 1989 SO 216 = 
gti 778 i „n 358| 86 ” » 2088 | 525 » » 2185 
| 786 1988 = 1323| 88 » Mys 88 ae »  » Q5i6- 
791 1969 s» 1806} 94 » §0 1767 x 1389: 
(1971) 4 SerwLR | 801 1971 Mys 117j,98 »  » 4901746 » 2060 
(Vol. 5) 816 1972 Cal 385/112 +» +»10904,787 » 4» 2482 
ServLR AIR 849 1968 AP 153|i47 ,, 4 ogagi795 ™ ™ 2276 
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AIR 1972 PUNJAB & HARYANA 1 
(V 59 C 1) 


FULL BENCH 


R. S. NARULA, RANJIT SINGH SAR- 
KARIA AND 5. C. MITAL, JJ. 


Amar Chand, Plaintiff-Appellant v. 
E and others, Defendants-Respon- 
en 


Second Appeal No. 1382 of 1960, 
D/- 2-3-1971, decided by Full Bench on 
order of reference made by S. C. 
Mital, J.. D/- 30-7-1970. 

Custom — Punjab — Bona fide con- 
sent by immediate- reversioner to alie- 
nation of ancestral property — He can- 
not subsequently challenge such aliena- 
tion as not being for legal necessity. 

Bona fide consent of the immediate 
reversioner, particularly of the son, 
given expressly or by implication, whe- 
ther given before or at the time of the 
alienation or afterwards, validates the 
transfer of the ancestral immovable pro- 
perty by the father and precludes not only 
the person consenting but also the remoter 


reversioners, from challenging the alie-' 


nation subsequently on the ground that 
it had not been made for good conside- 
ration and legal necessity. Case law 
discussed. (Para 15) 
Cases Referred: ga ary _ Paras 
(1950) AIR 1950 Lah 77 (V 37 
— LR (1949) Lah 804 (FB), 
Santa Singh v. Banta Singh 8 
asa “ATR 1947 Lah 185 (V 34) =- 
48 Pun LR 406, Fagir Chand v, 
Mst. Bishan Devi 
(1938) AIR 1938 Lah 492 (V 25) = 
40 Pun LR 794, Mt. Alam Shae 


v. Hayat Khan 
(1929) 118 Ind Cas 910 tay 
Kishan Singh v. Amar Singh 12 
(1927) AIR 1927 Bc 227 (V 14) = 
TLR Eom 1, Ramagowda An- 
nafowda v. Bhausaheb 19 


HO/HO/D608/71/BNP 
1972 P. & H./1 I G-41 


ean AIR 1927 Lah 521 (V 14) = 
Pun LR 378, Khudayar v. 


ese Din 7,.8 
(1914) AIR 1914 Lah 460 (V 1) = 
1914 Pun Re No. 78, Gujar ve 5 


Auliya 2, 
(1905) 1905 Pun LR 66 = 1905 Pun 

Re No. 7. Labhu v. Mst. Nihali 7 
(1903) 1903 Pun Re 15 = 1903 Pun 

LR 55, Labh Singh v. Gopi 2, 4, 5, 
10, 14, 16 
(1886) Pa Pun Re 6, Muhammad 

Din v. Rahim Gul 2, 3. ae Me 


(1886) 1886 Pun Re 107, Gujar v. 
Sham Das 

8 Patiala J udi. Committee Rep. 84, 
Santa Singh v. Tara Dass ° 


N. K. Sodhi, for Appellant; 
Aggarwal, for Respondent No. 3. 


RANJIT SINGH SARKARIA, J.:— 
The question referred for opinion to 
this Full Bench is:— 


“Where a suit for pre-emption filed 
by a reversioner is dismissed. is his 
subsequent suit challenging the sale of 
the same property, under custom. for 
want of consideration and legal neces- 
sity, barred ?” 


. ge The circumstances leading to 
this order are, that Harji, defendant- 
Respondent 1, sold the land in suit to 
Ram Karan, Defendant-Respondent 2. 
Two rival suits for possession by pre- 
emption were instituted in respect of 
that sale, one by the vendor’s son, Amar 
Chand plaintiff-appellant, and another 
by Phusa, Defendant 3. The suit 
brought by the vendor’s son was dis- 
missed as time-barred. while that of 
Phusa was later decreed. After the 
dismissal of his pre-emption suit, Amar 
Chand instituted the usual declaratory 
suit under custom, alleging that the 
land was ancestral and the sale not be- 
ing for consideration and legal necessity, 


B. N, 
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would not affect his reversionary rights 
after the death of the vendor. In that 
suit, he also assailed the pre-emption 
decree obtained by Phusa, Defendant 3. 
. This declaratory suit was resisted by 
Phusa, inter alia, on the ground that 
since Amar Chand plaintiffs suit for 
pre-emption had‘ been dismissed. he was 
debarred from maintaining the subse- 
quent declaratory suit brought by him. 
The trial Court and the first Appellate 
Court, following the rule enunciated in 
Labh Singh v. Goni, 15 Pun Re 1903: Guiar 
v. Auliya, 78 Pun Re 1914= (AIR 1914 Lah 
460) and Mt. Alam Khatun v. Hayat Khan, 
ATR 1938 Lah 492, accepted the objection 
and dismissed the suit. Amar Chand 
plaintiff preferred a regular second 
appeal to this Court, which came up 
for hearing before our learned brother, 
S. C. Mital, J., sitting singly. It was 
contended before the learned single 
Judge by the plaintif-appellant’s counsel, 
that neither the principles of res judicata 
and estoppel on whick (according to the 
counsel) the rulings relied upon by the 
Courts below are based, nor the princi- 
ple of Order 2, Rule 2, Civil Procedure 
Code, could bar the subsequent declara- 
tory suit of Amar Chand plaintiff. In 
support of this contention, counsel cited 
a Division Bench judgment of the Pun- 
jab Chief Court in Muhammad Din v 
Rahim Gul, 6 Pun Re 1886. 


3; The learned Single Judge ob- 
served that the attention of the learn- 
ed Judges, who had decided the cases 
relied upon by the Courts below, had 
not been ‘invited to Muhammad Din’s 
ease 6 Pun Re 1886 (Supra) For re- 
solution of what seemed to be a con- 
flict between the two Division Bench 
Judgments, the learned Single Judge 
moved my Lord the Chief Justice for 
constitution of a Full Bench This fs 
how the matter has come before us, 


4. Shri N. K. Sodhi argues, as 
he did before the learned Single Judge, 
that the string of decisions led by Labh 
Singh’s case. 15 Pun Re 1903 proceed 
on the assumption that the mere institu- 
tion of a suit for pre-emption attracts 
to the subsequent declaratory suit the 
bar of estoppel, constructive res judi- 
cata and Order 2, Rule 2, Civil Proce- 
dure Code. Those propositions, proceeds 
the argument, judged by their pre-re- 
quisites laid down in Section 115. Evi- 
dence Act, and. Section 11 and Order 2, 
Rule 2, Civil Procedure Code, are not 
tenable. Even if it is assumed — it is 
contended — that the mere institution of 
a suit for pre-emption by the son con- 
stitutes an assent to the sale, then also 
it cannot, without further proof of the 
vendee having changed his position to 
his detriment on the faith of such as- 
sent, raise an estoppel. The bar .of res 


ALR 


judicata according to the counsel, could 
not operate because the capacity of the 
plaintiff, the issues involved and the re- 
liefs sought in the two suits, are sub- 
stantially different; that whereas in the 
former suit, the plaintiff sued in his 
individual capacity for substitution to 
the original bargain, in place of the 
vendee, in the subsequent suit he, in a 
representative capacity. on behalf of the 
entire reversionary body, seeks to avoid 
the sale. On parity of reasoning, it is 
urged, that the subsequent suit would 
not be barred by Order 2, Rule 2, Civil 
Procedure Code. 


5. The contentions canvassed by 
Mr. Sodhi though seemingly attractive, 
are, as will be revealed by the discus- 
sion that follows, the result of a wrong 
approach to the matter for determina- 
tion before us. They proceed on the 
assumption that the rule in Labh Singh’s 
case, 15 Pun Re 1903 is no more than 
an exposition of the technical doctrines 
of estoppel and res judicata contained 
in the aforesaid statutes. 'That assump- 
tion, however. is not correct. 


6, To appreciate the premises on 
which the rule in Labh Singh’s case 15 
Pun Re 1903 is founded, it is necessary 
to get a clear idea about the nature of 
a reversioner’s right, under custom, to 
restrain alienations of ancestral pro- 
perty. Historically, this right is a pro- 
duct of the agnatic theory of joint 
ownership, according to which the pro- 
prietary unit was -the tribe. The indi- 
vidual member of the tribe was entitl- 
ed only to the usufruct of that portion, 
of the land which was actually cultivat- 
ed by him and his family. and to a share 
in that portion which still remained 
under joint management. ‘In such a com- 
munity. the proprietary title and the 
power of permanently alienating common 
property was vested in the whole body’. 


-In course of time as these communities 


outgrew their privitive stage. the com- 
mon land or a large portion of 
it was permanently divided amongst 
families and the families became the 
units of proprietorship The family 
lands came to be held by indi- 
viduals as a result of devolution or sub- 
division. but In respect of ancestral im- 
movable property in the hands of any 
such individuals there existed a residuary 
interest in all the descendants of the ` 
common ancestor even if the possibility 


‘of some among them of ever succeed- 


ing to the holder for the time being, was 
far too.remote. “The owner-in-posses- 
sion was not regarded as having the 
whole or sole interest in the fancestral 
immovable) property and power to dis- 
pose of it. so as to defeat the expecta- 
tions of those who are deemed to have 
a residuary interest and who would 
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fake the property if the owner died 
without disposing of it”. -(Per observa- 
tions of Roe, J.— later. on Sir Charles 
Roe — in Guiar v. Sham Das, 107 Pun 
Re 1886). Originally, all reversioners 
of the common ancestor, howsoever re- 
mote, had a right to. restrain unnecessary 
alienations of ancestral land by the 
owner-in-possession. 


7. While much of this anachro- 
nistic theory has passed into the fossils 
of juridical history, a few of its products 
in a somewhat attenuated form survive 
to the present day. The right of each 
and every reversioner, howsoever, re- 
mote, to challenge an alienation came 
to be greatly restricted about the later 
half of the 19th century, even long be- 
fore the Legislature stepped in to pass 
the Punjab Custom (Power to Contest) 
Act, 1920. Considerations of convenience, 
equity and public policy and the -need 
to interpret the custom in the light of 
changing conditions had not a little to 
do with the development of the princi- 
ples that survive’ to this day. Keeping 
in view that the right of a reversioner 
to contest an alienation militates against 
the citizen’s ordinary right of freedom 
of contract, the Courts have shorn this 
rule of its angularities and kept it con- 
fined within legitimate bounds. (See the 
observations of Jai Lal, J., in Khuda 
Yar v. Imam Din. AIR 1927- Lah 521). 
Thus, one of the surviving rules of uni- 
versal custom in the Puniab, which has 
been firmly established by a long array 
of judicial decisions, is, that, the proper 
person to object to an alienation of an- 
cestral immovable property, is the im- 
. mediate reversionary heir; and if he, in 
good faith, concurs in the alienation, it 
validates the transaction and renders it 
immune from attack by any descendant 
of the common ancestor on the ground 
of want of consideration and legal neces- 
sity. This principle was lucidly sum- 
med up by Robertson, J., in Labhu v. 
Mst. Nihali, 66 Pun LR 1905, as follows: 


“So we find that in the immense 
majority of cases custom has established 
the sound and reasonable principle that 
an alienation once made openiy and in 
good faith by the alienor, and acquiesce- 
ed in, also reasonably and in good faith, 
by those competent at the time to con- 
test it, shall have finality, and shall not 
be open to contest by others who may 
later on come into a position which 
would, had they held it, have given them“ 
the right to contest the alienation at 
the time. The right to make a per- 
manent alienation good against all 
comers, with the consent of the collate- 
terals, ........... is one of the commonest 
features of Punjab custom.” 


. & There is ample authority in 
support of the proposition that the 


Amar Chand v. Harji (FB) (R. S. Sarkaria J.) [Prs. 6-10] P. & H. 3 


validating consent of the male descen- 
dants, according to the law summed up 
in para 59 of the Rattigan’s Digest of 
Customary Law, may be given prior to, 
or contemporaneously with, or subsequent 
to, the alienation. (See Khuda Yar’s 
case AIR 1927 Lah 521, ibid). In Faqir 
Chand v. Mst. Bishan Devi, (1946) 48 
Pun LR 406 = (AIR 1947 Lah 185) a 
Division Bench consisting of Abdul 
Rashid Acting C. J. and Achhru Ram, J., 
held that the consent of the descen- 
dants in the case of an alienation by 
the father of the ancestral property 
validates the alienation and para 67 of 
Rattigan’ s Digest of Customary Law 
gives the remoter reversioners no right 
to challenge it. In Santa Singh v. Banta 
Singh, AIR 1950 Lah 77 (FB) a Full Bench 
(consisting of Abdul Rashid, C. J., Maha- 
jan and Khosla, JJ.) after reviewing 
the case-law on the subject, held that 
if the grandfather alienates the ances- 
tral immovable property and the father 
gives his consent bona fide to the alie- 
naiion, the grandsons have no right to 
challenge it. 


9, The stage is now set for notic- 
ing briefiy the rulings that have been 
cited at the bar. 


10. In Labh Singh’s case, 15 Pun 
Re 1903, K. S. had brought a suit to 
enforce his right of pre-emption in res- 
pect of sale of land by M. S. K. Ss 
suit was eventually dismissed as he was 
unable to deposit the pre-emption money. 
Thereafter, M. S. mortgaged the remain- 
ing half of his land. K. S. sued again 
to impeach the’ mortgage. The suit was 
compromised, according to which, K. 
paid the mortgage amount with interest. 
After the death of M. 5., the grandsans 
of K. S. sued for possession of the land 
alienated by M. S. on the ground that 
the sale was without necessity and did 
not bind them. Delivering the judg- 
ment of the Division Bench, Chatterji, J., 
made these illuminating observations :— 


“We are disposed to think that 
Kehan Singh, by bringing his suit for 
pre-emption on the sale by Mehtab 
Singh, abandoned any right he had to 
challenge it on the ground of want of 
necessity, or other reason sufficient to 
make it voidable by him. Such a suit 
raised a presumption which of course 
was not conclusive, that the sale was 
not bad on the ground of necessity, but 
it necessarily waived all right to set 
it aside for want of necessity. We are 
disposed to think also that the plaintiff 
is bound by the waiver on the part of 
his grandfather ............ The person in 
enjoyment of property, or entitled to 
the right to object to the alienation, 


‘must be allowed .a certain latitude of 


judgment as to the mode in which the 
property or the right should be protect- 
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ed when invaded or put in jeopardy by 
others, and in our opinion his succes- 
sors and descendants must be held to 
be bound by the action so taken by 
him. It would be intolerable, and 


would put an end to all finality in pro- 
ceedings in a Court of Justice, if it were 
otherwise. This may best be illustrated 


by a concrete example, suppose a land- 
owner governed by Customary Law is 
sued in respect of land held by him by 
some one claiming to be a relation of 
the last owner and to be a co-heir. He 
finds the claim indisputable and thinks 
it best to admit it, and a decree is pas- 
sed against him, and the successful 
claimant thereafter holds the land for 
many years. Should his descendants or 
collateral heirs be allowed to ignore the 
decree after his death, and alleging 
that the admission was unauthorised and 
amounted to waste of the property to sue 
for recovery of possession of the land 
decreed? A considerable limitation 
would be introduced in the rule of res 
judicata if this is allowed. Had Kahan 
Singh obtained a decree for pre-emption 
and recovered the property on payment 
of the price, would the plaintiff have 
been allowed to set aside the decree on 
the ground that it was an act of waste 
which prejudiced his rights? What dif- 
ference does it make that no decree 
was obtained in this case because the 
purchase-money was nof deposited. We 
think therefore that Kahan Singh’s wai- 
ver binds the plaintiff who is on that 
account precluded from making the pre- 
sent claim.” 


11. From what has been quoted 
above, it is manifest that when the 
learned Judges spoke of the “intolerable 
situation putting an end to all finality 
in proceedings in a Court of justice 
that would result if they held other- 
wise”, they were, without deviating 
from the age-old rule of custom, accord- 
ing to which consent of the immediate 
reversioner validates an alienation of 
ancestral immovable property, giving it 
a dynamic interpretation consistent with 
the equitable and just principles of estop- 
pel and waiver. 


12. No authority has been cited 
at the bar, nor has any come to my 
notice, wherein the rule in Labh Singh’s 
case was departed from. It was reite- 
rated in 78 Pun Re 1914 = (AIR 1914 
Lah 460). It was again followed by Jai 
Lal, J., in Kishan Singh v. Amar Singh, 
(1929) 118 Ind Cas 910 (Lah). 


43. In ATR 1938 Lah 492, a 
Mahommedan gifted certain property to 
his wife in lieu of dower. After the 
death of the 
married and the brother .of her hus- 
band brought a suit for pre-emption al- 





husband the widow re- 
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leging that the transaction was a sale 
and not a- gift. The suit was dismissed, 
Subsequently, he brought a suit for de=- 
claration (under custom) that he had 
acquired a title to the property on the 
fround of remarriage of the widow and 
that the gift was null and void against 
him. While observing that the subse- 
quent suit was not barred either under 
Section 11 or under Order 2, Rule 2, 
Civil Procedure Code, Din Mohammad, J., 
following the ratio of 78 Pun Re 1914 = 
(ATR 1914 Lah. 460) held that the plain« 
tiff was debarred from challenging the 
giit in the subsequent, suit as by bring- 
ing the suit for pre-emption he should 
be taken to have consented to the 
transaction in the éye of law. 


14, The last case in this chain is 
Santa Singh v. Tara Dass, 3 Patiala 
Judi. Committee Rep, 84. That is a 
judgment by Sir Jai Lal as President of 
the Patiala Judicial Committee. Fol« 
lowing the rule in Labh Singh’s case, 15 
Pun Re 1903 it was held that a mere 
institution of a suit by the reversioner 
for pre-emption of sale of ancestral 
immovable property amounts to an ad=- 
mission of the genuineness and legality 
of the: sale and that the reversioner is 
precluded from subsequently contesting 
tha validity of the sale on the ground 
of want of consideration and necessity. 


15. From the above conspectus, 
it will be clear that the learned Judges 
in the above cases were referring to 
estoppel, waiver or res judicata not in 
the technical sense as a pure rule of 
procedural law, but were invoking those 
principles as a branch of the Puniab 
Customary Law governing the parties in, ‘ 
such matters. These cases are all il- 
lustrations of the well-settled principle 
of custom that bona fide consent of the 
immediate reversioner, particularly of 
the son, given expressly or by implica- 
tion, whether given before or at the time 
of the alienation or afterwards, validates 
the transfer of the ancestral immovable 
property by the father and precludes 
not only the person consenting but also 
the remoter reversioners, from challeng- 
ing the alienation subsequently on the 
ground that it had not been made for 
good consideration and legal necessity. 


16. If the principle of estoppel, 
and waiver enunciated in Labh Singh’s 
case 15 Pun Re 1903 and those following 


it is a part and’ parcel of the substan- 


tive rule of custom, then it will not be 
a correct approach to test that principle 
with the technical norms laid down, in 
Section 115 of the Evidence Aci, or any 
other statute. Thus considered, it will 
be clear that the Division Bench in 
Muhammad Din’s case, 6 Pun Re 1886 
ibid, does not lay down any contrary 
rule. Rather, it is consistent with the 
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ratio of Mt, Alam Khatun’s case, AIR 
1938 Lah 492 ibid, wherein it was held 
that the subsequent suit was not barred 
as res judicata or under Order 2, Rule 2, 
Civil Procedure Code. 


17. In Muhammad Din’s case, 6 
Pun Re 1886 the plaintiffs jointly with 
others instituted a suit for pre-emption, 
which was eventually dismissed. There- 
after, they brought a second suit to re- 
cover certain plots of the land so sold, 
on the ground that it belonged to them 
and not to the vendor. It was held by 
the learned Judges that the second suit 
was not barred (on the principle of 
Order 2, Rule 2, Civil Procedure Code) 
by reason of the plaintiffs not having 
claimed the ownership of the land in 
the former suit, first, because of the 
Plaintiffs in the two suits were acting 
in different capacities, as in the first 
suit they were propounding a private 
and exclusive title: secondly, because 
the words “matter which might and 
ought to have been made ‘ground of 
attack’” in Explanation II, Section 13 
(corresponding to Explanation IV of 
Section 11), Civil Procedure Code, show 
that a plaintiff is not bound to assert 
at once all his titles to property or to 
i estopped from hereafter advancing 

em, 


18. It will be seen that the sub- 
sequent suit in Muhammad Din’s case, 
6 Pun LR 1886 was not a reversioner’s 
suit under custom for avoiding a void- 
able sale. It was based on the ground 
of title simpliciter, viz., that the vendor 
had no title or interest in the plots in 
suit and that, consequently the sale of 
those plots was a nullity, which did not 
exist in the eye of. law. No question 
of the application of any rule of cus- 
tom was involved in that case. 


19. In this connection, it may be 
remembered that an alienation by a 
male proprietor of ancestral immovable 
property or by a widow of her life 
estate under custom (or even under 
Hindu Law) in excess of his/her powers 
is not altogether void but only voidable 
by the reversioners, who may (in the 
words of the Privy Council in Rama- 
gowda Annagowda v. Bhausaheb, ILR 
52 Bom 1 at page 7) = (AIR 1927 PC 
227 at page 229) ‘either singly or as a 
body be precluded from exercising their 
right to avoid it either by express rati- 
fication or by acts which treat it as valid 
or binding’, While in Muhammad Din’s 
case, 6 Pun Re 1886 the plaintiff was 
alleging in the subsequent suit that the 
sale was altogether void, in the instant 
case, out of which. this reference has 
arisen, the sale in question was only 
voidable, l 


R. T, A.„ Patiala v. Gurbachan Singh (FB) 


[Prs. 16-22] P. & H. 5 


20. For the foregoing reasons, I 
would answer the question referred to 
this Bench in the affirmative, 

NARULA, J. :— 21. I concur 
in the answer proposed by my learned 
brother Sarkaria, J., as also'in the en~ 
tire reasoning on which it is based. 

MITAL, J.:— 22. I entirely 


agree with my learned brother Sar- 
karia, J, 


Reference answered in the 
affirmative 





AIR 1972 PUNJAB & HARYANA 5 
(V 59 C 2) 


FULL BENCH 


D. K. MAHAJAN, GURDEV SINGA, 
R. S.. NARULA, BAL RAJ TULI AND 
BHOPINDER SINGH DHILLON, JJ. 


_The Regional Transport Authority, 
Patiala and another, Appellants v. Gur- 
bachan Singh, Respondent. 


Letters Patent Appeal No. 122 of 1969, 
D/- 12-2-1971, decided by Full Bench, 
on order of reference made by D., K, 
ean and S, S, Sandhawalia, JJ., D/- 


Motor Vehicles Act (1939), Section 
62 — In granting temporary permits 
under Section 62, notice to interested 
parties is not necessary in law. Section 
62 specifically. excludes the procedure 
prescribed in Section 57. Considering, 
however the fact that proceedings for 
grant of permits are quasi-judicial and 
must be conducted in consonance with 
the rules of natural justice it is proper 
to issue notice when the temporary 
need is not immediate and there is 
time to issue notice and to hear parties. 
(X-Ref :— Section 57) (K-Ref:— Natu- 
ral justice). AIR 1959 Punj 1 (FB), 
Distinguished and explained. 
(Paras 9, 13, 14) 


Cases Referred: Chronological Paras 


(1968) ATR 1968 Punj 344 (V 55) = 
70 Pun LR 613, Prem Bus Ser- 
vice (P.) Ltd. v. Regional Trans- 
port Authority 5 

(1968) 70 Pun LR 330 = 1968 Cur 
LJ 211, Ambala Bus Syndicate 
Pvt. Ltd. v. State of Punjab 5 

(1968) 70 Pun LR 585 = 1968 Cur 
LJ 148, Patiala Bus Service (P.) 
Ltd v. Regional Transport Au- 
thority, Patiala 

(1964) AIR 1964 SC 1245 (V 51) = 
(1963) Supp 1 SCR 800, M/s. 
Gandhara Transport Co, Ltd. v. 
State of Punjab 4, If 
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(1959) AIR 1959 Punj 1 (V 46) = 
ILR (1958) Punj 1590 (FB), 
Ambala Ex-Servicemen Trans- 
port Co-operative Society Ltd. v. 
State of Punjab 2,5, 10, 12-A 


H. L. Sibal, Advocate-General Pun- 


fab with M. Sharma, Sr. Deputy 
Advocate-General, Punjab, (for No. 1) 


and D. S. Nebra with K. S. Nehra, (for 
No. 2), for Appellants; J. S. Wasu, Sr, 
Advocate with R. K. Chibbar, for Res- 
pondent. 

D. K. MAHAJAN, J.:— This Full 
Bench has been constituted to determine 
the following questions :— 

“Whether it is necessary in view of 
the provisions of Sections 47, 50 and 55 
of the Motor Vehicles Act (hereinafter 
referred to as the Act) to issue notice 
and hear any representations made by 
persons already providing transport 
facilities in the proposed area or near 
the proposed route before the Authority 
can issue a temporary permit under 
Section 62 of the Act? 


2. Three cases were Paa þe- 
fore me and Sandhawalia, J . for dis- 
posal, they being 
s 1. Letters Patent Appeal No. 122 of 
L969; 

2. Letters Patent Appeal No. 185 of 
1968; and 
i 3. Civil Writ No. 1386 of 1969. 

It was represented at the hearing that 
only one point arose in all these three 
cases. For the appellants in L. P. A. Nos 
122 of 1969 and 185 of 1968, and for the 
respondent in Civil Writ No. 1386 of 
1969, it was contended that the view 
taken against them by the learned 
Single Judges in the two Letters Patent 
Appeals was erroneous. The learned 
counsel for the respondents in the 
Letters Patent Appeals and the peti- 
tioner in Civil Writ 1386 of 1969, 
on the other hand, contended that, that 
view was correct and more so. when it 
was based on the Full Bench decision 
in Ambala Ex-servicemen Transport Co- 
operative Society Ltd, v. State of Pun- 
jab, ILR (1958) Punj 1590 = (AIR 1959 
Punj 1 FB). 


3. As we had our doubts as to the 
correctness of the view taken by the 
learned Judges in Single Bench, we 
decided to refer the matter to a larger 
Bench and that is how this Bench has 
been constituted. 


4, It is not necessary to state the 
facts for it is common ground that only 
the question which we have now for- 
mulated arises. The matters are other- 
wise infructuous as the period of four 
months for which the temporary per- 
mits were issued has ady run out. 
In any case, the other contentions that 
were raised in these cases were not 
disposed of by the learned Judges whose 
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orders are under appeal. They will in 
any case have to be disposed of after 
the answer to the proposed question is 
given. It is maintained that though the 
periods of the permits have expired, the 
contentions raised have to be decided 
in view of the decision of the Supreme 


Court in, M/s. Gandhara Transport Co. 
eT v. State of Punjab, AIR 1964 SC 
5. 
5. It will be worth mentioning 


that on the basis of Ambala Ex-service- 


men Transport Co-operative Society’s 
case, ILR (1958) Punj 1599 = (AIR 
1959 Punj 1 FB) already referred to, 


three learned Judges of this Court while 
sitting in Single Bench, took the view 
that it was necessary to issue a notice 
to all those who are likely to be 
affected by the intended grant of a tem- 
porary permit under Section 62 of the 
Act and who can make a representation 
under Section 47, 50 or 55 of the Act. 
These decisions are:— 


1. Ambala Bus Syndicate (P) Ltd. 
yv. State of Punjab, (1968) 70 Pun LR 330, 
È. C. Pandit, J.) 

2. Patiala Bus Service Pvt, Ltd. v. 
Regional Transport Authority, Patiala, 
on) 70 Pun LR 585 (Tek Chand, J. ), 
an 


3. The Prem Bus Service (Private) 
Ltd. v. Regional Transport Authority, 
(1968) 70 Pun LR 613 = (AIR 1968 Punj 
344) (R. S. Narula, J.) 

The correctness of these decisions is also 
challenged. 


6. Before I proceed to examine 
the matter in controversy, it will be 
proper to briefly go through the scheme 
of the Act with regard to the grant of 
regular permits and temporary permits. 
Section 2 (20) defines a ‘permit’. Sec- 
tion 2 (18) defines the ‘moter vehicle’. 
Ss. 2 (3), 2 (22), 2 (23) and 2 (29) define 
‘contract carriage’, ‘private carrier’, 
‘public carrier’ and ‘stage carriage’ res- 
pectively. ‘Public Service vehicle’ is 
defined in Section 2 (25) as under :— 


"public service vehicle’ means any 
motor vehicle used or adapted to be 
used for the carriage of passengers for 
hire or reward, and includes a motor cab 
contract carriage, and stage carriage.” 
The provisions dealing with the granf 
of regular and temporary permits are 
contained in Chapter IV. This Chapter 
starts with Section 42 and the scheme 
of this Chapter with which we are con- 
cerned, is that Sections 42 to 45 deal 
with general provisions, whereas Sec- 
tions 46 to 48 specifically deal with 
‘stage carriage permit’, Sections 49 to 51 
deal with ‘contract carriage permit’, 
Sections 52 and 53 deal with ‘private 
carrier’s permit? and Sections 54 to 56 
deal with ‘public carrier’s permit’. Pro- 
cedure to be followed while granting 
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these permits on a regular basis is 
provided in Section 57. This provision 
is then followed by Section 62 which 
deals with the grant of temporary per- 
mits. Section 62 specifically excludes 
the procedure prescribed in S. 57 in the 
matter of grant of temporary permits. 


T. For facility of reference and 
to understand the respective contentions, 
it is only necessary to set out the rele- 
vant parts of Section 47, re: the proce- 
dure regarding the consideration of ap- 
plication for stage carriage permit. The 
procedure with regard to the other types 
of permits is more or less analogous 
and reference need only be made to 
Section 50, re: contract carriage permits 


and Section 55, re: public carrier’s 
permits. There is no such analogous 
provision regarding private  carrier’s 


permits and obviously.so because there 
is no question of competition between 
the private carriers, they being engaged 
only in their private business :— 

“Section 47. (1) A Regional Trans- 
port Authority shall, in considering an 
application for stage carriage permit 
have regard to the following matters. 
namely-—~ 


(a) the interests of the public 
generally; 

(b) the advantages to the public of 
the service to be provided, including 
the saving of time, likely to be effected 
thereby and any convenience arising 
from journeys not being broken; 

(c) the adequacy: of other passenger 
transport services operating or likely to 
operate in the near future, whether by 
road or other means, between the places 
to be served; 

(d) the benefit to any particular 
locality or localities likely to be afforded 
by the service; 

(e) the operation by the applicant 
of other transport services, including 
those in respect of which applications 
from him for permits are pending; 

(f) the condition of the roads in- 
cluded in the proposed route or area; 
and shall also take into consideration 
any representations made by persons 
already providing passenger transport 
facilities by any means along or near 
the proposed route or area, or by any as- 
sociation representing persons interested 
in the provision of road transport facili- 
ties recognised in this behalf by’ the 
State Government, or by any local autho- 
rity or police authority within whose 
jurisdiction any part of the proposed 
route or area lies: 

x x X E <a 

“S. 50. A Regional Transport Autho- 
rity shall, in considering an application 
for a contract carriage permit, have regard 
to the extent to which additional con- 
tract carriages may be necessary or 
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desirable in the public interest; and shall 
also take into consideration any re 
presentations which may then be made 
or which may previously have been 
made by persons already holding con- 
tract carriage permits in the region or 
by any local authority or police autho- 
rity in the region to the effect that the 
number of contract carriages for which 
permits have already been granted is 
sufficient for or in excess of the needs 
of the region or any area within the 
region,” 


“Section 55 (1) A Regional Transport 
Authority shall, in considering an ap- 
plication for a public carrier’s permit, 
have regard to the following matters, 
namely— 

(a) the interest of the publie gene- 
rally; 

(b) the advantages to the public of 
the service to be provided and the con- 
venience afforded to the public by the 
provision of such service and the saving 
of time likely to be effected thereby: 


(c) the adequacy of other goods ser- 
vices operating or likely to operate in 
the near future, whether by road or 
other means, between the places to be 
served; 

(d) the operation by the applicant of 
other transport services, including those 
in respect of which applications from. 
him .for permits are pending: 

(e) the benefit to any particular 
locality or localities likely to be afford- 
ed by the service; 

(f) the condition of the roads in- 
cluded in the proposed area or route: 

(g) the nature of the goods to be 
carried with special reference to any of 
a fragile or perishable nature; 

(h) the volume of traffic and the 
existence of marketing centres in the 
proposed area or along or near the pro- 
posed route: z 
and shall also take into consideration 
any representations made by persons 
already providing goods transport faci- 
lities by any means, whether by road 
or otherwise, in the proposed area or 
along or near the proposed route, or by 
any local authority or police authority 
within whose jurisdiction any part of 
the proposed area or route lies; 

x x x - x” 

T-A. The only other provisions 
which are relevant and need be noticed 
are Sections 57 and 62 of the Act:— 


~ "Section 57 (1) An application for a 
contract carriage permit or a private 
carrier’s permit may be made at any 
time 


(2) An application for a stage ċar- 
riage permit or a public carrier’s per- 
mit shall be made not less than six 
weeks before the date on which it is 
desired that the permit shall take effect, 
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or, if the Regional Transport Authority 
appoints dates for the receipt of suc 
applications, on such dates, 


(3) On receipt of an application for 
stage carriage permit or a public car- 
rier’s permit the Regional Transport Au- 
thority shall make the application avail- 
able for inspection at the office of the 
authority and shall publish the applica- 
tion or the substance thereof in the pres- 
cribed manner together with a notice 
of the date before which representations 
in connection therewith may be submit- 
ted and the date, not being less than 
thirty days from such publication, on 
which, and the time and place at which 
the application and any representations 
received will be considered: f 

Provided that, if the grant of any 
permit in accordance with the applica- 
tion or with modification would have 
the effect of increasing the number of 
vehicles operating in the region, or in 
any area or on any route within the re- 
gion, under the class of permits to which 
the application relates, beyond the limit 
fixed in that behalf under sub-section 
(3) of Section 47 or sub-section (2) of 
Section 55, as the case may be, the Re- 
gional Transport Authority may sum- 
marily refuse the application without 
following the procedure laid down in 
this sub-section. 


(4) No representation in connection 
with an application referred to in sub- 
section (8) shall be considered by the 
Regional Transport Authority unless it 
is made in writing before the appointed 
date and unless a copy thereof is fur- 
nished simultaneously to the applicant 
by the person making such representa- 
tion. 


(5) When any representation such 
as is referred to in sub-section (3) is 
made, the Regional Transport Authority 
shall dispose of the application at a 
public hearing at which the applicant 
and the person making the representa- 
tion shall have an opportunity of being 
heard either in person or by a duly au- 
thorised representative, 


(6) When any representation has 
been made by the persons or authorities 
referred to in Section 50 to the effect 
that the. number of contract carriages 
for which permits have already been 
-pranted in any region or any area with- 
in a region is sufficient for or in excess 
of the needs of the region or of such 
area, whether such representation is 
made in connection with a particular 
application for the grant of a contract 
carriage permit or otherwise, the Re- 
gional Transport Authority may take 
any such steps as it considers appropriate 
for the hearing- of the representation in 
the presence of any persons likely to be 
affected thereby. 
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(7) When a Regional Transport Au- 
thority refuses an application for a per- 
mit of any kind, it shall give to the ap- 
Sas in writing its reasons for the re- 
usal. 


(8) An application to vary the con- 
ditions of any permit, other than a tem- 
porary permit by the inclusion of a new 
route or routes or a new area or, in the 
case of a stage-carriage permit, by in- 
creasing the number of trips aboye the 
specified maximum or by altering the 
route covered by it, or in the case of 
a contract carriage permit or a public 
ecarrier’s permit, by increasing the num- 
ber of vehicles covered by the permit 
shall be treated as an application for the 
grant of a new permit: 


Provided that it shall not be neces- 
sary so to treat an application made 
by the holder of a stage carriage per- 
mit who provides the only service on 
any route or in any area to increase the 
frequency of the service so provided, 
without any increase in the number of 
vehicles, 


(9) A Regional Transport Authority 
may, before such date as may be speci- 
fied by it in this behalf, replace any 
stage carriage permit, contract carriage 
permit or public carrier’s permit granted 
by it before the said date by a fresh 
permit conforming to the provisions of 
Section 48 or Section 51 or Section 56, 
as the case may be, and the fresh per- 
mit shall be valid for the same route or 
routes or the same area for which the 
replaced permit was valid: 

Provided that no condition other 
than a condition which was already at- 
tached to the replaced permit or which 
could have been attached thereto under 
the Jaw in force when that permit was 
granted shall be attached to the fresh 
permit except with the consent in writ- 
ing of the holder of the permit. 

(19) Notwithstanding anything con- 
tained in Section 58, a permit issued 
under the provisions of sub-section (9) 
shall be effected without renewal for 
the remainder of the period during 
which the replaced permit would have 
been so effective.” 


“Sec. 62 (1). A Regional Transport 
Authority may without following the 
procedure laid down in Section 57, grant 
permits, to be effective for a limited 
period not in any case to exceed four 
months, to authorise the use of a trans- 
port vehicle temporarily— 

(a) for the conveyance of passengers 
on special occasions such as to and from 
fairs and religious gatherings, or 

(b) for the purposes of a seasonal 
business, or 

(c) to meet a particular temporary 
need, or > 
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~ (d) pending decision on an applica- 
tion for the renewal of a permit; 

and may attach to any such permit any 
condition it thinks fit: 


Provided that a temporary permit 
under this section shall, in no case, be 
granted in respect of any route or area 
specified in an application for the grant 
of a new permit under Section 46 or Sec- 
tion 54 during the pendency of the ap- 
plication : 


Provided further that a temporary 
permit under this section shall, in no 
case, be granted more than once in res- 
pect of any route or area specified in 
an application for the renewal of a per- 
mit during the pendency of such ap- 
plication for renewal. 

(2) Notwithstanding anything con- 
fained in sub-section (1) a temporary 
permit may be: granted thereunder in 
respect of any route or area where— 

(i) no permit could be issued under 
Section 48 or Section 51 or Section 54 
in respect of that route or area by rea- 
son of an order of a court or other 
competent authority restraining the issue 
of the same, for a period not exceeding 
the period for which the issue of the 
permit has been so restrained; or 

(ii) as a result of the suspension by 
a court or other competent authority of 
the permit of any vehicle in respect of 
that route or area, there is no transport 
vehicle of the same class with a valid 
permit in respect of that route or area, 
or there is no adequate number of such 
vehicles in respect of that route or 
area, for a period not exceeding the 
period of such suspension: a 


Providing that the number of trans- 
port vehicles in respect of which the 
temporary permit is so granted shall 
not exceed the number of vehicles in 
respect of whiçh the issue of a permit 
has been restrained or as the case may 
be, the permit has been suspended.” 


8. In Punjab by the Motor Vehi- 
cles (East Punjab Amendment) Act (Act 
No. 28 of 1948) clause (d) has been add- 
ed to this section which reads thus :— 

“(d) In such circumstances as may, 

in the opinion of such Authority, justify 
the grant of such permit.” 
Iit may also be noticed that by the 
Central Act, the Motor Vehicles (Amend- 
ment) Act 100 of 1956, clause (d) was 
added by the Central Legislature. The 
said clause which was introduced ` by 
the Central Act 100 of 1956 has already 
been reproduced above along with the 
remaining part of Section 62. 


9. It is apparent from the scheme 
of the Chapter and the provisions of 
Sections 47 to 56 read with Section 57, 
that notice is essential regarding al 
types of permits excepting the private 
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carrier’s permits. Section 57 makes it 
clear that on the receipt of an applica- 
tion for a permit, the Regional Trans- 
port Authority shall make the applica- 
tions available for inspection at the 
office of the Authority. Not only that 
these applications have to be published, 
or in any case their Substance, along 
with a notice of the date before which 
representations in connection therewith 
may be submitted has to be published 
After the representations are received, 
the parties making the representations 
and the parties who have applied for 
the permit are heard and thereafter it 
is decided whether a permit is to be 
given or not. This procedure has been 
expressly excluded in the matter of 
grant of temporary permits by Sec- 
tion 62 inasmuch as it specifically states 
that the procedure laid down in Sec- 
tion 57 may not be followed. It does not, 
however, preclude the Authority from 
following the same if it thinks neces- 
sary to do so in a given case and where 
there is time to do so. But the ques- 
tion that has been debated before us is 
whether it is incumbent as a statutory 
requirement in every case on the autho- 
rity to follow the procedure as to 
notice prescribed in Section 57 before 
a temporary permit is issued, It is 
contended that if no notice is issued, 
the purpose of the provision for re- 
presentations in Sections 47, 50 and 55° 
will be defeated. 


This contention, though very at- 
tractive, on close examination is real- 
ly fallacious. Temporary permits are 
granted for a temporary need. The 
temporary need can be urgent in certain 
circumstances while it may not be so 
in other circumstances, Cases can be 
visualised where, in the face of the 
temporary need, to follow the proce- 
dure prescribed in Section 57 will ren- 
der the exercise of power under Sec- 
tion 62 impossible, thus defeating the 
yery purpose of granting temporary 
permits while in other cases it may not 
be so. But as a matter of law, Sec- 
tion 62 makes it abundantly clear that 
the procedure prescribed in Section 57 
may not be followed in the matter of 
grant of a temporary permit. It follows 
that the Authority can give a go-by to 
the requirements of notice which is 
essential so far as the grant of a regu- 
lar permit is concerned. It cannot be 
said that in the matter of grant of a 
temporary permit, there is any statu- 
tory requirement as to the giving of 
notice to the persons mentioned in Sec- 
tions 47, 50 and 55 of the Act before 
it can be granted. 


10. Faced with this situation, the 
learned counsel for the respondents in 
the Letters Patent Appeals and the 
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petitioner in Civil Writ 1386 of 1969 
referred to Sections 42 to 45 of the Act 
and contended that these provisions do 
apply no matter whether the permit is 
temporary or regular. The learned 
Advocate-General, appearing on behalf 
of the State of Punjab, does not dispute 
this assertion. He, however, urges that 
these provisions do not in any manner, 
affect his contention that in the case 
of a temporary permit it is not neces- 
sary to issue a notice to the persons 
affected thereby before granting it. The 
learned counsel for the respondents in 
the Letters Patent Appeals and for the 
petitioner in the writ petition, on the 
other hand, urge that only the proce- 
dure prescribed in Section 57 has been 
excluded by Section 62 in the matter 
of grant of temporary permits but not 
the provisions of Sections 47, 50 and 55 
which provide for representations. It 
is, therefore, contended that those provi- 


sions apply to temporary permits inas-. 


much as the word ‘permit’ used in these 
sections means both a regular permit 
and a temporary permit as has been 
held by the Full Bench in the Ambala 
Ex-servicemen Transport Co-operative 
Society’s case, ILR (1958) Puni 1590 = 
(ATR 1959 Punj 1) (FB). Thus, it is 
maintained that it follows as a corollary 
that notice has to be issued before a 
temporary permit is granted. because 
there can be no representation without 
a notice. 


I am unable to accept this conten- 
ltion, the- reason being that the scheme 
of the Act is that in the case of a tempo- 
rary permit it is not necessary to issue 
any notice before its grant, to the per- 
sons who are likely to be affected there- 
by. Ss. 47,50 and 55 talk of representa- 
tions, but do not provide for any mode of 
calling for those representations and deal- 
ing with them. - That procedure has only 
been provided in S. 57, and if that proce- 
dure is not to be followed in the case 
of a temporary permit, it follows that 
there is no question of issuing any 
notice or considering any representation 
against the grant of a temporary per- 
mit in every case. If, however, any 
person mentioned in Sections 47, 50 and 
55 of the, Act makes any representa- 
tion before the grant of a temporary 
permit even when no notice is issued 
to him, it will be proper for the Autho- 
rity to consider the same. 


11. It appears to me that the 
correctgway of looking at the matter 
is that by the exclusion of the proce- 
dure prescribed in Section 57, in the 
matter of grant of temporary permits, 
the other provisions specifically dealing 
with the grant of stage carriage, con- 
tract carriage and public carrier’s per- 
mits, have also been excluded by neces- 
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sary implication.. These provisions are 
in three -sets, Sections 46 to 48, Sec- 
tions 49 to 5l, and. Sections 54 to 56, 
If the procedural machinery is taken 
away, what is provided to give effect 
to that machinery automatically would 
fall. am, therefore, clearly of the 
view that no notice is required in the 
matter of grant of temporary permits 
to persons providing transport facilities 
by any means along or near the pro- 
posed route or area. My view finds 
support from the decision of the Supreme 
Court in AIR 1964 SC 1245, where if 
was observed as under :— 


“Permits under S. 62 are undoubtedly 
intended to meet temporary needs of the 
nature specified in the section, and the 
formalities which are prescribed by S. 57 
of the Act are not required to be follow- 
ed before such permits are granted. .....e 

Manifestly in dealing with applica- 
tions for issue of temporary permits, 
regular permits, and renewal of regular 
permits different considerations come 
into play. A temporary permit may be 
issued to meet purely temporary needs, 
In considering the issue of regular 
permits an elaborate procedure has to 
be followed, including a hearing de- 
manding a judicial consideration of the 
claims of individual applicants inter se, 
in the context of the wider interest of 
the general public: in considering an 
application for renewal of a permit, the 
authority has to afford to an existing 
operator a pre-emptive opportunity, if 
other conditions were equal.” - 


12. Another argument that was 
advanced by the learned counsel for 
the respondents in the two Letters 
Patent Appeals and the petitioner in 
Civil Writ No. 1386 of 1969, was thaf 
the Authority can, in the matter of 
grant of temporary permits, abuse its 
powers if it is held that no notice is 
necessary to be issued and no representa- 
tions are to be considered. This is an 
argument of desperation. It is well 
settled that whenever any authority 
abuses its powers, the matter can be 
set right by proceedings under Article 
226 of the Constitution of India by this 
Court. The fact that the power can be 
abused does not ‘lead to the inference 
that the power is bad and should be 
struck down or that in the matter of 
grant of temporary permits a notice is 
necessary to be issued inviting re- 
presentations from intereste persons 
which have then to be considered, 


12-A. I now propose to deal with 
the Full Bench decision in Ambala 
Ex-servicemen Transport Co-operative 


Society Ltd. v. State of Punjab, ILR 
(1958) Puni 1590 = (AIR 1959 Puni 1) 
(FB) on the basis of which the two writ 
petitions giving rise to the Letters 
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Patent Appeals, were allowed solely on 
the ground that the grant of the tempo- 
rary permit was invalid because no 
notice had been issued to the persons 
providing transport facilities by any 
means along or near the proposed route 
or area before the grant of the same. 
In Civil Writ No. 1386 of 1969, the 
grant of a temporary -permit has been 
assailed as void for the same reason. 
The Full Bench decision was in fact 
considering a different matter. The 
main controversy before the Full Bench. 
wherein certain observations: were made 
on the basis of which it has been held 
that the notice is necessary before a 
temporary permit is issued, was the 
contention that clause (d) of Section 62, 
introduced by the Punjab Legislature, 
gave uncontrolled and unrestricted power 
to the Authority in the matter of grant 
of temporary permits. The argument, 
therefore, proceeded on the basis that 
clause (d) was void. It is in this con- 
text that Gosain, J., who spoke for the 
Full Bench, made the following observa- 
tion :—— 

“this contention cannot, in my opi- 
nion, prevail -for the simple reason 
that the power of issuing temporary 
permits is controlled by the provisions 
of Sections 55 and 56 of the Act and 
the Legislature has in the aforesaid 
provisions indicated the basis for the 
exercise of the same.” 

The learned Judge then quoted Sections 
55 and 56 and observed that:— 


“Both these sections are applicable 
fo public carrier’s permits which may 
be granted on permanent basis or for a 
limited period under Section 62. All 
that Sec. 62 provides is that the proce- 
dure laid down in Section 57 shall not 
apply to the permits granted for a 
temporary period and the applicability 
of Sections 55 and 56 is not excluded 
by this Section 62. The matters which 
have to be taken into considera- 
tion while granting the public carrier’s 
permits either permanently or temporari- 
ly and the limitations which have to be 
placed on them are provided for in 
the aforesaid two sections, and it can- 
not, therefore, be held that the power 
given to the Regional Transport Autho~ 
rity for issuing permits under Section 62 
is an uncontrolled or unrestricted one.” 


12-B. Undoubtedly, these observa- 
fons can be said to lend support to the 
view that the provisions of Section 55 
being applicable, the issuance of a notice 
before the grant of a temporary permit 
‘was a must but a careful reading of the 
fudgment will show that the learned 
Judges did not lay down that proposi- 
tion. The point that was for determi- 
nation before the Full Bench and for 
whieh the provisions of Sections 55 and 
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56 were utilised was a totally different 
point and not the point with which we 
are concerned. The purpose for which 
the provisions of Sections 55 and 56 
were utilised by the learned Judges was 
to sustain the validity of clause (d) of 
Section 62 as inserted by the Punjab 
Act 28 of 1948. The question whether 
notice was required before issuance of 
a temporary permit was not the subj ect- 
matter of determination. Thus, in the _ 
first place, these observations cannot be 

taken to lay down the rule that as a 
matter of law no temporary permit can 
be granted without issuance of a notice 
to persons providing transport facilities 
by any means along or near the pro- 
posed route or area. In the second 
place, if it is taken that these observa- 
tions do lend support to the contention 
that such a notice is necessary, I un- 
hesitatingly dissent from that view, 
with all respect to the learned Judges, 
as being contrary to the tenor and clear 
provisions of Section 62 of the ‘Act. 


13. However, in view of the 
above discussion, I may not be taken 
to lay down that the Authority is pre- 
cluded in all cases from issuing a notice 
before granting a temporary permit or 
considering any representation that may 
be made as envisaged by the provisions 
of Sections 47, 50 and 55 of the Act. 
tf there is no pressing urgency or 
temporary need and there is time to 
issue notice and hear representations, it 
will be always be expedient, proper 
and desirable to hear the persons affect- 
ed before a temporary permit is grant- 
ed. But as a matter of law it cannot 
be laid down that the issuance of a 
notice to the persons concerned is a must 
in all cases before a temporary permit 
is granted. That construction would in 


fact defeat the very object of Sec- 
tion 62. 
14. For the reasons recorded 


above, in my opinion, the only answer 
that can be given to the question for- 
mulated in the opening part of this 
judgment is as under :-— 








of the Act, 
law does not require any notice to be 
issued to any party before granting th 
temporary permit. But this section does 
not preclude or forbid the Transport 
Authority from issuing a notice or 
considering representations, if any, are 
made by the interested parties. Consi- 


permit are of quasi-judicial 
and the same must be conducted in 
consonance with the rules of natural 
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justice, which rules are not excluded by 
Section 62, in cases where the tempo- 
rary need is not immediate or of a pres- 
sing urgent nature and there is time to 
hear the persons already providing 
transport facilities along or near the 
route or area for which the temporary 
permit is intended to issue, it is not 
only expedient but proper that a notice 
should be issued to such persons so as 
to afford them an opportunity of mak- 
ing representations and a hearing for 
the consideration thereof, before the 
temporary permit is granted. 

15. It is no doubt true that no 
specific point of law was referred to the 
Full Bench and all the three cases were 
sent to us for disposal, but parties are 
specific that the only question of law 
requiring determination in these cases 
is the one formulated by us and that 
on the basis of the answer to that 
question all the cases will get conclud- 
ed. However, in order to eliminate all 
controversy, we direct that all these 
cases may be placed before a Division 
Bench for appropriate orders in the 
light of the observations made above 
and for such consequential orders as 
the Division Bench may deem fit to 


issue, 

GURDEV SINGH, J.:— 16. . I 
agree, 

R. S. NARULA, J.:— 17. T 
concur. 

BAL RAJ TULI, J.:— 18. I 
also agree. 

B S. DHILLON, J . 11m 19. I 


also agree. 
Reference answered. 
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(V 59 C 3) 
RANJIT SINGH SARKARIA, J. 
Gurdit Singh and others, Petitioners 
. ae of Punjab and another, Respon- 
ents 


Civil Writ No. 2973 of 1969, D/- 
21-5-1971. 

Land Acquisition Act (1894), Sec- 
tions 4, 17 — Even in cases where the 
urgency provisions contained in Sec- 
tion i7 are invoked the statute has not 
dispensed with any of the mandatory 
requirements’ of Section 4 (1). Hence 
notification issued without public notice 
of the substance of notification is void. 
AIR 1967 SC 1074, Rel. on. (Para 6) 


Cases Referred: Chronological Paras 
(1969) 71 Pun LR 345 = 1969 Cur 
a 75, Satnam Singh v. State of 


jab 
sen “ATR 1967 SC 1074 (V 54) = 
(1967) 1 SCR 120, Khub Chand v, 
State of Rajasthan 2, 4, 6 


10/10/E258/71/RSK. 


AIR. 


H. L. Sarin, Sr. Advocate, for Peti- 
tioners; Kulwant Rai Chowdhry, for 
Advocate General, Punjab, for Respon- 
dents, 

ORDER :— This is a writ-petition, 
under Articles 226 and 227 of the Con= 
stitution, for impugning two notifications 
{Annexures ‘A’ and ‘B’), under Sec 
tions 4 and 6 of the Land Acquisition 
Act, 1894 (hereinafter called the ‘Act’) 
published simultaneously in the. Punjab 
Govt. Gazette dated Sept. 23, 1969, 
In the notification under Section 6, there 
was a direction to the Collector under 
Section 17 (2) (ec) of the Act that he 
should proceed to take possession of 
the land specified in the notification. 

oe fae The aforesaid notifications are 

being impugned on various grounds, ‘but 
only one of them has now been pressed 
by the learned counsel for the petitioner 
before me. It is urged that no public 
notice of the substance of the notifica- 
tion (Annexure A), as required by the 
mandatory provisions of Section 4 (1) 
of the Act, was published by the Col- 
lector (Respondent No. 2) at convenient 
Places in the locality where the land 
in question is situated. ° It is further 
urged that on account of non-compliance 
with this peremptory requirement of 
law, the entire proceedings founded on 
the notification were null and void. In 
support of his contention, learned coun- 
sel has referred to Khub Chand v. State 
of Rajasthan, AIR 1967 SC 1074, and 
Satnam Singh’s case (1969) 71 Pun LR 
345. This ground of challenge is in- 
corporated in paragraph 3 (ii) of the 
writ-petition. 


De In the affidavit filed by Shri 
Kesho Ram, Director of Food and Sup-~ 
plies and Joint Secretary tc Govern- 
ment, Punjab, on behalf of Respondent 
(No. 1), it is stated that paragraph 3 (ii) 
concerns the Collector. In reply to this 
allegation of the petitioner, that the 
notice under Section 4 (1) was not 
published in the locality, Shri: Amrik 
Singh Pooni, Collector, in his affidavit 
stated: 

"Denied for want of knowledge”, 
The responsibility for the publication of 
the substance of the notification, under 
Section 4, at convenient places in the 
locality, has been cast by law on the 
Collector. Consequently, this evasive 
denial “for want of knowledge” could 
be taken an implied admission. Notwith- 
standing this evasive denial I gave an 
opportunity to the respondent to pro- 
duce the necessary departmental re- 
cords to show that the public notice of - 
the notification in the locality had 
actually been given, as required by Sec- 
tion 4 (1): Today, the departmental re- 
cords have ‘been produced for my peru<« 
sal and my attention has been drawn 
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fo a report, dated October 11, 1969, the 
Patwari’s Roznamcha, in the last sen- 
tence of which it is mentioned that 
‘loud proclamation has been got done 
in the village through Rup Singh’. It 
is absolutely wrong to say that this 
proclamation was of the substance of 
the notification under Section 4. It is 
not proper to isolate the ‘last sentence 
of the report out of its context. - The 
report, read as a whole, shows that it 
relates only to the fact of delivery of 
possession to the acquiring department 
by the revenue authorities. Thus the 
_ allegation made in paragraph 3 (ii) of 
the wriit-petition, viz., that the subst- 
ance of the notification was not publish- 
ed in the locality is correct. 


4, The next question to be consi- 
dered is as to what is the effect of this 
non-publication? The dictum of the 
Supreme Court in Khub Chand’s case, 
AIR 1967 SC 1074 is a complete answer 
to this question. Their Lordships were 
considering the provisions of Section 4 (1) 
of the Rajasthan Land Acquisition Act 
(Act 24 of 1953) which are in pari 
materia with the provisions contained 
in Section 4 (1) of the (Indian) Land Ac- 
quisition Act, 1894. It was contended 
before the Supreme Court that the re- 
quirement to cause a public notice of 
the substance of the notification, to be 
given at convenient places, under Sec- 
tion 4 (1) was only directory, for a party 
would get under the later notification 
better particulars and thus he would 
not in any case be prejudiced. His 
Lordship the Chief Justice (Subba 
Rao, C. J.) repelled this contention with 
these observations: 


“The provisions of a statute con- 
ferring power on the Government to 
compulsorily acquire lands shall be 
strictly construed. Section 4 in clear 
terms says that the Collector shall cause 
public notice of the substance of such 
notification to be given at convenient 
places in the said locality, The provi- 
sion is mandatory in terms. Doubtless, 
under certain circumstances, the expres- 
sion “shall” is construed as “may”. The 
term “shall” in its ordinary significance 
is mandatory and the Court shall 
ordinarily give that interpretation to 
that term unless such an interpretation 
leads to some absurd or inconvenient 
consequence or be at variance with the 
intent of the legislature, to be collected 
from other parts of the Act. The con- 
struction of the said expression depends 
on the provisions of a particular Act, 
the setting in which the expression ap- 
pears, the object for which the direc- 
tion is given, the consequences that 
would flow from the infringement of 
the direction and such other considera- 
tions, The object underlying the said 
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direction in Section 4 is obvious. Under 
sub-section (2) of Section 4 of the Act, 
after such a notice was given, the officer 
authorised by the Government in that 
behalf could enter the land and inter- 
fere with the possession of the owner 
in the manner prescribed thereunder. 
The legislature thought, that it was ab- 
solutely necessary that before such offi- 
cer can enter the land of another, the 
owner thereof should have a clear notice 
of the intended entry.” 


5. In paragraph 7, the learned 
Chie? Justice further observed: 

“Indeed, the wording of Section 4 
(2) of the Act leads to the same con- 
clusion. It says thereupon it shall be 
lawful for any officer generally or 
specially authorised by the Government 
in this behalf, and for his servants and 
workmen to enter upon and survey and 
take levels of any land in such locality, 
The expressions ‘thereupon’ and ‘shall 
be lawful’ indicate that unless such a 
publie notice is given. the officer or his 
servants cannot enter the land. It is a 
necessary condition for the exercise of 
the power of entry. The non-compliance 
with the said condition makes the 
entry of the officer or his servants un- 
lawful. On the express terms of sub- 
section (2), the officer or his servants 
can enter the land to be acquired, 
only if that condition is complied with, 
If it is not complied with, he or his 
servants cannot exercise the power of 
entry under Section 4 (2), with the re- 
sult that if the expression “shall” is con- 
strued as-“may”, the object of the sub- 
section itself i be defeated. The 
statutory intention is, therefore, clear, 
namely, that the giving of public notice 
is mandatory. If so, the notification 
issued under Section 4 without comply- 
ing with the said mandatory direction 
would be void and the land acquisition 
proceedings taken pursuant thereto 
would be equally void.” 


6. The learned counsel for the 
State contended before me that com- 
pliance with the requirement of public 
notice under Section 4 (1) is mandatory 
only in those cases “where the provi- 
sions of Section 5-A have not been dis- 
pensed with by invoking Section 17 (4). 
Since, in the present case— continues 
the argument — the urgency provisions 
contained in Section 17 had been invok- 
ed and the normal procedure prescribed 
in Section 5-A had been superseded, 
non-compliance with the aforesaid re~ 
quirement of “public notice’ would be 
meaningless and cause no prejudice to 
the ‘persons interested in the land be- 
cause they had no right to prefer objec- 
tions under Section 5-A. It appears to 
me that this contention cannot be ac- 
cepted, Even in cases where the] 
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urgency provisions contained in Sec- 
tion 17 are invoked the statute gives 
no power to the Government or any 
other authority to dispense with any of 
the mandatory requirements of Sec- 
tion 4 (1). It is also wrong to say that 
if the provisions of Section 5-A are dis- 
pensed with by the Government in exer- 
cise of its powers under sub- section (4) 
of Section 17, the failure to give public 
notice of the substance of the notifica- 
tion under Section 4 would cause no 
prejudice. As pointed out by their 
Lordships in Khub Chand’s case AIR 
1967 SC 1074 ibid one of the objects 
underlying this requirement as to 
public notice is to clothe the officers 
and the servants of the department 
with a legal authority to.enter upon 
and survey the land. The second object 
is that the person concerned should 
know that his land is being acquired. 
Such a notice is essential so that the 
landowner concerned may, if he so 
chooses, prefer objections against the 
acquisition under Section 5-A. Even 
where the provisions of Section 5-A are 
dispensed with, the person interested is 
not debarred from approaching the Gov- 
ernment by a petition, though he can- 
not do so as of right. Further, even 
where the urgency provisions contained 
in Section 17 are invoked and action is 
taken under sub-section (1) of Section 
17, the person interested is entitled to 
15 days’ notice under Section 9 before 
being deprived of possession. Of course, 
immediate possession can be taken under 
sub-section (2), but even in those cases 
48 hours notice is necessary if the land 
includes any residential building. 


de For the foregoing reasons, I 
would hold that the impugned notifica- 
tions are bad in law and must be struck 
down. In the result, the writ-petition 
is allowed. In view of the law point 
involved, I would leave the parties to 
bear their own costs. 

Petition allowed. 
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Har Nand, Petitioner v. The Com- 
missioner, Ambala Division, Ambala 
Cantt and others, Respondents. 

Civil Writ No. 2077 of 1969, 
21-5-1971. . 

(A) Tenancy Laws — Punjab Village 
Common Lands (Regulation) Act (18 of 
1961), Section 7 — When a grant in 
favour of a Dholidar stands terminated by 
virtue of the provision of Rule 19 of 
Punjab Village Common Lands (Regula- 


10/10/E254/71/YPP/P 


D/- 


Har Nand v. Commr., Ambala Cantt. (Koshal J} 


A.I. R. 


tion) Rules 1964, the lessee or licencee 
of Dholidar thereafter becomes a per- 
son in unauthorised occupation of the 
Shamilat deh against whom the proceed- 
ing under the section can þe validly 
instituted. (Para 3) 


(B) Evidence Act (1872), Section 108 

— Presumption about death — Even 
though there is no presumption under 
the section that a person not heard of for 
the period of more than seven years 
died on a particular date, yet if he is 
not shown to have been so heard of 
prior to the commencement of the pro- 
ceedings in which the question of his 
being alive or dead is in issue he may be 
presumed to have died at the latest on 
the commencement of that proceedings. 
(Para 4) 

(C) Tenancy Laws — Punjab Village 
Common Lands (Regulation) Rules, 1964, 
Rule 19 — As a dholidar who left no 
heirs would be presumed to be no longer 
alive for not having been heard of for 
more than Seven years when the ap- 
plication under Section 7 of Punjab Vil- 
lage Common Lands (Regulation) Act 
(18 of 1961), was filed by the Panchayat, 
as he was not heard of for the period 
of more than seven years the dholi 
tenure would stand terminated with his 
death and hence his lessee cannot be 
said to be in lawful possession of that 
land thereafter. (Para 4) 
(D) Tenancy Laws — Punjab Village 
Common Lands (Regulation) Act (18 of 
1961), Section 2 (9) — Shamilat Deh — 
if a land is described as Shamilat deh 
in revenue records and does not fall 
within the abadi deh or in any of the 
nine exceptions to the section, it vested 
in the Panchayat when the Punjab Act 
(1 of 1954) came into force and the 
Panchayat would be entitled to the pos- 
session which it can recover under Sec- 
tion 7 of the Act. (Para 5) 
(£) Tenancy Laws — Punjab Village 
Common Lands (Regulation) Act (18 of 
1961), Section 7 — Even though the 
Panchayat is not a natural or juristic 
person, the section empowers it to make 
an application for evicting an unautho- 
rised person from Shamilat deh. AIR 
1971 Punj 393, Rel. on. (Para 6) 


Cases Referred: Chronological Paras 


(1971) AIR 1971 Punj 393 (V 58) = 
Civil Writ No. 2042 of 1967, D/- 
5-2-1971, Maas Lal v. Gram 
Panchaya 

(1968) LR * 1968) 1 Puni 301 = 70 
Pun LR 106, Lakhi Ram v. Gram 
Panchayat Gudah, District Karnal 5 

(1962) ILR (1962) 2 Puni 631, Nathu 
v. Puran , 5 

U. D. Gaur, for Petitioner; R. S 

Mittal. for Respondents. 

ORDER :— The facts giving rise to 

this petition under Arts. 226 and 227 


oa 
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of the Constitution of India are not 
in dispute and may be briefly stated. 
96 kanals 14 marlas of land described 
in the revenue records as shamilat deh 
and situated in village Madina Gindhran, 
Tehsil Gohana, District Rohtak, was 
held by one Hari Dass as a doblidar 
for a long time and was let out by him 
to the petitioner as a tenant. In the 
year 1947 Hari Dass above mentioned 
left the place and has not been heard 
of since then. 


On the ist of January, 1968, the 
Gram Panchayat of village Madina 
Gindhran (respondent No. 4, hereinafter 
to be referred to as the Panchayat) 
presented to the Assistant Collector Ist 
Grade, Gohana, an application under 
Section 7 of the Punjab Village Common 
Lands (Regulation) Act, 1961 (herein- 
after called the Second Act) praying 
for the ejectment of the petitioner from 
the land on the ground that he had 
“acquired its unauthorised possession 
for the last 5 years”. The petitioner 
having admitted before the Assistant 
Collector that Hari Dass had not been 
heard of since 1947, the application was 
accepted by the Assistant Collector who 
held that the dohli in question came to 
an end “immediately after the death of 
Hari Dass dohlidar” and the dohli inte- 
rest reverted to the original owner so 
that all rights in the disputed land there- 
upon vested in the Panchayat. An appeal 
taken by the petitioner to the Collector 
and a second appeal presented by him 
to the Commissioner also failed. 


2. The orders of the Assistant 
Collector, the Collector and the Commis- 
sioner (Annexures “D”, “E” and “F” 
respectively to the petition) have been 
assailed before me only on the follow- 
ing grounds, although some other 
grounds of attack were also listed in the 
petition : 5 

(a) No proceedings under Section 7 
of tbe Second Act could have been 
taken unless the petitioner was in wrong- 
ful or unauthorised possession of the 
land in dispute. 

(b) The possession of the petitioner 
was neither wrongful nor unauthorised 
inasmuch as the dohli tenure held by 
Hari Dass is still alive. 

(c) In any case the dohli_ tenure 
was alive on the 9th of January, 1954, 
when the Punjab Vilage Common Lands 
(Regulation) Act, 1953 (hereinafter -to be 
referred to as the First Act) came into 
force. Though the land was described 
as shamilat deh in the revenue records, 
even then it did not fulfil the definition 
of “shamilat deh” within the meaning 
of that expression as given in clause (g) 
of Section 2 of the Second Act which 
definition, because of the provisions of 
sub-section (1) of Section 3 of the Second 
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see had to be read into the First Act 
SO. i 

(d) The Panchayat was neither a 
natural nor a juristic person and could 
not therefore, file any proceedings under 
the Second Act so that the impugned 
orders were without jurisdiction. 


3. __ There is no, nor can be any dis- 
pute with the proposition covered by 
ground (a) but the provisions of Rule 19 
of the Punjab Village Common Lands 
(Regulation) Rules, 1964 which govern 
proceedings under the Second Act, in 
so far as they are relevant, may be 
quoted here: i 

“19. For purposes of Section 7 of 
the Act, a person shall be deemed to be 
in unauthorised occupation of any land 
in shamilat deh :— : 

(a) where he has, whether before 
or after the commencement of the Act, 
entered into possession thereof otherwise 
then under and in pursuance of any 
allotment, lease or grant by the Pancha- 
vat; or 

(b) where he being an allbottee, 
lessee or grantee, has, by reason of the 
determination or cancellation of his al- 
lotment, lease or grant in accordance 
with the terms in this behalf therein 
contained, ceased whether before or 
after the commencement of the Act, to 
be entitled to occupy or hold such land 
in shamilat deh; or - 

* * x ¥ x 
= $ * gy 


These provisions made it clear that if 
the entry of a person on land is under 
a grant which comes to an end, his oc- 
cupation of the land becomes unautho- 
rised as from the date of the termina- 
tion of the grant and it goes without 
saying that the occupation of the land 
by those whom he may in the mean- 
time have brought on the land either as 
lessees or licensees would «also assume 
a similar character. It follows that if 
the dohli tenure held by Hari Dass had 
come to a termination on the date when 
the application under Section 7 of the 
second Act was filed by the Panchayat, 
his occupation must be deemed to be 
unauthorised so that the proceedings 
held in pursuance of the application 
would not suffer from the infirmity of 
lack of jurisdiction. 


4, Ground (b) is without sub- 
stance and must be repelled. Although 
there is no presumption under the provi- 
sions of Section 108 of the Indian Evi- 
dence Act that a person not heard of 
for a period of more than 7 years died 
on a particular date, the proposition 
that if he is shown not to have been 
so heard of prior to the commencement 
of a proceeding in which the question 
of his being alive or dead is in issue 
he may be presumed to have died at 


16 P. & H. [Prs. 4-5] Har Nand v. Commr., Ambala Cantt (Koshal J.) 


the latest on the commencement of that 
proceeding, is not disputed before me. 
It being admitted on all hands that Hari 
Dass is missing since 1947, it must be 
presumed that he was no longer alive 
when the application under Section 7 
of the Second Act was filed by the 
Panchayat. It, is further not disputed 
before me that he left no heirs and 


that the dohli tenure terminated with’ 


his death. The petitioner’s possession 
aver the land in dispute, therefore, was 
“unauthorised” when the said applica- 
tion was filed. 


5. Ground (c) is based on the 
provisions of clause (g) of Section 2, 
sub-section (1) of Section 3 and sub- 
section (1) as well as clause (i) of sub- 
section (3) of Section 4 of the Second 
Act. These provisions may be repro- 
duced here with advantage: 

“2. (£) ‘Shamilat deh’ includes :— 

(1) lands described in the revenue 
records as shamilat deh excluding the 
abadi deh; 

(2) shamilat tikhas: 

(3) lands described in the revenue 
records as shamilat tarafs, pattis, pannas, 
and tholas and used according to revenue 
records for the benefit of the village 
community or a part thereof or for 
common purposes of the village; 


(4) lands used or reserved for the 
benefit of village community including 
streets, lanes, play-grounds, schools, 
drinking wells, or ponds within abadi 
deh or qora deh; and 

(5) lands in any village described 
as banjar qadim and used for common 
purposes of the village according to re- 
venue records: 

Provided that shamilat deh, at least 
to the extent of twenty-five per cen- 
tum of the total area of the village does 
not exist in-the village; 

but does not include land which :— 

(i) becomes or has become shamilat 
deh due to river action or except shami- 
lat deh entered as pasture, pond or play- 
ground, in the revenue records; | 

(ii) has been allotted, on quasi per- 
manent basis, to a displaced person, 

(iii) has been partitioned and brought 
under cultivation by individual land- 
holders before the 26th January, 1950: 

(iv) having been acquired before 
the 26th January 1950 by a person by 
purchase or in exchange for proprietary 
. land from a cosharer in the shamilat 
deh is so recorded in the jamabandi or 
is supported by a valid deed; 


(vy) is described in the revenue re- 
cord as shamilat taraf, patti, panna, and 
thola and is not used according to the 
revenue records for the benefit of the 
village community or a part thereof or 
for common purposes of the village: 
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(vi) lies outside the abadi deh.and 
is used as gitwar, bara, manure-pit or 
house or for cottage industry: 

(vii) is shamilat deh of villages 
included in the fourteen revenue estates 
called Bhoies, of Naraingarh Tehsil of 
Ambala District. 


(viii) was shamilat deh and was as- 
sessed to land revenue and has been in 
the individual cultivating possession of 
co-sharers, not being in excess of their 
respective shares in such shamilat deh 
on or before the 26th January, 1950: or 

(ix) is used as a place of worship 
or for purposes subservient thereto.” 


*3. (1) This Act shall apply and be- 
fore the commencement of this Act, the 
‘shamilat law’ shall be deemed always 
to have applied to all lands which are 
shamilat deh as defined in clause (g) of 
Section 2.” 


"4, (1) Notwithstanding anything to 
the contrary contained in any other 
law for the time being in force or in 
any agreement, instrument, custom or 
usage or any decree or order of any 
court or other authority, all rights, title 
and interests whatever in the land:— 


{a) which is included in the shami~ 
lat’ deh of any village and which has not 
vested in a Panchayat under the ‘shami- 
lat law’ shall, at the commencement of 
this Act, vest in a Panchayat constituted 
for such village and where no such 
Panchayat has been constituted for such 
village, vest in the Panchayat, on such 
date as a Panchayat having jurisdiction 
over that village is constituted, 


(b} which is situated within or out- 
side abadi deh of a village and which is 
under the house owned by a non-pro- 
prietor, shall, on the commencement of 
the ‘shamilat law’ be deemed to have 
been vested in such non-proprietor.” 


"4. (3) Nothing contained in clause 
(a) of sub-section (1) and in sub-section 
(2) shall affect or shall be deemed ever 
to have affected the:— 


(i) existing rights, title or 
of persons, who though not entered as 
occupancy tenants in the revenue re- 
cords, are accorded ‘a similar status by 
custom or otherwise, such as dohlidars 
bhoudedars, butimars, besikhuopohus, 
saunfidars, makararidars;” 


. According to the learned counsel for 
the petitioner, the definition in Section 
2 (g)- has to be read into the First Act 
by reason of the provisions 3f sub-sec- 
tion (1) of Section 3 thereof and the re- 
levant date for the ‘determination of the 
character of the land with reference to 
Section 2 (g) is the 9th of January, 1954, 
when the First Act came into force. 
The proposition so enunciated by him 
appears to me to be well-founded and 
finds full support in Nathu v. Puran, 


interest 
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ILR (1962) 2 Punj 631, a case decided 
by Mahajan, J., which was followed, 
with approval, by a Division Bench of 
this Court (Mahajan and Narula, JJ.) in 
Lakhi Ram v. The Gram Panchayat 
Gudha, District Karnal, ILR (1968) 1 
Punj 301. However, this proposition is 
of no avail to the petitioner inasmuch 
as the land in dispute fulfilled the re- 
quirements of “shamilat deh” as defined 
in Section 2 (g) of the Second Act not 
only when that came into force but 
also on the 9th of January, 1954, inas- 
much as it is undisputed that the said 
land has throughout been described as 
shamilat deh in the revenue records 
and that it does not fall within the 
abadi deh nor within any of the nine 
exceptions appearing in Section 2 (g) 
of the Second Act. 


It is no doubt true that the rights 
of a dohlidar are protected under Cl. (i) 
of sub-section (3) of Section 4 of the 
Second Act but that clause has nothing 
to do with the vesting in the Panchayat 
of land described as shamilat deh in the 
revenue records. Any land held under 
a dohli tenure but described as “shami- 
lat deh” as on the 9th of January, 1954, 
would vest in the Panchayat concerned 
provided it does not lie within the vil- 
lage abadi nor falls within any of the 
exceptions above mentioned so that the 
dohlidar would as from the 9th of 
January, 1954, hold the land under the 
Panchayat who would be the owner 
thereof and as soon as the dohli tenure 
comes to an end, the Panchayat would 
become entitled to the possession of the 
land which it may acquire, if necessary, 
by recourse to the provisions of Sec- 
tion 7 of the Act. In this view of the 
matter it must be held that even if it 
is assumed that Hari Dass dohlidar was 
alive on the 9th of January, 1954, that 
circumstance would be no hurdle in the 
way of the Panchayat becoming the 
owner of the land as from that date 
and of its ejecting any person holding 
unauthorised possession thereof as from 
the date when the tenure became ex- 
tinct. I must hold, therefore, that there 
is no substance in ground (c) either. 


6. Ground (d) is also meritless. 
Section 7 of the Second Act itself em- 
powers a Panchayat to make an appli- 
cation of the kind with which we are 
here concerned, and such being the case, 
it is immaterial that the Panchavat is 
not a natural or juristic person. In 
this connection I may also refer to Shri 
Jug Lal v. The Gram Panchayat, Civil 
- Writ No. 2042 of 1967, decided by me 
on 5-2-1971 = (reported in AIR 1971 
Punj 393), wherein detailed reasons 
have been given in support of this view. 

T For the reasons stated, the 
petition fails and is dismissed but in 
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view -of the points of law involved, I 
leave the parties to bear their own 
costs. 

Petition dismissed. 


AIR 1972 PUNJAB & HARYANA 17 
(V 59 C 5f 


BAL RAJ TULI, J. 


Birjinder Singh, Petitioner v. The 
Kurukshetra University and others, Res- 
pondents. 


Civil Writ No. 3282 of 1970. D/- 4-2- 
1971. 


(A) Kurukshetra University Ordin- 
ance XXVII, CI. 11 — Where an eleven- 
member Standing Committee is appoint- 
ed by Academic Council all should attend 
and give decision on reported misconduct 
as otherwise its decision would be with- 
out jurisdiction. (Para 3) 


(B) Kurukshetra University Ordin- 
ance XXVIII, Ci. 11 — In case of differ- 
ence of opinion among members cf 
Standing Committee, Vice-Chancellor 
should hear delinquent candidate and 
pass orders giving reasons. (1967) 69 Pun 
LE 392, Followed. (Para 4) 
Cases Referred: Chronological Paras 
(1967) 69 Pun LR 392 = 

(1968) 1 Punj 40, Kewal Nain 
Singh v. Punjab University 4 

K. P. Bhandari and I. B. Bhandari, 
for Petitioner; J. L. Gupta, for Respond- 
ents. 


ORDER: The petitioner was a B. A. 
Part II student of Government College, 
Kurukshetra. which is affiliated to che 
Kurukshetra University. He appeared 
in the examination held in May, 
1970, and it was reported against him 
that he was found copying from a hand- 
written note which he swallowed when 
challenged. On the basis of that allega- 
tion, an enquiry was held against him. 
The Standing Committee which held the 
enquiry found him guilty and disquali- 
fied him for two years. The Committee 
which heard the case consisted of seven 
members out of which six found the peti- 
tioner guilty and one member gave the 
opinion that the petitioner was entitled 
to the benefit of doubt and should not 
be punished. The matter was placed 
before the Vice-Chancellor. His deci- 
sion was as under:— 

“The majority view is accepted. I 
do not agree with the contentions of Dr. 
Budha Prakash.” 

The petitioner then filed the present 
petition challenging the order of his dis- 
aur 

2. Written statements have been 
filed by the Vice-Chancellor and the Re- 
a ee ee 
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gistrar of the Kurukshetra University 
justifying the order of punishment. 


3. The rule of the Kurukshetra 
University with regard to the appoint- 
ment of a Standing Committee is con- 
tained in Cl. 11 of Ordinance XXVIII, 
which reads as under:— 


“The ‘Shiksha Samiti’ (Academic 
Council) shall appoint annually a Stand- 
ing Committee to deal with cases cf 
alleged misconduct and use of- unfair 
means in connection with examinations. 
When the Committee is unanimous, its 
decision shall be final except as given 


in the proviso below. If the Committee’ 


is not unanimous, the matter shall be 
referred to the Vice-Chancellor who shall 
either decide the matter himself or refer 
it to the ‘Shiksha Samiti’ (Academic 
Council) for decision. 


Provided that in cases of alleged use 
of unfair means, in connection with 2X- 
aminations, if. in the opinion of the Vice- 
Chancellor, facts have been brought to 
light within 30 days of the receipt of the 
decision by the committee which, had 
they been before the Committee, might 
have induced them to come to a decision, 
other than the one arrived at, then the 
Vice-Chancellor may order that such 
facts be reduced to writing and placed 
before the Committee. 


The Committee shall then reconsider 
the case. A unanimous decision of the 
Committee shall be final. But in the 
even of a difference of opinion, the case 
shall be referred to the Vice-Chancellor 
who may either finally decide the case 
himself or refer it to the ‘Shiksha 
Samiti’ (Academic Council) for final deci- 
sion as he thinks fit.” 

The petitioner stated in the petition that 
the Standing Committee appointed by 
the Academic Council to deal with the 
cases of misconduct and use of unfair 
means consisted of twelve members out 
of whom five were present when the 
petitioner’s case was heard. In the re- 
turn. however, it is stated that the 
Standing Committee consisted of eleven 
members out of whom seven were pre- 
sent. Out. of seven members present, six 
found the petitioner guilty while one 
gave his dissent. There is no rule pro- 
viding for the quorum of the members 
of the Standing: Committee. In view of 
the fact that the Academic Council ap- 
pointed a Standing Committee of eleven 
members, it clearly follows that all the 
eleven members were expected to attend 
and give their decision. The seven mem- 
bers out of the eleven members of the 
Standing Committee did not constitute 
the Standing Committee as appointed by 
the Academic Council to deal with the 
case of the petitioner. On this ground, 
the report of the Standing Committee is 


Dyal Kaur v. 


A. I. R. 
‘and could not bef 


Ujagar Singh 


without jurisdiction 
acted upon. 


4, The ‘second infirmity in the 
order of punishment is that the Vice- 
Chancellor, while passing his order, has 
not stated any reasons nor did he give 
any opportunity to the petitioner of ap- 
pearing before him to urge that the view 
taken by Dr. Budha Prakash, who was 
in minority, was correct. Shamsher 
Bahadur, J., held in Kewal Nain Singh 
v. Punjab University, (1967) 69 Pun LR 
392, that in the case of a difference of 
opinion the Vice-Chancellor has to view 
the matter independently in a quasi- 
judicial manner in order to give a deci- 
sion. Agreeing with the majority view 
is not a decision’ unless reasons are re- 
corded in support thereof and showing 
why the minority view is not accepted. 
The learned Judge held that the Vice- 
Chancellor is bound to give an oppor- 
tunity of hearing to the petitioner when 
he hears the case on a difference af 
opinion amongst members of the Stand- 
ing Committee. Respectfully agreeing 
with the view -taken by Shamsher 
Bahadur, J.. I hold that the orders passed 
by the Standing Committee and the Vice- 
Chancellor in the instant case were with- 
out jurisdiction because the Vice-Chan- 
cellor did not observe the principles of 
natural justice, referred to above. 


5. For the reasons given above, 
I accept this writ petition and quash the 
report of the Committee and the order 
of the Vice-Chancellor leaving it open 
to the respondents to hold the proceed- 
ings afresh. The petitioner will be en- 
titled to his costs. Counsel’s fee 
Rs. 100/-. 


Petition allowed. 
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P. C. PANDIT. J. 


Dyal Kaur, Plaintiff, Petitioner v. 
Ujagar Singh and another, Defendants 
Respondents. 

Civil Revn. No. 535 of 1970, D/-6-1- 
1971, from order of Madan Lal Gupta 
Sub. J. 1st Class, Kharar, D/- 25-3-1970. 

Civil P. C. (1908), O. 33, Rr. 9 and 7 
— Dispaupering — Maintenance of a 
person cannot be taken into considera- 
tion for determining whether he or she 
is a pauper within the meaning of R. 7 
-~ Hence the plaintif cannot be dis- 
paupered on the ground that he has re- 
ceived -arrears of maintenance. 

(Para 4) 


Y. P. Gandhi, for Petitioner; Balwant 
Singh, for Respondents. 
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ORDER:— This is a plaintiffs revi- 
sion petition filed under S. 115, Code of 
Civil Procedure, against the order of the 
Court below refusing to allow the peti- 
tioner to sue as a pauper. 


2. Dayal Kaur instituted a suit 
against her husband Ujagar Singh for 
the recovery of Rs. 3,000/- on the ground 
that she needed this amount for the 
marriage of her daughter Pal Kaur. 
Along with the plaint, she filed an ap- 
plication that as she was not possessed 
of sufficient means to pay the requisite 
court-fee, she might be permitted to file 
the suit in forma pauperis. It appears 
that previously this application was 
allowed. but subsequently the record 
containing the evidence and the order to 
that effect was‘ lost and could not be 
traced. This would be clear from the 
fact that on 138th August, 1969, Ujagar 
Singh moved an application under O. 33, 
R. 9, Code of Civil Procedure, for dis- 
paupering the plaintiff. The impugned 
order dated 25th March, 1970, had been 
passed on that application. It was 
stated therein that the plaintiff had filed 
a suit against him in forma pauperis and 
she had been declared a pauper. She 
had recovered about Rs. 600/- on account 
of maintenance from him and now she 
was in a position to pay the court-—fee. 
It was, therefore, prayed that she be 
ee and asked to pay the court- 
ee. 


aoa The petitioner had produced 
two witnesses Ranjit Singh and Surjan 
Singh. A. Ws. 1 and 2, to show that she 
was a poor lady possessing nothing and 
was unable to pay the court-fee. She 
herself also appeared as A. W. 3 and 
deposed that neither she nor her dau- 
ghter aged 21 years, had any source of 
income. Both of them were living with 
the petitioner’s brother. She admitted 
to have received Rs. 700/- as mainten- 
ance allowance from Ujagar Singh dur- 
ing two years. She used to take money 
on credit and when the maintenance 
allowance was paid by her husband, the 
debt was paid off. She had no orna- 
ments, household goods or any cash 


amount. She admitted in cross-examina- `’ 


tion that she received Rs. 210/- on that 
day as maintenance allowance and fur- 
ther that Rs. 530/- were deposited in 
Court by her husband for her. It is 
somewhat curious that the husband did 
not appear in the witness-box and it was 
the petitioner’s father-in-law Sarwan 
Singh, who did so as R. W. 1. He ad- 
mitted in cross-examination that the 
maintenance of Dayal Kaur was fixed 
at Rs. 40/- and that of her daughter at 
Rs. 30/- per month. Both of them, ac- 
cording to him, had no property any- 
where 
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4, The trial Judge accepted the 
husband’s application and dispaupered 
the petitioner, though in the impugned 
order he had mentioned that the peti- 
tioner was not allowed to sue as a 
pauper under Order 33, Rule 7, Code of 
Civil Procedure, primarily on the 


ground that the petitioner had been paid | 


Rs. 700/- in cash and: Rs. 530/- stood 
deposited in Court for her and, there- 
fore, she was possessed of sufficient 
means to pay the court-fee on the suit. 
As already mentioned above, all this was 
the maintenance amount given by Ujagar 
Singh for his wife and her daughter. 
Both of them used to maintain them- 
selves on credit and when the mainten- 
ance allowance was later on paid by 
Ujagar Singh, they used to clear their 
debts in that way. Learned counsel for 
the respondent could not show that this 
maintenance allowance, which was ori- 
marily for the day-to-day expenses of 
the petitioner and her daughter, should 
be utilised for paying the court-fee for 
this suit. The maintenance of a person, 
in these circumstances, cannot, in. my 
view, be taken into consideration for 
finding out whether he or she is pos- 
sessed of sufficient means to enable him 
or her to pay the fee prescribed by law 
for the plaint in a pauper suit and for 
determining whether he or she is a 
pauper within the meaning of O. 33, 
R. 7, Code of Civil Procedure. Simply 
because it was proved on the record that 
the petitioner got the arrears of main- 
tenance, she could not be dispaupered. 
The impugned order of the Court below, 
therefore, deserves to be set aside. 

Se The result is that this petition 
succeeds and the order under revision is 
quashed. There will, however, be no 
order as to costs. Parties have been 
directed to appear before the Court below 
on 2oth January, 1971, for further pro- 
ceedings in the case. 

Petition allowed. 
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D. K. MAHAJAN, J. 

Gurcharan Singh and others, Appel- 
lants v. Sukhvinder Singh and others, 
Respondents. 

Second Appeal No. 503 of 1969, D/- 
4-12-1970, from decree of Dev Raj Saini, 
Addi. Dist. J., Jullundur, D/- 21-3-1969. 

Civil P. C. (1908), 0Q..32, R. 7 — 
Compromise of suit by guardian — If re- 
corded with leave of court on a finding 
that it is for minor’s benefit the Rule is 
complied with — Thereafter minor’s suit 
attacking it cannot lie unless fraud is 
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proved to have been practised on the 
court. AIR 1929 Bom 350 & AIR 1961 
Punj 500 & AIR 1956 Nag 215, Dis- 
tinguished; AIR 1951 SC 280, Referred. 
(Faras 4 and 5) 
Cases Referred: Chronological Paras 
(1961) AIR 1961 Punj 500 (V 48)= 
63 Pun LR 642, Ishar Singh v. 
Pritam Singh Jiwan Singh 5 
(1956) AIR 1956 Nag 215 (V 43)= 
1956 Nag LJ 209, Ramprasad 
Ramdin v. Dagdulal Nandlal 5 
(1951) AIR 1951 SC 280 (V 38)= 
1951 SCR 548, Bishundeo v. 
Seogeni Rai 4 
(1929) AIR 1929 Bom 350 (V 16)= 
31 Bom LR 621, Chandulal 
Kanhayalal v. Nagindas Bapu- 
bhai 5 
J. N. Kaushal, Sr. Advocate with 
M. M.’ Punchhi, for Appellants; L. M. 
Suri with H. L. Mittal, for Respondents. 


JUDGMENT: This second appeal is 
directed against the decision of the 
learned Additional District Judge, 


Jullundur, reversing on appeal the deci- 
sion of the trial Court dismissing the 
plaintiffs suit. 


2. Joginder Singh sold 69 Kanals 
8 Marlas of land to Jagdish Singh and 
others for Rs. 5000/-. Sukhvinder Singh 
minor son of the vendor filed a suit, for 
pre-emption through his guardian Narin- 
der Singh, his uncle. During the pen- 
dency -of the suit on 16th January, 1965, 
the guardian made an application that 
they had_ settled the dispute and the 
minor will receive.a sum of Rs. 2000/- 
and give up his claim in the suit. The 
principal ground stated in the applica- 
tion for compromise was that the minor 
was not in a position to fork out the 
pre-emption money. The trial Court 
upon: the application of the guardian 
went into the matter under O. 32, R. 7, 
Code of Civil Procedure, and came to 
the conclusion that the compromise was 
for the benefit of the minor and accord- 
ingly granted the sanction. The com- 
promise was then given effect to. A sum 


of Rs. 2000/- was paid by the vendees’ 


for payment to the minor. 


3. The present suit has been filed 
by the minor through his mother as 
guardian nearly two months after the 
compromise, that is, on 5th March, 1965, 
for a declaration that the compromise 
decree was not for his benefit and was 
illegal, The trial Court came to the con- 
clusion that the compromise decree was 
binding on the minor because the com- 
promise had been entered into with the 
leave of the Court and was for his bene- 
fit. The appeal against this decision was 
allowed by the learned Additional Dis- 
trict Judge who took the view that it 
was wrongly stated in the application 
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that the minor was not possessed of 
sufficient means to pay the pre-emption 
money and that Narinder Singh had been 
paid Rs. 2000/- to deposit in Court and 
he has not deposited that amount. In 
fact, out of this Rs.. 2000/⁄-, he gave 
Rs. 1000/- to the mother without any 
receipt. He also withdrew the one-fifth 
amount deposited in Court and also did 
not give that amount to her. On these 
facts, the lower appellate Court revers~ 
ed the decision of the trial Court and 
granted the declaration prayed. He also 
directed the original Court which had 
dismissed the pre-emption suit to pro- 
ceed with it. The vendees are dissatis~ 
fied with this decision and have come 
up in second appeal te this Court. 

4. The contention of Mr. Jagan 
Nath Kaushal, learned counsel for the 
appellants, is that a compromise record~ 
ed by the Court after giving leave under 
Order 32, Rule 7 cannot bə called in 
question. ‘The learned counsel relies on 
the decision of the Supreme Court in 
Bishundeo v. Seogeni Rai, AIR 1951 SC 
280. It is also significant that Narinder 
Singh the former guardian-ad-litem was 
impleaded as a party to the suit but no 
relief was claimed against him. It is 
very well for Narinder Singh in this suit- 
to support the minor. But the fact of 
the matter is that Narinder Singh made 
an application to the Court that the 
matter between the minor and the vendee 
had been settled and the Court should 
grant him necessary permission to give 
effect to that settlement. The Court, 
after considering the application, gave 
leave to Narinder Singh to compromise 
the suit on behalf of the minor. The 
Court also gave a finding that the com- 
promise was for the benefit of the minor. 
In fact, the vendees paid a sum of Rupees 
2000/- in Court in pursuance of that 
compromise. It appears to me that in 
this situation the lower appellate Court 
was wholly in error in disturbing the 
decision of the trial Court dismissing the 
Plaintiffs suit. No valid reasons have 
been given by the learned Additional 
District Judge and he has completely 
ignored the decision of the Supreme 


- Court already referred to. 


5. Mr. Suri, learned counsel for 
the guardian of the minor, drew my 
attention to Chandulal Kanhayalal v. 
Nagindas Bapubhai, AIR 1929 Bom 350, 
Ishar Singh v. Pritam Singh Jiwan 
Singh, AIR 1961 Punj 500 and Ramprasad 
Ramdin v. Dagdulal Nandlal, AIR 1956 
Nag 215, for his contention that even if 
leave is granted by the Court, the com- 
promise can be challenged by a suit and 
it can be set aside if it is discovered 
that the minor derived no benefit there- 
from. I am unable to agree with this 
contention. Unless it is proved that a 
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fraud was practised on the Court, the 
compromise cannot be set aside because 
the requirements of law as to when a 
compromise can be entered into by a 
minor have been satisfied. In any case, 
in the Bombay decision, the question 
arose on the application under Order 29; 
Rule 3, and all that the Bombay High 
Court has done is to record the various 
precautions that a Court should take be- 
fore granting leave under O. 23, R. 3, 
and that case did not deal with a com- 
promise duly recorded under Order 32, 
Rule 7. In the Punjab case, there was 
no order of the Court under Order 32, 
Rule 7 and, therefore, that decision is 
of no assistance so far as the present 
case is concerned. In the Nagpur case, 
the compromise was declared void on 
the short ground that in the compromise 
the guardian had secured a benefit for 
himself. This has not happened in the 
present case. The compromise did not 
give any benefit to the guardian and, 
therefore, this decision has no applica- 
tion to this case. 

6. I have already mentioned that 
though the previous guardian Narinder 
Singh was made a party to the suit, no 
relief was claimed against him. If as 
is now alleged that he had spirited away 
with the minor’s funds a definite relief 
would have been claimed against him. 
It is very well for Narinder Singh to 
come in the witness-box and support the 
minor that he spirited away with the 
rminor’s fund, but it is equally surprising 
that the mother, according to whom the 
money was paid to Narinder Singh and 
was spirited away by him, has not 
sought any relief against Narinder Singh. 
Narinder Singh is closely related to the 
minor. It appears to me that that all 
this trouble in pursuing this litigation 
has been taken merely to fleece the 
vendees. 


7. For the reasons -recorded 
above, I allow this appeal, set aside the 
judgment and decree of the lower ap- 
pellate Court and restore that of the 
trial Court. However, there will be no 
order as to costs against the minor and 
her mother, but Narinder Singh will 
pay the costs of the vendees in all the 


Courts. 
Appeal allowed. 


AIR 1972 PUNJAB & HARYANA 21 
(V 59 C 8) 
P. CŒ PANDIT, J. 

Amarjit Singh, Petitioner v, 
Saroj Malik, Respondent. 

Civil Revn. No. 1239 of 1970, DJ- 
7-4-1971, from order of Joginder Singh 
Mander, Dist. J., Chandigarh, D/- 4-11- 
1970. 
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(A) Arbitration Act (1940), Section 
34 — Where defendant knows what the 
case against him is and with that know- 
ledge asks for adjournment: to file writ- 
ten statement in suit, it is a step in 
proceeding in suit contemplated in S. 34. 
(Para 9) 
(B) Civil P. C, (1908), Order 5, Rules 
2 and 20 — Substituted service of sum- 
mons by citation in newspaper — Even 
concise statement of plaint would serve 
purpose of Order 5, Rule 2. (Para 9) 
Cases Referred: Chronological Paras 
(1958) AIR 1958 Punj 19 (V 45) = 
ILR (1957) Puni 1760, Daulatram 
Rala Ram v. State of Punjab 7 
(1957) AIR 1957 Punj 223 (V 44) = 
9 Pun LR 567, Punjab State v. 
Moji Ram 6 
(1954) AIR 1954 Nag 332 (V 41) = 
1954 Nag LJ 616, Abdul Quddoos 
Dost Mohammad Momin v. Ab- 
dul Gani Abdul Rahman 7 
(1950) ATR 1950 Bom 127 (V 37) = 
51 Bom LR 1020, Nuruddin Ab- 
dulhusain v. Abu "Ahmed 6 
(1941) ATR 1941 Lah 64 (V 28) = 
193 Ind Cas 167, M/s. Prem Nath 
Pran Nath v. Amba Parshad 6 
(1924) AIR 1924 Cal 789 (V 11) = 
28 Cal WN 771, Karnani Indus- 
trial Bank Ltd. v, Satya Niran- 


jan Shaw 7 
. Mohinder Jit Singh Sethi, for Peti- 
tioner- R. Aggarwal with K. R. 


Mahajan, for Respondent. 


ORDER :— Shrimati Saroj Malik fil- 
ed a suit against Amarjit Singh for his 
ejectment from Booth No. 55, Sector 
19-C, Chandigarh. Amarjit Singh mov- 
ed a petition under Section 34 of the 
Arbitration Act, 1940, praying that the 
proceedings in the suit be stayed, be- 
cause there was an agreement between 
him and Shrimati Shakuntala Rani, the 
previous owner of this property, that 
such a matter would be referred to 
arbitration. Saroj Malik had purchased 
the property from Shakuntala Rani and, 
peas she was bound by that agree- 
men 


2. This petition was contested oy 
Saroj Malik saying that the defendant ` 
had taken steps in the proceedings in 
the suit before he filed the petition 
under Section 34 of the Arbitration Act, 
and, therefore, the suit could not be 
stayed. 

3. A preliminary issue was fram- 
ed to the effect-—- “Whether the defen- 
dant- applicant had taken steps in the 
proceedings in the suit before a 
this petition, if so its effect?” 


Å. Both the Senior Subordinate 
Judge and the learned District Judge, 
Chandigarh, have found this issue in 
favour of Saroj Malik and dismissed the 
defendant’s petition under Section 34 
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of the Arbitration Act. The defendant 
has come here in revision. 


5. The facts are not in dispute, 
Summons in the suit were issued to 
the defendant first for 17th March, 1970. 
But since no service was effected for 
that date on him, the plaintiff moved 
an application under Order 5, Rule 20, 
Civil Procedure Code, that the defen- 
dant be served by substituted service. 
Substituted service for 16th April, 1970, 
was then effected on the defendant by 
citation in a local newspaper, Mail Milap 
by name. The citation appeared in 
the paper dated 13th April, 1970. It is 
the case of the petitioner that 14th and 
15th April, 1970, were holidays and the 
Court was closed on these two days. The 
petitioner appeared with his counsel 
before the trial Judge on 16th April, 
1970, the date fixed in the case, and 
requested for an adjournment for filing 
a written statement. The case was ad- 
journed for this purpose to 21st April, 
1970. On that date, instead of filing 
the written statement, the petitioner 
moved the petition under Section 34 of 
the Arbitration Act. As already men- 
tioned above, this petition was dismis- 
sed by both the Senior Subordinate 
Judge and the learned District Judge 
and the only question for decision in 
this case is whether in the circumstances 
of this case the request for an adjourn- 
ment by the counsel for the petitioner 
on 16th April, 1970, for filing a written 
statement was “a step in the proceed- 
ings in the suit” within the meaning 
of this expression in Section 34 of the 
Arbitration Act. 


6. Learned counsel urged that the 
petitioner was not supplied with a copy 
of the plaint and, therefore, his coun- 
sel asked for an adjournment. It was 
not a conscious act on his part for 
getting an adjournment for filing a 
written statement, but if was a sort of 
routine request so that he might know 
the nature’of the suit against him and 
then take appropriate proceedings on 
the next date fixed in the case. In 
support of his submission, counsel re- 
ferred to a number of authorities; for 
example, M/s. Prem Nath Pran Nath v. 
Amba Parshad, AIR 1941 Lah 64; Pun- 
jab State v. Moji Ram, AIR 1957 Punj 
223 and Nuruddin Abdulhusein v. Abu 
Ahmed Abdul Jalli, ATR 1950 Bom 127. 


T. Counsel for the respondent., on 
the other hand, also referred to Daulat 
Ram Rala Ram v. State of Punjab, AIR 
1958 Punj 19, Abdul Quddoos Dost 
Mohammad Momin v. Abdul Gani Ab- 
dul Rahman, AIR 1954 Nag 332 and 
The Karnani Industrial Bank Ltd. v. 
Satya Niranjan Shaw, AIR 1924 Cal 
789, for the view that a prayer for ad- 
journment to put in a written statement 
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2 "a step in the proceedings in the 
suit.” 

8. It is not necessary to discuss 
the rulings relied upon by the counsel 
for the parties, because they are all 
distinguishable on facts and have no 
application to the instant case. 


9. In the present case, it is com- 
mon ground that a registered notice 
had been issued to the petitioner by the 
plaintiff-respondent before instituting 
this suit. In Chandigarh, since the East 
Punjab Urban Rent Restriction Act is- 
not applicable, no ground of ejectment 
had to be mentioned. All that was 
needed was that the tenancy had to be 
terminated by giving a proper notice 
under Section 106 of the Transfer of 
Property Act and the registered notice 
was one under the said section. The 
citation that appeared in the local 
paper, Mail Milap, showed that a suit 
for ejectment from Booth No. 55 and 
also for the recovery of Rs. 95/- by 
way of rent was brought against the 
petitioner by Saroj Malik. From these 
facts, one can reasonably come to the 
conclusion that the petitioner knew the 
nature of the suit that had been filed 
by the respondent. 


This apart, when he appeared in 
Court, along with his counsel on 16th 
April, 1970, he did not ask for a copy 
of the plaint from the plaintiff, presum- 
ably because he knew what the suit 
was about. As I have already said in 
Chandigarh, the tenant has not to 
bother about the grounds for eject- 
ment, since the Rent Restriction Act is 
not applicable to this place, Taking all 
these facts into consideration, therefore, 
his counsel asked for an adjournment 
of the case for filing the written state- 
ment. Then obviously it could not be 
said that he merely wanted to know 
what the case was against his client so 
that he might take appropriate proceed- 
ings on the next date of hearing for 
which he claimed an adjournment. 


Order 5, Rule 2, Civil Procedure 
Code, says that every summons shall be 
accompanied by a copy of the plaint 
ar if so permitted, by a concise state- 
ment. This provision contemplates a 
situation where a copy of the plaint 
need not necessarily ‘be given to the 
defendant. It would be enough if a con- 


-cise statement of the facts was supplied 


to him. When the petitioner, in the 
instant case, was being served by sub- 
stituted service by means of a citation 
in the newspaper, then it could legiti- 
mately be assumed that the entire 
plaint would not be published in the 
paper and if a concise statement there- 
of was given therein, that would be 
enough for the purposes of Crder 5, 
Rule 2, Civil Procedure Code. It is per- 
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haps for a situation of this kind that 
it could be said that a concise statement 
of the plaint would be sufficient. It is not 
possible to give an exact definition of 
what is meant by “a step in the proceed- 
ings in the suit” in S. 34 of the Arbitra- 
tion Act. It will depend on the circum- 
stances of each case. What has to be 
kept in mind is that if the defendant 
knows what the case against him is 
and with that knowledge, he asks for 
an adjournment to file a written state- 
ment in the suit, then it can reasonably 
be inferred that it would be “a step in 
the proceedings in the suit”. It was, 
as a matter of fact, admitted by the 
learned counsel that if- the original 
summons that had been served on the 
petitioner, had been accompanied by a 
copy of the plaint and after that he 
had asked for an adjournment in the 
ease for filing a written statement, that 
would have been “a step in the pro- 
ceedings in the suit”. The main argu- 
ment raised was that the petitioner 
was ignorant of the nature of the ease 
against him, since no copy of the plaint 
had been given to him. But, as I have 
already said, in the circumstances of 
this case, it cannot be said that the 
petitioner was not aware as to what 
the suit was that Had been filed against 
him. That being so, I would hold that 
in this case the asking for an adjourn- 
ment by the petitioner’s counsel for fil- 


ing a written statement was “a step in 
the proceedings in the suit”. The Courts 


below, in my opinion, have given a cor- 
rect judgment, which is in accordance 
with law. 


16. The result is that this peti- 
tion fails and is dismissed, but taking 
into consideration the facts of this case, 
I leave the parties to bear their own 
costs. 

Petition dismissed. 


AIR 1972 PUNJAB & HARYANA 23 
(V 59 C 9) 


P. C. PANDIT, J. 


Gillu Teekan, Petitioner v. Damodar 
Dass Shib Lal and another, Respon- 
dents. 


Civil Revn. No. 84 of 1971, D/- 5-4- 
1971, from order of H. R. Goyal, Sub. 
J., Jhajjar, D/- 7-1-1971. 


Limitation Act (1963), Article 47 — 
Transfer of land with possession —~ Suit 
for refund of part consideration on 
ground that defendant has title only to 
half portion of land sold — Limitation 
begins from date of dispossession and 
not from date of sale deed. AIR 1959 


HO/1O/D618/71/AKI/K 


Gillu Teekan v. Damoder Dass (Prs, 9-10)-[Prs. 1 4] 


P. & H. 23 


Mys 46 and AIR 1959 Andh Pra 445, Rel. 
on. (Paras 6, 7) 
Cases Referred: Chronological Paras 
(1959) ATR 1959 Andh Pra 445 
(V 46) = 1958-2 Andh WR 274, 
Illavajjula Ramalingam v. Kor- 
raprolu Veerabhadrayya 56 
(1959) AIR 1959 Mys 46 (V 46) = 
ILR. (1958) Mys 237, Basappa v. 
Kodliah 


S. C. Kapoor, for Petitioner; B. = 
Gupta, for “Respondent No. 1. 


ORDER :— This is a plaintiffs revi- 
sion petition against the order of the 
learned Subordinate Judge, Jhajjar, 
dismissing the application for the amend- 
ment of the plaint. 


Ze On 25th May, 1961, Damodar 
Dass sold, by a registered deed, agri- 
cultural land measuring 2 Bighas 16 
Biswas, in favour of Gillu and his bro- 
ther Bedi, for Rs. 3,000/-- A mutation 
on the basis of this sale was effected 
in favour of the vendees by the Re- 
venue Authorities on 17th August, 1964. 
It appears that later on it transpired 
that the vendor owned only half share 
in the land sold and, consequently, the 
Revenue Authorities reviewed their 
earlier order of mutation and reduced 
the area to 1 Bigha and 8 Biswas and 
the same was mutated in favour of the 
vendees on 10th May, 1966. That led 
to the filing of a suit in April 1968, 
by Gillu and his brother against 
Damodar ° Dass for a declaration that 
they were the owners of 2 Bighas and 
16 Biswas, which had been sold in 
their favour by the defendant. 


3. The suit was contested by the 
defendant on a number of-pleas. He, 
however, admitted the execution of the 
sale-deed, but pleaded that the suit 
was barred by limitation. It is need- 
less to refer to the other objections 
taken by the defendant, because they 
are not necessary for the determina- 
tion of the present controversy be- 
tween the parties. 


4. Evidence was led by both 
the parties and only the statement of 
the plaintiff remained to be recorded, 
when on 4th November, 1970, an ap- 
pee was made by them under 
Order 6, Rule 17, and Section 151, Code 
of Civil Procedure, for the amendment 
of the plaint. They wanted to add the 
following paragraph in it:— 


“That in case the defendant is con- 
sidered to be owner only of one-half of 
the land sold then the plaintiffs as bona 
fide purchasers for consideration are 
entitled to claim Rs. 3,000/~ in all as 
price for the one-half share plus dama- 
ges, from the defendant”. 


bad 
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5. This application was opposed 
by the defendant and the 
rejected by the trial Judge primarily 
on the ground that if the plaintiffs now 
brought a suit for refund of a part of 
the sale consideration, the same would 
be barred by limitation. Against this 
order of the trial Court, the present 
petition has been filed by only Gillu, 
plaintiff. 


6. After hearing the counsel for 
the parties, I am of the view that this 
petition must be accepted. It is not 
disputed that the plaintiffs are in pos- 
session of the entire land till today. It 
is also agreed that the defendant owns 
only half share in the land, which he 
sold by means of the sale-deed dated 
25th May, 1961. If the consideration 
fails, a suit for the refund of that con- 
sideration will be governed by Article 
47 of the Limitation Act, 1963, and the 
limitation for such a suit is three years 
from the date of the failure of conside- 
ration. It has been held by K. 5S. 
Hegde, J. in Basappa v. Kodliah, AIR 
1959 Mys 46, that the cause of action 
in a suit of this kind arises on the date 
of dispossession and not from the date 
of the sale-deed. Similar view was 
taken by the Andhra Pradesh High 
Court in MWlavajjula Ramalingam v. 
Korraprolu Veerabhadrayya, AIR 1959 
Andh Pra 445, where it was observed 
that in a suit for damages for breach 
of the covenant for title and. for quiet 
enjoyment the covenant for title as well 
as for quite enjoyment could be said to 
be broken at the same time, that is, when 
there was either actual or constructive 
dispossession. 


T. No authority taking a contrary 
view was brought to my notice by the 
learned counsel for the respondents. 
That being so, it is held that a suit for 
the refund of consideration in the pre- 
sent case would not be barred by limita- 
tion. The plaintiffs do not wish tọ 
plead any new facts. They will have 
te pay court-fee on the amount of the 
money that they claim by way of this 


alternative relief. In order to avoid 
multiplicity of proceedings, the amend- 


ment in the instant case should have 
been permitted. 


8. ` I would, therefore, set aside 
the impugned order and allow the 
amendment application. There will, 


however, be no order as to costs, 


Revision allowed. 


Ganga Singh v. Narinjan Singh A.I. R. 
AIR 1972 PUNJ op & HARYANA 24 
same was (V 59 C 10) 
D. K. PE AND GOPAL 
SINGH, JJ. 


Ganga Singh Wasawa Singh, Plain- 
tiff-Appellant v. Narinjan Singh Ganga 
Singh, Defendant-Respondent. 

Letters Patent Appeal No. 80 of 1969, 
D/- 19-5-1971, from decree of P. C. 
Jain, J., D/- 1-11-1968. . 

Punjab Pre-emption Act (1 of 1913), 
Section 4 — Pre-emptor cannot sue for 
part of property even on payment of 
entire consideration as right of pre- 
emption is right of substitution. AIR 
1945 Lah 184; ATR 1933 Lah 774 (2), 
Foll; AIR 19845 Oudh 167, Diss. from. 

(Para 1) 

Cases Referred: Chronological Paras 
(1945) AIR 1945 Lah 184 (V 32) = 
47 Pun LR 224 (FB), Ghulam 

Qadir v. Ditta * F 
(1945) AIR 1945 Oudh 167 (V 32) = 
1944 Oudh WN 405, Paltan Singh 

v. Prag Narain T 
(1933) AIR 1933 Lah 774 (2) 
(V 20) = ILR (1933) 14 Lah 3810, 

Tirtha Ram v. Dina Nath I 

H. L. Sarin, Sr. Advocate (K. R. 
Choudhri with him), for Appellant. 


JUDGMENT :— This order will dis- 
pose of Letters Patent Appeals Nos. 80 
and 81 of 1969. Both these appeals are 
under clause 10 of the Letters Patent 
and are directed against the decision of 
the learned Single Judge of this Court. 
In both these appeals, a common ques- 
tion of law arises. The question of 
law is whether a pre-emptor can sue 
for pre-emption of part of the property 
on payment of the entire sale conside- 
ration. The lower appellate Court as well 
as the learned Single Judge have taken 
the view that such a suit would be 
barred as a pre-emptor cannot sue for 
partial pre-emption — the rule being 
that in pre-emption there is substitu- 
tion of the pre-emptor for the vendee 
and there is no retransfer of the pro- 
perty. The matter is not res integra. 
It is concluded by the Full Bench deci- 
sion of the Lahore High. Court in Ghu- 
lam Qadir v. Ditta, ATR 1945 Lah 184 
(FB), and a Division Bench decision of 
that Court in Tirath Ram v. Dina Nath 


deceased, through his representatives, 
ILR (1933) 14 Lah 810 = (AIR 1933 
Lah 774 (2)). Mr. Sarin, however, 


drew our attention to cases decided by 
Oudh High Court, the latest being 
Paitan Singh v. Prag Narain, AIR 1945 
Oudh 167, wherein it has been held 
that there is nothing wrong in a pre- 
emptor suing for pre-emption of a part 
of the property on payment of entire 
sale consideration. With utmost res- 
10/10/E235/71/DGB/P 
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pect to the learned Judges who decid- 
ed these cases, we are of the view that 
they do not lay down the correct rule 
of law. In the first place, it has not 
been brought to our notice what is the 
law of pre-emption prevailing in Oudh, 
In the second place, so far as the pre- 
emption law in the Punjab is concern- 
ed, one rule is firmly settled that the 
right of pre-emption is a right of sub- 
stitution. In other words, the name of 
the vendee is rubbed from the sale 
deed and that of the pre-emptor is in- 
- troduced therein. There is another way 
of looking at the matter. Supposing. the 
vendee purchases property for a particu- 
lar purpose and by permitting partial pre- 
emption on payment of the whole con- 
sideration he is left with part of the 
property which does not serve his pur- 
pose, he is unnecessarily bound down to 
that part of the property and it would 
be no argument to say that there is no 
loss to the vendee. From the various 
considerations which have to be taken 
notice of while dealing with a claim of 
pre-emption and, as already stated, the 
right of pre-emption being a right of 
substitution, the very basis of that 
right is destroyed by permitting a de- 
cree for partial pre-emption though on 
payment of the entire sale considera- 
tion. The view we have taken is amply 
supported by authorities. For the rea- 
sons recorded above, these appeals fail 
and are dismissed. ‘As there is no re- 
. presentation for the respondent. there 
will be no order as to costs. 

Appeals dismissed. 


AIR 1972 PUNJAB & HARYANA 25 
(V 59 C 11) 


RANJIT SINGH SARKARIA, J. 


Hari Chand Bishna Ram and another; 
Petitioners v. State of Punjab and others, 
Respondents. l 

Civil Writ No. 2255 of 1966, D/- 
30-4-1971. 

{A) Land Acquisition Act (1894), 
Section 4 (1) — Valid notification is a 
condition precedent — Valid notifica- 
tion in which the land and locality must 
be indicated to enable a person affected 
to prefer an objection is a condition 
precedent to the exercise of any further 
power under the Act and merely be- 
cause in the notification under Section 6 
(1) of the Act the particulars of the 
land are set out cannot cure the defect 
in the basic notification under the sec- 
tion. (Paras 10, 12) 


Thus where even authority issuing 
the notification was not sure as to whe- 
ther the land likely to be acquired was 


1O/10/E253/71/YPP/P 


State (R. S. Sarkaria J.) 
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situated in the revenue estate of village 
Parowal or any other village and no 
demarcation at site had been done or 
plan drawn up. The notification was 
vague. (Paras 10, 12) 


(B) Land Acquisition Act (1894), 
Section 7 — Acquisition — Where the 
land is owned by the Central Govern- 
ment and no other person had any title 
or interest in it, the State Government . 
cannot invoke the provision of the Act 
to acquire such property. (Para 13) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 SC 306 (V 58) = 

(1970) 3 SCR 278, Narendraiit 
Singh v. State of U. P. 7,8,12 
(1970) ATR 1970 SC 802 (V 57) = 
1970 UJ (SC) 276, Gunwant Kaur 7 
v. Municipal Committee, Bhatinda 7 
(1970) AIR 1970 All 414 (V 57) = 
1969 All LJ 813 (FB), Bahori Lal 
v. Land Acquisition Officer 
(1963) AIR 1963 SC 151 (V 50) = 
(1963) 2 SCR 774. Somawanti v. 
State of Punjab jl 


R. L. Aggarwal, for Petitioners: 
M. S. Sandhu, Dy. Advocate-General, 
Punjab, (for Nos. 1 to 4) and D. D. Jain- 
(for No. 5), for Respondents. 


ORDER :— This is a writ petition. 
under Articles 226 and 227 of the Con- 
stitution, for impugning notifications 
dated June 11, 1953, issued under Sec- 
tion 4 (1) and notification, dated April 3, 
1957, under Section 6 of the Land Ac- 
quisition Act, 1894 (hereinafter referred 
fo as the ‘Act’), and the Award, dated 
May 29, 1965. Notification under Sec- 
tion 4 (1) of the Act was also coupled 
with a direction under Section 17 that 
action would be taken on urgency basis 
and the provisions of Section 5-A of the 
Act would not apply. 


2. The petitioners alleged that 
the land in dispute, measuring 32 Kanals 
and 11 Marlas, situated in the revenue 
estate of village Parowal, Tehsil Garh- 
shankar, was evacuee property and sub- 
sequently after the coming into force 
of the Displaced Persons (Compensation 
and Rehabilitation) Act, 1954, (herein- 
after referred to as the ‘Rehabilitation 
Act’) it was acquired by the Central 
Government under Section 12 of that 
Act. On June 11, 1953, a notification 
under Section 4 was published that the 


. whole area of village Parowal was like- 


ly to be acquired by the Government 
at its expense for brick-kiln. On April 
3, 1957, another notification under Sec- 
tion 6 was published that 4.07 acres of 
land in the village, shown in the map 
which could be inspected at the spot, 
had been acquired for brick-kiln. It 
was also stated in this notification that 
the Collector was being directed under 
Section 7 to take order of the acquisi- 
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tion of the said land. The land in dis- 
pute was by order No. 266/3-B, dated 
27-7-1964, allotted by the Government 
to: one Sansara son of Arjan, and that 
the mutation was attested in the name 
of the allottee immediately thereafter. 


A Sanad of allotment (Annexure 
‘'F’) was also issued on July 27, 1964, 
in favour of the aforesaid allottee. 
Sansara allottee died and the mutations 
No. 1354, dated June 2, 1965, Nos. 1340, 
1341 & 1354 all the three dated April 21, 
1965, were sanctioned in favour of the de- 
ceased’s daughter, Shrimati Dhan Devi. 
By a registered deed. dated July 2, 1965, 
this Dhan Devi sold the land in dispute 
to the petitioners for a sum of Rupees 
26,000/-. The vendees petitioners then 
applied to the Revenue Officer for at- 
testation of the mutation in their favour 
on the basis of the sale. The revenue 
authorities not only refused to do so, 
but instead, attested mutation No. 1383, 
dated June 25, 1986, in favour of the 
State Government on the basis of an 
Award made by the Collector on May 29, 
1965. The petitioners alleged that it 
was on June 25, 1966 that they for the 
first time, came to know that Punjab 
State- had some interest in the land in 
dispute when the mutation was attest- 
ed in favour of the State Government. 


3: In their written-statement, the 
Respondent-State admitted that the 
land in dispute was evacuee property 
and had been acquired by the Central 
Government under Section 12 of the 
Rehabilitation Act. It was not denied 
that the land had been allotted in 
favour of Sansara. It was, however, 
averred that no mutation was sanction- 
ed in. favour of Sansara. It was fur- 
ther clarified that mutation No. 1383 
was attested in favour of the Respon- 
dent-State after the announcement of 
the Collectors award, dated May 29, 
1965. It was denied that the land was 
ever in the physical possession of San- 
sara. It was also stated that possession 
of the land was taken by the -Govern- 
ment through Respondent No. 2, in 1953. 
It was denied that the department in- 
tended to transfer the land in dispute 
in favour of Respondent No. 4 (Shri 
Hardit Singh Contractor). It was plead- 
ed that notice under Section 9 was duly 
issued. 


4. Respondent No. 4 in his sepa- 
rate Return averred that Sansara had 
died on October 5, 1963 and the Sanad 
allotment (Annexure ‘F’) could not be 
issued in favour of a dead man. It was 
pleaded that the land in dispute has 
been further sold on May 1, 1967, by 
the petitioner in favour of Randhir 
Kaur. Respondent (No. 4) also pleaded 
that he had paid the price for this land 
to the Respondent-State, 
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5. A preliminary objection has 
been raised by the learned counsel for 


the Respondents that the petitioners 
had no locus standi to maintain this 
petition inasmuch as Sansara, under 


whom they claim, came into the bpic- 
ture only after the publication of the 
declaration under Section 6 of the Act. 


6. It is true that, except in cases 
of quo warranto and habeas corpus, the 
existence of a legal right inhering in 
the petitioner is the foundation of the 
writ jurisdiction of the Court. The 
petitioners, however, stand in the shoes 
of Sansara son of Arjan in whose fav- 
our the land in dispute had been al- 
lotted (vide Annexure ‘F’, copy of 
Sanad of allotment) by the Central 
Government on July 27, 1964, that is, 
long before the Collector’s award which 
was made on May 29, 1965. It cannot, 
therefore, be said that the petitioners 
had no personal interest or right in the 
disputed land. The preliminary objec- 
tion is, therefore overruled, 


7. The first contention of the 

learned counsel for the petitioners is 
that the notification issued under Sec- 
tion 4 of the Act was void and ineffec~ 
tive inasmuch as the land and the 
locality were not sufficiently indicated 
therein to enable the person, whose 
land was going to be acquired, to pre- 
fer objections. Failure to set out these 
necessary particulars — argues the coun- 
sel — was fatal to all the subsequent 
proceedings. In support of his conten- 
tion, counsel has relied upon two deci- 
sions of the Supreme Court reported 
as: Gunwant Kaur v. Municipal Com- 
mittee, Bhatinda, AIR 1970 SC 802 and 
Narendraiit Singh v. State of U. P., 
AIR 1971 SC 306. 
It appears to me that there is force in 
this contention. In Gunwant Kaur’s 
case, AIR 1970 SC 802 ibid in the notifi- 
cation under Section 4, the only in- 
formation given was that some parts of 
Khasra No. 2030 belonging to the owners 
were required. There was no evidence 
on the record that the entire area of 
Khasra No. 2030 was intended to be 
acquired. Their Lordships, therefore, 
held that notification did not give due 
notice to the owners that their lands 
were intended to be notified. for ac- 
quisition. Their Lordships also observ- 
ed that the pleas raised by the peti- 
tioners about these infirmities in the 
notifications and the proceedings for 
compulsory acquisition were serious. 


8. In Narendrajit Singh’s case, 
AIR 1971 SC 306 ibid the only descrip- 
tion of the locality of the land given, 
in the notification under Section 4, was 
that the land measured 105 acres and 
it was situated in Mauza Gokal Nagri, 
Pargana Bilaspur of District Rampur. 
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There was a _ foot-note showing that 
“the plan of the land may be inspected 
in the office of the Collector Rampur.” 
Their Lordships observed: 


“Section 4 does not require that 
the identity of the lands which may 
ultimately be acquired should be speci- 
fied but it enjoins upon the Govern- 
ment the duty to specify the locality in 
which the land is needed. In the in- 
stant cases the notifications suffer from 
a very serious defect in that the loca- 
lity where the lands were needed was 
not specified. The notification merely 
showed that lands mentioned in the 
schedule were needed. The schedule 
in its turn though it contained the 
heading District, Pargana Mauza and 
approximate area, gave no particulars 
of the same and all that was mentioned 
by way of a note was that the plan of 
the land might be inspected in the 
office of the Collector of Rampur. As 
no details were given, the only indica- 
tion about the locality of the lands was 
possibly the District of Rampur inas- 
much as the plan of the land was to 
be found in the office of the Collector 
of the same district. Certainly the Act 
did not intend that all the persons 
owning land in a district should rush to 
the Collector’s office to find out whe- 
ther his lands were covered by the 
notification.” 

(The note appended to the A.I R. 
Issue of April, 1971, says that the 
Supreme Court has reviewed its judg- 
ment in Narendrajit Singh’s case, AIR 
1971 SC 306 but despite efforts, no copy 
of the reviewed judgment has heen 
placed for my perusal). 

9. A Full Bench of the Allahabad 
High Court in the case reported as: 
Bahori Lal v. Land Acquisition Officer, 
AIR 1970 All 414 (FB) has held that 
sufficient particulars of the locality in 
relation to the land intended to be ac- 
quired, should be set out in the notifi- 
cation under Section 4 (1) of the Act 
to enable all the persons concerned to 
know that their land is being acquired. 


10. In the case before me, no 
specific description of the locality has 
been set out. The only description, 
given in the notification under Section | 
4 (1), is that the land likely to be ac- 
quired for the brick-kiln is in village 
Parowal, Tehsil Garhshankar, district 
Hoshiarpur. No field Nos. or‘ bounda- 
ries of the land or locality are given 
under the column captioned “Area” where 
it is written “whole area”. 
is a note which reads: “Details of the 
land at site be given in such a manner 
that it be possible to ascertain it that 
in which village the land is situated.” 
This note shows that even the autho- 
rity issuing this notification was not 
$ 
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sure as to whether the land likely to be 
acquired was situated in the revenue 
estate ‘of village Parowal or any other 
village. It further shows that no de- 
marcation at site had been done or 
plan drawn up. The notification is 
vague and nebulous in the extréme. 


ii. It is well settled that any 
notification under Section 4 (1) of the 
Act which is the first step towards de- 
priving a man of his property, must be 
strictly construed and ‘courts ought not 
to tolerate any lapse on the part of the 
acquiring authority in the issue of such 
notification if it be of a serious nature. 
The issue of a valid notification under 
sub-section (1) of Section 4 is a condi- 
tion precedent to the exercise of any 
further power under the Act and a 
notification which does not comply’ with 
the essential requirements of that provi- 
sion of law must be held to be bad. 
(See Somawanti v. State of Punjab, AIR 
1963 SC 151). The mere fact that in the 
impugned notification under Section 6 
(1) the particulars of the land are set 
out, cannot cure the defect in the basic 
(crue under Section 4 (1) of the 

ct, 


12, In Narendrajit Singh’s case: 
AIR 1971 SC 306 it was further held 
that the defect in the original notifica- 
tion under Section 4 (1) could not be 
cured or glossed over by reason of the 
fact that the petitioners went to Court 
after the issue of the notification under 
Section 6 (1). It appears to me that 
because of this inherent and substantial 
defect in the notification under Section 
4 (1), the entire acquisition proceedings 
ig on it must be treated as bad 
in law. 


13. The second contention of the 
learned counsel for the petitioners is, 
that since the land in dispute, which 
was evacuee property in 1953, had been 
acquired by publication of a notifica- 
tion under sub-section (1) of Section 12 
of the Rehabilitation Act -before the 
publication of the declaration under 
Section 6 of the Act, it could not be 
legally acquired by the State-Govern- 
ment under the provisions of the Act. 
Sub-section (2) of Section 12 of the 
Rehabilitation Act says that on the 
publication of a notification under sub- 
section (1), the right, title and interest 
of any evacuee in the evacuee property 
specified in the notification shall be ex- 
tinguished and ‘the evacuee property 
shall vest. absolutely in the Central 
Government free from all encumbrances. 
Thus immediately before the date of 
publication of the declaration (dated 3-4- 
1957) under Section 6 of the Act the 
totality of the rights in the land in dis- 
pute were owned by the Central Gov- 
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ernment and no other person had any 
title -or interest In it. In these circum- 
stances, J think that the provisions of 
the Act could not be validly invoked 
by the State Government to acquire 
this property belonging solely to the 
Central Government or vice versa. For 
this reason also the declaration under 
Section 6 of the Act was invalid and 
ineffective. 


14. In view of the above findings, 
it is not necessary to go into the re- 
maining points canvassed by the learn- 
ed counsel for the petitioners. Once it 
is found that the notification under 
Section 4 (1) of the Act. suffering as it 
does from a fatal defect, is null and 
void, the entire acquisition proceedings 
founded on it would automatically be 
deemed to be invalid and non est. I, 
therefore, allow this writ-petition and 
guash the impugned notifications dated 
11-6-1953 and 3-4-1957 and the Col- 
lector’s Award (dated 29-5-1965). The 
Respondents shall pay the costs of the 
petitioners. Counsel’s fee Rs. 100/-. 

Petition allowed. 
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A. D. KOSHAL, J. 


Daulat Singh and others, Petitioners 
v. The Deputy Commissioner, Karnal 
and others, Respondents. 


Civil Writ No. 639 of 1971, D/- 23-4- 
1971. 


Constitution of India, Article 226 — 
Where a writ petitioner gets his peti- 
tion admitted by hoodwinking the Court 
by making a deliberately false state- 
ment in the petition such conduct ren- 
ders him undeserving of any assistance 
which the Court may otherwise have 
thought proper to extend to him in its 
writ jurisdiction. (Para 4) 


G. C. Mittal, with S. N. Garg, for 
Petitioners; -Ashok Bhan, for Advocate 
General (Haryana), for Respondents. 


ORDER :— In the Gram Panchayat 


at Bhusthala, District Karnal, Mam 
Raj Singh (respondent No. 3) is the 


Sarpanch while Sardara Singh (respon- 
dent No, 4) is one of the Panches. In 
pursuance of various complaints made 
against respondents Nos. 3 and 4 by 
the petitioners, the Deputy Commis~ 
sioner, Karnal (respondent No. 1) order- 
ded on the 14th of August, 1970, two 
separate enquiries into the allegations 
on which the complaints were made, 
under sub-section (2) of Section 102 of 
the Punjab Gram Panchayat Act (An- 
mexures P.5 and P.6). Simultaneously 
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respondents Nos. 3 and 4 were suspend- 
ed from their respective offices and the 
District Development and Panchayat 
Officer, Karnal (respondent No. 2) was 
appointed to act as the Enquiry -Officer, 
2. Precisely five months later, 
i.e., on the 14th of January. 1971, res- 
pondent No. 1 reinstated respondents 
Nos. 3 & 4 to their respective offices. vide 
orders Annexures P. 7 and P. 8. These 
are the two orders impugned in this peti- 
tion under Art. 226 of the Constitution of 
India. the grounds of attack being: 


(1) that the petitioners were never 
calied upon by any authority to sub- 
stantiate the allegations made by them 
against respondents Nos. 3 and 4 and 

(2) that the impugned orders are 
not speaking orders. 

3. At the hearing ground (1) has 
been found to be false. The record of 
proceedings of the enquiry held by res- 
pondent No. 2 has been produced in 
Court and reveals that on the 20th of 
November, 1970, statements of 18 wit- 
nesses including petitioners Nos. 1, 2, 
5, 7 and 23 were recorded by respon- 
dent No. 2 in support of the allegations 
made in the complaints above mention- 
ed. No desire was expressed by any 
of the petitioners to produce further 
evidence nor was a demand made that 
the proceedings be adjourned for that 
purpose. Respondent No. 2 recorded the 
statements of respondents Nos. 3 and 4 
also on the same day and on the 23rd 
of December, 1970, made his report 
saying that from the evidence recorded 
none of the allegations made in the 
complaints stood substantiated. It was 
in pursuance of that report that res- 
pondent No. 1 passed the impugned 
orders. 


4, From the above facts it is 
clearly made out that when the peti- 
tioners averred in the petition that they 
were never called upon to substantiate 
the allegations made by them in their 
complaints, they were making a state- 
ment which was false to their, know- 
ledge and which was apparently made 
with the object of hoodwinking the 
Court an object in achieving which they 


temporarily succeeded by persuading 
the Court to admit the petition. This 
conduct on their part renders them 


undeserving of any assistance which 
this Court may otherwise have thought 
proper to extend to them in the exercise 
of its writ jurisdiction. I da not pro- 
pose, therefore, to go into the merits 


.of ground (2). 


5. For the reasons stated the 
petition fails and is dismissed with costs. 
Counsel’s fee Rs. 50/-. 

Petition dismissed, 
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È GOPAL SINGH, J. 


Smt. Shakuntla Tandan, Appellant 
v, Sardari Lal Tandan, Respondent. 


F. A. F. O. No. 42-M of 1970, D/- 
8-3-1971, from order of Kartar Singh, 
Dist. J., Kapurthala, D/- 1-4-1970. 

Hindu Marriage Act (1955), Section 
13 (1-A) (ii) — Petition by husband 
under Section 13 (1-A) Gi) — Burden 
of proof — Admission by wife of non- 
compliance in written statement — 
Failure to give opportunity to wife to 
lead evidence in rebuttal — Decree for 
dissolution — Validity — (X-Ref:— 
Civil P. C. (1908), Order 12, Rule 6). 

No evidence could be given by a 
party against an admission incorporated 
in the pleading of that party. No doubt, 
the burden of proof in the instant case 
lay upon the husband to prove the fact 
that during the period of two years 
commencing from the date of decree, 
the wife had not cared to comply with 
that decree. But if it is admitted by 
the wife that she as a fact did not care 
to comply with the decree for restitu- 
tion of conjugal rights passed against 
her, there is no need of any evidence 
being led by the husband. The admis- 
sion of the wife that she did not com- 
ply with the decree is a good substitute 
for evidence to be led by the husband 
to prove that fact. As the wife admit- 
ted that she had not complied with the 
decree for restitution of conjugal rights 
because of the untenable ground of 
pendency of appeal in the High Court 
and no further evidence can be adduc- 
ed to prove contrary to that admission 
the fact that she did try to comply 
with the decree, it was held in ap- 
peal that no useful purpose will be 
served in remanding the case for the 
evidence of the witnesses sought to be 
summoned by the wife being recorded 
by the trial Court. (Para 3) 

Puran Chand, for Appellant; G. R. 
Majithia, for Respondent. 

JUDGMENT :—- This is appeal by 
Smt. Shakuntla Tandan against her 
husband Sardari Lal Tandan directed 
against the judgment of Shri Kartar 
Singh, District Judge, Kapurthala, dated 
April 1, 1970 allowing petition under 
Section 13 (1-A) Gi) of the Hindu Mar- 
riage Act, 1955 for dissolution of Mar- 
riage between the two by a decree of 
divorce. - 
2. Facts leading to the appeal 
are as under: 


The husband and wife were mar- 
ried on November 29, 1962 at Ambala. 
After the marriage, the parties lived 
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together at Phagwara. A petition under 
Section 9 of the Hindu Marriage Act 
was filed by the husband against the 
wife for restitution of conjugal rights. 
A decree was passed on January 2, 1967. 
The wife being aggrieved of that de 
cree filed an appeal in the High Court. 
That appeal was dismissed by a single 
Judge on August 4, 1969 and the de- 
cree of the lower Court was confirmed. 
The matter was taken by the wife in 
letters patent appeal. That too was 
rejected in limine. The present peti- 
tion was filed by the husband during 
the pendency of the appeal in the High 
Court on April 19, 1969. In that peti- 
tior, the husband pleaded that decree 
for restitution of conjugal rights having 
been passed on January 2, 1967 and 
having not been cared to be complied 
with by the wife, the husband was 
entitled to decree for divorce. In 
reply. the wife admitted the existence 
of marriage between the parties as 
well as the factum of decree for resti- 
tution of conjugal rights having been 
passed against her. She, however, 
pleaded that as appeal from decree for 
restitution of conjugal rights had 
been pending in the High Court, she 
could not comply with that decree and 
the petition for dissolution of marriage 
as filed by the husband was premature, 
The above controversy between the 
parties led to the following issues :-— 


(1) Whether the application of the 
petitioner is not premature? Whether 
letters petent appeal in connection with 
the decree for restitution of conjugal 
rights obtained by the petitioner is 
pending ? 

(2) Whether the respondent has 
failed to comply with the decree for 
restitution of conjugal rights for a 
period of two years or upwards after 
the passing of the decree? . 

(3) Whether the petition has not 
been presented by the petitioner in col- 
lusion with the respondent? 

(4) Whether the petition has been 
presented by the petitioner without any 
reasonable and improper delay ? 

(5) Whether the petitioner is entitl- 
ed to decree for dissolution of marriage 
by a decree of divorce ? 


3. Shri Puran Chand appearing 
on behalf of the wife has confined his 
arguments to issue No. 2. He did not 
press any other issue. He argued that 
according to issue No. 2, it is the hus- 
band, who had to prove that the wife 
had failed to comply with the decree 
for restitution of conjugal rights for 
a period of two years or more. He 
urged that no reasonable opportunity 
had been given to the wife to lead eyi- 
dence in rebuttal under this issue. He 
said that she summoned on February, 
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26, 1970 two witnesses, namely Dharam 
Parkash and Mohinder Parkash for their 
being produced on March 28, 1970, the 
next date of hearing fixed in the case. 
Jt is stated that according to the en- 
dorsements made on the back of the 
summonses issued to these witnesses, 
the witnesses were not available on the 
addresses given by the wife and conse- 
quently they could not be served. He 
submitted that it was for no fault of 
the wife that the evidence of these 
two witnesses could not be recorded on 
March 28, 1970, when the petition filed 
on behalf of the husband came up for 
hearing. 


Shri G. R. Majithia appearing on 
behalf of the husband contended that 
in the face of paragraph.5 of the writ- 
ten statement filed on behalf of the 
wife, there was no need for anv wit- 
nesses being summoned by the wife 
“inasmuch as in that para, she conceded 
that she had not complied with the 
decree for restitution of conjugal rights 
passed against her in favour of her 
husband because of the pendency of 
appeal in the High Court. According 
to the content of that para, she admit- 
ted that she had not cared to satisfy 
the decree -for restitution of conjugal 
rights passed against her. In the face 
of that admission, the question of any 
evidence being led by her- contrary to 
that admission does not arise. Even 
on the date of hearing fixed in the case 
for March 28, 1969, she was not pre- 
sent in Court. No evidence could be 
given by a party against an admission 
incorporated in the pleading of that 
party. No doubt, the burden of proof 


lay upon the husband to prove the fact 


that during the period of two years 
commencing from the date of decree, 
the wife had not cared to comply with 
that decree but if it is admitted by the 
wife that she as a fact did not care to 
comply with the decree for restitution 
of conjugal rights passed against her 
there is no need of any evidence be- 
ing led by the husband. The admission 
of the wife that she did not comply 
with the decree is a good substitute for 
evidence to be led by the husband to 
prove that fact. The husband himself 
went into the witness box and specifi- 
cally stated that in spite of approach 
made several times by him to his wife 
to come back to his house and to live 
with him and to carry into effect the 
decree for restitution of conjugal rights 
passed against her by the Court, she 
declined to comply with that decree. 
On the basis of the admission made by 
the wife and the statement made by 
the husband. I am satisfied that issue 
No. 2 pertaining to the failure on the 
part of the wife to comply with the 
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decree for restitution of conjugal rights, 
passed against her has been establish-, 
ed in favour of the husband. As the 
wife admitted that she had not com- 
plied with the decree for restitution of 
conjugal rights because of the unten- 
able ground of pendency of appeal in 
the High Court and no further evi- 
dence can ke adduced to prove con- 
trary to that admission the fact that 
she did try to comply with the decree, 
no useful purpose will be served in 
remanding the case for the evidence of 
the witnesses sought to be summoned 


by the wife being recorded by the 
trial Court. 
4, For the reasons recorded 


above, I disallow the appeal and up- 

hold the judgment of the trial Court. 

There will be no order as to costs. 
Appeal dismissed. 
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P. C. PANDIT, J. 


Sheo Ram, Jokhmi, Petitioner v. 
Chandgi Ram and others, Respondents. 


Civil Revn. No. 99 of 1971, D/- 6-4- 
1971, from order of R. P. Bajaj, Sub. 
J., 2nd class Charkhi Dadri, D/- 19-11- 
1970. 

Civil P. C. (1908), Order 23, Rule 1 
— Simply because the plaintiff did not 
produce some evidence in support of his 
case is no ground for permitting him to 
withdraw the suit with permission to 
bring a fresh one on the same cause of 


action. (Para 7) 
R. S. Mittal, for Petitioner. 
ORDER :— This is a defendants 


revision petition against the order pas- 
sed by the trial Judge granting the 
plaintiffs application for the withdra- 
wal of his suit with permission to bring 
a fresh one on the same cause of action. 


2. Chandgi had brought a suit 
against his brothers Sheo Ram, Malha 
Ram and Sis Ram for a declaration 
that he was the sole owner and in pos- 
session of agricultural land measuring 
24 Bighas and 10- Biswas, situate in 
village Badesra, District Mohindergarh, 
and that the defendants had no concern 
or connection with the said land and 
further that the mutation effected by 
the Revenue Authorities in favour of 
all the brothers in equal shares was 
wrong and against law. 

3. The suit was brought in Nov- 
ember 1969. Both the plaintiff and the 
defendants had closed their evidence 
and the case was fixed for 10th Nov- 


ember, 1970 for the evidence of the 
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plaintiff in rebuttal. On that date, the 
plaintiff filed an application for pro- 


ducing additional evidence. This ap- 
plication was dismissed on the next 
day, that is, 11th November, 1970. The 


case was then fixed for 12th November, 
1970, for the plaintiffs rebuttal evi- 
dence. On that date, the plaintiff filed 
an application for the withdrawal of 
the suit with permission to file a fresh 
one on the same cause of action. All 
that was stated in the said application 
was that the applicant was an illite- 
rate person and he could not, therefore, 
adduce sufficient evidence in proof of 
his suit. Moreover, there were some 
technical defects in the suit. 


4, The application was contested 
by Sheo Ram, defendant. The same 
was, however, accepted by the trial 
Judge by means of the impugned order 
dated 19th November, 1970. Against 
this order, the present revision peti- 
tion has been filed by Sheo Ram. 


5. In spite of service, nobody has 
appeared on behalf of the respondents. 


6. After going through the re- 
cords of the case, I am of the view 
that this petition must be accepted. 
The learned Judge in the impugned 
order had stated: 


“The necessity for this application 
arose because the earlier application by 
the plaintiff for leading additional evi- 
dence was rejected by this Court on 
11-11-70. In that application, the plain- 
tiff had sought to produce a document 
showing an admission by the defen- 
dant in his favour. That document was 
not taken into evidence as it was nei- 
ther relied upon nor mentioned in the 
pleadings. According to the plaintiff, 
the said document has come to his 
notice atea late stage. These ‘circums- 
tances. in my view, clearly make out a 
case in favour of the plaintiff and there 
is sufficient cause for giving him per- 
mission to file a fresh suit on the same 
cause of action. The injury caused to 
the defendant can very well be com- 
pensated by costs.” 


7. After having observed this, 
the learned Judge accepted the applica- 
tion filed by the plaintiff and permit- 
ted him to institute a fresh suit on the 
same cause of action on payment of 
Rs. 20/- as costs. Simply because the 
plaintiff did not produce some evidence 
in support of his case, does not afford 
a ground to him to move an applica- 
tion under Order 23, Rule 1, Code of 
Civil Procedure, praying for the with- 
drawal of the suit with permission to 
fle a fresh one on the same cause of 
action. In order to succeed, the plain- 
tif had to bring his case within the 
four corners of the provisions of Order 
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23, Rule 1, Code of Civil Procedure. 
The learned Judge, it appears, had not 
applied his mind to the said provisions. 
: The revision petition is, ac- 
cordingly, accepted and the impugned 
order quashed. Since the respondents 
are not represented before me, there 

will be no order as to costs. 
Petition accepted. 
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P. C PANDIT. J. 
Jaswant Singh, Petitioner v. State 
of Punjab, Respondent. . 
Civil Revns. Nos. 1229, 1227. 1230 
and 1281 of 1970, D/- 5-4-1971. 


Land Acquisition Act (1894), Section 
18 — Application for reference to Civil 
Court — It will not lie when landowner 
has accepted the compensation amount 
without protest. Even if the payment 
has been by cheque position will be 
the same if he has received that amount. 
(X-Ref:— Section 31 (2} Second Pro- 
viso). AIR 1960 Mys 264, Distinguished. 
(Paras 5 6, 7 and 11) 
Cases Referred : Chronological Paras 
(1960) AIR 1960 Mys 264 (V 47), - 
K. Krishna Rao v. Land- Acquisi- 
tion Officer and Revenue Divi- 
sional Officer, Coondapur 6. 7 


Harinder Singh, for Petitioner. 


ORDER :— This order will dispose 
of four connected Civil Revisions Nos. 
1227, 1229, 1230 and 1231 of 1970. It is 
agreed that the decision in Civil Revi- 
sion No. 1229 will govern the others as 
well. I will, therefore, refer to the 
facts of that revision petition. 

2. Jaswant Singh owned agricul- 
tural land measuring 3 Kanals 15 Mar- 
las in village Majitha, District Amrit- 
sar. This land was acquired by the 
Punjab Government in April 1969. The 
Land Acquisition Collector assessed the 
compensation payable to the landowner. 
Since he was aggrieved by the rate of 
compensation, he made an application 
under Section 18 of the Land Acquisi- 


tion Act for a reference to the Civil 
Court. 
3. This application was rejected 


by the Land Acquisition Collector by 
means of the impugned order, which 
reads : i 

“From a perusal of the award file, 
it is revealed that the petitioner had 
accepted the compensation without pro- 
test. No reference can be made. Re- 
jected.” 

3-A. Against this order, the pre- 
sent revision petition has been filed by 
Jaswant Singh, 
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4, Learned counsel for the peti- 
tioner submitted that the Land Acquisi- 
tion Collector was wrong when he ob- 
served in the impugned order that the 
petitioner had accepted the compensa- 
tion without protest. 


5. In order to verify this con- 
tention, the records of the case were 
sent for. They, however, reveal that 
the statement made by the learned 
Collector was correct. The register, in 
which payments to the various land- 
owners have been entered. shows that 
the petitioner had accepted the com- 
pensation amount without protest. In 
the case of those landowners, who 
accepted the, compensation under pro- 
test, it has been so mentioned in that 
register. That being so, it cannot be 
held that the petitioner had accepted 
eae compensation amount under pro- 
est. 

6. It was then submitted by the 
‘flearned counsel that the petitioner had 
been given the compensation amount not 

in cash but by a cheque. According to 
him, when such a payment is made by 
a cheque, it cannot be said that the 
mere receipt of the cheque without 
protest amounted to receipt of compen- 
sation without protest. In this connec- 
tion, he made a reference to a Bench 
decision of the Mysore High Court in 
K. Krishna Rao v. Land Acquisition 
Officer and Revenue Divisional Officer, 
Coondapur, South Kanara, AIR 1960 
Mys 264. 

i: There is no merit in this con- 
tention. The facts in K. Krishna Rao’s 
ease, AIR 1960 Mys 264 were quite 
different. There it had been found as 
a fact that the claimant had not en- 
cashed the cheque and thus received the 
amount of compensation. 


8. Second proviso to Section 31 
(2) of the Land Acquisition Act says: 


“Provided also that no person, who 
has received the amount otherwise than 
under protest shall be entitled to make 
any application under Section 18”. 

9. In order that this proviso 
should come into play, it has to be 
shown that the claimant had received 


the amount of compensation otherwise 
than under protest. 


10. In the present case, it is not 
the position taken by the petitioner that 
he had not received the amount of 
compensation. 


Ii. The result is that this peti- 
tion fails and is dismissed. Since the 
respondent is not represented before 
me, there will be no order as to costs. 

Petition dismissed, 
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P. C. -PANDIT AND 5. 5. SANDHA= 
WALIA, JJ. 


Sheo Lal and others, Appellants v. 
Rampat and others, Respondents. 

Civil Mise. No, 3198-C of 1970, in 
R. F. A. No. 251 of 1960, D/- 1-2-1971. 

Civil P. C. (1908), Order 22, Rule 4 
-—- Rule does not provide for abatement 
of appeal against co-respondents of 
deceased. 


Order 22, Rule 4 does not provide 
for the abatement of appeal against 
co-respondents of deceased respondents. 
It abates against them when in cer- 
tain circumstances it, cannot proceed 
and has to be dismissed. Such result 
depends on the nature of the relief 
sought in the appeal. AIR 1962 SC 89, 
Foll. (Para 14) 
Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 89 (V 49) = 

(1962) 2 SCR 636, State of Pun- 
jab v. Nathu Ram 14 


S. ©. Sibal, for Appellants; S. 
Sarup, for Respondents: 


ORDER :— This is a plaintiffs’ ap- 
peal against the decision of the Sub- 
ordinate Judge, First Class Rewari Dis- 
trict Gurgaon, dismissing their suit. 


2. Sheo Lal and others brought 
a suit against Ram Pat and ten others 
for a declaration that -they and defen- 
dants 8 to 11 were entitled to two- 
third share and defendants 1 to 7 one- 
third share in the agricultural land 
measuring 515 Bighas 3 Biswas, com- 
prised in Khewat No. 16 in village 
Akera, District Gurgaon, and that the 
entries made in the revenue papers 
showing defendants 1 to 7 as owners of 


one-half ‘share, were wrong. «e The al- 
legations of the plaintiffs were that 
according to their ancestral shares, 


they and defendants 8 to 11 had two- 
third share, while defendants 1 to 7 one- 
third share in the said land. They had 
been in possession of the abovemen- 
tioned joint land and the Khewat was 
also joint. Defendants 1 to 7 had clever- 
ly, in collusion with the Revenue Au- 
thorities, got their share entered in the 
revenue papers as one-half, instead of 
one third, without the knowledge of the 
plaintiffs and defendants 8 to 11. No 
dispute ever arose between the parties 
up to the year 1958, when consolida- 
tion proceedings started in the village. 
Then after inspection of the revenue 
records, it came to light that defendants 
1 to 7 had got their share recorded as 
one-half, instead of one-third, and on 
that basis they were asking the Con- 
solidation Authorities to allot land to 
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them. That necessitated the filing of 
the present suit. 

: The suit was resisted only by 
defendents 1 to 7. They controverted 
the allegations made by the plaintiffs 
and pleaded that they had been in pos- 
session of the land to the extent of 
one-half share for the last more than 
50 years as full owners. They were 
shown as owners in the revenue papers. 
Even if they were not found to be so 
to that extent, but as they had been 
fin possession for the last more than 12 
years as owners, they had become so 
by adverse possession as well. Their 
case was that mutual partition took 
place between the parties long ago 
and they had been in possession of 
` their respective lands. It was denied 
that the plaintiffs and defendants 8 to 
41 had two-third share in the suit 
land. They had only half share and 
the remaining half belonged to defen- 
dants 1 to 7. The land in dispute was 
not joint of the parties, mutual parti- 
-tion having taken place between them 
long ago. It was also pleaded that the 
suit was barred by limitation. 


4, After the putting in of the 
written statement, the plaintiffs filed 
their replication as well. It was men- 
tioned therein that the suit was with- 
in time, because the plaintiffs had 
been in joint possession of the land ac- 
cording to the ancestral shares up 
to the date of its institution. The 
separate possession of the defendants 
was denied, because, according to 
the plaintiffs, the Khewat was joint of 
both the parties. It was also averred 
that the contesting defendants never 
remained in adverse possession of the 
land in question. 

5. On the pleadings of the par- 
ties, the following issues were framed:— 

1. Whether the suit of the plaintiffs 
is within time ? 

2. Whether the plaintiffs and de- 
fendants Nos. 8 to 11 have 2/3rd share 
in the land in suit? 

3. Whether the defendants Nos. 1 
to 7 have become owners of 1/2 share 
in the land in suit by adverse posses- 
sion ? 

6. The trial Judge came to the 
conclusion that the possession of defen- 
dants 1 to 7 over one-half share of the 
land in suit had been adverse to the 
plaintiffs and defendanis 8 to 11 and 
tas such defendants 1 to 7 had also be- 
come owners of one-half share in the 
land by adverse possession’. Under 
these circumstances, the plaintiffs and 
defendants 8 to 11 were only entitled 
to one-half and not two-third share in 
in land. It was further found that the 
present was a simple suit for a decla- 
ration of rights of ownership in the 
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land, of which the plaintiffs and defen- 
dants 8 to 11 had not been in posses- 
sion for over 50 years and as such their 
suit was barred by time. On these find- 
ings, the suit was dismissed with~ costs, 
Against this the present appeal has been 
filed by the plaintiffs, 


T. Learned counsel for the ap- 
pellants submitted that the parties to 
this litigation were descendants of one 
Raju who had four sons, namely, Lékhu, 
Thana, Hukma and Tiloka. Out of 
them, Tiloka died issueless. Plaintiffs 
were the descendants of Hukma, defen- 
dants 8 to 11 of Thana and defendants 
1 to 7 of Lekhu. According to the 
in dis- 
pute measured 515 Bighas 3 Biswas and 
was comprised in Khewat No. 16, 
which was joint of all the parties. His 
case was that the descendants of .the 
three sons of Raju had equal shares in 
the property. That being so, the plain- 
tiffs and defendants 8 to 11 jointly will 
have two-third share and defendants 1 
to 7 one-third in the said property. 
Counsel further contends that it was 
in collusion with the Revenue Autho- 
rities that defendants 1 to 7 got their 
share in the suit land entered as one- 
half instead of one-third. The Khewat 
was still joint and never partitioned. 
The property was in joint possession of 
all the co-sharers. with the result that 
defendants 1 to 7 could not claim to have 
become owners by adverse possession. 


8. Counsel for defendants 1 to 
7, on the other hand, contended that 
his clients were the -owners of one-half 
share in the land and had been in pos- 
session thereof for more than 50 years. 
The case of the contesting defendants 
was that a mutual ‘partition was effected 
between the parties and half share fell 
to them and the remaining half to the 
plaintiffs and defendants 8 to 11. The 
parties had been in possession of their 
respective shares since then. Defendants 
1 to 7 had been in possession of the 
land as owners for the last 50 to 60 
years. A mutation was also entered in 
favour, of their forefathers. - 


9. After hearing the counsel for 
the parties and going through the re- 
cord of the case, we find that for the. 
proper disposal of the case, it is neces- 
sary to get a report from the Court be- 
low as to whether defendants 1 to 7 
had been in actual physical possession 
of one-half share of the land in suit. 
If so, in what capacity and from which 
year? It was conceded by the learned 
counsel for the appellants that if it 
was proved that defendants 1 to 7 had 
been in actual possession of the land 
to the extent of one-half share either 
in their own right or adversely to the 
plaintiffs and defendants 8 to 11 for 
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more than 12 years before the institu- 
tion of the suit, then their suit was 
liable to be dismissed. 


10. We, therefore, send the case 
back to the trial Judge for giving a re- 
port on the point mentioned above with- 
in four months. The learned Judge 
will give reasonable opportunity to the 
parties to lead evidence on this point. 
Parties have been directed to appear 
before him on 17-8-1970. 


P. C. PANDIT, J. :—, (1-2-71) 1L 
This may be read in continuation of our 
order dated July 29, 1970, by which 
we had sent the case back to the trial 


Judge for giving a report as to whe-. 


ther defendants 1 to 7 had been in ac- 
tual physical possession of one-half 
share of the land in suit and if so, in 
what capacity and from which year. 
The report had to be sent after giving 
a reasonable opportunity to the parties 
to lead evidence on this point. It was 
conceded that if it was established that 
defendants 1 to 7 had been in actual 
possession of the land to the extent of 
one-half share either in their own 
right or adversely to the plaintiffs and 
defendants 8 to. 11 for more than 12 
years before the institution of the suit, 
then their suit was liable to be dismis- 
sed. 

12. On 16th November, 1970, 
counsel for the respondents made an 
application (Civil Miscellaneous No. 
3198-C of 1970) under Order 22, Rule 4 
(3) read with Section 151 of the Code 
of Civil Procedure, praying that the 
proceedings for recording additional evi- 
dence in the trial Court be stayed and 
it may be held that the appeal (Regular 
First Appeal No, 251- of 1960) had abat- 
ed on account of the non-impleading of 
the legal representatives of Tej Ram, 
respondent No. 7, who had died some- 
where in May 1968. It was stated in 
the application that in spite of the fact 
that the said Tej "Ramm had died 23 
years back, so ‘far no application had 
been made by the appellants to bring 
the legal representatives of the deceas- 
ed on the record. Singe the appeal on 
that account had abated in its entirety, 
there was, according to that applica- 
tion, no point in recording additional 
evidence by the trial Judge in pursu- 
ance of the order of this Court dated 
29th July, 1970. In any case, the pro- 
ceedings in the trial Court could not 
go on in the absence of the legal re- 
pee of the, deceased respon- 

ent. 


13. Notice of this application 
having been issued to the counsel of 
the opposite party by us on 25th Nov- 
ember, 1970, this matter has been placed 
before us for decision. 
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It was contended by the learned 
counsel for the respondents that the 
appeal had abated in its entirety by 
the non-impleading of the legal repre- 
sentatives of Tej Ram, respondent No. 7. 
On the other hand, the case of the 
plaintiffs-appellants was that the pro- 
perty in suit was joint of the parties 
to this litigation, all of them being co- 
sharers therein. By the death of one 
of them, the appeal could nct be held 
to have abated in toto. Their case 
was that at the utmost it would be a 
partial abatement and only in respect 
of the share of the deceased-respondent. 


14-18. The principles, which have 
to be borne in mind, while deciding the 
question whether a particular appeal 
has abated partially or in its entirety,- 
have been laid down in the Supreme 
Court decision-State of Punjab v. Nathu 
Ram, AIR 1962 SC 89, where it was 
observed: 


“It is not disputed that in view of 
Order 22, Rule 4, Civil Procedure Code, 
hereinafter called the Code, the appeal: 
abated against Labhu Ram deceased, 
when no application for bringing on re- 
cord his legal representatives had been 
made within the time limited by law. 
The Code does not provide for the 
abatement of the appeal against the 
other respondents. Courts have held 
that in certain circumstances, the ap- 
peals against the co-respondents would 
also abate as a result of the abatement 
of the appeal against the deceased res- 
pondent. They have not been always 
agreed with respect to the result. of the 
particular circumstances of a case and 
there has been consequently, divergence 
of opinion in the application of the 
principle. Jt will serve no useful pur- 
pose to consider the cases, Suffice it to. 
say that when Order 22, Rule 4, does 
not provide for the abatement of the 
appeals against the co-respondents of the 
deceased respondent there can be no 
question of abatement of the appeals 
against them. To say that the appeals 
against them abated in certain circum- 
stances, is not a correct statement. Of 
course, the appeals against them can- 
not proceed in certain circumstences and 
have therefore, to be dismissed. Such 
a result depends on the nature of the 
relief sought in the appeal 


The same conclusion Is to be 
drawn from the provisions of Order 1, 
Rule 9 of the Code which provides that 
no suit shall be defeated by reason of 
the misjoinder or non-joinder of par- 
ties and the Court may, in every suit, 
deal with the matter in controversy so 
far as regards the rights and interests 
of the parties actually before it. It 
follows, therefore, that if the Court can 
deal with the matter in controversy so 
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far as regards the rights and interests 
of the appeallant and the respondents 
other than the deceased respondent, it 
has to proceed with the appeal and 
decide it. It is only when it is not 
possible for the Court to deal with such 
matters, that it will have to refuse to 
proceed further with the appeal and, 
therefore, dismiss it. 


The question whether a Court 
can deal with such matters or not, will 
depend on the facts of each case and, 
therefore no exhaustive statement can 
be made about the circumstances when 
this is possible or is not possible. It 
may, however, be stated that ordinari- 
ly the considerations which weigh with 
the Court in deciding upon this ques- 


tion are whether the appeal between the 


appellants and the respondents other 
than the deceased, can be said to be 
properly constituted or can be said to 
have all the necessary parties for the 
decision of the controversy before the 
Court. The test to determine -this has 
been described in diverse forms. 
will not proceed with an appeal (a) 
when the success of the appeal may lead 
to the Courts coming to a decision 
which be in conflict with the decision 
between the appellant and the deceased 
respondent and, therefore, which would 
lead to the Courts passing a decree 
which will be contradictory to the de- 
cree which had become final with res- 
pect to the same subject-matter between 
the appellant and the deceased respon- 
dent; (b) when the appellant could not 
have brought the action for the neces- 
sary relief against those respondents 
alone who are still before the Court 
and {(c) when the decree against the 
surviving respondents, if the appeal 
succeeds, be ineffective, that is to say 
it could not be successfully executed. 


There has been no divergence 
between the Courts about the Court's 
proceeding with the appeal between the 
respondents other than the deceased 
respondent, when the decree in appeal 
was not a joint decree in favour 
of all the respondents. The abate- 
ment of the appeal against the deceased 
respondent, in such a case, would make 
the decree in his favour alone final, 
and this can, in no circumstances have a 
repercussion on the decision of the con- 
troversy between the appellant and the 
other decree holders or on the execu- 
tion of the ultimate decree between 
them. 

The difficulty arises always when 
there is a joint decree. Here again, 
the consensus of opinion is that 
if the decree is joint and indivisible, the 
appeal, against the other respondents 
also not be proceeded with and 
will have to be dismissed as a result 
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of the abatement of the appeal against 
the deceased respondent, Different views 
exist in the case of joint decrees in 
favour of respondents whose rights in 
the subject-matter of the decree are 
specified. One view is that in such 
eases, the abatement of the appeal 
against the deceased respondent will 
have the result of making the decree 
affecting his specific interest to be final 
and that the decree against the other 
respondents can be suitably dealt with 
by the appellate Court. We. do not 
consider this view correct. The speci- 
fication of shares or of interest of the 
deceased respondent does not affect the 
nature of the decree and the capacity 
of the joint decree-holder to execute 
the entire decree or to resist the at- 
tempt of the other party to interfere 
with the joint right decree in his fav- 
our. The abatement of an appeal means 
not only that the decree between the 
appellant and the deceased respondent 
has become final, but also, as a neces- 
sary corollary, that the appellate Court 
cannot, in any way, modify that de- 
cree directly or indirectly. The reason 
is plain. It is that in the absence of 
the legal representatives of the deceas- 
ed respondent, the appellate Court can- 
not determine anything between the 
appellant and the legal representatives 
which may affect the rights of the legal- 
representatives under the decree. It is 
immaterial that the modification which 
the Court will do is one to which excep- 
tion can or cannot be taken.” 


19. Applying the test laid down 
in the abovementioned authority, let us 
see whether the success of the appeal, in 
the absence of the legal-representatives 
of the deceased-respondent, would lead to 
the Court’s passing a decree, which would 
be contradictory to the decree, which had 
become final with respect to the same 
subject-matter between the appellants and 
the deceased-respondent. 


20. As already mentioned above, 
the plaintiffs had brought a suit against 
defendants 1 to 7 (now respondents 1 to 
7) for a declaration that they and de~ 
fendants 8 to 11 were éntitled to 2/3rd 
share in the land and the entries made 
in the revenue papers to the effect_ that 
defendants 1 to 7 were owners of one- 
half share therein were wrong, because 
they had got only 1/8rd share in the said 
land. This suit was dismissed by the 
trial Court. After the plaintiffs had filed 
an appeal in this Court in August 1960, 
Tei Ram defendant No. 7, (now respond- 
ent No. 7) died in 1968, when the appeal 
was pending. His .legal-representatives 
having not been brought on the record 
up-till date, the appeal undoubtedly, 
abated qua his share in the land in ques- 
tion. In other words, the suit of the 
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plaintiffs for the said declaration remain- 
ed dismissed so far as the legal-represen- 
tatives of Tej Ram were concerned. In 
case, the appeal proceeded in the absence 
of the legal-representatives of Tej Ram 
and if the same was accepted, it would 
mean that the plaintiffs and defendants 
8 to 11 (mow respondents 8 to 11) were 
entitled to 2/3rd share in the land and 
defendants 1 to 7 to the remaining 1/3rd. 
But the plaintiffs’ suit for the same dec- 
laration had already stood dismissed as 
regards the legal-representatives of Tej 
Ram, defendant No. 7. It meant that 
this Court would be passing a decree, 
which would be inconsistent with the 
trial Court’s decree, which had become 
final between the appellants and the 
deceased-respondent. Moreover, the dis- 
missal of the suit proved that the entries 
in the revenue records to the effect that 
defendants 1 to 7 were owners of one- 
half share in the land were correct, The 
acceptance of the appeal would, on the 
other hand, mean that those entries were 
wrong. This again would be contradic- 
tory to the decree passed by the trial 
Court. 

21. Following the Supreme Court 
decision, referred to above, I hold that 
the appeal has abated in its entirety by 
the non-impleading of the legal-represen~ 
tatives of. Tej Ram, respondent No, 7, 
and, consequently, it stands dismissed. In 
the circumstances of this case, however, 
I leave the parties to bear their own costs 
in this Court. 

SANDHAWALIA, J.: 22. I agree. 

Appeal dismissed. 
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1971, decided by Full Bench on order of 
reference made by Harbans Singh, C, J, 
D/- 27-11-1970. 

(A) Land Acquisition Act (1894), Sec- 
tion 18 — While computing the period 
of limitation for making an application 
for reference, time spent in obtaining the 
copy of the award cannot be deducted — 
Application under S. 18 is covered nei- 
ther by sub-section (2) nor by sub-sec~- 
tion (4) of S. 12 of Limitation Act. AIK 
1930 Pat 14 & ATR 1956 Orissa 34, Dis- 
sented from; AIR 1966 SC 1713, Distin- 
guished — (X-Ref:—— Limitation Act 
(1908), Ss. 12 and 29 (2)), (Paras 14, 16) 
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In enacting sub-section (2) of S. 29 
of Limitation Act, the intention of the 
Legislature was not to enlarge the scope 
of sub-section (2) of S. 12 or of any other 
provision of the Limitation Act which 
has been -made applicable by virtue of 
that sub-section. The only object of Sec- 
tion 29 (2) was to make Sections 4 to 24 
applicable when computing the period cf 
limitation under a special or local law 
exactly in the same manner as they 
would be applicable when computing the 
period of limitation for similar proceed- 
ings under the general law which would 
be governed by the provisions of the 
Limitation Act. (Para 5) 

It cannot also be held that the ap- 
plication made to the Collector under Sec~ 
tion 18 is for setting aside an award. 
It is only an application requiring the 
matter to be referred by the Collector 


‘to the Court for judicial ascertainment 


of the value. At the best it may be 
argued that the award given by the 
Court results in modification of the award 
given by the Collector, but by no stretch 
it can be held that the award given by 
the Court on reference results in setting 
aside of the award of the Collector as 
envisaged under sub-section (4) of S. 12. 
(Para 16) 
(B) Interpretation of Statutes — 
Nothing is to be added to a statute un- 
less there are adequate grounds to justify 
inference that Legislature intended some- 
thing which it omitted to express — (X- 
Ref:— Civil P. C. (1968), Preamble). 
(Para 5) 
(C) Land Acquisition Act (1894), Sec- 
tion 16 (2) — If a person is present at 
the time of the award, whether he takes 
the further care to read the award or 
not, he must be presumed to have the 
knowledge of the essential contents of 
the award — Application for reference 
must be made within six weeks as en- 
visaged in Cl. (a) of S. 18 (2). ATR 1963 
SC 1604 (1606), Referred. (Per Harbans 
Singh, C. J.). (Paras 22, 23) 
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OPINION OF THE FULL BENCH 

DATED 27TH MAY 1971. 


PREM CHAND JAIN, J.: The ques- 
tion that has been referred by my Lord, 
the Chief Justice, for our decision is in 
the following terms:— 

“Ts an applicant entitled to exclude 
the period taken in obtaining a copy cf 
the award while ‘computing the period 
of limitation laid down under sub-s. (2) 
of S. 18 of the Land Acquisition Act?” 

2. It was contended by Mr. Anand 
Saroop, learned counsel, that the peti- 
tioner was entitled to claim exclusion of 
time taken for obtaining the copy of the 
- award. Reliance in support of his con- 
tention was placed on the two provisions 
of the Indian Limitation Act (hereinafter 
referred to as the Limitation Act), viz., 
sub-section (2) of S. 12 and S. 29, in 
addition to the Judicial pronouncements 


7, 8 


12, 


8, 9 
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of different High Courts. On the other 
hand it was contended by Mr. Mittal, 
learned counsel for the respondent that 
the scope of sub-section (2) of S. 12 of 
the Limitation Act was limited and that 
Section 29 could not in turn extend or 
enlarge its scope so as to include even 
an application of reference to be made 
under Section 18 of the Land Acquisition 
Act (hereinafter referred to as the Act). 


3. After giving my thoughtful 
consideration to the entire matter, I find 
myself unable to agree with the conten- 
tion of the learned counsel for the peti- 
tioner. The relevant provisions of the 
Limitation Act are in the following 
terms:— 

“12, (1) In computing the period of 
limitation for any suit, appeal or applica- 
tion, the day from which such period is 
to be reckoned, shall be excluded. 

(2) In computing the period of limi- 
tation for an appeal or an application for 
leave to appeal or for revision or for 
review of a judgment, the day on which 
the judgment complained of was pro- 
nounced and the time requisite for sb- 
taining a copy of the decree, sentence or 
order appealed from or sought to be re- 
vised or reviewed shall be excluded. 

(3) Where a decree or order is ap- 
pealed from or sought to be revised or 
reviewed, or where an application is made 
for leave to appeal froma decree or order, 
the time requisite for obtaining a copy 
of the judgment on which the decree cr 
order is founded shall also be excluded. 

_ (4) In computing the period of limi- 
tation for an application to set aside an 
award, the time requisite for obtaining a 
copy of the award shall be excluded. 

Explanation— In computing under 
this section the time requisite for obtain- 
ing a copy of a decree or an order, any 
time taken by the Court to prepare the 
decree or order before an application for 
a copy thereof is made shall not be ex- 
cluded,” z 

*29(2) Where any special or local law 
prescribed for any suit, appeal or ap- 
plication a period of limitation different 
from the period prescribed’ by the Sehe- 
dule, the provisions of Section 3 shall 
apply as if such period were the period 
prescribed by the Schedule and for the 
purpose of determining any period of 
limitation prescribed for any suit, appeal 
or application by any special or local 
law, the provisions contained in Ss. 4 to 
24 (inclusive) shall apply only in so far 
as, and to the extent to which, they are 
not expressly excluded by such special 
or local law.” 


4. Sub-section (2) of S. 29 makes 
the provisions of Sections 4 to 24, in so 
far as and to the extent to which thəy 
are not expressly excluded by any special 
or local law, applicabile to a suit, appeal 
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or application for which a different period 
of ‘limitation is prescribed under any 
special or local law. The Act is a special 
law and therefore S. 12 would be ap- 
plicable. Under sub-section (2) of S. 12, 
a party is entitled to deduct time re- 
quisite for obtaining a copy of the decree, 
sentence or order appealed from or sought 
ae be revised or reviewed in three cases, 

(1) an appeal, (2) an application for 
leave to appeal and (3) an application for 
revision or for review of a judgment. 
This sub-section does not speak of an 
application to make a reference as en- 
visaged under Section 18 of the Act, In 
my view it will be doing violence to the 
language of the statute if under sub-sec- 
tion (2) of S. 12 even the application for 
making reference under Section 18 is also 
to be excluded especially when the Legis- 
lature thought it proper to specify the 
three types of cases to which that sub- 
section was to apply. 

5. It was sought to be argued by 
Mr. Anand Saroop, Senior Advocate, 
learned counsel, that in the cases falling 
under any special or local law, benefit of 
sub-section (2) of S. 12 would be given 
in respect of any ‘suit, appeal or applica- 
tion’ and its scope could not -be restrict- 
ed only to the cases specified therein, 
that is, an appeal, an application for leave 
to appeal or an application for revision 
or for review. If the interpretation, as 
desired by the learned counsel for the 
_petitioner is put, then it is bound to lead 
to confusing results. Such an interpreta- 
tion, if put, would mean adding someth- 
ing in the statute. It is a well-known 
principle of interpretation that nothing 
is to be added to a statute unless there 
are adequate grounds to justify the in- 
ference that the Legislature intended 
something which it omitted to express. 
Sub-section (2) of S. 29 only describes 
the proceedings to which Ss. 4 to 24 
are made applicable provided they happen 
to apply; but I am afraid, I am unable 
to subscribe to this view that in enact- 
ing sub-section (2) of S. 29, the intention 
of the Legislature was not to enlarge 
the scope of sub-section (2) of S. 12 or 
of any other provision of the Limitation 
Act which has been made applicable by 
virtue of that sub-section. In my view, 
there is no escape from this conclusion 
that the only object of Section 29 2) 
was to make Sections 4 to 24 applicable 
when computing the period of limitation 
under a special or local law exactly in 
the same manner as they would be ap- 
plicable when computing the period of 
limitation for similar proceedings under 
the general law which would be govern- 
ed by the provisions of the Indian Limi- 
tation Act, 


6. At this stage reference may be 
made to the cases on which reliance was 
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placed by Mr. G. C. Mittal, learned coun- 
sel, and which support the view I have 
taken. The first case is a Division Bench 
decision of the Bombay High Court in 
Khashaba Daji Shinde v, M. V. Hinge 
Special Land Acquisition Officer, ILR 
(1965) Bom 831. In that case exactly 


similar question was raised, viz., whether’ ` 


a person applying to the Collector to 
make a reference under Section 18 (1) 
of the Act could claim exclusion of the 
time taken for obtaining copies of the 
award in respect of which he applies that 
a reference should be made and after 
reviewing various judicial pronounce- 
ments, Kotwal, J., speaking for the Court, 
observed as follows:— 

“Thus sub-section (2) of S. 29 makes 
the provisions of Section 12 of the Limi- 
tation Act applicable to applications of 
every kind under any special or local 
law. The Land Acquisition Act is a 
special law and, therefore, by virtue of 
Section 29 (2), S. 12 would apply. Sec- 
tion 29 (2) speaks generally of all appli- 
cations but when we turn to the pro- 
visos of Section 12, we find that sub-sec~ 
tidn (2) speaks of the period of limitation 
prescribed for three things, viz. (1) An 
appeal; (2) an application for leave to 
appeal and (3) an application for revi- 
sion or for review of a judgment. It is 
only in respect of the three categories 
of proceedings mentioned that a party 
is entitled to exclude the time requisite 
for obtaining a copy of the decree, sen- 
tence’ or order appealed from or sought 
to be revised or reviewed. Thus sub-sec- 
tion (2) does not cover the case of an 
application to make a reference under 
Section 18 for it cannot by any stretch 
of language be held to be either an ap- 
plication for leave to appeal or an ap- 
plication for review of judgment. There- 
fore, in terms sub-section (2) of S, 12 
cannot apply.” 


7. The next case to which refer- 
ence may be made is a Full Bench deci- 
sion of the Allahabad High Court in 
Gopaldas Saravadayal v. Commr. of Sales 
Tax, U. P., (1956) 7 STC 360 = (AIR 
1956 All 305) (FB). In that case the 
question that was involved was whether 
in computing the period of 60 days with- 
in which an application must be made 
under sub-section (1) of S. 2 of the U. P, 
Sales Act, 1948, (as in force in the year 
1952), an assessee is not entitled to ex- 
clude the time requisite for obtaining a 
copy of the order under Section 10 (3). 
This question was answered in the nega- 
tive and V. Bhargava, J.„ speaking for 
the Court, observed thus:— 


“To me it appears that all that Sec- 
tion 29 was intended to do was to make 
Sections 4, 9 to 18 and 22 of the Indian 
Limitation Act applicable when comput- 
ing the period of limitation under a 
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special or local law exactly in the same 
manner as they would be applicable when 
computing the: period of limitation for 
similar proceedings under the general law 
which would be governed by the provi- 
sions of the Indian Limitation Act. There 
appears to be no justification for holding 
that Section 29 enlarges the scope of tne 
provisions made applicable by it to com- 
putation of period of limitation prescrib-~ 
ed under a special or local law beyond 
the scope plainly laid down in those pro- 
visions when they are applied for the 
purpose of computing the period of limi- 
tation under the Indian Limitation Act 
itself. I entirely agree with the views, 
expressed by my brother Desai, J., in 
Ram Singh v. Panchayati Adalat, AIR 
1954 All 252, while dealing with the ques- 
tion whether the time taken in obtaining 
a copy of the order of the Panchayati 
Adalat can be excluded under sub-sec- 
tion (2) of S. 12 of the Indian Limita- 
tion Act when computing the period of 
Limitation of 60 days prescribed for an 
application under Section 85 of the U. P. 
Panchayat Raj Act, to the effect that ‘The 
Court must have regard to the provisions 
of the whole of the section and must 
apply them but only so far as they can 
be applied. The Court is not required 
or authorised to make any alterations in 
the provisions in order to make them ap- 
plicable, if otherwise they would not te 
applicable, it is not required or authoris- 
ed to apply only their principle or ana- 
logy. It must be borne in mind that 
Section 29 (2) makes applicable the pro- 
visions contained in several sections when 
the period of limitation prescribed for 
any suit, appeal or application is to be 
determined. It may be that in a zer- 
tain case the provisions of one of those 
sections cannot be applied because it 
does not contain the facts to which the 
provisions of that section can be applied 
or, in other words, there may be a case 
in which though due regard is to be had 
to the provisions of one of those sec- 
tions, no effect can be given to its provi- 
sions. In such a case, it is not compe- 
tent to the Court to modify the language 
of the section in order to give effect to 
its principle or to apply it by way of an 
analogy.’ 


The wide interpretation sought to be 
put by learned counsel on the provisions 
of Section 29, if considered with the re- 
ference to all the provisions of the Indian 
Limitation Act made applicable by that 
section to the computation of period cf 
limitation under any special or local law, 
will lead to startling results. Section 13 
of the Indian Limitation Acf, as already 
mentioned by me earlier, deals with the 
method of computing the period of limi- 
tation prescribed for any suit and lays 
down that the time, during which the 
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defendant has been absent from “British 
India and from the territories beyond 
British India under the administration of 
the Central Government or the Crown 
Representative, shall be excluded. If the 
submission of learned counsel about the 
scope of Section 29 be accepted, S. 13 
of the Indian Limitation Act will have 
to be interpreted as laying down a rule 
for computing a period of limitation pre- 
scribed not only for a suit but for an 
appeal as well as an application when 
the suit, appeal or application happens 
to be under a special or local law. The 
effect of this interpretation on sub-~sec-~ 
tion (2) of S. 12-itself may also be con- 
sidered. If the period of limitation for a 
suit or an application other than an ap- 
plication for leave to appeal .or an ap- 
plication for review of judgment has to 
be computed under the general law to 
which the Indian Limitation Act applies, 
the provisions of sub-section (2) of Sec- 
tion 12 are clearly not applicable. On 
the other hand, on the interpretation of 
Section 29 pressed before us, the provi- 
sions of sub-section (2) of S. 12 would 
be applicable to any suit and any ap- 
plication including an application for 
leave to appeal and an application for 
review of judgment, provided the period 
of limitation has been prescribed by a 
special or local law. Generally, the 
period of limitation for an application to 
execute a decree or order of a Civil 
Court falling under Art. 182 of the Indian 
Limitation Act is computed from the date 
of the decree or order, except where 
special circumstances mentioned in the 
third column against that Article exist, 
and this period is three years unless a 
certified copy of the decree or order has 
been registered when it is six years. It 
is quite clear that, in computing this 
period of three years or six years from 
the date of the decree or order, the time 
spent in obtaining a copy of the decree 
or order will not be excluded under sub- 
section (2) of S. 12 of the Indian Limita- 
tion Act, Group (F) of the Fourth Sché- 
dule to the U. P. Tenancy Act, 1939, pre- 
scribes the period of limitation for ex- 
ecution of decrees of various types passed 
under that Act. In the case of an ap- 
plication for execution of a money decree 
under the U. P. Tenancy Act, the period 
is three years and is to be computed from 
the date of the final decree in the case. 
On the interpretation urged before us, it 
would have to be held that, in computing 
the period of limitation for an applica- 
tion for execution of a money decree 
under the U. P. Tenancy Act, the pro- 
visions of sub-section (2) of S. 12 of the 
Indian Limitation Act would have to be 


applied and the time reguisite for ob- 
taining a copy of the final decree -will be 
excluded, The circumstance that it may 


- 
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not be necessary to file a certified copy 
of the decree, when applying for execu- 
tion, will be immaterial in view of the 
decision of their Lordships of the Privy 
Council in J. N. Surty v, T. S. Chettyar 
Firm, (1928) 55 Ind App 161 = (AIR 
1928 PC 103) because a decree-holder 
may require a copy of the decree and 
judgment for purposes other than the 
filing of the copy at the time of making 
the application for execution. Their 
Lordships of the Privy Council held:— 
‘Section 12 makes no reference to the 
Code of Civil Procedure or to any other 
Act. It does not say why the time is to 
be. excluded, but simply enacts it as a 
positive direction. l 


If, indeed, it could be shown that in 
some particular class of cases there could 
be no object in obtaining the two docu- 
ments, an argument might be offered that 
no time could be requisite for obtaining 
something not requisite. But this is not 
so. The decree may be complicated, and 
it may be open to draw it up in two 
different ways, and the practitioner may 
well want to see its form before attack- 
ing it by his memorandum of appeal.’ 


On this principle, a decree-holder ex- 
ecuting his decree under the U. P, Ten- 
ancy Act may very well claim that he 
requires a copy of the decree in order 
to decide whether he should apply for 
execution and to choose the manner of 
executing the decree. He would then 
be entitled to claim that, under Sec. 29 
of the Indian Limitation Act, the period 
requisite for obtaining the copy of the 
decree should be excluded when comput- 
ing the period of limitation for that ap- 
plication prescribed by the U., P. Tenancy 
Act which is clearly a special-and local 
law. I am unable to accept that the legis- 
lature, in using the words “any suit, ap- 
peal or application’ in Section 29 could 
have intended to so enlarge the scope of 
sub-section (2) of S. 12 as to make it ap- 
plicable in the case of an application for 
execution under the U. P. Tenancy Act 
or such other special or local law, while 
sub-section (2) of S. 12 was clearly so 
worded as not to be applicable to an ap- 
plication for execution under the general 
law, the period of limitation- for which 
is prescribed by the Indian Limitation 
Act itself. The interpretation, which thus 
seeks. to widen the scope of sub-sec. (2) 


of S. 12 in its applicability to computa-. 


tion of periods of limitation prescribed 
by a special or local law, cannot be said 
to be in conformity with the intention 
of the legislature in enacting Section 29, 
which, obviously, was to give the benefit 
of this provision to a person whose ap- 
peal or application for leave to appeal 
or apolication for review of judgment 
was governed by limitation prescribed by 
the special or local law and not by the 
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general ‘law incorporated in the Limita- 
tion Act.” 


8. The other case to which refer- 
ence may be made is of the Chief Court 
of Punjab, reported as Bhagwan Das v. 
Collector, Lahore, No. 79 Pun Re 1904, 
wherein it was held as under:— 


“As, therefore, the words of Sec- 
tion 18 (1) of Act 1 of 1894 and of Sec- 
tion 12 of the Limitation Act are per- 
fectly clear and unambiguous, and as in 
their plain ordinary sense the words em- 
ployed in Section 12 of the latter Act 
cannot be construed in suck a forced 
manner as to cover the case of an ap- 
plication under Section 18 (1) of the 
former Act, we are compelled upon the 
authorities to hold that the application 
of the 2nd May 1901 was at the time of 
presentation barred by time and as such 
_ rightly dismissed by the lower _ 

ourt,”’ 
A similar view was taken by a learned 
Judge of the Bombay High Court in 
Jankibai Tukaram v. Nagpur Improve- 
ment Trust, Nagpur, AIR 1960 Bom -199, 
wherein it was held as under:-— 


“The Land Acquisition Act, which is 
a special law, prescribed for an applica- 
tion under Section 18 a special period cf 
limitation diferent from the period pre- 
scribed therefor by the First Schedule 
to the Limitation Act, and therefore in 
determining such period of limitation the 
provisions contained in Section 4, Ss. 9 
to 18 and S. 22 shall apply. One of these 
sections is Section 12 of the Limitation 
Act, sub-section (2) of which reads as 
follows:— 


‘In computing the period of limita- 
tion prescribed for an appeal, en applica- 
tion for leave to appeal and an applica- 
tion for a review of judgmeni, the day 
on which the judgment complained cf 
was pronounced, and the time requisite 
for obtaining a copy of the decree, sen- 
tence or order appealed from or sought 
to be reviewed, shall be excluded.’ 
Reliance is also placed on 55 Ind App 
pa (AIR 1928 PC 103) where it was 

eld:—- 


‘Section 12, sub-s. (2) of the Indian 
Limitation Act, 1908, which excludes from 
the period of limitation for eppealing 
from a decree the time “requisite” for 
obtaining a copy of it, applies even when 
by a rule of the High Court-a mem- 
orandum of appeal need not be accom- 
panied by a copy of the decree.’ 


But in my opinion, sub-section (2) of 
S. 12 refers to an appeal, an application 
for leave to appeal and an application fcr 
review of judgment. An application for 
reference under Section 18 of the Land 
Acquisition Act does not therefore attract 
the application of sub-section (2) of S. 12 
of the Limitation Act, 
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` 12, Reliance is also placed on sub= 
section (4) of S. 12 of the Limitation Act 
which reads as follows: 


In computing the period of limita- 
tion prescribed for an application to set 
aside an award, the time requisite for 
obtaining a copy of the award shall be 
excluded.’ 

“And on Burjorjee v, Special Col- 
lector, Rangoon, AIR 1926 Rang 135, 
where it was held that Section 12 (4) of 
the Limitation Act applies to an applica- 
tion to the Collector to refér a matter 
to the Court and the applicant is entitled 
to exclude the time requisite for obtain~ 
ing the copy of the Collector’s award. 
With great respect, I dissent from this 
view because sub-section (4) of S. 12 
refers to applications to set aside an 
award such as an award in arbitration 
proceedings and an application for refer- 
ence under Section 18 of the Land Acqui- 
sition Act can never be treated as an ap- 
plication to set aside an award. Even if 
the reference is accepted the award may 
be only modified. An application for re~ 
ference under Section 18 of the Act can- 
not therefore be treated as an applica- 
tion to set aside an award. Learned 
counsel for the non-applicant has cited 
Secy. of State v. Karim Bux, AIR 1939 
All 130 in support of his contention that 
time taken to obtain copies of an order 
under the Land Acquisition Act cannot 
be excluded for the purposes of comput- 
ing the period of six weeks prescribed 
by the proviso to Section 18 of the Act.” 

9. The last case to which refer- 
ence may be made is a Division Bench 
decision of this Court in Hari Krishan 
Khosla v. State of Pepsu, AIR 1958 Punj 
490, wherein it was held as under:— 

“On the second question, there. does 
not seem to be much difficulty. The 
petitioner claims deduction of the time 
spent in obtaining certified copies of the 
award under Section 12. The first ques- 
tion that has to be determined in this 
connection is whether Section 29 of the 
Limitation Act would be applicable in 
the present case. Section 29 (2) is in 
the following terms:— 

‘Where any special or legal law pre- 
scribes for any suit, appeal or applica- 
tion a period of limitation different from 
the period prescribed therefor by the frst 
schedule, the provisions of Section 3 shall 
apply, as if such periods were prescribed 
therefor in that schedule, and for «he 
purpose of determining any period of 
limitation prescribed for any suit, appeal 
o application by any special or local 
aw; 

(a) the provisions contained in Sec- 
tion 4, Ss. 9 to 18, and 5. 22 shall apply 
only in so far as, and to the extent to 


which, they are not expressly excluded ` 


by such special or local law. 
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It is claimed that Section 12 would be 
applicable inasmuch as it is not expressly 
excluded by the special or local law, 
namely, the Act. In Nafis-ud-din v. Secy. 
of State, ILR 9 Lah 244 = (AIR 1927 
Lah 858 (2)), it was held that Section 12 
of the Limitation Act did not apply in 
computing the period of limitation nre- 
scribed for an application under sub-sec- 
tion (1) of S. 18 of the Land Acquisition 
Act and, therefore, the time requisite 
for obtaining a copy of the award could 
not be deducted, 

This decision, however, is not very 
helpful as it does not discuss the matter 
at any great length. In Kashi Parshad v. 
Notified Area Mahoba, ILR 54 All 282 = 
(AIR 1932 All 598) it was decided that 
Section 29 of the Indian Limitation Act 
did not apply to an application under 
Section 18 of the Land Acquisition Act 
and the Lahore case was followed. 
Assuming without deciding that Sec. 12 
applies, which was in fact applied in 
AIR 1926 Rang 135, the benefit of Sec- 
tion 12 cannot be given in the present 
case. The only sub-section of Section 12, 
under which the present case can fail, 
is (4) which is in the following terms: 


-'In computing the period of limita- 
tion prescribed for an application to set 
aside an award, the time requisite for 
obtaining a copy of the award shall be 
excluded.’ 

It cannot be regarded that an ap- 
plication to make a reference under Sec- 
tion 18 of the Land Acquisition Act is 
equivalent to an application to set aside 
an award. The Collector is only to make 
the reference in which the award may 
be confirmed or a different award may 
be given by enhancing the amount of 
compensation. 

No case has been brought to our 
notice which has authoritatively con- 
sidered this question and has held that 
Section 12 (4) would cover the case of 
an application made under Section 18 of 
the Land Acquisition Act.” 

, 10. Now I advert to the cases to 
which reference was made by Mr. Anand 
Saroop, learned counsel. The first case 
is a Division Bench decision of the Lahore 
High Court in Muhammad Hayat Haji 
Muhammad v. Commr. of Income-tax, 
Punjab & N. W. F. P., AIR 1929 Lah 170. 
The facts of that case were that an ap- 
plication under Section 66 (8) of the In- 
come-tax Act was presented praying that 
the Income-tax Commissioner be required 
to refer certain question of law to the 
High Court which arose from his order 
dated 17th August, 1927, passed under 
sub-section (2) of S, 66. Under sub-sec- 
tion (3), the petition could have been filed 
within six months from the date of the 
service of the order. A question arose 
whether the petitioner was entitled to 
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deduct time spent in obtaining the copy 
of the order of the Income-tax Commis- 
sioner or not, while filing application 
under Section 66 (3). The learned Judges 
relying on Section 29 of the Limitation 
Act, held that “if the days spent in ob- 
taining the copy be excluded, as they 
should be under Section 29, Limitation 
Act (as amended in 1922), the petition is 
within time.” This decision of the Lahore 
High Court is hardly of any assistance 
because there is no discussion nor the 
matter was considered after taking into 
consideration Section 12 of the Limita- 
tion Act. 


11. The next case on which re- 
liance was placed, is of the Patna High 
Court in Mohan Lal Hardeo Das. v. 
Commr. of Income-tax, Bihar & Orissa, 
AIR 1930 Pat 14. That case was also 
under the Income-tax Act and the 
learned Judges, on the point which has 
been debated before us, held as follows: 

“Thus, it will not, I think, be strain- 

ing the law to hold that the main princi- 
ple laid down in Section 12, namely, that 
the period for obtaining copies shall be 
excluded in computing the period of limi- 
tation-in certain cases has been made 
applicable by Section 29 in the case of a 
suit, appeal or an application under the 
special law for which a period of limita- 
tion has been prescribed and this will 
cover an application under Section 66 (2) 
and (3), Income-tax Act. In my judg- 
ment, technicalities apart, this will be the 
only reasonable way of giving effect to 
the intention of the legislature. This is 
the view which seems to have been taken 
by the Lahore High Court in the case to 
which I have referred just now and 
which was a case in which the question 
of limitation arose in connection with an 
application made to the High Court under 
Section 66, Cl. (3). This is also substan- 
tially the view of the Rangoon High 
Court and it finds no little support from 
the line of reasoning which was adopted 
in many cases which were decided before 
the passing of Act 11 of 1922. In those 
days there was nothing in Section 29, 
Limitation Act, or anywhere else to make 
the general provisions of the Limitation 
Act as found in Sections 4, 9 to 18 and 
22 applicable to any of the special laws 
or enactments. It was, however, held 
in a number of cases that these general 
provisions would apply to a special enact- 
ment where the Act is not a complete 
code in itself.” 
With utmost respect to the learned Judges 
and for the reasons recorded in the 
earlier part of my judgment, I do not 
agree with this view. 

12. >- The other ease to which re- 
ference may be made is of the Orissa 
High Court in Satrughan Mall v. Revenue 
Commr., Orissa, AIR 1956 Orissa 34, 
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The learned Judges in that case have 
relied on the decisions of the Lahore 
and Patna High Courts, referred to above, ` 
and that of the Rangoon High Court in 
Ramanath Reddiar v. Commr., Income- 
a AIR 1928 Rang 152 and held as 
under:— 


“The second objection raised by Mr. 
Mohapatra is more difficult to meet. Sub-~ 
section (2) of S. 12, Limitation Act is, in 
terms, limited to (i) appeal, (ii) applica- 
tion for review of judgment and (iii) ap- 
plication for leave to appeal. On a strict 
construction, therefore, that sub-section 
cannot help the petitioner in respect of 
an application under Section 29 (2), Orissa 
Agricultural Income-tax Act to state a 
case for the decision of the High Court. 
But we notice that the corresponding 
provision in Section 66, Indian Income- 
tax Act as it stood prior to the amend- 
ments made in 1930 by Act 22 of 1930 
had been given a liberal construction by 
three High Courts (See AIR 1930 Pat 14; 
in 1928 Rang 152 and AIR 1929 Lah 

In all those decisions it was held that 
Section 12 (2), Limitation Act would 
apply in respect of an application to the 
Income-tax authority to stete a case 
under Section 66 (1), Income-tax Act. 
Doubtless, so far as income-tax law was 
concerned, the Legislature gave recogni- 
tion to these decisions by inserting Sec- 
tion 67-A by the amending Act 22 of 
1930. But the reasons given by the 
learned Judges for giving such gq liberal 
construction seem to be quite convincing 
and may be adopted in the present in- 
stance also.” 

Again with utmost respect, I de not agree 
with this view. 

13. The only other decision to 
which reference need be made is that of 
the Supreme Court in Additional Collec- 
tor of Customs, Calcutta v. M/s. Best 
and Co., AIR 1966 SC 1713. The learned 
counsel placed reliance on this decision 
of the Supreme Court for the proposition 
that under Section 18 (2) of the Act, 
grounds in detail are required to be given 
in the application to be made to the Col- 
lector for filing the reference, that copy 
of the award is essential before such 
grounds can be given, and that for these 
reasons the time spent in obtaining the 
copy of the award can legally be deduct- 
ed. This decision of their Lordships of 
the Supreme Court, in my view, does not 
benefit the petitioner. The point with 
which we are concerned, was not the 
subject-matter of decision in that case. 
The question in that case was whether 
the petitioners who filed an application 
for a certificate under Art. 133 of the 
Constitution of India, were entitled to 
deduct time spent in obtaining the copy 
of the judgment and the order irrespec- 
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tive of the fact that it was not necessary 
to annex those copies with the applica- 
tion filed under Art. 133. It was on that 
question that their Lordships held that 
the petitioner was entitled to deduct time 
spent for obtaining the certified copies 
of the judgment and order. As earlier 
observed, on the facts of the case in hand 
that decision of their Lordships of the 
Supreme Court is of no help 4o the peti- 
tioner. Here we are concerned whether 
the petitioner can take benefit of sub- 
section (2) of S. 29 of the Limitation Act 
so as to enlarge the scope of sub-sec. (2) 
of S. 12, 

14. From the discussion above, I 
have no hesitation in holding that while 
computing the period of limitation for 
making an application for reference, time 
spent in obtaining the copy of the award 
cannot be deducted and that an applica- 
tion for making reference under S. i8 
is not covered by the provisions of sub= 
section (2) of S. 12, 


15. In the alternative it was 
sought to be argued by Mr. Anand 
Saroop, learned counsel, that even if the 
case of the petitioner did not fall under 
sub-séction (2) of 5. 12, then also the 
petitioner was entitled to deduct time for 
obtaining a certified copy of the award as 
his case fell under sub-section (4) of 
S. 12. In substance, the contention of 
the learned counsel was that in reality, 
application under Section 18 of the Act 
was an application for setting aside the 
award of the Collector and hence sub- 
section (4) of S. 12 was attracted. After 
giving my thoughtful consideration to the 
entire matter, I find myself unable to 
agree with this contention of the learned 
counsel. Section 18 which prescribes pro- 
cedure for reference, is in the following 
terms:— 

*18(1). Any person interested who 
has not accepted the award may, by 
written application to the Collector, re- 
quire that the matter be referred by the 
Collector for the determination of the 
Court, whether this objection be to the 
measurement of the land, the amount of 
the compensation, the persons to whom it 
is payable, or the apportionment of the 


compensation among the persons in- 
terested. 
(2) The application shall state the 


grounds on which objection to the award 
is taken: 

Provided that every such application 
shall be made,— 

(a) if the person making it was pre- 
sent or represented before the Collector 
at the time when he made his award, 
within six weeks from the date of the 
Collector’s award; 

(b) in other cases, within six weeks 
of the receipt of the notice from the Col- 
lector under Section 12, sub-section (2), 


Gram Panchayat, Murthal v, L. A. Collector (FB) [Prs. 13-16] P, & H. 43 


or within six months from the date of 
the Collector’s award, whichever period 
shall first expire.” 

The scope of reference under Section 18 
is limited only to four points, viz., ob- 
yections relating to measurement of land, 
amount of compensation, the person to 
whom it is payable, and the apportion- 
ment of the amount among the persons 
interested, The application has to be made 
within the period of limitation specified 
in the proviso to this section. The only 
remedy for a person interested who is 
dissatisfied with the Collector’s award is 
to apply for a reference under Section 18. 
The Act has created a special jurisdiction 
and provided a special remedy for per- 
sons aggrieved with anything done with 
the exercise of that jurisdiction. The 
Collector’s award, though conclusive 
against the Government, is subject to the 
landowners’ right to have the matter re- 
ferred to the Court. 


16. On the plain reading of this 
section, it cannot be held that the applica- 
tion made to the Collector is for setting 
aside an award. It is only an applica- 
tion requiring the matter to be referred 
by the Collector to the Court for judi- 
cial ascertainment of the value. The 
Court on receiving the reference, pro- 
ceeds in accordance with the provisions 
of the Act to determine the amount of 
compensation to be awarded for- land 
acquired and gives an award in the form 
prescribed under Section 26 which reads 
as under:— 


“26. (1) Every award under this Part 
shall be in writing signed by the Judge, 
and shall specify the amount awarded 
under clause first of sub-section (1) of 
5. 23, and also the amounts (if any) res- 
pectively awarded under each of the other 


- clauses of the same sub-section, together 


with the grounds of awarding each of 
the said amounts. 


(2) Every such award shall be deem- 

ed to be a decree and the statement of 
the grounds of every such award a judg- 
ment within the meaning of Section 2, 
Cl. (2), and S. 2, Cl. (9), respectively, of 
the Code of Civil Procedure, 1908.” 
The Court does not set aside the award 
of the Collector; but gives its own judi- 
cial verdict on the question of compensa- 
tion. At the best it may be argued ‘that 
the award given by the Court results in 
modification of the award given by the, 
Collector; but by no stretch it can be! 
held that the award given by the Court 
on reference results in setting aside cf 
the award of the Collector. Thus I hold 
that an application requiring the matter’ 
to be referred by the Collector to the’ 
Court, is not an application to set aside 
an award as envisaged under sub-sec. (4) 
of 5. 12 of the Limitation Act, 
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17. For the reasons recorded 
above, the question is answered in the 
negative and it is held that an applicant 
is not entitled to exclude the period taken 
in obtaining a copy of the award while 
computing the period of limitation laid 
down under sub-section (2) of 5, 18. 


HARBANS SINGH, C. J.: 18 I 
agree that in view of the wording of Sec- 
tion 12 of the Limitation Act and 8. 18 
of the Land Acquisition Act, and the 
preponderance of the judicial view as 
noticed by my learned brother, P. C. 
Jain, J., the answer to the question has 
to be given in the negative. The matter 
will now go back to the learned Single 
Judge with the answer as above. 


GURDEV SINGH, J.: 19. 
agree. 


FINAL JUDGMENT OF SINGLE JUDGE 
(5th August, 1971) 


HARBANS SINGH, C. J.: 20. This 
ease has come back after the answer 
given by the Full Bench to the ques- 
tion referred, namely, “Is an applicant 
entitled to exclude the period taken in 
obtaining a copy of the award while com- 
puting the period of limitation laid down 
under sub-section (2) of S. 18 of the Land 
Acquisition Act?” .The reply given is in 
the negative. We have, therefore, to see 
whether the application filed on behalf 
of the Gram Panchayat, petitioner in the 
present case, to the Collector requiring 
him to refer the matter of compensation 
for the determination of the Court, was 
beyond time as held by the Collector, or 
the same was well within time. The 
period of limitation is given in sub-sec~ 
tion (2) of S. 18 of the Land Acquisition 
Act, 1894 (hereinafter to be referred to 
as ‘the Act’). Clauses (a) and (b) of that 
sub-section which relate to two different 
circumstances, are as follows:— 

“(a) If the person making it (the ap- 
plication for reference to Court) was pre- 
sent or represented before the Collector 
at the time when he made his award, 
within six weeks from the date of the 
Collector’s award; 

(b) in other cases, within six weeks 
of the receipt of the notice from the 
Collector under S. 12, sub-section (2), or 
within six months from the date of the 
Collectors award, whichever period shall 
first expire.” 


Sub-section (1) of 8. 12 provides that an 
award, made by the Collector under Sec- 
tion 11. “shall be filed in the Collector’s 
office and shall, except as hereinafter 
provided,” be final and conclusive evi- 
dence” of the matters mentioned therein. 
Sub-section (2) then provides— 

“12. (2) The Collector shall give im- 
mediate notice of his award to such of 
the persons interested as are not present 
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personally or by their representatives 
when the award is made.” l 

Thus, under sub-section (2) of S, 18 dif- 
ferent periods of limitation are prescrib< 
ed. Clause (a) of that sub-section pro- 
vides for six weeks’ limitation from the 
date of the Collector’s award in case of 
persons who are present personally or 
through some representative before the 
Collector “at the time when he made his 
award.” In case of all others, namely, 
those who are not present before the Col- 
lector “at the time when he made his 
award”, it is Cl. (b) which governs their 
ease. This again is split ur into two 
categories, that is, if the Coliector does 
give a notice as provided under sub-sec-~ 
tion (2) of S. 12, then the application 
must be made within six weeks of the 
receipt of the notice, and, if no such 
notice is given. or if such period of six 
weeks expires subsequent to a period of 
six months from the date of the award, 
then the period of limitation is six 
months. 


21. In the present case, the Sar~ 
panch on behalf of the Panchayat was 
present before the Collector on the date 
of the award. This is not disputed. How- 
ever, the argument of the learned coun- 
sel for the petitioner before me is that 
a notice for appearing before him on 
26th March 1970 was sent to Panchayat 
Deh through the Sarpanch on 18th March, 
and this notice was served on 24th March, 
1970. As the award was made on 26th 
March, 1970, this notiee could not pos- 
sibly be treated as a notice under sub- 
section (2) of S. 12 of the Act, as the 
notice purported to be. This notice pur- 
ported to be a notice under Section 12 
and S, 31 (1) of the Act. He is, therefore, 
right in saying that this case would not 
be governed by the first part of Cl. (b) of 
S. 18 (2), because this cannot be treated 
as a notice of the award served on him 
on 24th March, when the award was 
given subsequently,. However, in view of 
this notice the Sarpanch did appear before 
the Collector on 26th March and was in 
fact present at the time of the award. 
Therefore, all the conditions laid down 
in sub-section (1) of S, 12 are fully cover- 
ed. There is no further provision that 
if a person is present at the time of the 
award, he should be informed that an 
award is going to be announced on that 
day, or that he should be conveyed the 
essential contents of the award. All that 
the sub-section requires is the actual pre- 
sence “at the time of the award.” 


22. The learned counsel, however, 
referred to State of Punjab v. Mst. Qaisar 
Jehan Begum, AIR 1963 SC 1604, at 
p. 1606, placing reliance on the observa- 
tions of their Lordships in paragraph 5, 
which runs as follows:— 
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“As to the second part of Cl. (b) of 
the proviso, the true scope and effect 
thereof was considered by this Court in 
Harish Chandra’s case, 1962-1 SCR 676 
= (AIR 1961 SC 1500). It was there 
observed that a literal and mechanical 
construction of the words ‘six months 
from the date of the Collectors award’ 
occurring in the second part of Cl. (b) of 
the proviso would not be appropriate 
and ‘the knowledge of the party affected 
by the award, either actual or construc- 
tive, being an essential requirement cf 
fair play and natural justice, the expres- 
sion used in the proviso must mean the 
date when the-award is either communi- 
cated to the party or is known by him 
either’ actually or constructively’ 
EEEIEE AN Now, knowledge of the 
award does not mean a mere knowledge 
of the fact that an award has been made. 
The knowledge must relate to the es- 
sential contents of the award. These con- 
tents may be known either actually or 
constructively. If the award is com- 
municated to a party under Section 12 (2) 
of the Act, the party must be obviously 
fixed with knowledge of the contents of 
the award whether he reads it or not 


The contention of the learned counsel 
was that in the present case a wrong 
notice was given to the petitioner under 
Section 12 to come and get the compensa- 
tion, and consequently the Sarpanch did 
not know that he was to go to the Col- 
lector for the purposes of an award 
being made and, therefore, he could not 
be said to have the requisite knowledge 
of the contents of the awar by merely 
being present on a wrong notion. ‘The 
fact that he was not given a proper notice 
under Section 12 may have a bearing 
on the validity of the award, but the 
question is that if he was present be- 
fore the Collector at the time when he 
made his award, would then Cl. (a) of 
Section 18 (2) be not satisfied? As a 
matter of fact this is answered by the 
further observations of their Lordships 
made immediately after the above-quoted 
observations and ig as follows:— 


“Similarly when a party is present 

in Court either personally or through his 
representative when the award is made 
by the Collector, it must be presumed 
that he knows the contents of the award. 
Having regard to the scheme of the Act 
we think that knowledge of the award 
must mean knowledge of the essential 
contents of the award,” 
In view of these observations all that 
can be said is that if a person is present 
at the time of the award, whether he 
takes the further care to read the award 
or not, he must be presumed to have the 
knowledge of the essential contents of the 
award. 
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23. For the reasons stated above, 
therefore, I find that the presence of the 
Sarpanch not being denied, he was to file 
this application within six weeks of the 
date of the award and that not having 
been done, the application was barred by 
time and was rightly rejected by the 
Collector. There is, therefore, no force 
in this revision and the same is dismissed, 
with no order as to costs. 

Order accordingly, 
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P. C. PANDIT, J. 


Daya Chand, Petitioner v. Ram Phal 
and another, Respondents. 


Civil Revn. No. 105 of 1971, D/- 
27-5-1971, from order of P. L. Sanghi, Sr. 
Sub. J., with Enhanced Appellate Powers, 
Rohtak, D/- 2-1-1971. 

Civil P. C. (1908), O. 43, R. 1 (e), 
©. 9, R. 9 — Application for restoration 
of suit dismissed for default — Another 
application for restoration of first applica- 
tion also dismissed — Order on such ap- 
plication is not.appealable. AIR 1923 Lah 
302 (2) & AIR 1951 Pepsu 82 & AIR 1947 
Bom 328 & ATR 1968 Bom 250 & AIR 
1935 Mad 609, Rel. on; AIR 1937 Oudh 
344, Dissented from, (Para 4) 


Cases Referred: Chronological Paras 


(1968) AIR 1968 Bom 250 (V 55)= 
9 Bom LR 629, Laxmi Invest- 
ment Co. Pvt. Ltd. Akola v. 
Tarachand Harbilas 3 
(1951) AIR 1951 Pepsu 82 (V 38)= 
3 Pepsu LR 52, Hira Lal Jwala 
Sahai v. Sitla Kahna 3 
(1947) AIR 1947 Bom 328 (V 34)= 
49 Bom LR 155, Kalookhan 
Fazledin v. Surji Vallabhadas 3 
(1937) AIR 1937 Oudh 344 (V 24)= 
ILR 13 Luck 246, Rameshwar 
Dutt v. Harihar | 3 
(1935) AIR 1935 Mad 609 (V 22)= 
69 Mad LJ 99, Sadaya Padayachi 
v. Chinnaswami Naidu 
(1923) AIR 1923 Lah- 302(2) (V 10)= 
73 Ind Cäs 821, Lok Nath v. Mt. 
Sattan Bai 3 


I. S. Balhara, for Petitioner; Roshan 
Lal Sharma, for Respondents. 


_ ORDER:— The facts giving rise to 
this revision petition are these. On 8th 
September, 1966; Badlu and his brother 
Mange sold the property in dispute to 
Daya Chand for Rs, 5,500/-. This led to 
a suit for pre-emption, which was filed 
by Ram, Phal, minor son of Badlu, 
through his mother Shrimati Natho, on 
sist August, 1967. The suit was dismis- 
sed in default on 17th April, 1968. On 
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18th April, 1968, the plaintiff filed an 
application under Order 9, Rule 9, Code 
of Civil Procedure, for restoration. On 
16th May, 1968, the trial Judge directed 
the plaintiff to. deposit process fee for 
‘summoning the defendants. This applica- 
tion was dismissed on 6th June, 1968, for 
non-prosecution. On 7th June, 1968, the 
plaintiff filed another application for res- 
toration of the first application dated 18th 
April, 1968. The second application was 
dismissed in default on 10th June, 1968. 
The plaintiff then filed an appeal against 
the order dated 10th June, 1968, before 
the learned District Judge, Rohtak. On 
15th May, 1969, the learned Judge set 
aside the order dated 10th June, 1968, 
and remanded the case to trial Court for 
deciding the second application dated 7th 
June, 1968, on merits, On 7th May, 1970, 
the second application was so decided 
and dismissed. The trial Judge found 
that there was gross negligence on the 
part of the plaintiff's counsel in not de- 
positing the process fee given to him by 
his client. 

2. Thereafter, the plaintiff filed an 
appeal against the order dated 7th May, 
1970. On 2nd January, 1971, the learned 
Senior Subordinate Judge, Rohtak, who 
was invested with enhanced appellate 
powers, allowed the same. reversed the 
finding of the trial Court that the plain- 
tiff had no sufficient cause for not filing 
the process fee and remanded the case 
to the trial Judge for deciding the ap- 
plication dated 18th April, 1968, on 
merits, Against this decision, Daya 
Chand, defendant, has filed the present 
revision petition. 

3. The sole question that has been 
argued before me is whether the order 
dated 7th May, 1970, by which the plain- 
tiffs second application dated 7th June, 
1968, had been dismissed by the trial 
Judge, was appealable or not. If latter 
be the case, then the impugned order 
would be without jurisdiction. On this 
point, there is admittedly divergence of 
judicial opinion. Lahore, Pepsu, Bombay 
and Madras High Courts have taken the 
view that such an order is not. appealable, 
while a Bench of the Oudh High Court 
has taken a contrary view. Reference in 
this connection may be made to Lok 
Nath v. Mt. Sattan Bai, AIR 1923 Lah 
302; Hira Lal Jwala Sahai v. Sitla Kahna, 
AIR 1951 Pepsu 82; Kalookhan Fazledin 
v. Surji Vallabhadas, ATR 1947 Bom 328; 
Laxmi Investment Co. Pvt. Ltd. Akola 
v. Tarachand Harbilas, AIR 1968 Bom 
250; Sadaya Padayachi v. Chinnaswami 
Naidu, AIR 1935 Mad 609 and Rameshar 
Dutt v. Harihar, ILR 13 Luck 246 = 
AIR 1937 Oudh 344. 

å. Following the majority view, 


especially when the Lahore and the Pepsu, 
High Courts have held that such an order 


. în March, 1980. 


A. I. R. 


is not appealable, I would: held. that the 
order dated 7th May, 1970, in the instant 
case, was not appealable and, consequ- 
ently, the order passed by the learned 
Senior Subordinate Judge dated 2nd 
January, 1971, under revision before me, 
was without jurisdiction. This order has, 
therefore, to be quashed. 

5. The result is that this petition 
succeeds and the impugned order is set 
aside. In the circumstances of this case, 
however, I leeve the parties to bear their 
own. costs throughout. 

Petition allowed. 


ad 
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S. S. SANDHAWALIA, J. 
Tek Chand Melamal, Appellant v. 


Firm Amar Nath Basheshar Das, Res- 
pondent, 


Second Appeal No. 1783 of 1970, 
with Civil Mise. No. 1094 of_1971, D/- 
27-5-1971, from decree of S. S, Sodhi, 
Addl. Dist. J., Hoshiarpur, D/- 9-6-1970. 


f (A) Houses and Rents — East Pun- 
jab Urban Rent Restriction Act (3 of 
1949), S. 3 — Notification No. 6487-ICI- 
65/29820, D/- 30-7-1965, Cl. (b) — Ex- 
emption. 

The exemption under CI, (b) is avail- 
able to a landlord if only he has filed the 
suit for ejectment of the tenant within 
the period of exemption, (Para 7) 


Thus it is not necessary that the 
decree in the suit must have also been 
obtained within this period. of exemp- 
tion. The filing of the suit is within the 
hands of the landlord but the obtaining 
of the decree is not. (Para 7) 

(B) Civil P. C. (1908), O. 1, R. 10 — 
Government as party — A Government 
notification is a statutory provision of 
which the court can take judicial notice 
and it is not necessary to implead the 
Government as a party — (K~Ref:— Evi- 
dence Act (1872), Ss. 56 and 57). 

(Para 13) 

D. N Aggarwal and R. L. Aggarwal, 
for Appellant; Maluk Singh, for Res- 
pondent. l 

JUDGMENT:— This execution se- 
cond appeal raises an interesting question 
regarding the true construction to be 
placed on the Government notification 
No. 6487-ICI-65/29820, dated the 30th 
July, 1965, issued under Section 3 of the 
Punjab Urban Rent Restriction Act, 1949. 


2. The facts are not in dispute. 
Tek Chand appellant had completed the 
construction of the premises in dispute 
The suit for ejectment 
was instituted on the 12th of February, 


1O/10/E244/71/MVI 


os 


haere nara vee enn AERIALS IO ON RE 


1972 


1963, and it seems a tortuous trial follow- 
ed and it was not till the 14th of August, 
1969, that the decree was granted in 
favour of the appellant landlord. There- 
after the appellant moved the application 
for the execution of the decree above- 
said and objections were filed thereto by 
the judgment-debtor under Section 47, 
Civil P. C., alleging that in view of ihe 
provisions of the East Punjab Urban Rent 
Restriction Act and also otherwise in law 
the decree was not executable. On behalf 
of the appellant-decree-holder it was also 
contended that the objection petition was 
false and frivolous and previously a revi- 
gion petition of the judgment-debtor in 
the High Court in which this very objec- 
tion had been raised had been dismissed. 
On the pleadings of the parties, the 
following issues were framed:— 

1. Whether the decree is not execut- 
able as alleged in the objection petition? 

Relief. 

On issue No, 1 the trial Court on con- 
struing the notification referred to above 
held that on the strict language of the 
same, it was necessary that the decree 
for ejectment should also have been se- 
cured within a period of five years from 
March, 1960, which was the date of the 
completion of the building. The decree 
having been granted after the said date, 
it was held that the decree was inex- 
ecutable and consequently the execution 
application was dismissed. On appeal, 
the learned Additional District Judge, 
Hoshiarpur, accepted the view expressed 
by the trial Court and affirming the judg- 
ment dismissed the appeal. Hence the 
present second appeal. 


3. The’ notification on the provi- 
sions of which the whole argument turns 
may first be set down:— 


"Wo, 6487-ICI-65/29820, dated 30th 
July, 1965. In exercise of the powers 
conferred by Section 3 of the Punjab 
Urban Rent Restriction Act 1949 and all 
other powers enabling him in this behalf 
the Governor of Punjab is pleased to 
direct that the provisions of Section 13 
of the said Act shall not apply in respect 
of decrees for ejectment of tenants in 
possession of buildings which satisfy the 
following conditions namely— 

(a) buildings constructed during the 
years 1959, 1960, 1961, 1962 and 1963 and 
exempted from all the provisions of the 
said Act for a period of five years to be 
calculated from the dates of their com= 
pletion, and 

(b) during the aforesaid period of ex~ 
emption suits for ejectment of tenants 
in possession of those buildings were or 
are instituted in Civil Courts by ithe 
landlords against the tenants and decrees 
of ejectment were or are passed.” 

4, In particular Cl. (b) above-said 
Is the provision around whieh the whole 
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controversy revolves. It was admitted 
before me, as it was in both the Courts 
below as well that the appellant satisfies. 
the requisite conditions of Cl. (a) of the 
notification. The focal point in the case, 
therefore, is whether Cl. (b) requires 
that a two-fold condition must always be 
satisfied—namely, that the suit for eject- 
ment must have been filed within the 
period of exemption and also that the 
decree of ejectment must also be obtain- 
ed within the said exempt period. 

De In construing the notification 
above-said, what first deserves notice is 
that it does not stand in isolation and 
has to be viewed in the context of its 
legislative history. This notification is 
one of a series of notifications issued 
chronologically under Section 3 of the 
East Punjab Rent Restriction Act (here- 
inafter called the Act) for over a period 
of well-nigh 20 years. The first of these 
which has been brought to my notice by 
the learned counsel for the parties is 
notification No. 1120-LG(A)-51/II-411, 
dated the 8th March 1951 and was in 
the following terms:— 

“Exemption to newly 
buildings: — 

In exercise of the powers conferred 
by Section 3 of the East Punjab Urban 
Rent Restriction Act 1949, the Governor 
of Punjab is pleased to exempt all build- 
ings constructed during the years 1951 
and 1952 from the provisions of the said 
Act for a period of five years with effect 
from the date of completion of any such 
building.” 4 
Thereafter followed a string of notifica- 
tions in identical or similar terms and 
these are Nos, 10665-LB-53/957, dated the 
19th January, 1957; 9186-LB(Ch)-53/35123, 
dated the 29th December, 1955; 3941-C- 
III-60/45906, dated the 8th August 1960: 
12431-ICI-63/45658, dated the 27th Decem- 


constructed 


ber. 1963; 14210-ICI-65/791, dated the 
7th January, 1966; and 7043-ICI-66/ 
22940, dated 18th August, 1966. Now 


it does not seem to be a matter of 
any dispute as to what was the purpose 
for the issuance of these notifications. 
The stringent and restrictive provisions 
of the Rent Restriction Act, had come 
to hamper new construction in urban 
areas. The avowed object of these noti- 
fications was to offer a fresh incentive 
to the landlords for the purposes of new 
urban construction. To do so, a guarante- 
ed right was sought to be given to land- 
lords that for a period of five years at 
least from the completion of a new buld- 
ing, their larger rights as landlords, would 
remain untrammelled by the constrict- 
ing provisions of Section 13 of the Act. 
A reference to the contents of these noti- 
fications pertaining both to the period 
prior and subsequent to the present one 
leaves one in no manner ef doubt that 
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the requirement that the suit should be 
filed within the period of exemption and 
the eerie should also be obtained with- 
in the said period was never contemplat- 
ed earlier nor ever so. expressed in the 
language of these notifications. I would 
hereafter again advert to a notification 
which followed the present notification of 
the 30th July, 1965, and the other related 
ones regarding houses constructed for the 
period from 1959 to 1963, which again 
appeared to be of similar import. ‘This 
being so the inference seems to be ines- 
capable that the authorities in issuing the 
present notification were merely continu- 
ing an identical course of policy, both 
prior to and subsequent to the present 
one. There appears nothing from which 
it could be inferred that in the particular 
context of this notification alone a drastic 
change of policy was envisaged and the 
learned counsel for the respondent was 
unable to suggest any reason or indica- 
tion that for this particular notification 
a sharp change of policy was contem- 
plated. 

6. Now adverting to the language 
of the notification it is undoubtedly true 
that it could have been more happily and 
explicitly worded. Nevertheless, I find 
myself wholly unable to agree with the 
view of the Courts below that its lan- 
guage admits of only one construction, 
which they have chosen to adopt. In 
construing the language abovesaid it must 
be kept in mind that the notification was 
promulgated on the 30th of July, 1965, 
and related to buildings constructed dur- 
ing the years 1959 to 1963. Thus it in- 
cluded within its ambit, buildings con- 
structed in 1959 and 1960 and it is obvious 
that the five years period of exemption 
for these buildings which may have been 
completed up to the 29th of July, 1960, 
had expired at the time of its issue. The 
language of Cl. (b) was hence designed 
to cover both the past and the future 
institution of suits as also the past and 
the future decrees which may be passed 
in regard to those suits. It is hence that 
the use of the words ‘are’ and ‘were’ 
twice in this context of the suits and the 
resultant decrees became inescapable. 
This situation may well explain the slight 
obscurity of language which consequently 
has crept in. 


7. Nevertheless even on a plain 
reading of Cl. (b) it is obvious that the 
period of exemption is related to the in- 
stitution of the suits alone. The language 
further makes explicit that these suits 
may either be those which were already 
instituted or are to be instituted in future. 
The relevant part thereof reads— 

“Suits for ejectment of tenants in 
possession of those buildings were or are 
instituted in Civil Courts -by the land- 
lords against the tenants.” 


A. I. R. 


Now the very opening part of the noti- 
fication had made reference to the decrees 
of ejectment which would be exempt 
from the requirements of Section 13. 
Hence it was inevitable that these decrees 
of ejectment were expressly referred to 
in Cl. (b), because unless such a decree 
resulted or was sought there would be 
nothing upon which the notification ‘can 
operate. However, these decrees are cor- 
related to the suits filed and are not con- 
nected with the time and period of ex- 
emption of five years mentioned earlier. 
It is the filing of the suit alone which 
is related to the period of exemption and 
not the decrees which followed. To put 
it in another way the period of exemp- 
tion is directly related to the filing of 
the suit whiist the resultant decree there- 
from is not. Merely because the decree 
is related to the suit it would be imper- 
missible to hold that such a decree also 
must be within the exempt period of five 
years. Hence the way I construe Cl. (b), 
it requires only a single condition that 
the filing of the suit must be within the 
period of exemption. This is more so, 
because the filing of a suit is within the 
hands of a litigant but the obtaining of a 
decree is obviously not. 


8. I have taken the above view 
on the language of the notification itslef. 
However, even if it may be said that 
the language of the provision is equivo-~ 
eal, and admits of two constructions then 
one of them has to be adopted. It is a 
settled canon of constructions that in such 
a situation the ultimate test then would 
be the intention of the fram=rs of the 
notification. That intention seems to be 
obvious. It was to give a five years’ ex- 
emption to the newly constructed build- 
ings from the restrictive provisions of 
Section 13 of the Act. It conferred a 
larger right upon the landlord in order 
to provide him with incentives for con- 
structing new buildings urgently requir- 
ed by the appelling housing shortage 
within the State. The clear intent was 
to give a substantive right to the land- 
lords of newly constructed building that 
for a period of five years, the restrictive 
provisions of Section 13 of the Act would 
not be applicable to them. In effect the 
notification confers a substantive right 
that for the said period their rights would 
be governed under the ordinary law of 
landlord and tenant unaffected by the 
constricting provisions of Sec. 13 which 
are heavily weighed in favour of the 
tenants. Was this substantive right ex- 
pressly given to be set at naught, by 
the vagaries of civil litigation? Where the 
framers of the notification intending to 
take away with one hand what they had 
given by the other by providing that 
the decree also must be obtained within 
the specified period of five years? Was 
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it an illusory right given to the landlord 
depending upon the dilatory tactics of an 
obstructive defendant-tenant? Would 
this right be defeated by the mere fact 
of the decree being framed accidentally 
by the Court a day later from the expiry 
of the period of exemption? I am of the 
view that everything must militate against 
so unreasonable a construction and one 
which may lead to results so anomalous. 

9. The appellant’s case itself high- 
lights the anomalous and curious con- 
sequences which may well flow from the 
construction of the notification which has 
been adopted by the Courts below. The 
building in dispute was completed in 
March, 1960 and a five years period cf 
exemption was to take effect from that 
time. Well within that period the ap- 
pellant instituted the suit for ejectment 
on the 12th February, 1963. A protracted 
and tortuous trial followed and it was 
not till nearly 64 years after the institu- 
tion of the suit that a decree was grant- 
ed in favour of the appellant on the 
14th August, 1969. According to the view 
taken by the Courts below the remedy 
of the appellant would become barred 
by March, 1965. Was he then, chasing 
an illusory and fruitless remedy by car- 
rying on the litigation? It is ‘significant 
to note that had he instituted the suit 
for ejectment the very next day after 
the commencement of the period he 
would still have obtained a decree beyond 
a period of five years. With the utmost 
vigilance on his part, therefore, his rights 


‘and remedies would be merely futile legal 


pursuits. I am unable to hold that the 
framers of the notification could have in- 
tended such a result. One cannot easily 
attribute to the Legislature an intention 
of wanting to place a premium upon the 
dilatory and delaying tactics of a tenant 
which may enable him to defeat a sub- 
stantive right by the mere passage cf 
time. I am unaware of any other statu- 
tory provision which lays the impossible 
burden of obtaining a decree within a 
specific time upon the litigant on the pain 
of losing a valuable right if he fails to 
do so. To repeat the securing of a decree 
by a particular date is not within ithe 
powers of those who seek justice before 
the Courts of law. 


10. Viewed ` from another angle 
the case of the appellant is equally en- 
titled to succeed. As regards the build- 
ings constructed during the years from 
1959 to 1963 the exemption was first 
granted upto 3lst December, 1963 by 
Notification No, 3941-C-III-60/45906 dated 
8th August, 1960. This notification, how~ 
ever. was superseded by the following 
notification: 

“Notification No, 12431-ICI-63/45658, 
Gated 27-12-1963, —— In supersession of 
the Punjab Government Local Govern- 
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ment Department Notification No, 3941- 
C-IlI-60/45906, dated 8th August, 1950, 


-and in exercise of powers conferred by 


Section 3 of the East Punjab Urban Rent 
Restriction Act, the Governor of Punjab 
is pleased to exempt every building con- 
structed during the years 1959, 1960, 1961, 
1962 and 1963 from the provisions of the 
said Act, for a period of five years with 
effect from the date of its completion.” 
Similarly regarding the buildings con- 
structed during the following years 1964- 
65 an exemption for five years was 
granted by the under-mentioned notifica- 
tion: — ` 

“Notification No. 14210-ICI-65/791, 
dated 7-1-1966. — In exercise of the 
powers conferred by Section 3 of the East 
Punjab Urban Rent Restriction Act, 1949 
(East Punjab Act No. III of 1949), the 
Governor of Punjab is pleased to exempt 
every building constructed during the 
years 1964 and 1965 from the provisions 
of the said Act for a period of 5 years 
from the date of its completion.” 
The above quoted two notifications have 
now been followed by the undermen- 
tioned notification dated 29th November, 
1970 published in the Punjab Govern- 
ment Gazette of December 18, 1970, which 
is expressly related to them— 


“No. 13701-A-4CI-70/13158, — In ex- 
ercise of the powers conferred by Sec- 
tion 3 of the East Punjab Urban “Rent 
Restriction Act, 1949 (East Punjab Act 
No. III of 1949), and all other powers 
enabling him in this behalf, the Governor 
of Punjab is pleased to direct that the 
provisions of Section 13 of the said Act 
shall not apply to buildings, exempted 
from the provisions of the Act for a 
period of five years, — vide Punjab Gov- 
ernment’ Notification No. 12431-ICI-63/ 
45658, dated 27th December, 1963 and 
No, 14210-ICI+65/791, dated 7th January, 
1966, in respect of decrees passed by Civil 
Courts in suits for ejectment of tenants 
in possession of those buildings instituted 
by the landlords against such tenants 
during the period of their exemption 
whether such decrees were or are passad 
during the period of exemption or at any 
time thereafter. 


2. This supersedes Punjab Govern- 
ment notification No. 6487-ICI-65/29320, 
dated 30th July, 1965 and No. 1127-ICI- 
66/4314, dated 14th February, 1966 issued 
in this behalf.” 

A plain reading of the provisions of the 
above quoted notification makes it obvious 
that it would operate in a dual manner 
in favour of the appellant. It has been 
rightly argued with weight by the learn- 
ed counsel for the appellant that this 
notification in fact merely makes explicit 
what was implicit in the earlier notifica- 
tions... It is argued that the intention 
merely is to clear the obscurity of 
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language inthe notification dated 30th 
July, 1965 and in lucid terminology to re- 
affirm the intention of the framers that 
the fact of a decree being passed during 
or after the period of exemption is irrele- 
vant to the issue. As long as the funda- 
mental requirement of the suit having 
been instituted within the said period is 
satisfied, the passing of the decree after 
the said period would not in any way 
affect the validity or the executability 
of the same. -The relevant part of the 
language is “whether such decrees were 
or are passed during the period of ex- 
emption or at any time thereafter.” It 
is significant to note that five years’ period 
of exemption was granted by the notifica- 
tion dated the 27th December, 1963 and 
the notification dated 29th November, 
1970 expressly makes mention thereof 
and relates its provisions to that earlier 
notification. 


1i. Yet again this notification 
supplants or supersedes the present noi- 
fication dated the 30th July, 1965. It has 
not been denied ‘on behalf of the res- 
pondents that the ultimate effect of the 
latter notification, dated the 29th Novem- 
ber, 1970, would be that its provisions 
would become operative from the dace 
of the present notification which has 
been the subject-matter of construction. 
In any case even if it be assumed entire- 
ly for argument’s sake that the 1970 noti- 
fication was designed to bring a change 
of the law the appellant is entitled to 
the benefit thereof as long as the matter 
has not achieved finality and is pending 
before the Court in this appeal. 


12. In the light of the foregoing ` 


discussion the appellant must succeed and 
the findings of the Courts below on issue 
No. 1 is hereby reversed. The judgments 
appealed from are set aside and it is 
directed that the application for execu- 
tion of the decree be proceeded with ex- 
peditiously. There will, however, be no 
orders as to costs. 


13. It remains to advert briefly to 
Civil Miscellaneous No. 1094-C of 1971, 
moved by the respondent which has been 
directed to be heard with the appeal. 
This belated application was given almost 
at the time of the final hearing seeking 
that the State of Punjab be made a party 
in the above case. It is significant that 
at the very admission of the present ap- 
peal the learned counsel for the appellant 
had cited the notification of 29th Novem- 
ber, 1970 which was expressly noticed 
in the admitting order by the learned 
Motion Bench. The above said notifica- 
tion is a statutory provision of which 
judicial notice can be taken independent- 
ly. The prayer in -this context, on behal? 
of the respondents, that the State oz 
Punjab be impleeded asa party because 


Prem Chand v. State 


> -4 


ALR 


it is the author of the above said notifica- 


tion is thus wholly devoid of merit, This 
petition, therefore, must fail and is dis- 


- missed, 


Appeal sligwed: 
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SINGH, J. 


Prem Chand and another, Petitioners 
v. The State of Haryana through the Se- 
cretary to Govt. Industries Dept., Haryana 
and another, Respondents. 


Civil Writs Nos. 1221 of 1971, 2559 of 
1969, 3575 to 3577, 3640 to 3€43 of 1970 
to 1209, 1214, 1215, 1216, 1221, 1246 to 
1254, 1317 to 1320, 1323, 1324, 1328, 1344, 
1408, 1416, 1490, 1572, 1616 and 1679 of 
1971, D/- 24-5-1971. 


(A) Constitution of India, Art. 226 — 
Writ petition raising dispute relating to 
right of State Government to exploit 
saltpetre found in the soil or on the sur- 
face of lands in Punjab — Parties relying 
on Sharat Wajib-ul-arz and effect of Pun- 
jab Lahd Revenue Act and Mines and 
Minerals -(Regulation and Development) 
Act, 1957, and Rules framed thereunder 
— Petition held did not raise any dis- 
puted questions of fact and could not be 
dismissed on that ground, (Para 8) 


(B) Mines and Minerals (Regulation 
and Development) Act (1957), S. 3 {e) — 
ae is ‘minor mineral’ from 28-1- 


By notification, dated 28th January, 
1967, saltpetre has been declared by the 
Central Government as one of the minor 
minerals under Section 3 (e) of the Cen- 
tral Act. Saltpetre is, therefore, a minor 
mineral with effect from 28th J anuary, 
1967, within the meaning of the Central 
Act (Para 10) 

© Mines and Minerals (Regulation 
and Development) Act (1957), S. 15 — 
Punjab Minor Mineral Concession Rules 
(1964), Rr. 34, 37 — Punjab Land Re- 
venue Act (17 of 1887), S. 42 (2) — Right 
of State Government to exploit saltpetre 
found in the soil or on the surface of 
lands (including shamilat) belonging either 
to individuals or to Gram Panchayats — 
Watib-ul-arz completed after 18-11-1871 
-—- Entries in Cis. 3 and 10 — Interpre- 
tation and evidentiary value — (X-Ref;— 
Evidence Act (1872), S. 35). 


The question whether right to a par- 
ticular mineral vests in the State Gov- 
ernment or in the owner of the land, the 
matter has to be decided in terms of the 
Wajib-ul-arz read with Section 42 of the 
Punjab Land Revenue Act. (Para 9) 
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There is no manner of doubt that the 
provisions of the Punjab Minor Mineral 
Concession Rules (1964) made under S. 15 
of the Central Act of 1957 make it clear 
that the Government can enter into a 
contract for the winning of the minor 
minerals only where the minor minerals 
vest in the Government, Nor is there any 
provision either in the Central Act or in 
the Punjab rules, which has the effect of 
vesting saltpetre as a minor mineral in 
the Government if, apart from the Cen- 
tral Act and the Puniab rules, it does 
not vest in the Government but vests 
in some other person. (Para 13) 

When the wajib-ul-arz is completed 
after 18-11-1871, there is no presumption 
that the right in respect of saltpetre 
vests in the Government. In view of sub- 
section (2) of 5. 42 of the Punjab Land 
Revenue Act, unless such rights specifical- 
ly vest in the Government, the presump- 
tion is that they vest in the proprietor 
of the land. This presumption could be 
rebutted by producing the relevant clause 
of the Wajib-ul-arz dealing with sayer 
rights, . (Para 20) 

Where the land out of which saltpetre 
is to be extracted is Shamilat land, by 
virtue of the Punjab Village Common 
Lands (Regulation) Act, 1953 (1 of 1954), 
replaced later by the Punjab Village 
Common Lands (Regulation) Act, 1961, as 
amended by Punjab Act No; 19 of 1964, 
it vests in the Gram Panchayat. How- 
ever, the Village Common Lands (Regula- 
tion) Act of 1961 or the earlier Act No. 1 
of 1954 in no way vests any right of 
Shamilat land in the Government, which 
originally vested in the proprietors. 

(Para 21) 

If in column No. 3 of the Wajib-ul- 
arz it is found that the rights of exploit- 
ing saltpetre vest in the proprietors, then 
obviously the State would not be in a 
. position to press its claim that these 
rights vest in the State Government, If, 
however, the: entry in column No. 3 is 
silent about this matter and there is no 
entry even in column No. 10, one way 
or the other, regarding saltpetre, then it 
would be a question for the court to 
determine whether the words used in the 
entry in column No. 10 impliedly, if not 
expressly reserved the rights of exploit- 
ing saltpetre in favour of the Govern- 
ment. On the other hand, if entry No. 3 
is silent and there is a specific mention, 
in the entry in column No, 10, that rights 
in saltpetre and saltpetre bearing earth 
vest in the Government, then this would 
be a clear reservation -in favour of the 
Government. This is made clear by Sec- 
tion 14-A added in 1964. 

(Paras 23, 29) 


In those cases.in which there is no 
mention in column No. 3 of any income 
from saltpetre being derived and there is 
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‘no mention in any wajib-ul-arz in column 


No. 10 either, by virtue of sub-section (2) 
of S. 42 of the Punjab Land Revenue Act 
there would be a presumption that the 
rights vest in the proprietors and not in 
the Government. (Para 34) 
When it is stated in Col, 10 of the 
Wajib-ul-arz that all quarries of kankar 
and stones, etc., which may be under or 
over the land belong to the Government, 
the word ‘etc’ added cannot be interpret- 
ed to cover all types of material, which 
ean be found under or -over the land, 
including saltpetre. (Paras 32, 33) 
Where in the earlier settlement there 
was a clear mention that saltpetre and 
saltpetre bearing earth vested in the Gov- 
ernment, the fact that in the subsequent 
settlement the saltpetre and _ saltpere 
bearing earth have been excluded rather 
goes to show that in conformity with the 
general policy of the Government not to 
claim any proprietary rights in the salt- 
petre, the Wajib-ul-arz was corrected in 
the subsequent Settlement. (Para 34) 
Where there is a conflict between 
Cols. 3 and 10 the entry in Col. 3 would 
supersede the entry in Col. 10 
(Para 36) 


Cases Referred: Chronological Paras 
(1970) Civil Appeal No. 2542 of 1969, 

D/- 16-3-1970 = 1970 UJ (SC) 

481, Om Parkash v. State of 

Haryana 37 
(1969) ATR 1969 Punj 79 (V 56)= 

ILR (1969) 1 Punj 680,‘Dr. Shanti 

Saroop v. State of Punjab 6 
(1969) C. W. No. 3405 of 1968, D/- 

6-2-1969 (Punj), Punjab Hary- 

ana Shora Factory Gohana Dist. 

Rohtak v. Haryana State 6 
(1967) ATR 1967 SC 1081 (V 54)= 

(1967) 1 SCR 373, Raja Anand 

Brahma Shah v. State of Uttar 

Pradesh 15 
(1959) ATR 1959 SC 149 (V 46)= 

(1959) Supp (1) SCR 528, Basheshar 

Nath v, Commr. of Income-tax 15 
(1931) AIR 1931 PC 248 (V 18)= 

1931 AC 662, Eshugbayi Eleko v. 

Officer Administering Govt. of 

Nigeria 15 


Ashok Sen with S. K. Jain, for Peti- 
tioners: J. N. Kaushal, Advocate General, 
Haryana, with Ashok Bhan, for Res- 
pondents, 


HARBANS SINGH, C. J.: This judg- 
ment will dispose of Civil Writs Nos. 2559 
of 1969, 3575,.3576, 3577, 3640, 3641, 3642 
and 3643 of 1970, 10, 1209, 1214, 1215, 
1216, 1221, -1246, 1247, 1248, 1249, 1250, 
1251, 1252, 1253, 1254, 1317, 1318, 1319, 
1320, 1323, 1324, 1328, 1344, 1408, 1416, 
1490, 1572, 1616 and 1679 of 1971, as they 
rap a common questions of law and 
act. 

2. In all the above mentioned writ 
petitions the point raised is whether. the 
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State Government can under the relevant - 


law and the rules exploit shora (saltpetre) 
found in the soil or on the surface of the 
lands belonging either to the individuals 
or to the Gram Panchayats. Civil Writ 
1221 of 1971 would be taken as a typical 
ease where the land belonged to an in- 
dividual and Civil Writ 1328 of 1971 as 
a typical case where the land belonged 
to the Gram Panchayat concerned. 


3. We will first take up Civil Writ 
1221 of 1971. On 25th February, 1971, 
a notification was issued by the Depart- 
ment of Industries, Haryana, notifying 
for the information of the general public 
that saltpetre bearing areas in various 
villages, detailed in that notification, in- 
cluding village Mayoli which is mention- 
ed at serial number 19 and with which 
village we are concerned in this writ 
petition, will be put up for auction on 
2nd April, 1971, at 10 a.m., in the office 
of the District Industries Officer, Panipat. 
The notification also detailed the terms 
and conditions of the auction with which 
we are not concerned, 


4, The present writ petition was 
filed by Prem Chand and another claim- 
ing to be the owners in possession of a 
considerable area, detailed in paragraph 2 
of the writ petition. in village Mayoli. 
It was alleged that the State was neither 
the owner of the saltpetre nor had any 
authority to auction the same. Inter alia 


it was alleged that according to the en-. 


tries in the Wajib-ul-arz relating to this 
village, the State is not the owner of the 
land or of the saltpetre in the land. 


5. In the return filed on behalf 
of the State, it was not disputed that the 
petitioners are the owners of the land, 
but it was urged that the right of owner- 
ship of saltpetre vests in the Govern- 
ment, by virtue of the reservations made 
in favour of the Government by Sharat 
Wajib-ul-arz prepared in 1904-09 read 
with sub-section (2) of 5. 42 of the Pun- 
jab Land Revenue Act, 1887, and the pro- 
visions of the Mines and Minerals (Re- 
gulation and Development) Act, 1957, and 
the Puniab Minor Mineral Concession 
Rules, 1964. 


6. A preliminary objection was 
taken that the writ petition involved in- 
tricate questions of fact and, consequent- 
ly, the extraordinary jurisdiction of this 
Court under Art. 226 of the Constitution 
cannot be invoked, .but this objection was 
not pressed at the time of'the arguments 
and is otherwise without any force in 
view of the observations made in a 
similar case by their Lordships of the 
Supreme Court. Originally the matter, 
which related to exploitation of saltpetre, 
came up before this Court in Civil Writ 
No. 2559 of 1969 (Punj), Om Parkash v. 
State of Haryana, but the petition was 
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dismissed in limine on 30th September, 
1969, and the order passed was as under: 

“Following the earlier two Division 
Bench decisions of this Court, ILR (1969) 
1 Punj & Har 680 and C. W. No, 3405 of 
1968 decided on 6-2-1969 (Punj), we dis- 
miss this petition.” 

7. The two judgments referred to 
had proceeded on the ground that the 
High Court would not, in deciding a peti- 
tion under Art. 226 of the Constitution, 
enter upon disputed questions of fact. 
This Court had not called upon the State 
to file an afaicavit and did not consider 
whether the facts raised were complicated 
or for any other reason it would be in- 
appropriate to try the dispute in the writ 
petition. In fact, the State filed an aff- 
davit in the Supreme Court and it was 
observed by their Lordships of the 
Supreme Court as follows:— 

“In this Court the State has filed an 

affidavit in reply; it does not prima facie 
appear that there were any such com- 
plieated questions of fact which would 
necessitate that the appellant should be 
driven to a separate suit. It may also 
be pointed out that in a‘ similar dispute 
also relating ta the grant of the right to 
win saltpetre by a village Panchayat 
decided by a Single Judge of the High 
Court in C. W. No. 1924 of 1969 relief 
was granted to the applicant. In our 
view the High Court was in error in 
summarily rejecting the petition filed by 
the appellant.” 
This writ petition (C. W. No. 2559 of 
1969 (Punj)) received back on remand is 
also one of the writ petitions laid before 
us for disposal. 

8. In fact, there are no disputed 
questions of fact involved in these peti- 
tions, because both the parties rely on 
the Sharat Wajib-ul-arz and all that is 
necessary is to interpret the relevant con- 
ditions in the Wafib-ul-arz of the parti- 
cular village and to see the effact of the 
provisions of tire Punjab Land Revenue 
Act and those of the Mines and Minerals 
(Regulation and Development) Act, 1957 
and the Rules framed thereunder, 

9. It is contended on bekalf of the 
petitioners that the provisions of the 
Mines and Minerals (Regulation and 
Development) Act, 1957 (hereinafter re- 
ferred to as the Central Act) provide for 
regulation and development of mines and 
minerals and if a particular mineral is 
not vested in the State Government then 
this Central Aci does not proceed to vest 
the same. So far as the question, whe- 
ther right to a particular mineral vests 
in the State Government or in the owner 
of the land, the matter has to te decided 
in terms of the Wafjib-ul-arz read with 
Section 42 of the Punjab Land Revenue 
Act. This position was not controverted 
on behalf of the respondent-State, 
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10, So far as the Central Act is 
concerned, Section 3 gives the definitions 
and inter alia Cl. (e) defines ‘minor 
minerals” as follows:— 

"Minor minerals’ means building 

stones, gravel, ordinary clay, ordinary 
sand other than sand used for prescribed 
purposes, and .any other mineral which 
the Central Government may, by notifica- 
tion in the Official Gazette, declare to be 
a minor mineral;” 
By notification, dated 28th January, 1967 
saltpetre has been declared by the Cen- 
tral Government as one of the minor 
minerals under Section 3 (e) of the Cen- 
tral Act. This fact is not being challeng- 
ed. Saltpetre is, therefore, a minor 
mineral with effect from 28th January, 
1967, within the meaning of the Central 
Act. 


il. Sections 4 to 13 of the Cen- 
tral Act provide for general restrictions 
on undertaking prospecting and mining 
operations, which, however, do not apply, 
in view of Section 14, to minor minerals. 
Section 15 gives power to the State Gov- 
ernment to make rules in respect of 
minor minerals. It was by virtue of this 
section that the Punjab Minor Mineral 
Concession Rules, 1964 (hereinafter refer- 
red to as the Punjab Rules), were made 
by the Governor of the Punjab and pub- 
lished in the Punjab Gazette, Extraordi- 
nary, Part III, on 2nd May, 1964 (re- 
printed in 1964 Lahore Law Times, Vol. 
XLIII, page 102). Rule 2 (b) of the Pun- 
jab Rules defines ‘minor mineral’ in the 
same terms as Section 3 of the Central 
Act. Chapter II of the said Rules con- 
tains Rule 5 to Rule 33, and the heading 
of this Chapter runs as under:— 

“Grant of mining Jleases/contracts/ 
short-term permits in respect of land in 
which the minerals vest in the Govern- 
ment.” 

Clause (j) of Rule 2 of the Punjab Rules 
defines ‘contract’ in the following words: 

“contract? means a contract given on 

behalf of the Government to carry, win, 
work and carry away any mineral speci- 
fied therein, through open auction or by 
inviting tenders for certain specified 
areas, notified by the Director.” 
Rule 28 onwards deal with the method 
of granting such contracts. The heading 
of Chapter III, containing Rule 34 on- 
wards is “Grant of mineral concessions 
in respect of the land in which minor 
minerals vest in a person other than the 
Government.” 


12. So there are separate set of 
rules in respect of the lands in which 
the minor minerals vest in the Govern- 
ment and of the land in which the minor 
minerals vest in a person, other than the 
Government. It was urged that in the 
latter case, the Government has no autho- 
rity to grant contracts by auction or 
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tender. The Government has power by 
virtue of Rule 34 onwards of the Punjab 
Rules only to regulate the granting of 
mining leases, but these leases have to 
be granted in the name of and by the 
lessor who would be the person in whem 
the minor minerals vest. ‘This is clear 
from Rule 37 which runs as follows:— 


“Conditions of mining lease— Every 
mining lease shall be subject to the 
following conditions:— 

(i) The provisions of Rules 15, 18 (3), 
20, Cls. (i) to (xv), (xvii) and (xviii) of 
Rules 21 (1) and 21 (2) shall apply to 
such leases with the modification that 
the word “Government” occurring in 
Cis. (ii) to Gv) and (xviii) of sub-rule 
(1) of R. 21 shall be substituted by the 
word “lessor.” 

(ii) The lease may contain such other 
conditions not being inconsistent with the 
provisions of these rules, as may be 
agreed upon between the parties. 

13. There is no manner of doubt 
that the provisions of these rules make 
it clear that the Government can enter 
into a contract for the winning of the 
minor minerals only where the minor 
minerals vest in the Government. Fur- 
ther it is not the case of the Government 
that there is any provision either in the 
Central Act or in the Punjab Rules, which 
has the effect of vesting saltpetre as a 
minor mineral in the Government if, 
apart from the Central Act and the Pun- 
jab Rules, it does not vest in the Gov- 
ernment but vests in some other person. 


14. We have, therefore, to look to 
the provisions of the Punjab Land Re- 
venue Act and the conditions in the 
Wajib-ul-arz of the particular village. 
Section 42 of the Punjab Land Revenue 
Act is to the following effect:— 


*(1) When in any record-of-rights 
completed before the eighteenth day of 
N ovember, 1871, it is not expressly pro- 
vided that any forest, quarry, unclaimed, 
unoccupied, deserted - or waste-land, 
spontaneous produce or other accessory 
interest in land belongs -to the land- 
owners, it shall be presumed to belong 
to the Government. 


(2) When in any  record-of-rights 
completed after that date it is not ex- 
pressly provided that any forest or quarry 
or any such land or interest belongs to 
the Government, it shall be presumed to 
belong to the land-owners.” 


14-A. In the present case, the 
Wajib-ul-arz, which is relied upon by 
both the parties, is of 1904-09 and, there- 
fore, sub-section (2) of S. 42 of the Pun- 
jab Land Revenue Act would only be 
applicable. i 


, 15. In addition to the presumption 
arising under sub-section (2) of S. 42 of 
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the Punjab Land Revenue Act reliance 
was also placed by the learned counsel 
on the general presumption recognized 
by their Lordships of the Supreme Court 
in. Raja Anand Brahma Shah v. State of 
Uttar Pradesh, AIR 1967 SC 1081, at 
p. 1088, that prima facie the land-owners 
are also the owners of tbe minerals. In 
’ Basheshar Nath v. Commr. of Income-tax, 
AIR 1959 SC 149 at p. 158, their Lord- 
ships of the Supreme Court cited with 
approval the observation of Lord Atkin 
in Eshugbayi Eleko v. Officer Adminis- 
tering Govt. of Nigeria, 1931 AC 662 = 
(AIR 1931 PC 248), “that in accordance 
with British jurisprudence no member of 
the executive can - interfere with the 
liberty or property of a British subject 
except when he can support the legality 
oË his act before a Court of justice.” 


16. It was further stressed on 
behalf of the petitioners that unlike 
forest. quarries, building stones, gravels, 
sand etc., which were generally treated 
by the Government as vesting in it, it 
was the policy of the Government not to 
treat saltpetre as vesting in the Govern- 
ment. The learned counsel -for the peti- 
tioners referred to Douie’s Punjab Settle- 
ment Manual, paragraph 193 at page 96, 
in support of his contention. Paragraph 
193 runs as follows:—— ` 


“Saltpetre not treated as Government 
property-— The question of the rights 
of Government in saltpetre was raised in 
1891 in connection with the settlement of 
the Hissar district when the Punjab Gov- 
ernment held that neither the saltpetre 
earth nor the educed saltpetre can pro- 
perly be brought under the term “spon- 
taneous produce or other accessory in- 
terest in land”? within the meaning of 
Section 42 of the Land Revenue Act. It 
was added that Sir James Lyall believed 
that “in practice the Government no- 
where in the Punjab claims proprietary 
right in saltpetre earth, or a title to a 
monopoly of the rights of educing salt- 
petre, though preceding native Govern- 
ments may have claimed such a title. All 
that Government claims is the right of 
regulating or preventing the manu- 
facture.” Saltpetre or shora must not be 
recorded, therefore, as Government pro- 
perty in the village administration paper, 
and any profits which the land-owners 
derive from it may be taken into ac- 
count in assessing the land-revenue. If 
for any reason they are left unassessed 
the fact that Government has not ab- 
andoned its right to assess them at some 
future time should be distinctly noted.” 
The village administration paper, refer- 
red to in this paragraph, is called Wajib- 
ul-arz, and this is dealt with in para- 
graph 295 at page 152 of the Douie’s 
Punjab Settlement Manual. The relevant 
part of it is as under:— 
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“The wajib-ul-arz, or village admin- 

istration paper, should be a record of 
existing customs regarding rights and 
liabilities in the estate. It should not be 
used for the creation of new rights or 
liabilities. or for what may be called 
village legislation.” 
Paragraph 296 makes some remarks about 
the Wajib-ul-arz of early settlements and 
it mentions that such Wajib-ul-arz was 
“sometimes a formidable document but 
its real value as an evidence of village 
custom was not always proportionate to 
its length’, and there is a note under- 
neath that “Existing rules on the subject 
are reproduced in Appendix VIII-E.” 


17. Now Appendix VIII-E is given 
at page I-xx (70) in this very Manual and 
it gives a clear insight as to what matters 
are expected to be recorded in the Wajib- 
ul-arz and in what order. It reads as 
follows:— 

“(1) The statement of customs res- 
pecting rights and liabilities on the estate 
shall be in narrative form; it shall be as 
brief as the nature of the subject admits, 
and shall not be argumentative, but shall 
be confined to a simple statement of the 
customs which are ascertained to exist. 
The statement shall be divided into para- 
graphs numbered consecutively, each 
paragraph describing as nearly as may 
be separate’ custom. 


(2) The statement shall not contain 
entries relating to matters regulated by 
law, nor shall customs contrary to jus- 
tice, equity, or good conscience, or which 
have been declared to be void by any 
competent authority, be entered in it. 
Subject to these restrictions, the state- 
ment should contain information on so 
many of the following matters as are 
pertinent to the estate:— 

(a) Common land, its cultivation and 
management, and the enjoyment of the 
proceeds thereof, 

(b) Rights of grazing on common 
land. 

(c) Rights to the enjoyment of sayer 
produce. 

(d) Usages relating to village ex- 


penses (malba). 


(e) Customs relating to the irrigation 
of land. 

(f) Customs relating to mills, tanks, 
streams; or natural drainages. 

(£) Customs of alluvion and diluvion. 

(h) The rights of cultivators of all 
classes not expressly provided for by law 
(for instance, rights to trees or manure, 
and right to plant trees) and their custo- 
mary liabilities other than rent, | 

(i) Customary dues payable to village 
servants. and the customary service to 
be rendered by them. 

(i) The rights of Government to any 
nazul property, forests, unclaimed, un- 
occupied, deserted, or waste lands; 
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quarries: ruins or objects of antiquarian 
interest, spontaneous products, and other 
accessory interest in land included within 
the boundaries of the estate. 

, (k) The rights of Government in res- 
pect of fish and fisheries in streams, 
rivers, etc. . 

(1) Any other important usage affect- 
ing the rights of land-owners, cultivators 
or other persons interested in the estate, 
not being a usage relating to succession 
and transfer of landed property. 


We have reproduced the whole of 
paragraph 2 in order to indicate the 
various matters that are covered in the 
Wajib-ul-arz. In the present case we are 
concerned with Cis. (c) and (ji) of para- 
graph 2 mentioned above. Under Cl. (j) 
are recorded the rights of the Govern- 
ment to any nazul property, forests, waste 
lands, quarries, ete., etc, 

18. In the writ petition with 
which we are now dealing, on behalf of 
the State an extract from the Wajib-ul- 
arz relating to Ci. (j), i.e.. Cl. 10, has 
only been produced. From this it ap- 
- pears that the Government relies on the 
wording of this clause. So far as this 
village is concerned, the relevant part 
of Cl. (10) (corresponding to Cl. (j))}, An- 
nexure ‘A’ filed -by the State Govern- 
ment, is as follows:— 

“But on nazul property. quarries of 
stones, lime, kankar and all kinds of 
small stones which may be found under 
or over the land belong to the Govern- 
ment. All kankar which has so far been 
found or will be found in future belongs 
to the Government.” 

19. On behalf of the petitioners 
it was urged that the real clause would 
be Cl, (c), because saltpetre and other 
rights in underground water are to be 
dealt with under this clause. In this 
respect reference is made to paragraph 
356 at page 182 of the Douie’s Settlement 
Manual. The heading of this paragraph 
is:— 

"Miscellaneous Sources of Income 
connected with land.” 

The relevant part of this paragraph runs 
as under:— 

“So far we have only been consider- 
ing the agricultural rental of the soil, 
but the proprietors may, in addition, 
derive an income from the spontaneous 
products of the waste and cultivated 
lands, from the leasing of water power 
or the right to extract saltpetre from the 
soil ete. All such items of profit over 
and above the agricultural rental are 
known in settlement language as sayer 
(from the Arabic word sa’ir meaning re- 
maining over) or siwai. If they are of 
any importance, they must not be negle- 
cted in calculating the net assets. ....ccovs 
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20. The argument was that it isl- 
for the Government to justify interfer- 
ence in the land of the. petitioners and 
there is no presumption that the right 
in respect of saltpetre vests in the Gov- 
ernment and in view of sub-section (2) 
of S. 42 of the Punjab Land Revenue 
Act, unless such rights specifically vest 
in the Government, the presumption is 
that they vest in the proprietor of the 
land. This presumption could have been 
rebutted by producing the relevant clause 
of the Wajib-ul-arz dealing with sayer 
rights. In fact, the learned. counsel re- 
ferred to the extract from the Waijib-ul- 
arz of village Hijranwan Kalan filed in 
Civil Writ 1246. In this extract (An- 
nexure ‘A’) Cl. 3 of the Wajib-ul-arz of 
that village has been reproduced and 
this specifically deals with saltpetre. He 
therefore, argued that the fact that in 
the present petition the State Govern- 
ment has not produced Cl. 3 of the 
Wajib-ul-arz raises a presumption that 
the clause in dispute went against the 
contention of the Government. Conse- 
quently, it was urged that in this writ 
petition it should be held that saltpetre 
does not vest in the Government. 


21, The facts giving rise to Civil 
Writ 1328 of 1971 are more or less 
similar, except that Om Parkash, the peti- 
tioner in this case, is a lessee from the 
Gram Panchayat and the land out of 
which saltpetre is to be extracted is 
Shamilat land which by virtue of the 
Punjab Village Common Lands (Regula- 
tion) Act, 1953 {Act I of 1954) replaced 
later by the Punjab Village Common 
Lands (Regulation) Act, 1961, as amend- 
ed by Punjab Act No. 19 of 1964, vests 
in the Gram Panchayat. Earlier the 
Shamilat land belonged to all the pro- 
prietors hasab rasad khewat, i.e.. ac- 
cording to the share of the ownership of 
the land. Under the Punjab Village 
Common Lands (Regulation) Act, 1961 
(hereinafter referred to as the Punjab Act 
of 1961), such land now vests in the Gram 
Panchayat. One thing is, however, clear 
that the Punjab Act of 1961, or the ear- 
lier Act No. 1 of 1954 in no way vests 
any right of Shamilat land in the Gov- 
emment, which originally vested in the 
proprietors. 


22. In Civil Writ No. 1328 of 1971, 
the land in question is situated in village 
Malar. Here also only Cl. 10 of the 
Wajib-ul-arz has been produced, which 
does not make any specific mention of 
the saltpetre. 


23. Mr. Jagan Nath Kaushal, the 
learned Advocate General, Haryana, 
frankly conceded the force of the argu- 
ments addressed by the learned counsel 
for the petitioners and urged that only 
a presumption arises under sub-sec, (2) 
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of S, 42 of the Punjab Land Revenue 
Act, that where there is no mention in 
the Wajib-ul-arz, expressly reserving cer- 
tain rights in the land, then such rights 
do’ not vest in the Government but in 
the proprietor of the land and that this 
presumption can be rebutted by produc- 
ing evidence. In the written statement 
the Government based its claim, apart 
from the provisions of sub-section (2) of 
S. 42 of the Punjab Land Revenue Act, 
on the Wajib-ul-arz itself. So it is only 
the entries in the Wajib-ul-arz that would 
be relevant for deciding the .question 
whether saltpetre or saltpetre bearing 
earth vests in the Government. The 
learned Advocate General, however, 
prayed for a short adjournment to en- 
able him to produce in Court the original 
Wajib-ul-arz of the various villages re- 
garding which the writs have been filed. 
He contended that most of the petitioners 
and the State relied only on Entry 10 
(Clause ‘J’) in the Wajib-ul-arz and it 
was only in a very few cases that the 
petitioners put in copies of the entry in 
column No. 3. If in column No. 3 of 
the Wajib-ul-arz it is found that the 
rights of exploiting saltpetre vest in the 
proprietors, then obviously the State 
would not be in a position to press its 
claim that these rights vest in the State 
Government, If, however, the entry in 
column No. 3 is silent about this matter 
and there is no entry even in column 
No. 10, one way or the other, regarding 
saltpetre, then it would be a question 
for the Court to determine whether the 
words used in the entry in column No. 10 
impliedly, if not expressly, reserved the 
rights of exploiting saltpetre in favour 
of the Government. On the other hand, 
if entry No. 3 is silent and there is a 
specific mention, in the entry in column 
No. 10. that rights in saltpetre vest in 
the Government, then this would be a 
clear reservation in favour of the Gov- 
ernment. Consequently, he urged that 
time may be given to him to produce 
the original Wajib-ul-arz so that the 
matter may be clarified. We felt that 
for a satisfactory decision of these writ 
petitions, it would be useful and, in fact, 
necessary for us to see the entries in 
the Wajib-ul-arz of the various villages 
. concerned. The case was, consequently, 
adjourned and the learned Advocate 
General, Haryana, produced the Wajib- 
ul-arz before us. 


£ 24. As detailed above, the entries 
in the Wajib-ul-arz of various villages 
fall in three different categories. There 
are only two villages Panihari and 
Musaibwala which fall in the third cate- 
gory, namely, where there is no mention 
in column No. 3 about any income from 
saltpetre but in column No. 10 saltpetre 
and saltpetre bearing earth are speci- 
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fically reserved to the Government in 
addition to all kinds of quarries of 
kankar, stones, etc. So far as these two 
villages are concerned, the learned Ad- 
vocate General vehemently urged that 
here the Wajib-ul-arz did expressly re- 
serve these rights to the State Govern- 
ment, and there is no entry to the con- 
trary in column No, 3. Original entries 
of the year 1919-20 were produced and 
copies have. been placed on the relevant 
files. Civil Writ 1318 of 1971 has been 
filed by the lessee from the Gram Pan- 
chayat, Panihari, and Civil Writ 1320 of 
1971 by the Gram Sabha, Panihari. Civil 
Writ 1319 of 1971 is filed by the lessee 
of the land situated in village Musaib- 
wala, which was also auctioned by the 
Gram Panchayat of Panihari, which had 
apparently jurisdiction over village 
Masaibwala. In relation to these three 
writ petitions, therefore, the saltpetre 
over the land in dispute is alleged to be 
vested in the Government. 


25. Mr. R. S. Mital, the learned 
counsel for the petitioners in these cases, 
referred to Section 3 of the Punjab 
Village Common Lands (Regulation) Act, 
1953 (Punjab Act No, 1 of 1954), herein- 
after referred to as Punjab Act of 1954, 
and Section 4 of the Punjab Act of 1961, 
as subsequently amended, and urged that 
a reading of these two sections together 
would show that rights in the Shamilat 
land vest in the Panchayat notwithstand-~ 
ing anything to the contrary inter alia 
in any custom or agreement. He, there- 
fore, urged that even if the Government 
had any rights in the Shamilat land, those 
also vest in the Panchayat, 


26. Section 3 of the Punjab Act 
of 1954 runs as under:— 

“Notwithstanding anything to the 
contrary contained in any other law for 
the time being in force, and notwith- 
standing any agreement; instrument, 
custom or usage or any decree or order 
of any Court or other authority, all 
eee title and.interest whatever in the 
and— 

(a) which is included in the Shamilat 
Deh of any village, shall, on the appoint- 
ed date, vest in a panchayat having juris- 
diction over the village; 

(b) which is situated in the Abadi 

Deh of a village and which is under the 
house owned by a non-proprietor, shall 
at the commencement of the Act vest in 
the said non-proprietor.”’ 
Subsequently, definition of ‘Shamilat land’ 
was slightly varied by the Punjab Act 
of 1961, and Section 4 thereof provides 
as under:— 

(1) Notwithstanding anything to the 
contrary contained in any other law for 
the time being in force or in any agree- 
ment, instrument, custom or usage or any 
decree or order of any court or other 
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authority, all rights, title and interests 
whatever in the land— 

(e) which is included in the Shamilat 
deh of any village and which has not 
vested in a panchayat under the shamilat 
law shall, at the commencement of this 
Act, vest in a panchayat constituted for 
such village, and, where no such pan- 
chayat has been constituted for such 
village, vest in the panchayat ........... ‘ 

(2) Any land which is vested in.a 
panchayat under the Shamilat law shall 
be deemed to have been vested in the 
panchayat under this Act.” 

7. ‘Shamilat law’ so far as it is 
relevant for the purpose of this case, is 
defined in Cl. (h) of Section 2 of the 
Punjab Act of 1961 as under:— 

“(h) ‘shamilat law’ means— 

fi) in relation to land situated in the 
territory which immediately before the 
Ist November, 1956, was comprised in 
` the State of Punjab, the Punjab Village 
aa e Lands (Regulation) Act, 1953; 

11) T EEEE E E EN: 

By virtue of sub-section (2) of S. 4 of the 
Punjab Act of 1961, any land which had 
vested in the Panchayat under the Pun- 
jab Act of 1954 “shall be deemed to have 
been vested in the Panchayat under this 
Act” and this vesting takes place inter 
alia notwithstanding anything to the con- 
trary contained in any agreement, instru- 
ment, custom or usage. 

28. No doubt this provision could 
give rise to an argument that any rights 
which vested in the Government by 
virtue of anything stated in the Wajib-ul- 
arz or the village administration paper, 
would also vest in the Panchayat, be- 
cause the rights vest notwithstanding any 
agreement, instrument, custom or usage 
and Wajib-ul-arz must necessarily fall 
under one or the other of these categories. 
‘However, all such doubts stand cleared, 
because of a subsequent amendment of 
this Act by the Punjab Village Common 
Lands (Regulation) Amendment Act, 1964 
(19 of 1964) by which Section 14-A was 
added, and the relevant part of this sec- 
tion runs as under:— 


“Nothing contained in this Act or the 
Shamilat law shall— 

(a) affect or shall be deemed ever 
to have affected any right of the State 
Government in the land vested or deem- 
ed to be vested in a Panchayat under this 
Act:— 

OD) E EEE EEE á 
The argument of the learned counsel for 
the petitioners, therefore, has no force. 

29. Thus, so far as villages Panihari 
and Musaibwala are concerned, according 
to the Wajib-ul-arz, saltpetre and şalt- 
petre bearing earth vest in the Govern- 
ment and, consequently, the notices issued 


for the auction of the lands by the State 
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Government are valid, Civil Writs Nos. 
1318, 1319 and 1320 of 1971 have to be 
dismissed, 

30. The remaining writ petitions 
fall in two broad categories. In the first 
category of cases the entry in column 
No. 3 of the Wajib-ul-arz expressly pro- 
vides that the income from saltpetre be- 
longs to the proprietary body and there 
is no mention whatever regarding salt- 
petre or saltpetre bearing earth in column 
No. 10. There can be no manner of 
doubt that, so far as these cases are con- 
cerned, the State Government has no case 
whatever and it cannot grant contracts in 
respect of the winning of saltpetre from 
these lands, A number of writ petitions 
fall in this category. Civil Writ 1246 of 
1971 relating to village Hijranwan, Civil 
Writ 1247 of 1971 relating to village 
Kutabadh, Civil Writ 1616 of 1971 re- 
lating to village Bhawad, Civil Writ 1679 
relating to village Ayalki and Civil Writ 
3643 of 1970 relating to village Rania and 
some of the petitions belonging to this 
category. 


31. The bulk of the other cases 
fall in the second category, namely, where 
there is no mention in column No. 3 of 
any income being derived by the pro- 
prietors and there is no mention in 
column No, 10 regarding the saltpetre. 
The learned Advocate General took Civil 
Writ 10 of 1971 relating to village Kalpa 
as a typical case of this category. Here 
in column No. 3 of the Wajib-ul-arz of 
the year 1909 it is stated that there is 
no income of sayer. In column No. 10 
of the Wajib-ul-arz (Annexure R. 1)*what 
is mentioned- is: 

“jo kan kankar pathar waghaira 
zamin ke upar ya neeche ho wo sab 
malkiat sarkar hain.” 

“(Whatever quarries of kankar, 
stones, etc., may be under or over the 
land would all belong to the Govern- 
ment).” 


32. It was stated by the learned 
Advocate General that same entries are 
repeated in the year 1963-64 and even in 
1969-70. The contention of the learned 
Advocate General was-that when it is 
stated generally that all quarries of 
kankar and stones, ete, which may be 
under or over the land belong to the 


‘Government, the word ‘ete’ added should 


cover all types of material, which can 
be found under or over the land, includ- 
ing sdaltpetre, because this is not speci- 
fically reserved for the proprietors. This 
interpretation completely overlooks the 
provisions of sub-section (2) of S. 42 of 
the Punjab Land Revenue Act and also 
of paragraph 193 of the Douie’s Punjab 
Settlement Manual, which give a clear 
insight to the attitude of the Government 
so far as saltpetre is concerned. The 
clear wording of paragraph 193 leaves no 
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manner of doubt that as a matter of 
policy the Government had decided not 
to claim any right in the saltpetre or the 
saltpetre bearing earth and that any in- 
come derived from this source could only 
be taken into consideration for the as- 
sessment purposes. The following words 
used in the abovementioned paragraph 193 
ey reproduced were further stres- 
sed:— 

age Dent eeus lees All that Government 
claims is the right of regulating or pre- 
venting the manufecture. Saltpetre or 
shora must not be recorded, therefore, as 
Government property in the village ad- 
ministration paper, and any profits which 
the land-owners derive from it may be 
taken into account in assessing the land 
TEVETIUC, 2... ccecenccccecceees 


32. This beinz the case and there 
being no reservation for saltpetre in 
favour of the State Government. it is 
difficult to bring this reservation in the 
word ‘wagaira’ (etc.}. More so when ,in 
the Watib-ul-arz of the other villages ‘of 
the same district and, in fact, in the 
same tahsil Gohana, in column No. 3 it 
is specifically mentioned that the saltpetre 
is auctioned and income distributed 
amongst the proprietors (see in this res- 
pect C. W, 1616 of 1971 relating to 
village Bhawad, taksil Gohana, district 
Rohtak). Thus the Revenue Authorities, 
who were preparing the Wajib-ul-arz in 
the district were fully conscious of the 
fact that the rights in saltpetre were dis~- 
tinct from the rights in kankar and 
stones and were ncrmally to be men- 
tioned in column No. 3. This argument 
of the learned counsel, therefore, cannot 
be accepted. 


34. There is yet another sub-cate- 
gory which falls in this broad category. 
These are cases where in the Settlement 
of 1919 there is no mention in column 
No. 3 about any sayer rights, or it is 
clearly stated that there are no such 
rights. There is also no mention of 
saltpetre in the entry against column 
No, 10. But in the earlier Settlement of 
1880-82 in column No. 3 there was a clear 
mention that saltpetre and saltpetre bear- 
ing earth vested in the Government, The 
fact that in the subsequent Settlement 
the saltpetre and saltpetre bearing earth 
have been excluded rather goes to show 
that in conformity with the general policy 
of the Government not to claim any pro- 
prietary rights in the saltpetre, the 
Wajib-ul-arz was corrected in the sub- 
sequent Setllement. In all the cases 
falling under this broad category, in 
which there is no mention in column 
No. 3 of any income from saltpetre being 
derived and there is no mention in any 
or in the latest Wajib-ul-arz in column 
No. 10 either, by virtue of sub-s. (2) of 
S. 42 of cane Punjab Land Revenue Act 
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there would be a presumption that the 
rights vest in the proprietors and not in 
the Government. Thus all the writ peti- 
tions falling in these two categories have 
to be accepted and the -order of auction 
issued by the State Government quashed. 


35. There was one peculiar case, 
which was brought to our notice and that 
is Civil Writ 3577 of 1970 relating to 
village Ottu, District Hissar. Here in 
column No. 3 in the Wajib-ul-arz for the 
year 1919-20 it is mentioned as follows: 


“There is an income of Rs. 100/- 
from saltpetre which is received by the 
proprietors in proportion to their owner- 
ship. There is no other income.” 

Thus, there is a clear and specific men- 
tion that the saltpetre vests in the pro- 
prietors. Surprisingly, however, in 
column No. 10 of the Wajib-ul-arz, the 
entry is of a similar type as was found 
in Civil Writs 1318 and-.1320 of 1971, re- 


lating to village Panihari, dealt with 
above. The entry runs as follows:— 
“The quarries of metals, stones, 


kankar, coal, saltpetre and saltpetre bear- 
ing earth which is over or below the land 
will all belong to the State.” 


36. These two entries are obvi- 
ously contradictory. If the income from! 
saltpetre and saltpetre bearing earth is 
being received by the proprietors, salt- 
petre and saltpetre bearing earth could 
not at the same time possibly vest in 
the Government. There is no way of 
reconciling these two entries, but in view 
of para 193 and of Appendix VIII-E 
as given in the Douie’s Punjab Settle- 
ment Manual, reproduced above sayer 
rights relating to saltpetre ete. have 
to be mentioned in column No, 3 
and not in column No. 10 and, con- 
sequently, the entry in column No. 3 
would supersede the entry in column 
No. 10. In this case also, the rights in 
respect of saltpetre and saltpetre bearing 
earth cannot be said to have been vested 
in the Government, This writ petition 
has also to be accepted and the order of 
auction guashed. 


37. We may now deal with Civil 
Writ 2559 of 1969, which was summarily 
dismissed by this Court on the ground 
that it involved disputed question of fact, 
which bas been remanded back to this 
Court for decision on merits by the order 
of the Supreme Court in Civil Appeal 
No. 2542 of 1969 (SC) (Om Parkash v. 
State of Haryana decided on 16-3-1970). 


38. This petition has been filed by 
Om. Parkash, a lessee of the land situated 
in villages Malar and Peoda. The period 
for which the lease had been granted and 
in respect of which this writ petition 
was filed was from list August, 1968, to 
3ist July, 1970, which period has already 
passed. ‘wo other writ petitions have 
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the subsequent period, i.e. Civil Writs 
1328 and 1344 of 1971 relating to village 
Malar. Civil Writ 1572 of 1971 has been 
filed by Gram Sabha, Peoda, and this 
writ relates to village Peoda. These 
three writ petitions, as noticed above, are 
being accepted. In Civil Writ 2559 of 
1969 the possession of the land remained 
with the petitioner. He had furnished a 
security of Rs, 58,000/- in this case to 
compensate the State Government in case 
the decision went against the petitioner 
and in favour of the State Government. 
This petition, although, it relates to a 
period which has already passed,. has also 
to be accepted and the security will stand 
cancelled. © 


39. In view of what has been 
stated above, Civil Writs 1318, 1319 and 
1320 of 1971 are dismissed with costs, 
while Civil Writs 3575, 3576, 3577, 3640, 
3641, 3642 and 3643 of 1970, Civil Writs 
10, 1209, 1214, 1215, 1216, 1221, 1246, 
1247, 1248, 1249, 1250, 1251, 1252, 1253, 
1254, 1317, 1323, 1324, 1328, 1344, 1408, 
1416, 1490, 1572, 1616 and 1679 of 1971 
and Civil Writ 2559 of 1969 are accepted 
with costs and the orders of auction 


_ @uashed, 


GURDEV SINGH. J.: 40. I agree. 
Order accordingly. 
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The Hindustan Sanitary-ware and In- 
dustries Ltd.. Bahadurgarh and another, 
Petitioners v. The State of Haryana and 
others. Respondents. 

Civil Revn. No. 
24-5-1971. from order of V. D. Aggarwal, 
8rd Addl. Dist, J., Rohtak. D/- 28-8-1970. 


Land Acquisition Act (1894), S. 18 — 
On a reference under S. 18 to the District 
Judge to enhance the compensation 
wwarded by the Collector the persons who 
have to pay the compensation can be per- 
mitted to lead evidence and say that the 
compensation should not be enhanced — 
Moreover under O. 1, R. 10, Civil P. C. 
the District Judge can implead those per- 
sons as parties. (Para 5) 
Cases Referred: Chronological Paras 
(1962) AIR 1962 Punj 177 (V 49)= 
1961 Cur LJ (Part 1 F) 1, Jaishi 
Ram Goel v. State of Punjab 6 


A. N. Mittal with S. C. Kapur, for 
Petitioners; J. N. Kaushal, Advocate Gene- 
ral, Haryana with Naubat Singh (for 
No. 1) and B. S, Gupta (for Nos. 2 to 4). 
for Réspondents. 


1O/JO/E257/71/GNB/SSG 


EH. S. & Industries v. State (Pandit J.) 
” béen filed by this very Om Parkash for 


1256 of 1970, D/-. 


(Prs. 38-40)-[Prs, 1-5] P. & H. 59 


ORDER:— This order will dispose of 
Civil Revisions Nos. 1250. 1251, 1253, 1255, 
1256, 1258, 1259, 1261 and 1263 to 1265 
of 1970. 

2. The facts.are not in dispute. 
Some land in villages Parnala and Baha- 
durgarh. District Rohtak, was admittedly 
acquired for two companies. namely, The 
Hindustan Sanitaryware and Industries 
Limited, Bahadurgarh, and The Hindustan 
National Glass Manufacturing Company 
Limited, Bahadurgarh, It is further ad- 
mitted that the compensation amount has 
to be paid by these two companies. The 
Collector gave his award and against his 
decision the landowners made applica- 
tions under Section 18 of the Land Acqui- 
sition Act that the case be referred to 
the learned District Judge for enhance- 
ment in the compensation. 

3. The two companies made an 
application before the learned Additional 
District Judge that they be permitted to 
appear and adduce evidence and show 
that there should be no increase in the 
compensation which had been awarded 
by the Collector. 


4. This application was contested 
by the various landowners on the ground 
that the two companies had no locus 
standi to move the same. Their conten- 
tion prevailed with the learned Judge 
and against that order the two companies 
have filed these revision petitions. 


5. From the facts stated above, it 
is apparent that the compensation amount 
has to be paid by the two companies, If 
the said ‘amount is increased by the 
learned Additional District Judge on a 
reference under Section 18 of the Land 
Acquisition Act, it would be the two 
companies, who would be prejudiced. I 
do not see any reason as to why under 
these circumstances they should not be 
permitted to lead evidence and say that 
the compensation amount awarded by the 
Collector was adequate and that there 
should not be any further increase in it 
as demanded by the landowners, Learned 
counsel for the respondents could not 
point out on what principle of law the 
request of the two companies could be 
resisted. No authority even was cited by 
him that under similar circumstances any 
Court had ever held that the persons, 
who had actually to pay the compensa- 
tion. could not be allowed to lead evi- 
dence and say that the compensation 
amount be not enhanced. It is note- 
worthy that by virtue of Section 53 oj 
the Land Acquisition Act, the provisions 
of the Code of Civil Procedure applied 
to all proceedings before -the learned 
Additional District Judge and he had 
therefore, ample powers under Order 1 
Rule 10, Code of Civil Procedure, alsc 
to implead the said two companies as 
parties. 
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6. Learned counsel for the res- 
pondents submitted that the provisions of 
Part VII of the Land Acquisition Act 
had not been complied with, while acquir- 
ing the land in this case. This cireum-~ 
stance might or might not have been re- 
levant for the purpose of deciding as to 
whether the acquisition in the instant 
case was valid or not. But this ques- 
tion has already been decided by this 
Court in this very cese and it is reported 
as Jaishi Ram Goel v. State of Punjab, 
AIR 1962 Punj 177. 


ie I would, therefore, accept these 
petitions and quash the impugned order 
passed by the learned Additional District 
Judge. 
however, I will leave the parties to bear 

their own costs. 
-© Petitions accepted. 


AIR 1972 PUNJAB & HARYANA 60 
(V 59 C 22) 


HARBANS SINGH, C. J. AND GURDEV. 
SINGH, J. 


The Superintending Canal Officer, 
Ferozepur, Appellant v. Hukam Chand 
Baghela Ram and others, Respondents. 


Letters Patent Appeal No. 201 of 
1969, D/- 19-5-1971 from judgment of Bal 
Raj Tuli. J. in Civil Writ No. 3474 of 
1968. D/- 20-12-1968. 

{A) Northern India Canal and Drai- 
nage Act (1873), S. 30-B (3) (as amended 
by Haryana Act 4 of 1971) — Power of 
Superintending Canal Officer to revise a 
scheme approved by Divisional Canal 
Officer — Section 30-B (3) is worded in 
wider terms and the word ‘revise’ therein 
has a wider connotation, than S. 115 of 
Civil P. C. (1908) and S. 35 of Delhi and 
Ajmer Rent Control Act (1952) — (X- 
Ref:— Civil P. C. (1908), S. 115)—(X-Ref: 
Delhi and Ajmer Rent Control Act (1952), 
S. 35). (Paras 14, 15, 16) 


That being so, the revisional power 
given to Superintending Canal Officer 
under Section 30-B (38) of 1873 Act is 
wider in the sense that while revising the 
approved scheme not only he can correct. 
amend, re-examine with the view to 
making changes in the scheme or for 
good reasons substitute his own opinion 
for that of Divisional Canal Officer, but 
also can take into consideration new 
materials from departmental record or 
even otherwise. (Paras 14. 15. 16) 


(B) Northern India Canal and Drai-. 


nage Act (1873), S. 30-B (3) (as amended 
by Haryana Act 4 of 1971) — Power to 
revise approved scheme — Persons aggri- 
eved by such scheme — Where a scheme 
for transfer of certain lands from uE 


JO/JO/E228/71/TRS 


Officer v." Hukam Chand 


In the circumstances of this case,. 


A. I. R. 


source of irrigation to the proposed 
source and approved by the Divisional 
Canal Officer. affected adversely the land- 
owners possessing lands situate at the 
proposed source and receiving irrigation 
from that source already in short supply 
of water, such landowners were the per- 
sons aggrieved in view of S. 30-B (3), by 
the scheme approving the transfer. 
(Para 12) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 Punj 1 (V 56)= 
Civil Writ No. 993 of 1968, Tehal 
Singh v. Superintending Canal 
Officer 2 
(1963) ATR 1963 SC 698 (V 50)= 
1962 Supp (1) SCR 933, Hari 
Shankar wo Rao Girdhari Lal 
Chowdhury 9 


S. C. Goyal, for Advocate-General, 
Punjab. for Appellant; Anand Swaroop 
with R. S. Mital and M, M, Punchhi, for 
Respondents. 


HARBANS SINGH, C. J.: The facts. 
so far as they are necessary for the deci- 
sion of this appeal under Cl..10 of the 
ae Patent, may briefly be stated as 
under:— 


Three persons, namely, Hukam ` 
Chand. Fagir Chand and Mst, Jiwandi, 
widow of Karam Chand, moved the Divi- 
sional Canal Officer under Section 30-A 
of the Northern India Canal and Drainage 
Act, 1873 (hereinafter referred to as the 
Act), for preparation of a scheme and 
sanction thereof for transferring their 19 
acres of land which was receiving irriga-~ 
tion from outlet R, D. 58230/R Daulatpura 
minor (hereinafter referred to as the ex- 
isting source) to another outlet R. D. 
64522/R Daulatpura minor (hereinafter 
referred to as the proposed source), The 
reason given by them for this transfer 
was that their area cannot be irrigated 
properly from the existing source. Some 
of the persons. who appeared before the 
Divisional Canal Officer at the hearing, 
after the publication of the scheme, sup- 
ported the case of the abovementioned 
three persons, who are now respondents 
before us and who were amongst the 
petitioners before the learned Single 
Judge (hereinafter referred to as the peti- 
tioners) while a large number of other 
persons “stated jointly that this 19-acres 
area may not be transferred ........css00e 
as the same is being irrigated from the 
existing source properly. There is al- 
ready short supply on their outlet. H 
this area be included, then there will be 
decrease in their irrigation.” After men- 
tioning these rival contentions in the 
order {copy Annexure ‘B’ to the writ 
petition). the following order was passed: 


"Request Of .....ccceuce Sarvshri Hukam 
Chand, Fakir Chand ............ and Jandi 
Bai (Jiwandi) ............ is accepted and 
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transfer of ‘area is approved in the in- 
terest of irrigation. Sh. Hukam Chand 
is justified in asking for transfer as outlet 
R. D. 64522/R is situated in his tak and 
other two shareholders are also justified 
in asking for transfer as their holdings 
fall on the other side of the village path 
on which side rest of the area on outlet 
R. D. 64522/R falls.” 

This is all the discussion or the reason- 
ing given by the Divisional Canal Officer 
for his decision to direct the transfer of 
19 acres of land. 

2. Tehal Singh, who was one of 
the persons who had opposed the request 
for transfer, filed a revision under Sec- 
tion 30-B of the Act, which was dismissed 
by the Superintending Canal Officer. That 
order was set aside by this Court in Civil 
Writ No. 993 of 1968, (reported in AIR 
1969 Punj 1). Tehal Singh v. Superintend- 
ing Canal Officer, on the ground that no 
reasons were given in the order. 

3. Thereafter, the matter was 
heard by another officer who had suc- 
ceeded as Superintending Canal Officer. 


Some 26 persons appeared before him, 


In his order, copy Annexure ‘D’ to the 
writ petition, after mentioning that the 
case had been earlier adjourned for ob- 
taining. records from the High Court, he 
stated as under:— 

Yo EOE Ziledar concerned was 
directed to produce irrigation figures of 
the 19.acres area proposed to be trans- 
ferred from outlet R. D. 58230/R to 
64522/R Daulatpura minor during the last 
5 years in this Court. 


The Ziledar concerned produced the 
irrigation figures of the said 19 acres area 
for the last 3 years, i.e.. 1965-66. 1966-67 
and 1967-68, as per statement appended at 
Annexure A. It shall be seen that the 
irrigation from the existing source to this 
area is cent per cent., i.e, more than per- 
missible of 62%. There is as such no 
justification for the transfer of this 19 
acres area to any other source and the 
order of the Divisional Canal Officer, 
dated 18-9-1967. proposing transfer of 
this area from ‘outlet R. D. 58230/R to 
64522/R is hereby set aside. If such re- 
quests are entertained and this 19 acres 
is transferred to outlet R. D. 64522/R 
there would be no end to similar requests 
of transferring adjoining areas to the 
nearest source as every one would natu- 
rally like to be as near the outlet as 
possible.” 

However, he went on further as under: 

“Tt would, however, be desirable to 
shift the outlet R. D. 64522/R to lower 
down ‘of village Path so as to be away 
from the land of respondents. There was 
no objection to this from any source. 
Scheme to this effect may be published 
and further action taken accordingly 
under the rules.” 
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4. Being aggrieved by this order, 
a writ petition was filed by Hukam 
Chand, Faqir Chand. Smt. Jiwandi and 
two other persons. out of which the pre- 
sent appeal has arisen. 


5. . Before the learned Single 
Judge nobody seriously objected to the 
last part of the order suggesting shifting 
of outlet R. D. 64522/R, being deleted. In 
fact this is only a suggestion and the 
normal procedure would be as directed 
by the Superintending Canal Officer that 
proper scheme be published and action 
taken in‘ accordance with the rules. Con- 
sequently, this direction regarding shift- 
ing of the outlet hardly forms an inte- 
gral part of the order and was not dealt 
with before the learned Single Judge, and 
this matter was not referred to by the 
parties’ counsel before us. 


6. The learned Single Judge ac- 
cepted the writ petition and quashed the 
order of the Superintending Canal Officer 
mainly on the following grounds:— 


(1) That the Superintending Canal 
Officer has no jurisdiction to alter the 
scheme sanctioned by the Divisional 
Canal Officer, unless he comes to the con- 
clusion that the petitioner in the revi- 
Sion has a genuine grievance and that 
the Superintending Canal Officer could 
not substitute his own opinion for that 
of the Divisional Canal Officer, whether 
the transfer was in the interest of irriga- 
tion or not. and inasmuch as the scheme 
approved by the Divisional Canal Officer 
in no way adversely affected the other 
shareholders, the Superintending Canal 
Officer had no jurisdiction to reverse the 
order of the Divisional Canal Officer if 
that was beneficial to the petitioners. 


(2) That the Superintending Canal 
Officer has no jurisdiction to ‘take into 
consideration any new material while 
dealing with a revision under S, 30-B 
of the Act, as has been done in this case 
by obtaining the irrigation figures from 
the Ziledar. 

(3) That the mere fact, that the peti- 
tioners were receiving more than 62% ir- 
rigation, which is considered by the 
Department to be the normal percentage, 
is no ground for interfering with the 
scheme approved by the Divisional Canal 
Officer, because the petitioners were en- 
titled to get more irrigation if that was. 
possible, provided it did not interfere with 
the rights of the other persons. 


T The Superintending Canal Offi- 
cer has filed this appeal. On behalf of 
the appellant it was urged that the 
Department is not worried about this 
particular case so much as about the res- 
trictions on the powers of the Superin- 
tending Canal Officer. while considering 
a scheme prepared by the Divisional 
Canal Officer under Section 30-B of the 
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Act, that flow from the observations made 
by the learned Single Judge. 


8. It was vehemently contended 
that the powers of revision given to a 
Superintending Canal Officer under sub- 
section (3) of S. 30-B of the Act are not 
of a limited type as are contemplated in 
cases of revision uncer Section 115, Civil 
P. C.. (hereinafter referred to as the 
Code), or the powers of revision that are 
available to a High Court under Sec- 
tion 35 of the Delhi and Ajmer Rent 
(Control) Act, 1952, (hereinafter referred 
to as the Delhi Rent Act). 


"9. Under Section 115 of the Code 
“the High Court’s powers are limited to 
see whether in a case decided, there has 
been an assumption of jurisdiction where 
none existed. or a refusal of jurisdiction 
where it did, or there has been material 
irregularity or illegality in the exercise 
of that jurisdiction. The right there is 
confined to jurisdiction and jurisdiction 
alone. (See head note in Hari Shankar 
v. Rao Girdhari Lal Chowdhury. AIR 
1963 SC 698). This case was also relied 
upon by the learned Single Judge in 
bringing out a distinction between a revi- 
sion and an appeal. The said case was 
under the Delhi Rent Act and the ob- 
servations. which have been relied upon 
by the learned Single Judge. related to 
Section 35 (1) of the Delhi Rent Act. That 
section reads as follows:— 


“The High Court may, at any 
time. call for the record of any case 
under this Act for the purpose of satisfy- 
ing itself fhat a decision made therein 
is according to law and may pass such 
order in relation thereto as it thinks fit.” 


10. The learned counsel urged that 
the powers of revision given by the 
aforesaid section, though much wider than 
those conferred on the High Court under 
Section 115 of the Code, yet are not so 
wide as the powers of a Superintending 
Canal Officer under sub-section (3) of 
S. 30-B of the Act. The Delhi Rent Act 
confined the powers of the High Court to 
send for the record only for the limited 
purpose of “satisfying itself that a deci- 
sion made therein is according to law.” 


“11. Sub-section (3) of S. 30-B of 
the Act runs as follows:— 

“The Superintending Canal Officer 
may, suo motu at any time or on an ap- 
plication by any person aggrieved by the 
approved scheme, made within a period 
of thirty days from the date of publica- 
tion of the particulars of the scheme 
under Section 30-A, revise the scheme 
approved by the Divisional Canal Officer:” 
The only restriction placed on the Super- 
intending Canal Officer is in the proviso 
and that relates only to an opportunity 
being given to the person affected before 
making any change in a revision. 


A.L R. 


12. Before going into the question 
as to what is meant by ‘revise’ and how 
wide powers have been given by this sec- 
tion by the use of the word ‘revise’, it 
may be stated here that an application 
under sub-section (3) of S. 30-B of the 
Act can be given by a person aggrieved 
by the approved scheme. The observa- 
tions made by the learned Single Judge 
apparently go to indicate that probably 
nobody was aggrieved by the order of 
the Divisional Canal Officer directing the 
transfer of 19 acres from the existing 
source to the proposed source. The facts. 
already detailed above, do indicate that 
even before the Divisional Canal Officer 
the transfer was opposed by a‘ large 
number of persons, who were receiving 
irrigation from the -proposed source. The 
reason given by them was that by the 
addition of 19 acres of land the water. 
which was already in short supply in 
that outlet for the purpose of their irriga- 
tion. would be further decreased. Tehal 
Singh was one of them and not only he 
filed an application under Section 30-B 
(3) of the Act to the Superintending 
Canal Officer, but on the dismissal of the 
same he also came to the High Court 
and successfully challenged the order. 
This conduct cf Tehal Singh does indi- 
cate that he did, in fact, genuinely feel 
aggrieved. In any case, one thing is 
obvious that if an area of 19 acres is 
added to the proposed source and the 
size of the outlet is not changed, for 
which there is no suggestion or mention. 
then the existing landowners on that 
outlet are bourd to suffer some damage. 
however little this damage mey be. It 
cannot, therefore, be said that Tehal 
Singh and other landowners, who were 
already receivirg irrigation from the pro- 
posed source, were not aggrieved by the 
transfer of 19 ecres to that source. 


13. Sub-section (3) of S. 30-B of 
the Act is worded in a wider manner. A 
Divisional Canal Officer is the Authority 
under the Act, who, after framing the 
scheme, has to publish it under the Act 
and then has to hear the objections of 
those who oppose the scheme, and he 


ean then sanction the scheme either as 


published by him or in an amended form 
or he can altogether reject the scheme 
(see Ss. 30-A and 30-B). In this case, 
he sanctioned the scheme of the transfer 
of 19 acres to the proposed source. The 
only reason given by him was that it 
was “in the interest of irrigation” and 
the second reason given by him was that 
Hukam Chand was justified in. asking for 
the transfer. because the other outlet 
R. D. 64522/R passed through his land. 
One of the grievances made before the 
learned Single was that the Superintend- 
ing Canal Officer substituted his own 
opinion for that of the Divisional Canal 
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Officer without giving any reasons. I am 
afraid this grievance was not justified. 
As already stated, there was hardly any 
discussion in the order of the Divisional 
Canal Officer and the only ground given 
by him was that it was in the interest 
of irrigation. That being the case, the 
Superintending Canal Officer was fully 
entitled to check up whether the reason 
given by the Divisional Canal Officer was 
justified or not. 


14. The Superintending Canal 
Officer is the Superior Officer who nas 
been given powers under Section 30-B of 
the Act to send for the scheme sanction- 
ed by the Divisional Canal Officer and to 
revise it. The word ‘revise’ has a very 
wide connotation as used in this section 
and is not hedged round by the words 
that the Superintending Canal Officer can 
‘only see whether it is in accordance with 
the rules or law. In Vol. 37-A of the 
“Words and Phrases published by West 
Publishing Co., inter alia, the word ‘re- 
vise’ is stated as under:— 

t revise ...ssssssors means to correct 
or amend, or to examine, with a view to 
making a change or changes.” 

In Corpus Juris Secundum. Vol. LXXVII 
it is mentioned as follows:— 

“The word ‘revise’ is defined as mean- 
ing to review; to correct; to amend; to 
change; to re-examine, to examine with 
a view to making a change or changes; 

‘Revise’ has been held to be inter- 
changeable with ‘amend’.” 


15. In view of this wide mean- 
ing, the Superintending Canal Officer is 
apparently invested with the jurisdiction 
to substitute his-own opinion for that of 
the Divisional Canal Officer if he finds 
good reasons for coming to a contrary 
conclusion. The only reason given by 
the Divisional Canal Officer being that it 
was in the interest of irrigation to trans- 
fer this area to the proposed source, the 
Superintending Canal Officer was fully 
justified in saying that it was not in the 
interest of irrigation to transfer this area. 
From the record he could find, and we 
had sent for the original record and a 
copy of the statement showing annual 
permissible irrigation, marked ‘A’, has 
also been filed here, that as against 62% 
sanctioned, Faqir Chand received 116% 
irrigation in the year 1965-66, 112% in 
the year 1966-67 and 97.8% in the vear 
1967-68, Hukam Chand had 100%. 106% 
and 86.4% irrigation respectively for these 
years and Mst. Jiwandi had 89%, 100.4% 
and 106.9% irrigation respectively for the 
said years. I feel that the Superintend- 
ing Canal Officer was fully entitled to say 
from this statement that from the exist- 
ing source the irrigation received by these 
persons is more than satisfactory and that 
there was no good reason for making a 
change. The only other reason given by 
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the Divisional Canal Officer was also dealt 
with by the Superintending Canal Officer, 
namely, that the mere fact, that an outlet 
passes through the land of a person, is 
no pround that he should get irrigation 
from that outlet and not from another. 


The Department has to take all the 
matters, including the administrative 
reasons, into consideration and the 


Superintending Canal Officer apparently 
felt that if a transfer is made simply on 
the ground of nearness of a particular 
land, it might create difficulty for the 
Department. We are of the view that 
these reasons cannot be said to be ex- 
traneous, 


16. We may now take up another 
point, whether while revising the ‘scheme 
under sub-section (3) of S. 30-B of the 
Act, the Superintending Canal Officer was 
justified in looking at the departmental 
record to ascertain whether allegations 
made by the petitioners that they are not 
receiving satisfactory irrigation, were 
correct or not. By sending for the irriga- 
tion record from his Ziledar for the last 
five years, all that the Superintending 
Canal Officer was doing was sending for 
the departmental record having bearing 
on the question of. irrigation. It would 
not be correct to say that he was looking 
into any additional evidence. Sub-sec- 
tion (3) of S. 30-B of the Act places no 
restriction on the Superintending -Canal 
Officer that before taking a decision whe- 
ther he would -amend the scheme sanc- 
tioned by the Divisional Canal Officer, he 
cannot look into any information that 
may be available to him from the depart- 
mental record or even otherwise unless 
it can be reasonably established that the 
information was such that it was not 
known to the other party and that the 
other party was not given an opportunity 
to meet that evidence. There was no 
suggestion whatever that the figures sup- 
plied to the Superintending Canal Officer 
and taken into consideration by him, 
were not the correct figures of the irriga- 
tion that was received by the petitioners. 
We are, therefore, of the view that in 
this case the application for revision was 
filed by a person, who felt aggrieved by 
the order of the Divisional Canal Officer, 
and that the Superintending Canal Officer 
had given good reasons and he is entitled 
under sub-section (3) of S. 30-B of the 
Act, while revising the scheme, for good 
reasons to substitute his opinion for that 
of the Divisional Canal Officer and that 
in this case the reasons given by him 
cannot be said to be extraneous. We are 
also of the view that the powers under 
sub-section (3) of 5, 30-B of the Pepsu 
Act are not of a limited type like those 
which are given under Section 35 (1) of 
the Delhi Rent Act or under Section 115 
of the Code, 
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17. For the reasons giver: above, 
we accept this appeal, set aside the order 
of the learned Single Judge and dismiss 
the writ petition, with no order as to 


sts. ` 
GURDEV SINGH, J.: 18. I agree. 
Appeal allowed, 
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P. C.. PANDIT, J. 


Gurdial Kaur, Petitioner v. Mst. Asso 
and others, Respondents. 


Civil Revn. No. 740 of 1970, D/- 
25-5-1971, from order of S. 9S, Raikhy 
Addl. Dist. J. Faridkot, D/- 12-6-1970. 

Civil P, C. (1908), O. 9, R. 9 — Sufi- 
cient cause. 


Date fixed for examination of plain- 
tiff’s witnesses. Plaintiff who was alleged 
to be an old lady of 70 and stone-deaf 
absent and her counsel stating that he 
had no instructions when suit was called 
on for hearing. Dismissal for default. 
Subsequent application for restoration 
within limitation by plaintiff stating that 
though she had arrived in court with 
her witnesses late on date of hearing 
due to failure of motor transport, she 
- did not apply for restoration the very 


same day acting on the advice of her. 


counsel and also for want of funds, Suit 


involving property worth one and half 


lac of Rupees. Held, there was sufficient 
cause for restoration. (Para 6) 


D. S. Nebra, for Petitioner; Balraj 
-Bahl (for No. 1) and Harbhagwan Singh 
(for Nos. 2 to 6), for Respondents, 


ORDER:— This is a plaintiff’s revi- 
sion petition against the decision of the 
learned Additional District Judge, Farid- 
kot, confirming on appeal the order of 
the trial Judge rejecting her application 
for setting aside the order dismissing her 
suit in default. 


2: One Bhag Singh was the owner 
of about 358 Kanals of land, situate’ in 
village Gobindgarh, District Bhatinda. 
After his -death, according to Gurdial 
Kaur, plaintiff, who is his daughter, she 
and the deceased’s widow Mst. Asso be- 
came the owners of his estate. On 27th 
January, 1966, Asso sold 90 Kanals 5 
Marlas of land to Gurbachan Singh and 
five others for Rs. 50,000/-. Thereupon, 
Gurdial Kaur brought a suit for posses- 
sion of her one half share in the entire 
holding of Bhag Singh. This suit was 
fixed for plaintiffs evidence on 20th 
April, 1968. On that day, she did not 
appear, but her counsel did so and sub- 
mitted that he had no instructions from 
his client. On- this the trial Judge dis- 
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missed the suit in default. On 4th May, 
1968, an application under O. 9, R. 9, 
Code of Civil Procedure, was filed by 
Gurdial Kaur for the restoration of the 
suit. It was alleged by her that she was 
an old lady of more than 70 years of age. 
She had very poor eye-sight and was hard 
of hearing. On 20th April, 1968, she 
had. boarded the bus for reaching Farid- 
kot, where her case was being tried. 
but unfortunazely on the way the bus 
went out of order and since no other 
bus was available, she reached the Court 
about an hour or one and a half hour 
late. She then learnt that her suit had 
been dismissed in default. She had at 
that time no money with her to move 
an application for the restoration of the 
suit and pay the additional fee of her 
counsel. She was further informed that 
the application for the restoration of the 
suit could be filed within 30 days. It 
was stated in the application that the 
delay on her part was not wilful and her 
absence from the Court was keyond her 
control. 


3. This application was contested 
both by Asso end her vendees. The trial 
Judge dismissed the same holding that 
the plaintiff was unable to show that 
there was sufficient cause for the restora- 
tion of the suit. It was, however, found 
by the learned Judge that the said ap- 
plication had keen filed within Hmitation. 


4, When the matter went in ap- 
peal before the learned Additional Dis- 
trict Judge, he confirmed both these 
findings, Against this order, the present 
Kaur petition has been filed by Gurdial 

aur 


5. It has been observed by the 
learned Additional District Judge that 
the petitioner should have filed this ap- 
plication on the very day when her suit 
had been dismissed in default, in case she 
had reached the Court late on that day 
as alleged by her. It has also been said 
that if she had brought the witnesses 
with her for being examined in Court, 
she should have produced them in evi- 
dence, Further, if she had really ton- 
tacted her lawyer, then he or at least 
his Clerk should have appeared- in the 
witness-box in support of her case. It 
has also been said that she was not right 
when she stated that there was no money 
with her for filing thé restoration applica- 
tion on that very. day, fer in her evidence 
she had deposed to the contrary. 


6. I have gone through her state- 
ment and the evidence of the witnesses 
produced by her. After considering the 
same, I am convinced that she was telling 
the truth. She is alleged to be an old 
lady of about 70 years of age and it is 
said that she had not only poor eye-sisht 
but was stone-deaf. It is true that if she 
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had reached the Court on 20th April, 
1968, the date fixed in the case, she could 
have moved an application for the res- 
toration of the suit on that very day. But 
that depends ori the advice that she got 
from hér lawyer. If the lawyer told her 
that the application could be filed within 
30 days and she acted on that advice, she 
is not to be blamed for that. Similarly, 
if her counsel had advised her to bring 
those witnesses? who had to be produced 
on the date of hearing in order to prove 
sufficient cause, she might have been able 
to produce them in support of her ap- 
plication as well. But these are matters, 
which depend on the legal advice that 
she got from her counsel. If she was 
not told to bring those witnesses, she 
should not be made to suffer on that 
account. It is also to be noted that 
lawyers and their clerks do not generally 
like to give evidence even in favour of 
their clients.for obvious reasons. I have 
already said that I was greatly impres- 
sed with her statement in Court and have 
no reason to disbelieve her. This suit 
involves a very large property and I am 
told that the value of the land in dispute 
today is about Rs. 1,50,000/-. These are 
also considerations, which should weigh 
with the Courts when dealing with ap- 
plications of this kind. In the circum- 
stances of this case, therefore, I am of 
the opinion that the Courts below were 
in error in dismissing the application for 
restoration of the suit dismissed in 
default. 


7. I would, therefore, accept this 
revision petition, set aside the orders of 
the Courts below and restore the suit 
on payment of Rs, 100/- as costs to the 
defendants. There will, however, be no 
order as to costs in this Court. 


Revision allowed. 
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An appeal lies under Cl. 10 of the 
Letters Patent against the decision of a 
Single Judge of the High Court in appeal 
filed against the award of the Motor Ac- 
cidents Claims Tribunal, under S. 110-D 
of the Motor Vehicles Act. ” (Para 8) 


The High Court, while hearing ap- 
peals under Section 110-D of the Act, acts 
as a ‘Court’? and a proceeding even if at 
its inception has a semblance of an arbi- 
tration proceedings, does not retain its 
character as such in appeal. AIR 1968 
SC 384 (dissenting from AIR 1958 SC 
947), Rel, on. (Para 4) 

An order in appeal under Sec. 110-D 
satisfies the test of a ‘judgment’ as for- 
mulated in Shri Radhey Shyam’s case 
in AIR 1971 SC 238387, It is final ‘and defini- 
tive in nature. It conclusively determines 
the rights of the parties with regard to 
all matters in issue. The decision of a 
Single Judge in appeal is therefore a- 
‘judgment’ within the meaning of Cl. 10 
of the Letters Patent. AIR 1968 Punj 
277, Overruled, AIR 1970 Delhi 37 (FB) 
& AIR 1971 SC 2337, Rel. on. 

The proceedings before the Claims 
Tribunal are not in the nature of arbitra- 
tion proceedings and the Claims Tribunal 
while disposing of the claims acts as a 


‘Court.’ AIR 1967 SC 1494 & AIR 1956 
SC 153 & AIR 1970 Bom 278, Ref. ' 

(Para 7) 
Cases Referred: Chronological Paras 


(1971) AIR 1971 SC 2337 (V 58)= 
(1970) 2 SCR 405. Radhey Shyam 
v. Shyam Behari Singh 

(1970) AIR 1970 Bom 278 (V 57)= 
72 Bom LR 358, Smt. Rajivabi 
Cosman Sayi v. M/s. Mackinon 
Machinazie & Co. Pvt. Ltd. 

(1970) AIR 1970 Delhi 37 (V 57)= 
71 Pun LR (D) 318 (FB), Muni- 
cipal Corporation of Delhi v. 
Kuldip Lal Bhandari 2, 5 

(1968) AIR 1968 SC 384 (V 55)= 
(1968) 1 SCR 372, Collector Vara- 
nasi v. Gauri Shanker Misra 

(1968) AIR 1968 Punj 277 (V 55)= 
70 Pun LR 9, Fazilka Dabwali 
aca Co. (P) Ltd. v. Madan 
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(1967) AIR 1967 SC 1494 (V 54)= 
1967-3 SCR 163 = 1967 Cri LJ 
1380, Thakur- Jugal Kishore 
Sinha v. Sitamarhi Central Co- 
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Building’ Sites v. Dossabhai 
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(1872) 8 Beng LR -433 = 17 Suth 

WR 364, Justices of the Peace 

for Caleutta v. Oriental Gas Co. 
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M. S5, Jain, for Appellants; G, C. 
Mittal, for Respondents. 


PREM CHAND JAIN, J.: The short 
guestion that reguires determination in 
these cases may be stated thus:— 


Does an appeal lie under Cl. 10 of 
the Letters Patent against the decision 
of a learned Single Judge in appeal filed 
against the award of the Motor Accidents 
Claims Tribunal (hereinafter referred to 
as the Claims Tribunal) given under Sec- 
tion 110-D of the Motor Vehicles Act, 
1939 (hereinafter referred to as the Act)? 


2. The view of this Court as is 
evident from the Bench decision in 
Fazilka Dabwali Transport Co. (Private) 
Ltd. v. Madan Lal, (1968) 70 Pun LR 9 
= (AIR 1968 Punj 277). is that such an 
appeal is not competent under Cl. 10 of 
the Letters Patent. At the time of the 
preliminary hearing, the correctness of 
the said Bench decision was challenged 
and on the strength of a Full Bench deci- 
sion of the Delhi High Court in Munici- 
pal Corporation of Delhi v. Kuldip Lal 
Bhandari, (1969) 71 Pun LR (Delhi 
Section) 318=(AIR 1970 Delhi 37) (FB), it 
was contended that an appeal lay under 
Cl. 10 of the Letters Patent and that the 
Bench decision of this Court in Fazilka 
Dabwali Transport Company’s case, (1968) 
70 Pun LR 9 = (AIR 1968 Punj 277) did 
not lay down correct law. Finding some 
merit in the contention of the learned 
counsel for the appellant, these appeals 
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were admitted and were ordered to be 
heard by a Full Bench. It is in these 
circumstances that these appeals have 
come up for hearing before us, 


3. The point which needsp deter- 
mination, was argued with ability by Mr. 
M. S. Jain, learned counsel for the ap- 
pellant; it was contended by him that 
proceedings before the Claims Tribunal 
were not in the nature of-arbitration pro- 
ceedings and that this Court decides ap- 
peal under Section 110-D of the Act as 
a Court. It was also contended that the 
Claims Tribunal while disposirg of the 
claims also acts asa Court. On the con- 
tention of the learned counsel for the 
appellant the first question that requires 
determination. is the nature of the juris- 
diction of the High Court dealing with 
an appeal under S&S, 110-D of the Act. 


4, This question came up for con- 
sideration in Fazilka Dabwali Transport 
Company’s case, 70 Pun LR 9 = (AIR 
1968 Punj 277) wherein, on this aspect 
of the matter, Shamsher Bahadur, J.. who 
prepared the judgment, observed thus (on 
pages 13 & 14 of the report (70 Pun LR} 
= (at pp. 279 and 280 of AIR):— 


“Mr. Goswami rightly seeks supporf 
from the Supreme Court decision for jis 
contention that the right of appeal is 
conferred by statute and is not a right 
which is given to the High Court under 
the general law. Neither the Tribunal 
nor consequently the High Court is strict- 
ly speaking a Court; indeed, the phra- 
seology employed in Section 110-C itself 
is indicative of that intendment. The 
Claims Tribunal in holding an inquiry 
has been given certain powers of a Civil 
Court for certain specified purpose. Obvi- 
ously, the Tribunal cannot be regarded 
as a Court, strictly speaking, and the em- 
ployment of the word “award” pives a 
complexion of arbitration to its proceed- 
ings. Naturally, it cannot be said that a 
right of appeal under Cl. 10 of the Letters 
Patent is to be inferred; it must be so 
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The thread of reasoning in both these 
English decisions is that where a statute 
confers the right of hearing to an esta-~ 
blished Court, then the ordinary incidents 
of procedure with regard to appeal would 
be applicable. Can it be said in the pre- 
sent instance that the Claims Tribunal or 
the High Court heard the matters refer- 
red to them as established Court without 
more? I think the answer to this ques- 
tion would be in the negative consider- 
ing the setting and background of Sec- 
tions 110-B to 110-F of the Act. The 
Claims Tribunal has been invested with 
status different from a Civil Court and 
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likewise the appeal to the High Court 
must take its colour and complexion from 
the original proceedings and subject to 
special conditions of the statute.” 

From the discussion in the judgment 
ft is clear that the above quoted observa- 
tions were made primarily on the strength 
of the judgment of their Lordships cf 
the Supreme Court in Hanskumar Kishan 
Chand v. Union of India, AIR 1958 SC 
947, wherein Venkatarama Aiyar, J.. on 
page 952 of the report, observed thus:— 


“Under Section 19 (1) (b), the re- 
ference is admittedly to an arbitrator. 
He need not even be a Judge of a Court. 
It is sufficient that he is qualified to be 
appointed a Judge of the High Court. 
And under the law, no appeal would have 
lain to the High Court against the deci- 
sion of such an arbitrator. Thus, the 
provision for appeal to the High Court 
under Section 19 (1) (f) can only be con- 
sidered as a reference to it as an autho- 
rity designated and not as a Court. The 
fact, that, in the present case, the re- 
ference was to a District Judge would 
not affect the position. Then again, the 
decision of the arbitrator appointed under 
Section 19 (1) (b) is expressly referred 
to in Section 19 (1) (£) as an award. Now, 
an appeal is essentially a continuation of 
the original proceedings, and if the pro- 
ceedings under Section 19 (1) (b) are 
arbitration proceedings, it is difficult to 
see how their character can suffer a 
_ change, when they are brought up before 
an appellate tribunal. The decisions in 
Special Officer, Salsette Building Sites v. 
Dosabhai Bezonji, (1913) ILR 37 Bom 
506; Special Officer, Salsette Building 
Sites v. Dossabhai Bezonji, (1913) 17 Cal 
WN 421 (PC); Manavikraman Tirumalpad 
v. Collector of Nilgiris, ILR 41 Mad 943 
= (AIR 1919 Mad 626) (FB) and Secy. 
of State for India v. Hindusthan Co- 
operative Insurance Society Ltd., 58 Ind 
App 259 = (AIR 1931 PC 149). proceed 
all on the view that an appeal against 
an award continues to be part of, and 
a further stage of the original arbitra- 
tion proceedings. In our view, a proceed- 
ing which is at the inception an arbitra- 
tion proceeding must retain its character 
as arbitration, even when it is taken up 
in appeal, where that is provided by the 
statute.” 


But in view of the latest decision cf 
their Lordships of the Supreme Court in 
Collector, Varanasi v. Gauri Shanker 
Misra. AIR 1968 SC 384, the above view 
in Hanskumar Kishan Chand’s case, AIR 
1958 SC 947 does not hold the field any 
more as it has been expressly dissented 
from in “that judgment. In Gauri 
Shanker’s case, AIR 1968 SC 384 one cf 
the questions involved was whether the 
decision of the High Court in appeal 
under Section 19 (1) (H of the Defence 
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of India Act was amenable to special 
leave to the Supreme Court under Arti- 
cle 133° of the Constitution of India. 
Under the Defence of India Act the pro- 
vision of appeal as contained in Sec- 
tion 19 (1) (f) is in the following’ terms: 


“An appeal shall lie to the High 
Court against an award of an arbitrator 
excepting in cases where the amount 
thereof does not exceed an amount pre- 
scribed in this behalf by rule made by 
the Central Government,” 


While construing the said provision 
and also the question whether the High 
Court acted as a ‘Court’ when deciding 
the appeal against the award of the 
arbitrator, Mr. Justice Hegde, speaking 
for the Court, observed thus (on pages 
387 and 388 of the report):— 


*(5) The fact that the arbitrator ap- 
pointed under Section 19 (1) (b) is either | 
a designated person or a tribunal—as to 
whether he is a person designated or a 
tribunal we express no opinion—does not 
in any way bear on the question whether 
the ‘High Court’ referred to under Sec- 
tion 19 (1) (b) is a Court or not. Our 
statutes are full of instances where ‘ap- 
peals or revisions to Courts are provided 
as against the decisions of designated 
persons and tribunals. See for example, 
Advocates Act, Trade Marks Act. Re- 
ference in this connection may. usefully 
be made to the decisions in 1953 SCR 
1028 = (AIR 1953 SC 357) (to which re- 
ference has already been made) and the 
Secy. of State v. Chellikani Rama Rao, 
43 Ind App 192 = (AIR 1916 PC 21). 


(6) Prima facie it appears incon- 
gruous to hold that the High Court is 
not a ‘Court’. The High Court of a 
State is at the apex of the State’s judicial 
system. It is a Court of record. It is 
difficult to think of a High Court as any- 
thing other than a ‘Court’. We are un- 
aware of any judicial power having been 
entrusted to the High Court except as a 
Whenever it decides or deter- 
mines any dispute that comes before it, 
it invariably does so as a ‘Court’. That 
apart, when Section 19 (1) (£) specificaily 
says that an appeal against the order of 
an arbitrator lies to the High Court, we 
see no justification to‘ think that the legis- 
lature said something which it did not 
mean. 


(7) We may now turn our Atenon 
to the decision of this Court in 1959 SCR 
1177 = (AIR 1958 SC 947) on which, as 
mentioned earlier, Shri Goyal placed a 
great deal of reliance in support of nis 
preliminary objection. The principal 
question that arose for decision in that 
case was whether the decision rendered 
by the High Court under Sec. 19 (1) ($) 
was a judgment, decree or final order 
within the meaning of those words found 
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in Section 109 of the Code of Civil Pro- 
cedure. The Court accepted the conten- 
tion of the Solicitor General appearing 
for the respondent, the Union of India, 
that it was not a judgment, decree or 
final order, and that being so, no certi- 
ficate under Sections 109 and 110 of the 
Code of Civil Procedure to appeal to the 
Federal Court could have been given by 
the High Court. In that case this Court 
was not called upon to consider the scope 
of Art. 136. Therefore, it did not go 
into the question whether the decision 
appealed against could be considered as 
a determination falling ‘within the scope 
of Art. 136. In arriving at the conclu- 
sion that the decision in question is not 
a judgment, decree or final order, this 
Court relied on the decisions in Rangoon 
Botatoung Co. v. Collector, Rangoon, 
(1912) 39 Ind App 197 (PC); Special Offi- 
cer, Salsette Building Sites v, Dossabhai 
Bezonji Motiwala, (1913) 17 Cal WN 421 
(PC); Manavikraman Tirumalpad v. Col- 
lector of Nilgiris, ILR 41 Mad 948 = 
(AIR 1919 Mad 626) (FB) and Secy. of 
State v. Hindusthan Co-operative Insu- 
rance Society Ltd., 58 Ind App 259 = 
(AIR 1931 PC 149). The effect of those 
decisions is summed up in that very judg- 
ment at pp. 1186 and 1187 of SCR=(at 
page 951 of AIR) and this is how it put: 


“The law as laid down in the above 
authorities may thus be summed up. It 
is not every decision given by a Court 
that could be said to be a judgment, 
decree or order within the provisions of 
the Code of Civil Procedure or the Letters 
Patent. Whether it is so or not will 
depend on whether the proceeding in 
which it was given came before the Court 
in its normal civil jurisdiction, or de 
hors it aS a persona designata. Where 
the dispute is referred to the Court for 
determination by way of arbitration as 
in (1912) 39 Ind App 197 (PC), or where 
it comes by way of appeal against what 


is statedly an award as in (1913) ILR 37 


Bom 506; ILR 41 Mad 943. = (AIR 1919 
Mad 626) (FB) and 58 Ind App 259 = 
(ATR 1931 PC 149) then the decision is 
not a judgment, decree or order. under 
either the Code of Civil Procedure or the 
Letters Patent.” 


The decisions relied on by this Court 
merely lay down the proposition that the 
decision given by the High Court in an 
appeal against an award is neither a 
decree, judgment or final order. None cf 
the aforementioned decisions lay down 
the proposition that the High Court while 
exercising its appellate power did not 
function as a ‘Court’. The observation in 
this Court’s judgment that the provision 
for appeal to the High Court under Sec- 
tion 19 (1)- (f) can only be construed as 
reference to it as an authority designat- 
ed and not as a Court, does not receive 
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any support from those decisions. Nor 
do we find any sound basis for that con- 
clusion. With respect to the learned 
Judges who decidéd that case, we are 
unable to agree with that conclusion. In 
our judgment, while acting under Sec- 
tion 19 (1) (f), the High Court functions 
as a ‘Court’ and not as a designated per- 
son, Our conclusion in this regard re- 
ceives support from the decision of the 
Judicial Committee in 43 Ind App 192 =: 
(ATR 1916 PC 21) referred to earlier, 
Dealing with the ratio of its decision in 
Rangoon Botatoung Co.'s case, (1912) 39 
Ind App 197 (PC) this is what Lord Shaw 
of Dunfermline observed (at page 198 of 
the report): 


“It was urged that the case of (1912) 
39 Ind App 197 (PC) enunciated a prin- 
ciple which formed a precedent for ex- 
cluding all appeals from the decision of 
the district Court in such cases as the 
present. Their Lordships do not think 
that that is so. In the Rangoon Case a 
certain award had been made by the 
Collector under the Land Acquisition Act. 
This award was affirmed by the Court 
which under the Act meant a principal 
Civil Court of original jurisdiction. Two 
judges sat “as ‘the Court’ and also as the 
High Court to which the appeal is given 
from the award of ‘the Court’. The pro- 
ceedings were however, from beginning 
to end ostensibly and actually arbitration 
proceedings. In view of the nature cf 
the question to be tried and the provi- 
sions of the particular statute, it was held 
that there was no right ‘to carry an 
award made in an arbitration as to the 
value of land’ further than to the Courts 
specifically set up by the statute for the 
determination of that value’’.” 


As a result of the above discussion 
it was held that the decision rendered 
by the High Court under S. 19 (1) (4), 
was a ‘determination’ and it was within 
the competency of the Court to grant 
special leave under Art. 186. In view of 
this latest decision of their Lordships of 
the Supreme Court in Gauri Shanker’s 
case, AIR 1968 SC 384 it is not necessary 
to dilate on this aspect of the matter 
any more as it can straightway be held 
that this Court, while hearing appeals 
under Section 110-D of the Act, would 
act as a Court and that a proceeding 
ever if at its inception has a semblance 
of an arbitration proceedings, would nof 
retain its character as such in appeal. 
The contrary view taken by the learned 
Judges in Fazilka Dabwali Transport 
Company’s case, 70 Pun LR.9 = (AIR 
1968 Punj 277) which was primarily 
based on the decision of their Lordships 
of the Supreme Court in Hanskumar 
Kishan Chand’s case, AIR 1958 SC 947 
is not good law, 
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5. It takes me to the next ques- 
tion whether order in appeal under Sec- 
tion 110-D is a ‘judgment’ within the 
meaning of Cl. 10 of the Letters Patent, 
It may be observed that in Gauri 
Shanker’s case, AIR 1968 SC 384 this 
question was not decided as it did not 
arise for consideration. Mr. Jain, learn- 
ed counsel for the appellants, cited cer- 
tain decisions in support of his conten- 
tion that the order of a learned Single 
Judge in appeal filed against the award 
under Section 110-D, is a ‘judgment 
within the . meaning of Cl. 10 of the 
Letters Patent. Precisely this very issue 
was under consideration before a Full 
Bench of the Delhi High Court in the 
Municipal Corporation Delhi’s case, 71 
Pun LR (D) 318 = (AIR 1970 Delhi 37) 
(FB) (supra), wherein the learned Judges 
after reviewing various judicial prono- 
uncements held that the decision of a 
léarned Single Judge was a ‘judgment’ of 
the High Court within the meaning of 
Cl. 10 of the Letters Patent, 


Even more apposite would appear to 
be the recent pronouncement of the 
Supreme Court in Radhey Shyam v. 
Shyam Behari Singh, (1970) 2 SCR 405 
= (ATR 1971 SC 2337). In that case the 
question that arose for consideration was 
whether an order of a learned Single 
Judge of a High Court setting aside auc- 
tion sale under O. 21, R. 90 of the Code 
of Civil Procedure, is a ‘judgment’ and 
whether a letters! patent appeal lies 
against it. Mr. Justice Shelat, after re- 
viewing the entire case law, agreed with 
the High Court and held such an order 
o be a ‘judgment’ within the meaning 
of Cl. 10 of the Letters Patent. The 
following observations on page 408 of the 
report (SCR) = (on p. 2340 of AIR) may 
be read with advantage:— 


“For an order to be a ‘judgment’ it is 
not always necessary that it should put 
an, end to the controversy in the suit or 
should terminate the suit. Even the 
narrower definition of a ‘judgment’ as 
given by Couch, C. J., in the Justices of 
the Peace for Calcutta, (1872) 8 Beng LR 
433, was that it must mean a decision 
which affects the merits of the question 
between the parties by determining some 
right or liability and such a decision 
might be either final, preliminary or in- 
terlocutory.” 

This decision of their Lordships of 
the Supreme Court indicates the essential 
features of a ‘Judgment’ and relying on 
the same what I need say is that in my 
opinion an order in appéal under Sec- 
tion 110-D does satisfy the test of a 
‘“iudgment’ as formulated in that case. 
There is no gainsaying that an order of 
this Court in appeal under Section 110-D 
is final and definitive in nature. It con- 
clusively determines the rights of the 
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parties with regard to all matters in issue. 
Thus the only possible conclusion that 
can be arrived at is that the decision of 
a learned Single Judge in appeal is a 
‘judgment’ within the meaning of Cl. 10 
of the Letters Patent, 


6. The only other point that needs 
determination is whether the Claims Tri- 
bunal while deciding the claims acts as 
a Court and the proceedings before him 
are not in the nature of arbitration pro- 
ceedings. Before the question can be 
answered, it is necessary to find out what 
the attributes of a Court are. This 
matter is not res integra. What the attri- 
butes of a Court are, have been laid 
down by their Lordships of the Supreme 
Court in various decisions. In Thakur 
Jugal Kishore Sinha v. Sitamarhi Cen- 
tral Co-operative Bank Ltd., AIR 1967 SC 
1494, the question that fell for deter- 
mination was whether the Assistant Re- 
gistrar of Co-operative Societies under 
the Bihar and Orissa Co-operative Socie- 
ties Act, 1935, was acting within the 
meaning of Contempt of Courts Act, 1952. 
After considering the case law on the 
subject, it was held that the Assistant 
Registrar functioning under the Bihar 
and Orissa Co-operative Societies Act is 
a Court subordinate to High Court for 
purpose of Section 3 of the Contempt of 
Courts Act. The following observations 
of their Lordships of the Stpreme Court, 
which appear at page 1499 of the report, 
may be read with advantage:— 

“It will be noted. from the- above that 
the jurisdiction of the ordinary civil and 
revenue Courts of the land is ousted 
under Section 57 of the Act in case of 
disputes which fell under Section 48. A 
Registrar exercising powers under Sec- 
tion 48 must, therefore, be held to dis- 
charge the duties which would otherwise 
have fallen on the ordinary civil and re- 
venue Courts of the land. The Registrar 
has not merely the trappings of a Court 
but in many respect he is given the same 
powers aS are given to ordinary Civil 
Courts of the land by the Code of Civil 
Procedure including the power to summon 
and examine witnesses on oath, the power 
to order inspection of documents, to hear 


. the parties after framing issues, to review 


his own order and even exercise the in- 
herent jurisdiction of Courts mentioned 
in Section 151 of the Code of Civil Pro- 
cedure. In such a case there is no-diffi- 
culty in holding that in adjudicating upon 
a dispute referred under Section 48 of 
the Act, the Registrar is’ to all intents 
and purposes, a Court discharging the 
same functions and duties in the same 
eee as a Court of law is expected to 
0.” 

A similar question came up for con- 
sideration before their Lordships of the 
Supreme Court in Virindar Kumar v. 
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State of Punjab, AIR 1956 SC 153, where- 
in it was observed thus:— 

“It may be stated broadly that what 
distinguishes a court from a quasi-judicial 
tribunal is that it is charged with a duty 
to decide disputes in a judicial manner 
and declares the rights of parties in a 
definitive judgment. To decide in a 
judicial manner involves that the parties 
are entitled as a matter of right to be 
heard in support of their claim and to 
adduce evidence in proof of it. And it 
also imports an obligation on the part 
of the authority to decide the matter on 
a consideration of the evidence ‘adduced 
and in accordance with law. When a 
question, therefore, arises as to whether 
an authority created by an Act is a Court 
as distinguished from a quasi-judicial tri- 
bunal, what has to be decided is whether 
having regard to the provisions of the 
Act it possesses all, the attributes of a 
Court.” 


At this stage reference may also be 
made to a passage from Cooper v. 
Wilson. (1937) 2 KB 309 and referred to 
in Brajnandan Sinha’s case, (AIR 1956 
SC 66) which reads thus:— 

“A true judicial decision presupposes 
an existing dispute between two or more 
parties, and then involves four requi- 
sites:— (1) The presentation (not neces- 
sarily orally) of their case by the parties 
to the dispute? (2) if the dispute between 
them is a question of fact, the ascertain- 
ment of the fact by means of evidence 
adduced by.the parties to the dispute and 
often with the assistance of argument by 
or on behalf ‘of the parties on the evi- 
dence; (3) if the dispute between them 
is a question of law. the submission of 
legal arguments by the parties; and (4) a 
decision which disposes of the whole 
matter by a finding upon the facts in dis- 
pute and an application of the law of 
the land to the facts so found, including 
where required a ruling upon any dis- 
puted question of law.” 

A similar question came up for con- 
sideration before the Bombay High -Court 
in Smt. Rajiyabi Cosman Sayi v. M/s. 
Mackinon Machinazie and Co. Pvt. Ltd., 
AIR 1970 Bom 278. In that case the 
questions which arose for consideration 
were whether the Commissioner under 
the Workmen’s Compensation Act, 1923, 
acted as a Court, whether his decision 
was a judgment and whether order oat 
the High Court in appeal under Sec- 
tion 30 of that Act was a judgment with- 
in Cl. 15 of the Letters Patent. The 
“learned Judges, after considering the 
various judicial pronouncements, held as 


- follows:— 


“Now, the disputes so required to be 
settled by a Commissioner are disputes 
as to the liability of any person to pay 
compensation or as to the amount or 
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duration of compensation between an em- 
ployer and his workmen or his legal re- 
presentative, and the rules of procedure 
require an application to file before a 
Commissioner a written application and 
an opponent a written statement thereto. 
Further the Commissioner has to frame 
and record issues on which a right deci- 
sion of the case depends and has to record 
evidence, documentary and oral, which 
may be tendered by the parties; he has 
to maintain a brief record of the pro- 
ceedings, and finally pronounce his “judg- 
ment” recording findings on. each of the 
issues and his reasons therefor. It is 
also to be observed that the Commis- 
sioner has almost all the powers which 
an ordinary Civil Court would have of 
summoning witnesses, compelling produc- 
tion of documents, examining witnesses 
on oath and coming to the conclusion on 
the basis of evidence adduced and argu- 
ments advanced, and that under Sec, 24 
parties can be represented before him by 
legal practitioners. Under Section 27 the 
Commissioner has also the power to sub- 
mit any question of law for the decision 
of the High Court. The Commissioner 
can recover as arrear of land revenue 
any amount ordered to be paid by him 
so that the result amounts to a decree 
pronounced by a Court of law. Sec- 
tion 19 (2) ousts the jurisdiction of the 
Civil Court to decide any question re- 
quired to be decided by the Commissioner 
under the Act. It is therefore quite clear 
that the proceedings before him are not 
of the nature of arbitration but approxi- 
mate closely to the proceedings in a Civil 
Court, and his adjudication is a judgment 
recording his finding on each of the 
issues and his reasons therefor, and that 
in adjudicating upon a dispute under 
Section 19 of the Act the Commissioner 
is, to use the language of the Supreme 
Court in Jugal Kishore’s case, 1367-3 SCR 
163 = (AIR 1967 SC 1494) “to all intents 
and purposes a Court discharging the 
same functions and duties in the same 
ps as a Court of law is expected to 
O. 


l 7. It is to be borne in mind that 
claims for damages caused by the persons 


- incharge of motor vehicles were being 


entertained by ordinary Civil Courts in 
India prior to the enactment of Motor 
Vehicles (Amendment) Act 109 of 1960 
which for the first time empowered tha 
State Government to constitute one or 
more Claims Tribunals. Motor Vehicles 
Act, 1939, was extensively amended by 
the Central Act No. 100 of 1958 to bring 
about speedy adjudication of the claims 
of compensation by the Claims Tribunal 
constituted under the Act to deal with 
accident claims.: The bunch of Ss. 100 
to 110-F deal with the subject of the 
substitution of the Claims Tribunals in 


em 
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place of Civil Courts for the purpose of 
adjudicating on claims for compensation 
in respect of accidents involving the death 
or bodily injury to persons arising out 
of the use of motor vehicles. Section 110 
empowers the State Government to con- 
stitute one or more Claims Tribunals to 
adjudicate upon claims for compensation 
in respect of accidents involving the death 
of, or bodily injury to persons, arising 
out of the use of motor vehicles. Under 
sub-section (3), qualifications for appoint- 
ment to the Claims Tribunal are mention- 
ed which provide that he should be or 
had been a Judge of the High Court, or 
a District Judge, or is qualified for ap- 
pointment as a Judge of the High Court. 
It is only in respect of those areas for 
which such Claims Tribunals are “con- 
stituted that the jurisdiction of the Civil 
Courts is taken away. Section 110-A of 
the Act provides procedure for making 
an application for compensation. Sec- 
tion 110-B empowers the Claims Tribu- 
nal, after giving the parties an oppor- 
tunity of being heard to “hold an enquiry 
into the claim” and to “make an award 
determining the amount of compensation 
which appears to it to be just.” Sec- 
tion 110-C prescribes the procedure and 
powers of the Claims Tribunal wherein 
it is provided that subject to any ‘rules 
that may be made in this behalf, the 
Claims Tribunal: 

(a) is to follow such summary’ pro- 
cedure as it thinks fit, and 

(b) for the purpose of adjudicating 
upon any claim for compensation, may 
choose one or more persons possessing 
special knowledge of any matter relevant 
to the inquiry to assist it in holding the 
inquiry. 

It is further provided that the Claims 
Tribunal would 


(A) have all the powers of a Civil 
Court Firstly, for the purpose of 

(a) taking evidence on oath, 

(b) enforcing the attendance of wit- 
nesses, and 

(c) compelling the discovery and pro- 
duction of documents and material ob- 
jects, and 

secondly, for such other purposes as 
may be prescribed under Section 3 of the 
Act, by Central Government. 


(B) be deemed to be a Civil Court 
for all purposes of Section 195 and Chap- 
ter XXXV of the Code of Civil Pro- 
cedure. 


Section 110-D provides appeal against 
the award of the Claims Tribunal and is 
in the following terms:— 


(1) Subject to the provisions of sub- 
section (2), any person aggrieved by an 
award of a Claims Tribunal may, within 
ninety days from the date of the award, 
prefer an appeal to the High Court: 
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Provided that the High Court may 
entertain the appeal after the expiry of 
the said period of ninety days, if it js 
satisfied that the appellant was prevent- 
ed by sufficient cause from preferring 
the appeal in time, 

(2) No appeal shall lie against any 
award of a Claims Tribunal, if the 
amount in dispute in the appeal is less 
than two thousand rupees.” 

To carry out the purpose of Sec- 
tions 110-A to 110-F of the Act in ex- 
ercise of the powers conferred under Sec- 
tion 111-A, Punjab Motor Accidents 
Claims Tribunal Rules, 1964 (hereinafter 
referred to as the Rules) have been fram- 


¿< ed. At this stage reference may be made 


to certain relevant rules which read as’ 
under:— 

“16. Framing of Issues— After con- 
sidering any written statement, the evi- 
dence of the witnesses examined and the 
result 8f any local inspection, the Claims 
Tribunal shail proceed to frame and re- 
cord the issues upon which the right deci- 
sion of the case appears to it to depend. 


17. Determination of Issues— After 
framing the issues, the Claims Tribunal 
shall proceed to record evidence thereon 
which each party may desire to produce. 

18. Diary— The Claims Tribunal 
shall maintain a diary of the proceedings 
on an application. 

19. Judgment and award of compen-« 
sation— (1) The Claims Tribunal, in pas- 
sing orders shall record concisely in a 
judgment the finding on each of the issues 
framed and the reasons for such findings 
and make an award specifying the amount 
of compensation to be paid by the in- 
surer and also the person or persons to 
whom compensation shall be paid. 

(2) Where compensation is awarded 
to two or more persons, the Claims Tri- 
bunal shall also specify the amount pay~ 
able to each ‘of them. 

20. Code of Civil Procedure to apply 
in certain cases— 

- The following provisions of the First 
Schedule to the Code of Civil Procedure, 
1908, shall so far as may be, apply to 
proceedings before the Claims Tribunal, 
namely Order 5, Rules 9 to 13 and 15 to 
30, Order 9, Order 13, Rules 3 to 10; 
Order 16, Rules 2 to 21: Order 17 and 
Order 18, Rules 1 to 3. 

21. Form and manner of appeals 
against the award of Claims Tribunal— 

An appeal against the award of a 
Claims Tribunal shall be preferred in the 
form of a memorandum stating concisely 
the grounds on which the appeal is pre- 
ferred. It shall be accompanied by a 
copy of the judgment and the award 
appealed against.” 

From the bare reading of the rules 
it transpires that under Rule 16, the 
Claims Tribunal is required to frame 
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issues. Under Rule 17, the Claims Tri- 
bunal records evidence on those issues, 
which each party may desire to produce. 
Under Rule 18. the Claims Tribunal is 


required to maintain a record of the pro-' 


. ceedings. Under Rule 19 the Claims Tri- 
bunal has to write out a judgment, re- 
cord his reasons, give his finding on each 
of the issues framed, and make an award 
specifying the amount of compensation 
to be paid by any person and to whom. 
- Under Rule 20 certain provisions of the 
Code of Civil Procedure have been made 
applicable to the proceedings before the 
Claims Tribunal by virtue of which he 
has almost all the powers which an ordi- 
nary civil Court would have of summon- 
-ing witnesses, compelling production of 
documents, examining witnesses on oath 
and coming to the conclusion on the basis 
of the evidence adduced and arguments 
advanced. Rule 21 provides form and 
manner of appeals which may Be filed 
against the award of the Claims Tribunal 
and one of the requirements of this rule 
is that the appeal shall be accompanied 
by a copy of the judgment and the 
award appealed against. 


Under Section 110-E, a power is 
given to the Claims Tribunal to issue a 
certificate and get recovery of money 
which is due from any person, made as 
an arrear of land revenue through the 
Collector. Section 110-F bars the juris- 
diction of the Civil Court to entertain 
any question relating to any claim for 
compensation which may be adjudicated 
upon by the Claims Tribunal for that 
area.- It is, therefore, obvious that the 
proceedings before the Claims Tribunal 
de not have any similarity or semblance 
with the arbitration proceedings. In the 
arbitration proceedings the arbitrator is 
not required to frame issues or record 
the evidence nor is he required to give 
his decision on each and: every point. 
The arbitrator has no power to enforce 
his awards. It is correct that in the Act 
the decision of the Claims Tribunal is 
called an award but that by itself would 
not warrant a finding that proceedings 
before the Claims Tribunal are in the 
nature of arbitration proceedings, and the 
Claims Tribunal decides the matter as an 
arbitrator. In my view, as is apparent 
from the perusal of the rules referred to 
above the word ‘award’ has been used 
synonymous with the word ‘decree’ and 
it has not been used to convey the 
meaning that the proceedings before the 
Claims Tribunal are in the nature of arbi- 
tration proceedings. 


I am fortified in this conclusion of 
mine especially from the language of 
Rules 19 and 21 where the word ‘judg- 
ment’ and the word ‘award’ have been 
used separately. Under Rule 21 it is pro- 
vided that the appeal shall be accompani- 
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ed by a copy of the judgment and the 
award appealed against and in Rule 19 
it is mentioned that the Claims Tribunal 
is to record in judgment concisely a find- 
ing on each of the issues framed under 
Rule 16 and the reasons for such find- 
ings. The proceedings before the Claims 
Tribunel closely resemble to the proceed- 
ings in a: Civil Court and to use the 
language of their Lordships of the 
Supreme Court in Jugal Kishore’s case, 
AIR 1967 SC 1494 the Claims Tribunal 
for all intents and purposes discharges 
the same functions and duties in the 
same manner as a Court of law is ex- 
pected to do. In this view of the matter 
I hold that the proceedings before the 
Claims Tribunal are not in the nature cf 
arbitration proceedings and that the 
Claims Tribunal while disposing of the 
claims acts as a Court. 

8. For the reasons recorded above, 
the question is answered in the affirma- 
tive and it is held that an appeal lies 
under Cl, 10 of the Letters Patent against 
the decision of a learned Single Judge of 
the High Court in appeal filed against 
the award of the Motor Accidents Claims 
Tribunal given under Section 110-D of 
the Act. 


HARBANS SINGH, C. J.: 
agree. 


R. S. NARULA, J.: 
agree, 


9. I 
10, I also 


Reference answered in the 
affirmative. 
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Jaisi Ram, Appellant v. Financial 
Commissioner, Revenue, Punjab and 
others, Respondents, 


Letters Patent Appeal No. 299 of 
1970, D/- 8-1-1971, from judgment of 
A” Suri, J., reported in 1970 Pun LJ 


(A) Tenancy Laws — Pepsu Tenancy 
and Agricultural Lands Act (13 of 1955), 
S. 22 — Proprietary rights under — They 
can be acquired only if tenant had been 
in continuous possession of the same piece 
of land forthe statutory period and not 
merely of the same area through different 
parcels of land under the landowner — 
(X-Ref:— Sections 20 and 7-A) — (X- 
Ref:— Pepsu Tenancy and Agricultural 
Lands Rules (1958), R. 14). 1969 Pun LJ 
176, Affirming (1964) 66 Pun LR 610, 
Followed; 1966 Cur LJ 424, Explained. 
Judgment of C. G. Suri, J. in 1970 Pun 
LJ 697, Reversed. (Para 25) 
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(B) Tenancy Laws — Pepsu Tenancy 
and Agricultural Lands Act (13 of 1955), 
S. 39 (3) — Revision — Certified copy 
of impugned order need not be filed with 
the petition — Petition cannot be sum- 
marily rejected for such ron-filing. 1962 


Lah LT 60, Approved — Judgment of 
C. G. Suri, J. in 1970 Pun LJ 607, 
Affirmed. (Paras 3, 4 and 6) 


(C) Tenancy Laws — Pepsu Tenancy 
and Agricultural Lands Act (13 of 1955), 
S. 7 — Termination of tenancy — Pro- 
vision is inapplicable if tenant voluntari- 
ly surrenders possession to landlord — 
Latter’s possession then is not unlawful 
— (X-Ref:— Section 7-A) AIR 1964 
Punj 417, Followed; 1962 Cur LJ 501, 
Overruled — Judgment of C. G. Suri, J. 
in 1970 Pun LJ 607, Reversed. 


(Para 11) 
(D) Registration Act (1908), Sec. 17 
(2) (iv) — Exemption from registration 


— Compromise under which tenant sur- 
renders possession and landlord relin- 
quishes rental arrears ‘recorded during 
ejection petition under Pepsu Tenancy 
and Agricultural Lands Act and sought 
to be used during subsequent application 
under S., 22 of that Act needs no registra- 
tion — (X-Ref:— Tenancy Laws — 
Pepsu Tenancy and Agricultural Lands 
Act (13 of 1955), Ss. 7 and 22). 


(Para 16) 

Cases Referred: Chronological Paras 
(1969) 1969 Pun LJ 176 = ILR 
(1971) 1 Punj 1, Lakshbir v. 

Anant Ram 27 
(1966) 1966 Cur LJ 424, Anup Singh 

v. Ralla Singh 28 


(1964) AIR 1964 Punj 417 (V 51)= 
66 Pun LR 751, Hertej Bahadur 


Singh v. State of Punjab LT 
(1964) 66 Pun LR 610, Lakshbir 
Singh v, Anant Ram 26 


(1962) AIR 1962 All 485 (V 49)= 
1962 All LJ 586, J, P. Ojha v. 


Firm R. R. Tandan 7 
(1962) 1962 Cur LJ 501, Dalip Singh 

v. Basanta 12 
(1962) 1962 Lah LT 60, Gugan 

Singh v. Ram Pal 5 


J. N. Kaushal with Ashok N for 
Appellant; P. Mann for Advocate 
General, Punjab and S. P. Jain, for Res- 
pondents. 


P. C. PANDIT, J.: This order will 
dispose of three connected Letters Patent 
Appeals Nos. 299, 300 and 485 of 1970. 
It is conceded by the counsel for the 
parties that the decision in Letters Patent 
Appeal No, 299 of 1970 ‘will govern the 
other appeals as well. 
` 2. Jaisi Ram was the owner of 

the land in dispute. He filed four writ 
petitions (Nos. 2361 to 2364 of 1963) under 
Arts. 226 -and 227 of the Constitution 
against his tenants on four different par- 
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cels of land. His prayer was that the 
orders passed by the Financial Commis- 
sioner, Punjab, conferring proprietary 
rights on the tenants under the Pepsu 
Tenancy and Agricultural Lands Act, 
1955, hereinafter called the Act, in each 
case be quashed. All these petitions 
came up for hearing before C. G. Suri, J. 
and since the questions of law and fact 
involved in them were similar and the 
Revenue Authorities had also taken up 
those cases together, the learned Judge 
disposed of the writ petitions by one 
judgment. All those petitions were dis- 
missed, with the result that Jaisi Ram 
filed these four Letters Patent Appeals. 
One of them, namely, Letters Patent Ap- 
peal No, 483 of 1970, which was against 
the judgment in Civil Writ No. 2362 of 
1963, has admittedly abated. The other 
three Letters Patent Appeals, viz. Letters 
Patent Appeals Nos. 299, 300 and 485 of 
1970, which have arisen out of the Writ 
Petition Nos. 2364, 2361 and 2363 of 1963, 
respectively, are* being disposed of by 
this judgment. 

3. In Civil Writs’ Nos, 2361 and 
2363 of 1963, the learned Financial Com- 
missioner, had rejected the land-owner’s 
revision petitions summarily on the 
ground that the copies of the orders of 
the Collector and the Prescribed Autho- 
rity had not been filed along with them. 
Regarding this matter, the finding of the 
learned Single Judge was that there was 
no provision in the Act or in the rules 
framed thereunder requiring the filing of 
such copies with the revision petitions. 
On this point, the learned Judge observed: 

“Such revisions lie under sub-s, (3) 
of Section 39 which gives the Financial 
Commissioner the power to call for, ex- 
amine and revise the proceedings of sub- 
ordinate authorities in the manner pro- 
vided under Section 84 of the Punjab- 
Tenancy Act, 1887. Sub-sections (1) and 
(2) of S. 39 dealing with filing of appeals 
indicate that certified copies of the orders 
under appeal are to accompany the mem- 
orandum of appeal, but there is no such 
indication with regard to the filing of 
certified copies in sub-section (3) dealing 
with revisions. The rules framed under 
this Act or the Punjab Tenancy Act also 
do not require any copies to be filed with 
the revision petitions.” ` 
He then held that the summary rejection 
of the revision petitions on that ground, | 
therefore, was not justified. 


4, Counsel for the State submitted 
that the above finding of the learned 
Single Judge was wrong in law and the 
Financial Commissioner had rightly re- 
jected the aforementioned two revision 
petitions summarily. He, however, was 
unable to substantiate his submission by 
reference to any statutory law or rule 
or any decided case. It was conceded 
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that the said revisions had been filed 
under Section 39 (3) of the Act. It was 
not stated in this section that the certified 
copies of the orders of the Collector and 
the. Prescribed Authority had to be at- 
tached with the revision petitions, 


The learned Single Judge was, if I 
may say so with respect, right in observ- 
ing that sub-sections (I) and (2) of 5. 39 
dealing with the filing of appeals indicat- 
ed that certified copies of the orders 
under appeal were to accompany the 
memorandum of appeal. But there was 
no such indication with regard to the 
attaching of certified copies under sub- 
section (3) dealing with revisions. Sub- 
section (3) says that the Financial Com- 
missioner shall have the same power to 
call for, examine and revise the proceed- 
ings of the Prescribed Authority or the 
Assistant Collector of the First Grade er 
the Collector or the Commissioner. as is 
provided in Section 84 of the Punjab 
Tenancy Act, 1887. Learned counsel for 
the State could not poiht out that there 
was anything in the Punjab Tenancy Act 
or the Rules ‘made thereunder or in the 
Rules framed under the Act, which re- 
quired that . the documents mentioned 
above must accompany the revision peti- 
tion filed under Section 39. (3) of the 
Act. During the coursa of arguments, 
some reference was made to the revision 
petitions: filed under Section 115 of the 
Code of Civil Procedure, but it should 
be remembered that the rules framed by 
this Court require that the certified 
copies of the orders complained against 
should. be filed along with these peti- 
tions. There is no such requirement 
under the provisions of the Act or the 
Rules made thereunder. 


5, This point came up for con- 
sideration before Mr. R. S, Randhawa, 
Financial Commissioner, Punjab, in Gugan 
Singh v. Ram Pal, 1962 Lah LT 60, and 
there he held— 


“that as no rules as required by sec- 
tion 88 of the Punjab Tenancy Act have 
been framed by the State Government, 
the Code of Civil Procedure, so far as 
it is applicable, applies to all proceedings 
in Revenue Courts. Order 41, Rule 1, 
Code of Civil Procedure, does not apply 
to revisions and. Rule 7 of Chapter 1-A, 
Vol. V of High Court Rules and Orders 
applies to proceedings before Civil Courts 
only. This has not been made applic- 
able to Revenue Courts by the State Gov- 
ernment. Where the copy of the judg- 
ment of the Commissioner is sufficient to 
enable the Financial Commissioner to 
form an opinion as to whether it was 
a case where he should call for the re- 
cord of the case decided by the Commis- 
sioner, for examination, a copy of the 
decree passed by the Commissioner is not 
necessary as annexure to the revision 
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petition and the copy of the judgment 
of the Commissioner is sufficient far that 
purpose.” 


6. No case taking a contrary view 
had been cited by the learned counsel 
for the State. As at present advised, I 
am unable to say that the finding given 
by the learned Single Judge on this point 
was in any way erroneous, o 


T. I may mention that counsel for 
the appellant also submitted that when 
once a revision petition had been admit- 
ted, the same could not be dismissed for 
a formal defect, like the one pointed out 
by the learned Financial Commissioner. 
In this connection, he referred to a Single 
Bench decision of the Allahabad High 
Court in J. P. Ojha v, Firm R. R. Tandan, 
AIR 1962 All 485, where it was observed: 


“If the Court wants to throw out the 
revision on the ground that it was not 
properly presented it should do so at the 
Once the revision has been 
admitted, entertained and listed for final 
hearing the Court cannot take the view 
that the revision was not properly pre- 
sented.” 


8. This authority, however, deals 
with revisions filed in a High Court under 
Section 115 of the Code of Civil Pro- 
cedure, 


9. In Civil Writs Nos. 2361 and 
2364 of 1963, Jaisi Ram has also pleaded 
that he had entered into a compromise 
with the tenants in possession of the 
lands and the latter had surrendered 
their rights under the lease, with the 
result that they could not be granted any 
proprietary rights in the land in their 


` possession, 


10. This contention of the land- 
owner was rejected by the learned Single 
Judge on the ground that there was noth- 
ing on the record to suggest that in the 
said two cases, the tenants had abandon- 
ed the lease for good after handing over 
the possession to the landlord. The ten- 
ancy could be terminated only under the 
provisions of Sections 7 and 7-A of the 
Act.. As the tenancy had not been ter- 
minated in accordance with the provi- 
sions of the Act, the same was held to 
continue to subsist. 


11. Mr, J. N. Kaushal, appearing 
for Jaisi Ram, frankly admitted that in 
Civil Writ No. 2364 of 1963, out of which 
Letters Patent Appeal, No. 299 of 1970, 
had arisen, there was no positive proof 
on the file that the tenant had of his 
own accord relinquished the tenancy and 
gone away after handing over the pos- 
session of the land to the landlord. In 
Civil Writ No. 2361 of 1963, however, 
which gave rise to Letters Patent Appeal 
No. 300 of 1970, there were Annexures 
‘A’ and ‘A-I filed along with the peti- 
tion, which proved that a compromise 
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had been effected between the landlord 
and the tenant and the latter himself 
surrendered possession of the entire land 
to the former. An application had been 
filed on 5th August, 1960, by Jaisi Ram 
against the tenant, Mehtab, for his eject- 
ment from the land in dispute on the 
ground of non-payment of rent in the 
Court of the Assistant Commissioner, ist 
Grade, Patiala. 

In that case, a compromise was arriv~ 
ed at between the landlord and the ten- 
ant whereby the landlord relinquished 
his claim for rent and the tenant sur- 
rendered possession of the entire land in 
his occupation together with the crops 
standing thereon, A written application 
signed by the landowner and the tenant 
was made jointly to that effect on 4th 
July, 1961, and on 19th July, 1961, the 
Revenue Authorities consigned the eject- 
ment application to the record room as a 
result of the compromise between the 
parties. When the tenant himself gave 
up possession of the land, there was no 
necessity of taking action under the pro- 
visions of Sections 7 and 7-A of the Act. 


It is true that if the landlord wanted to 


eject the tenant. he had to take recourse 
to the said provisions, but if the tenant 
himself surrenders possession and gives it 
over to the landlord, then these sections 
do not come into play. It is a different 
matter if the tenant were to allege that 
the compromise, on the basis of which 
he is supposed to have given up the pos- 
session, had been arrived at by means 
of fraud ete. But this is not the position 
taken by the tenant in the instant case. 
If the tenant, without any coercion, him- 
self gives up possession of the land under 
his tenancy in favour of the landlord, 
then it cannot be said that the land- 
owner's possession is in any way unlaw- 
ful. This point has been settled by a 
Division Bench of this Court in Hartej 
Bahadur Singh v. State of Puniab. (1964) 
66 Pun LR 751 = (AIR 1964 Punj 417), 
where it was observed— 

“That Section 7 of the Pepsu Ten- 
ancy and Agricultural Lands Act relates 
to the circumstances in which a tenancy 
can be terminated but that does not imply 
that if a tenant of. his own accord, re- 
linquished the tenancy and goes away 
handing over the possession to the land- 
lord saying that he is no longer inter- 
ested in the land, the possession of the 
landlord will become unauthorised or 
illegal.” 

12. There is a decision of Mr. 
B. S. Grewal, Financial Commissioner, 
Punjab, taking a contrary view in Dalip 
Singh v. Basanta etc., 1962 Cur LJ 501, 
where it was held that even if the story 
of voluntary surrender was believed, even 
then the tenancy could not be terminat- 
ed, except under Sections 7 and 7-A of 


J. Ram v. Financial Commr., Revenue, , Punjab 


[Prs. 11-16] ` P. & H. 75 


the Act. For the reasons given earlier,- 
I am of the view that this does not lay 
down correct law. l 

13. It was argued by the learned 
counsel for the State that in the eject- 
ment application only the statement of 
the landowner was recorded and not of 
the tenant before consigning that applica- 
tion to the record room. 

There is no substance in this 
contention, because the application dated 
4th July, 1961, regarding the compromise 
had been thumb-marked both by the 
landlord and the tenant and since the ap- 
plication for ejectment had been made by 
the landowner and it was he, who was 
not pressing it in view of the said com- 
promise, therefore, his statement alone 
was quite enough. The point, however, 
remains that the tenant had himself sur- 
rendered possession of the entire land, 
which was in his occupation, to the 
landowner and this fact was mentioned 
in the compromise application, which was, 
as already mentioned above, thumb- 
marked by the tenant. It is also signi- 
ficant to mention that this application was 
witnessed by Kartar Singh, a Lambardar 
ee the village, and another person, named, 

iram. 


: 15. It was also submitted that the’ 
said compromise required registration, be- 
cause the tenant was relinquishing his 
tenancy rights in the land in his occupa- 
tion in favour of the landowner. 


16. This contention is also merit- 
less. As already mentioned above, an ap- 
plication for ejectment of the tenant for 
non-payment of rent had been made by 
the landowner in the Court of the Assis- 
tant Collector, Ist Grade. There a com- 
promise was arrived at between the par- 
ties by virtue of which the landowner 
relinquished his claim for the rent against 
the tenant and the latter surrendered 
possession of the land in his occupation 
to the former. Thereupon, the landowner 
gave a statement that he did not wish 
to pursue his ejectment application any 
further. The Assistant Collector, ist 
Grade, then consigned that application to 
the record room, as a result of the com- 
promise made between the parties. The 
landowner wanted to make use of these 
proceedings, when subsequently the ten- 
ant filed an application under Section 22 
of the Act for acquiring proprietary rights 
in the land. In these circumstances the 
earlier proceedings, namely, the compro- 
mise application and the order of the 
Assistant Collector, Ist Grade, made after 
the statement of the landowner was re- 
corded, do not require registration. The 
provisions of Cl. (vi) of Section 17 (2) 
of the Indian Registration Act. 1908. wili 
apply to such a case. That clause says: 

“17{2) Nothing in Cis. (b) and (c) of 
sub-section (1) applies to— 
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(vi) any decree or order of a Court 
except a decree or order expressed to be 
made on a compromise and comprising 
immoveable property other than that 
which is the subject-matter of the suit or 
proceeding.” 


17. Coming to the merits of these 
writ petitions the only point to be deter- 
mined is whether under the law it is 
necessary for the tenant to be in posses- 
sion of the same land or the same area 
under the landlord for the requisite period 
before he could acquire the proprietary 
rights therein, . 


18. The Financial Commissioner, 
whose decision is being impugned in these 
revision petitions, was of the view that 
the tenant had merely to show that he 
was in possession of the same area as a 
tenant under the landlord and if he did 
that he could get proprietary rights 
therein. Learned Single Judge was of 
the opinion that two interpretations of 
the relevant sections on this point were 
possible and if the Financial Commis- 
sioner had taken one view, then this 
Court would not interfere with that deci- 
sion on the writ side. 


19. The portion of Section 22 of 
the Act, which deals with the acquisition 
of proprietary rights by the tenants, 
reads— 

"22 (1) Subject to the other provi- 
sions contained in this Act, a tenant shall 
be entitled to acquire from his land- 
owner in respect of the land comprising 
his tenancy the right, title and interest of 
the landowner in such land (hereinafter 
referred to as the ‘proprietary rights’) in 
the manner and subject to the conditions 
hereinafter provided. 


(2) Every tenant intending to ac- 
quire proprietary rights shall make an 
application in writing to the prescribed 
authority in the prescribed manner, con- 
taining the following particulars namely: 

(a) the area and location of the land 
in respect of which the application is 
made; i 

(b) the name of the landowner from 
whom proprietary rights are to be 
acquired; 

(c) such other particulars as may be 
prescribed. 

20. The expression ‘tenant’ occur- 
ring in the above section has been defined 
in Section 20, the relevant part of the 
same, which deals with the case in hand, 
is as follows: 

“20. In this Chapter, the expression 
‘tenant? means a tenant as defined in 
Cl. (k) of Section 2, who is not liable to 
‘be ejected— 

(a) under Cis. (a) and (b) of sub- 
section (1) of S. 7-A; or 

(b) under Cls. (a) and (b) of sub- 
section (2) of S. 7-A.” 
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21. The relevant portion of S. 7-A 
reads:— 

“7A (1). Subject to the provisions of 
sub-sections (2) and (3) a tenancy sub- 
sisting at the commencement of the 
Pepsu Tenancy and Agricultural Lands 
(Second Amendment) Act, 1956, may be 
terminated on the following grounds in 
addition to the grounds specified in Sec~ 
tion 7, namely:— 


(a) that the land comprising the ten~ 
ancy has been reserved by the landowner 
for his personal cultivation in accordance 
with the provisions of Chapter II. 

(b) that the landowner owns thirty. 
standard acres or less of land and the 
land falls within his permissible limit: 

Provided that no tenant (other than 
a tenant of a landowner who is member 
of the Armed Forces of the Union) shall 
be ejected under this sub-section— 

(i) from any area of land if the area 
under the personal cultivation of the ten=« 
ant does not exceed five standard acres, 
or 

(ii) from an area of five standard 
acres if the area under the personal culti- 
vation of the tenant exceeds five standard 
acres, 

until he is allotted by the State 
Government alternative land of equivalent 
value in standard acres, 


7-A (2) No tenant, who immediately 
preceding the commencement of the Pre- 
sident’s Act has held any land continu- 
ously for a period of twelve years or 
more under the same landowner or his 
predecessor-in-title, shall be ejected on 
the grounds specified in sub-section (l1)--= 

(a) from any area of land, if the area 
under the personal cultivation of the 
tenant does not exceed fifteen standard 
acres, or 

(b) from an area of fifteen standard 
acres, if the area under the personal 
cultivation of the tenant exceeds fifteen 
standard acres,” 


x > re x x 
Explanation— In computing the 
period of twelve years, the period during 
which any land has been held under the 
same landowner or his predecessor-in~ 
title by the father, brother or son of the 
tenant shall be included.” 


22. The tenant, who wants fo, 
acquire the proprietary rights has to 
make an application under Rule 14 of 
the Pepsu Tenancy and Agricultural 
Lands Rules, 1958. which says— 

“14. Application for acquisition of 
proprietary rights— A tenant intending 
to acquire proprietary rights uncer Chap-« 
ter IV of the Act shall make an applica- 
tion in Form VI and such application 
shall be presented by him to the presec- 
ribed authority personally or through his 
recognised agent.” 
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23. As would be seen, the tenant 
has to make the application in form VI, 
which is as under:-— 


“Form of application for acquisition . 


oe proprietary rights by tenants. 
) (Prescribed Authority) 





Sir, 

1. I am a tenant as defined in Sec- 
tion 20 of the Pepsu Tenancy and Agri- 
cultural Lands Act, 1955, and hereby 
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2. I attach the following documents 
in proof of the fact that I am a tenant 
as defined in S. 20 of the said Act. 


_38. I own/hold land particulars of 
which are given in Table (B) enclosed, 


4. I solemnly affirm that the parti- 
culars given in the said Tables (A) and 
(B) are true to the best of my knowledge. 


5. I, therefore, pray that compensa- 
tion payable by me may be determined 
and instalments for payment thereof 


apply to acquire proprietary rights in the fixed. 
land comprising my tenancy, particulars Yours faithfully, 
of which are given in Table (A) enclosed. Dated Signature or thumb- 
(Contd. on Column 2) impression 
TABLE (A) 
Serial] Name, {Total area] Village, Khasra, Name, {Total areaj Land Re- [Remarks 
No. |parentage &{ to be | Tehsil and | Khewat and | parentage & in venue an 
address of | acquired | District | Khata Nos. | address of | column 83| rates and 
applicant | (ordinary | where land | of the land. | the land- |converted jcesses asses- 
acres) | is situated owner, into sed ofthe 
standard land. 
acres. 
1 2 8 4 6 Oy 8 9 





24. Before a tenant can make an 
application to acquire proprietary rights 
from his landowner in respect of the 
land comprising his tenancy, he has to 
satisfy the definition of the expression 
‘tenant’ given in Section 20 of the Act. 
The requirements mentioned in Sec. 20 
are— G) that he must be a tenant as 
defined in Cl, (k) of Section 2; and (ii) he 
should not be liable to be ejected either 
under Cis., (a) and (b) of Section 7-A (1) 
or under Cls. (a) and (b) of S. 7-A (2). 
In Section 2 (k), it has been stated that 
the ‘tenant’ has the meaning assigned 
to it under the Punjab Tenancy Act, 1887, 
but does not include a person (i) who 
holds a right of occupancy; or (ii) who 
is a relative of the tenant within the 
meaning of sub-clause (2) of Cl. (g). Sec- 
tion 7-A gives some additional grounds 
for the termination of tenancy in addi- 
tion to those mentioned in Section 7. 
According to Section 7-A, if a person’s 
tenancy subsists on 30th October, 1956, 
(which is the date of the commencement 
of the Pepsu Tenancy and Agricultural 
Lands (Second Amendment) Act, 1956), 
it can be terminated if (a) the land com- 
prising his tenancy had been validly re- 
served by the landowner for his personal 


cultivation and also (b) the landowner 


“definition of the expressed 
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owns 30 standard acres or less and the 
land comprising the tenancy falls within 
his permissible limit. 

Under Section 7-A (2), however, if 
the tenant can show that he had held 


any land continuously for a period of 12 


years or more, preceding 3rd December, 
1953 (which is the date of the commence- 
ment of the President’s Act) either under 
the same landowner or his predecessor- 
in-title, he would not be ejected even on 
the grounds mentioned in sub-section (1) 
of this section from (a) any area of land 
if the tenant can establish that the area 
under his personal cultivation does not 
exceed 15 standard acres, or (b) an area 
of 15 standard acres if the tenant has 
under his personal cultivation an area 
exceeding 15 standard acres. It follows, 
therefore, that the tenant must hold some 
land continuously for a period of 12 
years or more preceding 3rd December, 
1953, before it can be said that he is not 
liable to be ejected either under Sec- 
tion 7-A (1) (a) and (b) or Section 7-A 
(2) (a) and (b) and thus answer the 
‘tenant’ in 
Sec. 20. Consequently, the tenant must 
hold a particular land continuously for 


the statutory period before he can claim 
proprietary rights therein. He would 
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then be qualified to make an application 
under Section 22 (1) for acquiring pro- 
prietary rights in that land and under 


Section 22 (2) he would have to men~ 


tion the area and the location of that 


land. in respect of which the applica- 


tion is made. The application has to be 
filed under Rule 14 in form VI. The 
said form clearly mentions that the 
Khasra, Khewat and Khata number of 
that land has to be given by the tenant 
to acquire proprietary rights in it. 

25. A combined reading of all 
these sections and the Rule would show 
that if a tenant is in possession of some 
land for more than 12 years, he can claim 
proprietary rights therein from the land- 
owner. He has to mention the parti- 
culars of that land, namely, its Khasra, 
Khewat and Khata numbers, and the en- 
guiry would then be made whether he 
was actuall¥ in possession of that land 
continuously for a period of 12 years 
or more under the same landowner or 
his predecessor immediately preceding 
3rd December, 1953, which was the date 
of thé commencement of the President’s 
Act. The acquisition of proprietary rights 
has thus to be: with regard to a parti- 
cular piece of land. If a person has been 
a tenant of the same area of land under 
a landowner. but he was occupying dif- 
ferent parcels of land though of the same 
area, he cannot acquire proprietary rights 
in any of such parcels. He has to be 
continuously in possession for the statu- 
tory period of same piece of land before 
he can claim proprietary rights therein. 
The said rights can be acquired with re- 
gard to a particular land, if he has been 
in possession thereof ior the statutory 
period. No other interpretation is pos- 
sible regarding these sections and the 
rule gqucted above. 

26. The view that I have taken 
above finds support in Lakshbir Singh 
v. Anant Ram, (1964) 66 Pun LR 610, 
where Harbans Singh, J. observed— 

"+ * * * * that Section 7-A of the 
Pepsu Tenancy and Agricultural Lands 
Act applies to a person who is a small 
landowner. 


That Section 20 of the Pepsu Ten- 
ancy and Agricultural Lands Act makes 
it auite clear that a person who applies 
under Section 22 of the Act must be a 
tenant in his own right before he can 
apply under’ Chapter IV of the Act, 
which means that he must be a tenant 
on the date of the application. The 
other qualification is that he should not 
be liable to ejectment under S. 7-A (2), 
of the Act. He must have held the” 
land on 2nd December, 1953, continu- 
ously for a period of twelve years.” 

27. The above decision was affi- 
rmed by the Letters Patent Bench re- 
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ported as 1969 Pun LJ 176, wherein it 
was held; — 

“The first requisite of Section 20 of 

the Pepsu Tenancy and Agricultural 
Lands Act is that the person concerned 
is to be a tenant as that expression is 
defined in Section 2 (k) of this very Act, 
and there the definition of the word 
‘tenant’ is the same, as in the Punjab 
Tenancy Act. The second requirement of 
Section 20 is that such a tenant is not 
liable to ejectment either under Cls. (a) 
and (b) of sub-section (1) of S. 7-A, or 
under Cls. (a) and (b) of sub-section (2) 
of S. 7-A of this very Act.’’. 
28. It may also be noted that Mr. 
Saroop Kishen, Financial Commissioner, 
Punjab, has taken a similar view in Anup 
Singh v. Ralla Singh, 1966 Cur LJ 424, 
where he held— 

“That the tenant is not liable to 
ejectment from {and can obtain pro- 
prietary rights in) the land which he 
“has held ...essssssecsse continuously for a 
period of 12 years .....s.ss.sseesna ” and the 
consideration that he has held some land 
or the other of the same area for the 
said “period does not meet the require- 
ments of the law. In other words the 
provision covers the particular parcel of 
land which has been held for 12 years, 
and is not related merely to the ques- 
tion of the area that has been held.” , 

It is true that the learned Financial Com- 
missioner has subsequently observed— 

“x * * * * Tt may of course be said 
that if the tenant has for a limited period 
or periods during these 12 years held 
other land of equivalent value in lieu of 
part of his holding in order to serve the 
convenience of the landowner or if there 
are other exceptional circumstances as in 
R. O. R. No. 8 of 1965-66, then the varia- 
tion may be overlooked and the view may 
be taken that he is not liable to eject- 
ment from such land. That, however, is 
a hypothetical consideration which can 
have no application in the present cases.” 

29. These observations, as is 
clear, are mere obiter, even according to 
ae learned Financial Commissioner him- 
self, . 
30. The learned Single Judge was 
of the view that the relevant provisions 
of Jaw on this point were capable of twa 
interpretations and, therefore, he refused 
to interfere with the impugned order of 
the learned Financial Commissioner under 
the writ jurisdiction of this Ccurt. As I 
have already discussed above, no other 
interpretation is possible regarding the 
relevant sections and the Rule. The order 
‘of the Financial Commissioner is, in my 
opinion, therefore, liable to be set aside. 

31. Faced “with this situation, 
counsel for the State submitted that the 
Collector has given a finding that the 
tenant was in continuous: possession of 
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- the same land for 12 years before 3rd 


December, 1953, and that order of his 
has been confirmed by the learned Fin- 
ancial Commissioner. In that connection, 
he referred to certain passages in the 
judgment of the Collector. 

2. I am unable to agree with 
this submission. From the following pas- 
sage, which has been taken from the 
order of the Collector dated 18th Septem- 
ber, 1961, it is apparent that the case of 
the tenant was that he actually cultivat- 
ed the same equivalent lands, and this 


assertion of his, according to the Collec- 
tor, found support in the Jamabandi 
papers. The Collector was of the opinion 
that the Prescribed Authority had erred 
in law in considering that continuity of 


cultivating possession of the same fields 


was necessary for the conferment of pro- 
prietary rights on the tenant. 


“From the copies of the Jamabandis 
for the year 1953-54 and 1957-58 and 
Khasra Girdawaris 1955-56 to 1958-59 
produced by the parties, it is abundantly 
clear that deliberate changes have been 
made in the Khasra Girdawaries from 
year to year between 1953-54 and 1957- 
58, wherein differerit fields were shown 
under the cultivation of the appellant and 
whereas he asserts that he actually culti- 
vated the same equivalent lands from 
1953-54 to 1957-58 and later to date. This 
assertion of the appellant finds support 
in the fact that according to Jamabandi 
for 1953-54 the total area of the tenancy 
of the appellant-tenant amounted to 49 
bighas 17 biswas or 7.58 standard acres, 
while according to the Jamabandi 1957- 
58. the area in his cultivating tenancy 
was 61 bighas 2 biswas or 9.57 standard 
acres. Under Section 44 of the Land 
Revenue Act, 1887, presumption of truth 
is attached to the entries in these Jama- 
bandis. A careful perusal of the provi- 
sions made in Chapter IV of the Pepsu 
Tenancy and Agricultural Lands Act, 
1955, shows that the intention of the 
legislature was to confer proprietary 
rights on a tenant, whose tenancy -sub- 
sisted under the same landowner at the 
commencement of the second amendment 
of the Pepsu Tenancy and Agricultural 
Lands Act, 1955, even if it might subse- 
quently not be subsisting on the same 
land. What is actually necessary under 
Section 7~A of the Pepsu Tenancy and 
Agricultural Lands Act is that the ten- 
ancy should subsist under the same land~ 
owner or his successor in interest of any 
part of his land. The respondent land- 
owners have shown no reason why the 
plea put forth by the appellant tenant 
with regard to the deliberate changes 
made in the Khasra Girdawari in con- 
nivance with the Revenue Patwari with 
regard tothecontinued subsistence of his 
tenancy should not be accepted and why 
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the tenancy of the appellant-tenant in a 
total area of 49 bighas and 17 biswas or 
7.98 standard acres should not be declar- 
ed as subsisting from 1953-54 onwards to 
date. The learned Prescribed Authority 
has obviously erred in considering that 
continuity of cultivating possession of the 
same fields was necessary for the confer- 
ment of proprietary rights on the tenant,” 

33 I have reproduced the above 
passage from the order of the Collector 
in Letters Patent Appeal No. 300 of 1970, 
because I noticed that in Letters Patent 
Appeal No. 299 of 1970, a correct copy 
a is order of the Collector had not been 

ed. 

34. The view that I have taken is 
further strengthened from the following 
observations of the learned Financial 
Commissioner in the impugned order:— 

“The tenant-respondents, in both 
cases, based their claim to proprietary 
rights on continuous occupation of the 
land in question. The petitioner land- 
owners, in both cases, became owners by 
purchase some time after the commence- 
ment of the President's Act of 1953, when 
the respondent-tenants were already on 
the Jand. The learned Collector found, 
in’ both cases, clear evidence of deliberate 
changes having been made in the Khasra 
Girdawari from year to year between 
1953-54 and 1957-58 in order to spoil the 
tenants’ case for acquisition of proprie- 
tary rights. The Jamabandi was, how- 
ever, not tampered with. These changes, 
as pointed out by the learned Collector, 
were obviously made by the Patwari at 
the instance of the landowners, so that 
the continuity of possession could be 
broken. However, there is the evidence 
of the Jamabandi to show that these de- 
fendants-tenants were in possession ° be- 
fore the petitioner-landowners became 
owners of these lands and that although 
their fields numbers were frequently 
changed, they were tenants over a con- 
stant area and under the same landowners 
throughout the requisite. period. The 
learned Collector, therefore, rightly decid- 
ed to grant the respondent tenants pro- 
prietary rights in the entire area for 
which they had applied. I see no reason 
to take different view of the evidence. 
Both petitions are, therefore, rejected.” 


35. It will be seen from the above 
passage that the learned Financial Com- 
missioner was also of the same view as 
the Collector that it was not necessary 
for the tenants to show that they had 
been in continuous occupation of the 
same field numbers for the statutory 
period in order to acquire proprietary 
rights therein and it was enough if the 
continuity of their possession was over 
the same area. 


36. It is noteworthy that in all 
these Letters Patent Appeals, the area 
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in possession of the tenant in J amabandi 
(1953-54) was different from the one in 
the Jamabandi (1957-58). The tenant had 
been given proprietary rights in the 
lesser of the two areas, irrespective of 
the fact whether the same was mention- 
ed in the later or earlier Jamabandi and 
no attention was paid to the question as 
to whether any particular: Khasra num- 
‘hers had remained continuously in pos- 
session of the tenant for 12 years or more 
immediately preceding 3rd Dezember, 
a before granting proprietary rights 
to him 


37. In view of what I have said 
above, this appeal is accepted, the judg- 
ment of the learned Single Judge is set 
aside and the impugned order of the 
Financial Commissioner quashed. The 
parties will, however, bear their own 
costs. 

S. S. SANDHAWALIA, J.: 38. I 
agree, 

Appeal allowed, 
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_ Mansha Singh, Petitioner v. The 
Commissioner (Revenue) Ambala Division 
and other, Respondents. 

Civil Writ No. 2180 of 1989, D/- 
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Tenancy Laws — Punjab Village 
Common Lands (Regulation) Act (18 of 
1961), S. 10-A (2) (iii) and (5) — Cancel- 
lation or variation of lease detrimental to 
the interest of Panchayat — It has to be 
accompanied by payment of compensa- 
tion — (X-BRef:— Constitution of India, 
Art, 31-A (1) Proviso) — (X-Ref:— Ten- 
ancy Laws — Punjab Village Common 
Lands (Regulation) Rules (1964), R. 7-A). 


A lease could be cancelled or varied 
by the Collector in the manner pzescrib- 
ed under Section 10-A (2) (iii) if it was 
detrimental to the interest of the Pan- 
chayat. According to the interpretation 
Cl. (£) of Section 2 of the Act ‘prescribed’ 
means prescribed by rules made under 
the said Act. Rule 7-A (iii) explains that 
a lease is to be deemed to be detrimental 
to the interests of the Panchayat if it has 
resulted or is likely to result’ in a loss 
to the Panchayat. A lease at a nominal 
‘rent which is only a fraction of ‘the 
market rate prevailing at the time of 
cancellation is detrimental to the interest 
of the Panchayat as prescribed within the 
meaning of Section 10-A (2) (iii) of the 
Act and same can be cancelled. Lessee 
is, however, entitled to compensation not 
only because of the constitutional guar- 
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antees but also by Section 10-A (5) of. 
the Act. The loss or damage caused to 
the lessee because of cancellation of his 
lease may appear to have naturally arisen 
in the usual course of things and it can- 
not be said that the loss or damage has 
been sustained by any remote reasons. 
(Paras 9 & 10) 


Cases Referred: Chronological Paras 

(1968) 1969 Pun LJ 378 = ILR 
(1970) 2 Puni 1720, Jaimal v. 
Commr. Ambala calcu 11 


(1967) AIR 1967 SC 856 (V 54)= 
(1967) 2 SCR 143, Ajit Singh v. 
State of Punjab 11 
(1964) AIR 1964 Punj 503 (V 51)= 
66 Pun LR 966, Kangra Valley 
Slate Co. Ltd. v. Kidar Nath © ji 


Achhra Singh, for Petitioner; K. N. 
Mehtani, Asst. Advocate General, (Har- 
yana), for the State, 


ORDER:— Barren or Banjar land 
measuring 98 Kanals 14 Marlas in area, 
being a part of the shamilat or common 
land of village Bodhni, Sub Tehsil Guhla 
in Karnal District and vesting as such 
in the Gram Sabha, respondent No. 3, 
was taken on lease by the petitioner in 
an auction held in 1956 for a term of 20 
years, beginning from Kharif 1956 to Rabi 
1976. A regular lease deed was executed 
in his favour by the Sarpanch on 16-4- 
1956. The petitioner claims to have spent 
a good deal of expense and labour in re- 
claiming this land and in making it fit for 
cultivation. He also claims to have made 
a number of improvements like sinking 
of tubewells, erection of structures for 
his own residence and as a shelter for 
his cattle etc. The lease was, however, 
cancelled by the Collector Kaithal, res- 
pondent No. 2 by his order dated 9-1- 
1969 (Annexure ‘B’ to the petition) on 
the application of the Sarpanch under 
S. 10-A of the Punjab Village Common 
Lands Regulation Act, 1961 on the ground 
that the lease was detrimental to the in- 
terests of the Panchayat. A revision (An- 
nexure ‘C’) filed by the petitioner was 
dismissed by the Commissioner of Ambala 
Division, respondent No. 1, by his order 


dated 15-7-1969 (Annexure ‘D/1’), 


2. The petitioner has, therefore, 
filed this Civil Writ petition under Arti- 
cles 226 and 227 of the Constitution of 
India for quashing the orders and pro- 
ceedings taken against him by the res-- 
pondents for the cancellation of the lease. 
It is alleged that leases had been granted 
under similar circumstances to 24 other 
parties and that in their case the leases 
had. only been varied by the Collector 
Kaithal and that the lessees had been 
allowed to continue in possession on pay- 
ment of an enhanced rent which was 
hn to 2} times the rate of rent origi- 

ly agreed upon, Annexure ‘A’ is the 
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order passed by the Collector in the case 
of the 24 other lease-holders and the peti- 
tioner is alleged to have been discrimi- 
nated against in violation of Art. 14 of 
the Constitution of India. The petitioner 
was also willing to accept a revision of 
the terms of the lease on the same lines 
as had been done in the case of the other 
24 lease-holders as may appear from the 
order Annexure ‘B’ of respondent No. 2. 
This singling out of the petitioner for the 
cancellation of the lease is alleged to be 
mala fide and also violative of the peti- 
tioner’s fundamental rights of property 
guaranteed by Art. 19 (1) (£) of the Con- 
stitution of India. The land is said to 
have been acquired for the Gram Sabha 
which would be a ‘State’ for the purposes 
of Art. 12 of the Constitution of India 
and the petitioner being a small land- 
owner had to be paid compensations at 
the market rate for the deprivation of 
his property. The lease as granted in 
1956 was perfectly valid according to the 


law then prevailing and could not be 
varied or cancelled to the petitioner’s 
disadvantage. This assumption of a 


drastic remedy of cancellation of the lease 
under the Punjab Village Common Lands 
(Regulation), Act, 1961 in addition to the 
regular remedies available under the ordi- 
nary civil law is said to vest the respon- 
dents with discriminatory and unbridled 
powers without laying down any guide- 
lines and the vires of Sec. 10-A of the 
Act and the rules framed thereunder has 
also beén challenged. 


3. In his return, respondent No. 3 
has joined issue with the petitioner as 
to whether the latter was a defaulter or 
whether he had been paying the rent re- 
gularly. The impugned orders Annexures 
‘B’ and ‘'D/? may, however, show that 
this matter is no part of the real con- 
troversy between the parties and that the 
irregularities in payments of rent or de- 
faults of this nature had in no way led 
to the passing of the impugned orders. 
The respondents may further appear to 
have wrongly denied the petitioner’s aver- 
ment that he was willing to accept a revi- 
sion of the terms of his lease on the 
same lines as had been done in the case 
of the other lessees in this village. In 
this connection, reference could be made 
to paragraph 2 of the Collector’s order 
dated €-1-1969 (Annexure ‘B’). It may 
appear that an ex parte order had been 
passed earlier against the petitioner and 
that it had been reviewed and set aside 
on petitioner’s application. Petitioner’s 
absence or non-appearance on any hearing 
cannot be taken as his refusal to abide 
by the terms of the compromise offered 
to the other lease~holders in the village 
and after this ex parte order had been 
set asice, the petitioner had prayed that 
he may be allowed to keep the land in 
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his cultivating possession till the expiry 
of the lease period or for another term 
of 2 years by increasing the rent to 24 
times of the previous rate of rent as had 
been done in the case of 24 other lessees 
of this very Panchayat. The prayer may 


- appear to have been declined because it 


was resisted by the counsel for the Pan- 
chayat who had argued that the land had 
been leased out to the petitioner in 1956 
at a nominal rate of 6 annas per bigha 
per year while the prevailing market 
rates for such leases were not less than 
Rs. 21/- per bigha or Rs. 100/~ per acre. 

As regards the enhancement of the 
rate to 24 times in the case of other 
lessees, the counsel for the Panchayat had 
pointed out that an appeal had been filed 
by the Panchayat who was not satisfied 
with that meagre enhancement. It may, 
however, be observed that according to 
paragraph 11 of the writ petition which 
has been admitted by the respondents, 
this appeal filed by the Panchayat has 
since been dismissed by respondent No. 1 
and as a result the other 24 lease-holders 
are continuing to be in possession of their 
respective holdings under the revised 
terms mentioned above. 

4. Such leases were granted by 
auction under Rule 4 of the Punjab 
Village Common Lands (Regulation) 
Rules. 1955 which were in force at the 
time. The pertinent portions of the rule 
are as follows:— 

“4(i) All leases of Shamilat land shall 
be by auction: 

Provided that x X x x 

Provided further that x x x x 

(ii) Only cultivable land may be auc- 
tioned on a long-term lease, while non- 
cultivable land shall not be leased for a 
period exceeding five years. 

x x x x 

(ix) In every case of lease, a lease 
deed shall be duly executed by the lessee, 
who shall be bound to surrender to the 
Panchayat possession of the land leased 
to him if he defaults in the payment of 
rent, subject to the relevant provisions 
ST in the Punjab Tenancy Act, 

7 


5. Lands which had been allowed 
to grow barren (Banjar) because of land- 
owners’ failure to cultivate them for a 
certain number of harvests were cultiv- 
able lands in spite of the temporary 
neglect and it is the common case of the 
parties that under Rule 4 (ii) supra, 
banjar lands could be leased out in 1956 
by auction for a long term like 20 years. 
It is not the respondents’ case that the 
lease as granted in 1956 was not strictly 
in accordance with the provisions of the 
rules or of the Act under which these 
rules had been framed. 


6. The Punjab Village Common 
Lands (Regulation) Act of 1953 was re- 
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pealed and re-enacted as an Act of the 
same name passed in 1961. A fresh set 
of rules known as Punjab Village Com- 
mon Lands (Regulation) Rules, 1964 were 
framed under the re-enacted Act of 1961 
and the rules framed under the re- 
pealed Act were likewise repealed by 
Rule 23 of the new set of rules. These 
Acts would hereinafier be referred to 
briefly as ‘the Act of 1953’ or ‘the Act 
of 1961’ as the case may be and refer- 
ences to any rules, unless there is an 
indication to the contrary, may be taken 
to be the rules of 1964. The rules came 
into force when they were published in 
a Gazette Notification dated 3-2-1964. 
Section 10-A was then inserted in the 
Act of 1961 by an amending Act which 
came into force in May, 1964. This sec- 
tion, amongst other things, authorised the 
Collector to revise the terms and condi- 
tions of any lease, contract or agreement 
entered into by a Panchayat in respect 
of any land vested or deemed to be vest- 
ed in it whether such lease, contract or 
agreement was entered into before or 
after the commencement of the Act of 
1964. If the Collector felt satisfied on 
examination of the Panchayat records or 
otherwise that the lease, contract or 
agreement was detrimental to the interest 
of the Panchayat in the manner presc- 
ribed, then the Collector could under cer- 
tain circumstances cancel the lease, con- 
tract or agreement or vary the term 
thereof unconditionally or subject to such 
conditions as he thought fit. The party 
affected was, however, to be afforded an 
opportunity of being heard before any 
such orders were passed. Sub-sec, (5) 
of 5. 10-A makes provision for the pay- 
ment of compensations in the following 
words:— 


“(5) Where under this section any 
lease, contract or agreement is cancelled 
or deemed to be cancelled or its terms 
are varied, the lessee or the person with 
whom the contract or agreement has been 
entered into, who suffers by such can- 
cellation or variation, is entitled to re- 
ceive compensation to be assessed by the 
Collector for any loss or damage caused 
to the lessee or such person which natu- 
rally arose in the usual course of things 
from such cancellation or variation; Pro- 
vided that no such compensation shall 
be given for any remote and indirect 
loss or damage sustained by reason of 
such cancellation or variation.” 


7. It may be observed that Sec- 
tion 10-A was inserted in the Act of 1961 
after Art. 31-A of the Constitution of 
India has been amended by the Constitu- 
tion (Seventeenth Amendment) Act, 1964. 
By this amendment, a second proviso 
under Cl. (1) of Art, 31-A, of the Con- 
stitution of India was inserted as follows: 
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“Provided further that where any 
law makes any provision for the: acquisi-~ 
tion by the State of any estate and where 
any land comprised therein is held by a 
person under his personal cultivation, it 
shall not be lawful for the State to ac- 
quire any portion of such land as is 
within the ceiling limit applicable to him 
under any law for the time being in 
force or any building or structure stand- 
ing thereon or appurtenant chereto, un- 
less the law relating to the acquisition 
of such land, building or structure, pro- 
vides, for payment of compensation at a 
rate which shall not be less than the 
market value thereof.” 

8. It would, therefore, be perti- 
nent to observe that if the Collector was 
to be given the power to vary or cancel 
the leases in May, 1964, it was neces- 
sary, in deference to the Constitutional 
Amenament mentioned above, to make a 
provision like sub-section (5) of S. 10-A 
for payment of compensation in cases 
where the right of property like a lease 
was taken away from a citizen of India 
According to the Supreme Court ruling 
in Municipal Corporation of Greater 
Bombay v. Lala Pancham, AIR 1965 SC 
1008, a tenant’s interest in demised pre- 
mises is ‘property’ within the meaning 
of Art. 19 (1) ($) of the Constitution of 
India subject to the provisions of Cl. (5) 
of that Article. It was observed that a 
tenant had both under the Transfer of 
Property Act and under the Bombay 
Rent Control Act an interest in the demis- 
ed premises which squarely fell within 
the expression ‘property’ occurring in 
sub-clause (f) of Cl. (1) of Art. 19 of the 
Constitution of India. 


9. It is the common case of the 
parties that the petitioner does not hold 
land in excess of the permissible area or 
the ceiling limit applicable to him under 
the Agrarian legislation of this State. The 
petitioner was, therefore, entitled to pay- 
ment of compensation at rates which 
could not be less than the market value 
of the property of which he had been 
deprived by the impugned orders or pro- 
ceedings of the respondents. He was en- 
titled to the payment of such compensa- 
tions not only because of the Constitu- 
tional guarantees but also by S. 10-A (5) 
of the Act of 1961 which may appear to 
have been drafted in conformity with 
the amendments brought abcut by the! 
Constitution of India by the Constitution, 
(Seventeenth Amendment) Act of 1964. ° 


10. Rule 7-A was inserted in 
March, 1965 to lend meaning to Cl. (iii) 
of sub-section (2) of S. 10-A of the Act 
of 1961. A lease could be cancelled or 
varied under this clause if it was detri-, 
mental to the interest of the Panchayat: 
in the manner prescribed. According to- 
the interpretation Cl. (Í) of Section 2 of: 
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he Act of 1961, ‘prescribed’ means pre- 
seabed by rules made under the said Act. 
It was. therefore, necessary to specify in 
the rules as to the manner in which the 
lease was to prejudice the rights of the 
Panchayat if its terms were to be varied 
or the lease itself was to be cancelled by 
the Collector. It was for this reason 
that Rule 7-A was inserted in March, 
1965. Clause (iii) of Rule 7-A explains 
that a lease, contract or agreement is to 
be deemed to be detrimental to the in- 
terest of the Panchayat if it has resulted 
or is likely to result in a loss to the 
Panchayat. If the petitioner is paying 
nominal rent at a rate which is a small 
fraction of the market rates prevailing 
these days, it can very well be said that 
the lease is ‘detrimental to the interests 
of the Panchayat as prescribed’ within 
the meaning of Section 10-A (2) (iii) of 
the Act of 1961. That does not, how- 
ever, mean that the respondents could 
have ignored the provisions of sub-sec- 
tion (5) of the said section with regard 
to the payment of compensations for the 
deprivation of the petitioner’s property. 
The necessity for payment of these com- 
pensations should have been more keenly 
felt in view of the marked difference in 
the agreed and the market rates of rent. 
The loss or damage caused to the peti- 
tioner because of cancellation of his lease 
may appear to have naturally arisen in 
the usual course of things from the said 
cancellation and it cannot be said that 
this loss or damage has been sustained 
by any remote reasons. 


IL Shri Mehtani, the Assistant 
Advocate-~General for the State of Har- 
yana relied on two Division Bench rulings 
of this Court in Kangra Valley Slate Co, 
Ltd. v. Kidar Nath, AIR 1964 Punj 503 
and Jaimal v. Commr. Ambala Division, 
1969 Pun LJ 378 but these rulings had 
not taken inte consideration the vires of 
Section 10-A of the Act of 1961. The 
ruling in Kangra Valley Slate Co. Lid., 
AIR 1964 Punj 503 (supra) had been 
given before Art. 31-A of the Constitu- 
tion of India had been amended by the 
Constitution (Seventeenth Amendment) 
Act of 1964. These rulings do not, there- 
fore, afford us any significant help in 
dispasing of the contentions raised by Shri 
Achhra Singh, the learned counsel for 
the petitioner. It is conceded by Shri 
Mehtani that respondent No. 3 is ‘the 
State’ as defined in Art. 12 of the Con- 
stitution of India and that acquisition for 
the Panchayat would be an acquisition 
by the State within the meaning of Arti- 
cle 31-A. If any authority is needed in 
this connection, reference could be made 
to the Supreme Court ruling in Ajit 
Singh v. State of Punjab, AIR 1967 SC 
856 where the Hon’ble Judges were pleas- 
ed to observe as follows:— 
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“The Gram Panchayat is a local 
authority and by virtue of the definition 
of “State” in Art. 12 stands included in 
that term. Therefore, a law providing 
for the transfer of ownership or right 
to possession to the Gram Panchayat is 
tor the purpose of Art. 31-A (1) and (2), 
a law providing for the compulsory ac- 
quisition or requisitioning of the pro- 
perty.” 

12. In both the impugned orders, 
respondents Nos. 1 and 2 have not ap- 
plied their mind on the question of 
award of compensation to the petitioner 
for the premature termination of the 
lease. As the writ petition deserves to 
succeed on this ground alone, it is un- 
necessary to go into a number of other 
submissions made by Shri Achhra Singh. 


13. I, therefore, allow this writ 
petition and quash the impugned orders 
and proceedings taken by the respond- 
ents. If the petitioner’s lease is to be 
cancelled or varied, the question of pay- 
ment of compensation in accordance with 
the provisions of Section 10-A (5) of the 
Punjab Act of 1961 and Art. 31-A of the 
Constitution of India should also be taken 
up simultaneously. The respondents 
shall pay the petitioner’s cost. 


Petition allowed, 
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Guru Nanak Ex Servicemen Co- 
operative T. F. Society Group No. 2 and 
others, Petitioners v. The State of Har- 
yana and others, Respondents. 


Civil Writ No. 1346 of 1970, D/- 15-4- 
1971 referred by R. S. Narula, J. on D/- 
19-1-1971. 

(A) East Punjab Utilization of Lands 
Act (38 of 1949), S. 6 (as introduced by 
the Punjab Act 24 of 1957) — Validity 
— The section is ultra vires Art. 13 (2) 
of the Constitution as it infringes the 
fundamental right guaranteed under Arti- 
cle 14 — (X-Ref:— Constitution of India, 
Arts. 13 (2), 14) 1971 Pun LJ 423, 
Foilowed. (Para 4) 


(B) East Punjab Utilization of Lands 
Act (38 of 1949), S. 6 (as introduced by 
the Punjab Act 24 of 1957)—-Determina- 
tion of lease—If the government adopts 
the procedure under the section for deter- 
mining the lease it cannot be challenged 
On ground that the lessee has a vested 
right to be proceeded against in ordinary, 
civil or revenue courts — The procedure 
and the form by which a lease is liable to 
be determined according to different laws 
cannot be treated as a vested right, but 
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a mere procedural right — (X-Ref:— 
T, P. Act (1882), S. 111). (Para 6) 


(C) East Punjab Utilization of Lands 
Act (38 of 1949), S. 6 (as inserted in 1957) 
— Power of Collector to determine leases 
— Collector can determine the leases 
which were granted prior to commence- 
ment of S. 6 — The provisions of the sec- 
tion do not thereby operate retrospect- 
tively, (Para 6) 


(D) Transfer of Property Act (1882), 
S. 114 — Equitable principles contained 
in the section are applicable to Punjab 
and Haryana. (Case jaw relied). 

l (Para 8) 

(E£) Transfer of Property Act (1882), 
S. 114 — Equitable relief against the 
covenant of forfeiture of tenancy for non- 
payment of rent, when can be granted. 

(i) The principle of equity, justice 
and good conscience relating to grant of 
relief against forfeiture of a tenancy on 
account of simple non-payment of rent 
has assumed the status of a statutory pro- 
vision in Punjab and Haryana though 
Section 114 of the Transfer of Property 
Act does not in terms apply to those 
areas. 

(ii) While applying the equitable 
principles of S. 114 to the areas in ques- 
tion, though it is not necessary to insist 
on the compliance with the technical re- 
quirements of the section relating to pay- 
ment of costs and interest as a condition 
precedent to the exercise of jurisdiction 
in that respect still the Court may impose 
conditions to that effect, or other suitable 
conditions for relieving a tenant against 
forfeiture of his tenancy in suitable cases; 

(iii) Want of a notification under Sec- 
tion 117 of the Transfer of Property Act 
would not bar the grant of relief against 
forfeiture on the equitable principles of 
S. 114 where the Transfer of Property 
Act is not applicable; 


(iv) Relief against forfeiture of ten- 
ancy for non-payment of rent may be 
granted by a Court even if no applica- 
tion or specifie prayer for that purpose 
is made by the tenant; 

(v) Relief against forfeiture of ten~ 
ancy for non-payment of rent may be 
granted even by an appellate or revisio- 
nal Court after taking into consideration 
the conduct of the tenant even though 
the tenant may not have made an ap= 
plication for being relieved agamst for- 
feiture in the trial Court: and 


(vi) Where relief against forfeiture is 
claimed by a tenant either expressly or 
by implication before a Court of the first 
instance or before a special tribunal, and 
the Court or the tribunal does not at all 
deal with the matter and neither states 
that it has no jurisdiction to grant such 
relief nor grants the relief, such Court 
or tribunal must be held to have failed 
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to exercise jurisdiction vested in it by 
law. (Case law discussed). (Para 11) 


(F) East Punjab Utilization of Lands 
Act (38 of 1949), S. 6 (as introduced in 
1957) — Where the Government did not 
insist upon the rigid adherence to the pay- 
ment of rents by lessees, as agreed upon, 
before the 15th of January each year, 
the Collector while determining the lease 
on ground of non-payment of rent is 
bound to consider the question of equit- 
able relief against forfeiture — (X-Ref:— 
T. P. Act (1882), S. 114). (Para 12) 


(G) East Punjab Utilization of Lands 
Act (38 of 1949), S. 6 (as introduced in 
1957) — Where the Government has ac- 
cepted the rent for the period subsequent 
to determination of lease by it on ground 
of non-payment of rent, the lease stands 
renewed because of the subsequent ac~- 
ceptance — (X-~-Ref:—— T. P. Act (1882), 
S. 116). C. W. 371 of 1962, D/.~ 3-12- 
1963 (SC), Followed, (Para 14) 


(H) East Punjab Utilization of Lands 
Act (38 of 1949), S. 6 (as introduced in 
1957) — Sub-Divisional Officer to whom 
Collector has delegated powers under the 
Act, can initiate proceedings under the 
section — (X-Ref:— Ss. 2 (b) and 12). 

i (Para 15) 

(D East Punjab Utilization of Lands 
Act (38 of 1949), S. 6 (as introduced in 
1957) — Proceedings under the section 
for determination of lease cannot be chal- 
lenged on ground that the Collector acts 
in the dual capacity of a landlord and a 
judge. . (Para 16) 


(J) East Punjab Utilization of Lands 
Act (38 of 1949), S. 6 (as introduced in 
1957) — Where the Collector passes order 
for determination of lease only and not 
order for taking possession, he is not en- 
titled to take possession. (Para 17) 

Order for taking possession cannot 
be inferred from mere order, order deter- 
mining lease. Such order for taking pos- 
session must be expressly passed after 
giving notice. (Para 17) 


(K) East Punjab Utilization of Lands 
Act (38 of 1949), S. 6 (as introduced in 
1957) — Determination of lease on ground 
of non-payment of lease — Petition 
against under Art. 226 of the Constitu- 
tion — Plea that so far as amount of 
arrears did not exceed deposits, the lessee 
did not commit any default cannot he 
raised for the first time in writ petition 
— ({X-Ref:— Constitution of India, Arti- 
cle 226). (Para 19) 


(L) East Punjab Utilization of Lands 
Act (8 of 1949), S. 6 (as inserted in 
1957) — Determination of lease on ground 
of growing crops other than food or 
fodder crops on lease-land is valid — The 
prohibition being incorporated in the lease 
deed the power of the Collector is’ not 
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limited only to impose fine — (X-Ref:— 
Section 5). (Para 20) 


(M) Constitution of India, Art. 226 
— Certiorari — Who can apply — A 
person in unauthorised possession of land 
if dispossessed in unauthorised manner, 
he has locus standi to file writ petition 
challenging dispossession. 1971 Pun LJ 
338 (SC), Followed. (Para 24) 
Cases Referred: Chronological Paras 
(1970) 1970 Pun LJ 219 = 1970 
Rev LR 168, Mrs. Raj Kanta v, 
Financial Commr. Punjab 7 
970) 1970 Pun LJ 572 (Œ. C. 
Court), Wadhwa Singh v. State 
of Haryana 23 
(1970) L. P. A. No. 762 of 1970 = 
1971 Pun LJ 423, Ram Chand v. 


State of Haryana 4, 6, 16 
(1969) AIR 1969 SC 1349 (V 56)= 
1969-3 SCR 950, R. S. Lala 
Praduman Kumar v. Virendra , 
i 


Goyal 
(1969) Civil Appeal No. 1024 of 
1967, D/- 25-11-1969 = 1971 Pun 
LJ 338 (SC). Mohan Lal v. State 
of Punjab 24 
(1969) AIR 1969 All 278 (V 56)= 
1969 Lab IC 631 (FB), Ram Gopal 
Gupta v. Asst. Housing Commr. 6 
(1969) ATR 1969 Punj 110 (V 56)= 
70 Pun LR 1011 (FB), Bhaiya 
Ram v. Mahavir Parshad 8 
11968) AIR 1968 Mad 96 (V 55)= 
(1967) 2 Mad LJ 438, Palaniswamy 


Gurukkal v, Kandappa Goundar 9 
(1966) 1966 Cur LJ 344 = 68 Pun 

LR 400, Pera Ram v. Financial . 

Commr., Punjab 7 
(1963) Civil Writ No. 371 of 1962, 

D/- 3-12-1963 (SC), Jaswant 

Singh v. Estate Officer, Capital 

Project, Chandigarh 13, 14 


(1958) ATR 1958 Mad 232 (V 45)= 

70 Mad LW 1006, Janab Vellathi 

v. Smt. K. Kadervel Thayammal 9 
(1956) 58 Pun LR 548=ILR (1957) 

Punj 109, Ladli Pershad Jaiswal 

v. The Collector, Karnal 6. {£6 
(1956) ATR 1956 Sau 44 (V 43), 

Mangalsinhji Shivsinhji v. Vela 7 

Jetha 9 
(1951) ATR 1951 Mys 59 (V 38)= 

30 Mys LJ 33, Rahmath Unnissa 

Begum v, Shimoga Co-op. Bank 

Lid. 13 
(1949) ATR 1949 Pat 474 (V 36)= 

30 Pat LT 183, S. K. Shaw and 

Bros. v. Brij Raj Krishna 
(1944) ATR 1944 Nag 229 (V 31)= 

1944 Nag LJ 321, Shrikishanlal v, 

Ramnath Jankiprasad 9 
(1943) AIR 1943 FC 24 (V 30)= 

47 Cal WN (FC) 25, Venugopala 

Reddiar v. Krishnaswamy Reddiar 6 
(1940) AIR 1940 Pat 385 (V 27)= 

21 Pat LT 453 (FB), Tika Sao v, 

Hari Lal 6 


Guru Nanak Society v, State (R. S, Narula J.) 


Co) 
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Singh 9 
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36 Mad LJ 367, Krishna Shetti . 

v. Gilbert Pinto 8 
(1912) 1912 Pun Re 6, Aziz-ul-Din 

v. Guru Bhagwan Das $ 


(1902) 1902 Pun Re 85, Mst. Bhag- 
wan Devi v. Mst. Bunyadi 
Khanum 5 


M. L., Sethi, Sr. Advocate with R. N. 
Narula, for Petitioners; J. N. Kaushal, 
Advocate-General, Haryana with Ashok 
Bhan and C. D. Dewan Addl. Advocate- 
General, Haryana, for Respondents. 

R. S. NARULA, J.:— I propose fo 
dispose of by this judgment 97 writ peti- 
tions which were heard together along 
with Letters Patent Appeal No. 762 of 
1970. These writ petitions have to be 
divided into four groups in order to faci~ 
litate reference to the separate set of 
arguments advanced in respect of each 
group. The prayer in all these petitions 
is to quash the orders of the Collector, 
Kaithal, district ‘Karnal, determining the 
leases of the respective parcels of land of 
which possession had been taken by the 
Collector under Section 3 of the East 
Punjab Utilization of Lands Act (38 of 
1949) (hereinafter called the Act), and 
which land had thereafter been leased 
out to different persons for a period of 
twenty years. The first group is com- 
prised of 57 petitions (Civil Writs Nos. 
1376, 1377, 1383 to 1386, 1395, 1416, 1432, 
1433, 1459, 1471. 1482, 1491, 1521, 1549, 
1550, 1559, 1573, 1604, 1607. 1651 to 1654, 
1669, 1670, 1672, 1694, 1713, 1752, 1784, 
1785, 1786, 1791, 1817, 1836, 1944, 2000, 
2001, 2438, 2720, 2749, 2820 to 2822, 3168, 
3704, 3705, 3786, 3887, 3899, 3942, 3943, 
3990 to 3992 of 1970) in which it is ad- 
mitted that leases had been granted to the 
respective writ-petitioners under Sec. 5 
of the Act and were cancelled by the 
impugned orders of the Collector in writ- 
ing passed under Section 6 of the Act. 
In some of these cases the lessees went 
up in appeal to the Commissioner, but 
did not succeed even there. In such 
cases the order of the Collector as 
well as that of the Commissiorier has 
been impugned. In the second group I 
will take up seven cases (Civil Writs 1346, 
1347, 1351, 1381, 1396, 1469 and 2439 of 
1970) in which land had been taken over 
by the Collector under Section 3 and 
leased out under Section 5, but without 
executing any written lease-deed. In all 
the cases falling in this group, written 
orders have been passed by the Collector 
determining “the lease-deeds.” The third 
group is of 29 petitions, i.e. Civil Writs 
1483, 1490, 1496 to 1504, 1522 to 1526, 
1560, 1634 to 1639. 1991, 2185, 2362, 2649, 
2689 and 2836 of 1970. Im all the cases 
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falling in this group, the land was taken 
over by the Collector under Section 3, 
but had been leased out under Section 5 
to persons other than the writ-petitioners 
though it is claimed by most of the peti- 
tioners that they are in actual possession 
of the land. According to the respond- 
ents, these petitioners have come into 
unauthorised possession or been inducted 
by the original lessees as sub-tenants in 
violation of the terms of the respective 
leases. In the fourth group fall the re- 
maining four petitions (Civil Writs 1394, 
1643, 1883 and 2245 of 1970), which have 
certain special distinctive features. of 
their own. 


2. So far as the cases in the first 
group are concerned, following points 
were urged by the learned counsel for 
the respective petitioners:— 

(i) The orders are wholly void, in- 
executable and non est as Section 6 of 
the Act under which the Collector pur- 
ports to have passed those orders is un- 
constitutional as it is hit by Art. 13 (2) 
of the Constitution on account of its 
being violative of the guarantee of equal 
protection of laws contained in Art. 14 
of the Constitution; 

(ii) Even if it is assumed that Sec- 
tion 6 of the Act is valid, the leases of the 
Petitioners could not be terminated under 
that provision before the expiry of the 
fixed period of twenty years for which 
the leases had been granted before the 
enactment of Section 6 in 1957; 

(iii) Even on the facts alleged by the 
respondents, no order under Section 6 of 
the Act could be passed determining the 
leases of the petitioners as they had not 
incurred forfeiture of the leases, there 
being no such default as would justify 
the determination of the leases. Inas- 
much as there was no contravention of 
any of the terms of the leases, there 
could be no question of any action being’ 
taken under Section 6. In any case, a 
single default in payment of rent could 
not amount to contravention of the terms 
of the leases; 

(iv) In case it was found that any 
lessee had failed to pay lease-money 
within the prescribed time, it was the 
duty of the Collector to consider the 
question of relieving the lessee of the 
forfeiture on account of non-payment of 
rent on the equitable principles contain- 
ed in Section 114 of the Transfer of Pro- 
perty Act, and to ectually relieve the 
lessees of the forfeiture in the circum- 
stances of these cases; 

(v) The condition for payment of 
rent by the 15th of January in each year 
had been waived by the Collector during 
the long period of the leases, and the 
Collector was now estopped by his con- 
duct from enforcing the said term in the 
lease-deeds which had become a dead 
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letter on account of such waiver. As 
an ancillary ground, it was urged that 
the Collector having accepted the leasa- 


money for the whole of the year 1970, 


after determining the leases in the be- 
ginning of that year, and the Collector 
having further accepted the rent for the 
whole of the year 1971, no action could 
be taken against the petitioners for dis- 
possessing them from the land in ques- 
tion under Section 6 of the Act; 


(vi) It was the Collector of the dis- 
trict alone who could pass orders: under 
Section 6 of the Act. Shri Ram Narain 
singh, Sub-Divisional Officer, Kaithal, 
who passed the impugned crders had, 
therefore, no jurisdiction or authority to 
pass such orders under the Act; 


(vii) In accordance with the princi- 
ples of natural justice. the Collector could 
not act as a judge in his own cause, and 
could not combine in himself the dual 
capacity of a landlord and a judge; 

(viii) On a proper construction of 
Section 6 and Rule 5 of the rules framed 
under the Act, two independent actions 
are provided for in those provisions. viz. 
(a) determination of the lease, and 
(b) taking possession of the lease-hold 
land. Inasmuch as notices served on the 
petitioners as well as the impugned orders 
passed against the petitioners were only 
In respect of and confined to the first 
matter, the petitioners could not possibly 
be dispossessed in pursuance of those 
orders without fresh notices being given 
in respect of the second matter, and 
fresh orders being passed, if necessary 
in respect of that matter; 

(ix) The notices issued to the peti- 
tioners, of which copies have in most cf 
the cases been produced by the respond- 
ents, do not fulfil the requirements of 
eN Ə of the rules framed under the 

Ct, 

(x) Even if the entire action taken 
by the respondents against the petitioners 
is found to be strictly in accordance with 
law, the same is still liable to be struck 
down as the impugned orders have not 
been passed in bona fide exercise of the 
legal powers, but the said action was 
actuated by malice and based on ex- 
traneous reasons; 

(xi) Substantial amounts had been 
deposited by the lessees with the Col- 
lector as earnest-money. So long as the 
amounts of such deposits exceeded the 
maximum claim for arrears of lease- 
money, the lessees could not be said to 
have committed any default; and 

(xii) In cases in which the leases have 
been determined (not for non-payment of 
lease-money) on account of the lessees 
having sown commercial crops instead of 
food or fodder in the land in question 
no order under Section 6 of the Act 
determining the leases could be passed, 
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as violation of the said special condition 
(contained in Section 5 of the Act) re- 
sults only in the special penalty provid- 
ed by Section 8 being imposed, and in 
ease of which the only remedy available 
to the Collector is the special one pro- 
vided by Section 10. 


Se The only additional argument 
advanced in the second group of cases 
was that in the admitted absence of any 
written lease-deed, orders of the Collec- 
tor purporting to cancel “the lease-deed” 
were meaningless and were, therefore, 
unenforceable. Now I will take up all 
the abovementioned points raised in the 
first and the second group of cases one 
by one, 


4. So far as the first point is con- 
cerned. it has already been decided in 
our judgment of date in Letters Patent 
Appeal No. 762 of 1970 (Puni), Ram 
Chand v. The State of Haryana that Sec- 
tion 6 of the Act is ultra vires Art. 13 (2) 
of the Constitution as infringing the 
fundamental right of the petitioners 
guaranteed to them under Art. 14 of the 
Constitution. Following that judgment, I 
will hold that Section 6 is unconstitu- 
tional. and, therefore, the impugned 
orders which purport to have been passed 
by the Collector under that provision, 
are wholly void. non est. and unenforce- 
able. 


5. The arguments of Shri Madan 
Lal Sethi, learned counsel for the peti- 
tioners in Civil Writs 1346, 1347 and 1387 
of 1970, under the second heading, was 
that inasmuch as Section 2 of Punjab 
Act 24 of 1957, did not even purport to 
give retrospective effect to Section 6, no 
action under. that provision could be 
taken in respect of the leases which had 
been granted before 1957. Counsel sub- 
mitted that all the leases in the cases 
before us having been granted before 
the passing of Punjab Act 24 of 1957, 
-whereby Section 6 was introduced into 
the principal Act, the said leases have 
to be governed by the law in force at 
the time of their grant, and no action 
could. therefore, be taken for determin- 
ing those leases under the provision in- 
troduced by the 1957 Amending Act, as 
permitting such a course being adopted, 
would amount to giving retrospective 
effect to Section 6. which was not given 
by the Legislature either. expressly or by 
necessary intendment. Reference was 
made by learned counsel in this connec- 
tion to the well-known principles of in- 
terpretation of statutes wherein it is laid 
down that statutes affecting substantive 
or vested rights are not retrospective un- 
less expressed to be so though statutes 
affecting procedure may properly have 
retrospective effect attributed to them um- 
less that construction be textually inad- 
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missible. Counsel referred in this con- 
nection to the following passage at page 4 
of Mulla’s Transfer of Property Act (fifth 
edition):— 

“The principles affecting the retros- 
pective operation of statutes have been 
stated as follows:— 


1. Legislative enactments have no re- 
trospective effect, unless explicitly stated 
to be so in the enactments themselves. 


« 2. Amending statutes should not be 
construed as having retrospective effect, 
if they affect vested rights. 


3. Statutes which are declaratory or 
explanatory are to be construed as hav- 
ing retrospective effect as they give an 
authoritative explanation of the words, 
phrases or clauses used in a statute, and 
whenever the statute has to be applied 
the explanation also should be applied. 


4. No recital in a declaratory or am- 
ending statute can render void that which 
has been declared by the Courts to have 
been rightly done under the law. 

5. statutes which affect a mere pro- 
cedure are retrospective in their nature.” 

6. Similarly it was submitted that 
Rule 5 was framed under the Act for 
the first time on September 23, 1957, 
and, therefore, no notice under that rule 
could be issued to the petitioners whose 
leases dated back to several years prior 
to the coming into force of the impugned 
provision. Rule 5 states as follows:— 

Lessee to be afforded an opportuni- 

ty before determination of lease.— The 
Collector shall, before making an order 
determining a lease and taking posses- 
sion of the land under Section 6 of the 
Act, afford a reasonable opportunity to 
the lessee to show cause why his lease 
should not be determined and possession 
of land should not be taken.” 
Mr. Sethi invited our attention in con- 
nection with this point to the judgment 
of a Full Bench of the Patna High Court 
in Tika Sao v. Hari Lal, AIR 1940 Pat 
385. In that case it was laid down that 
the general rule is that any new law 
that is made should ordinarily affect 
future transactions, not past ones. On 
that basis it was held that unless there 
be something in the language. context or 
object of an Act showing a contrary in- 
tention, the duty and practice of Courts 
of justice is to presume that the Legis- 
lature enacts prospectively and not re- 
trospectively. In Venugopala Reddiar v. 
Krishnaswami Reddiar, AIR 1943 FC 24, 
it was held that a right to continue a 
duly instituted suit is in the nature of 
a vested right and it cannot be taken 
away except by a clear indication of in- 
tention to that effect. 

Two questions call for determination 
in order to dispose of these arguments 
advanced by the counsel for the peti- 
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tioners. Firstly, it has to be determined 
whether the right to be proceeded against 
in an ordinary civil or revenue Court and 


not to be dealt with under the special 
provision of Section 6 is a vested right or 
a mere procedural right. I am inclined 
to think that the procedure and the 
form by which a lease is liable to be 
determined according to different laws 
eannot be treated as a vested right, but 
a mere procedural right. The second leg 
of the argument in this behalf relates to 
the provisions of Section 6 being merely 
prospective or by necessary intendment 
retrospective. The history of the relevant 
legislation has been given by me in detail 
in the course of my judgment in L. P. A. 
No. 762 of 1970 (Punj). According to the 
official statement of the objects and rea- 
sons for introducing the new Section 6 
into the Act the intention was to provide 
for a summary remedy to the Collector 
to determine leases granted under Sec- 
tion 5. Prior to that it had been held 
by a Division Bench of this Court in Ladli 
Pershad Jaiswal v. The Collector, Karnal, 
1956-58 Pun LR 548, that the Collector 
could only proceed under the ordinary 
law in a competent civil or revenue 
Court. The historical background, there- 
fore, shows that Section 6 was made ap- 
plicable to existing leases. Moreover, no 
retrospective effect can, in my opinion, 
be said to have been given to Section 6 
in the present cases. The section was 
invoked and action taken thereunder 
when it was admittedly in force. There 
is nothing in the impugned provision or 
in any other part of the Act to show that 
leases already granted before the coming 
into force of Section 6 were exempt from 
the operation of that provision. The exist- 
ence of authority of the Collector to 
proceed under the impugned provision has 
to be judged as on the date on which the 
Collector purported to proceed under that 
section. It is also significant that Cl, 15 
in all the lease deeds shown to us pro- 
vides that the lease shall be subject to 
all the provisions of the Act as amended 
from time to time. The covenants for 
determining leases on account of con- 
travention of any of its terms admittedly 
existed in Cl. 11 of the respective lease- 
deeds. The Division Bench had held, and 
it is conceded by the petitioners that it 
was held correctly, that the Collector 
could proceed to a Civil or revenue Court 
for claiming ejectment under clause 11 
of the relevant Jease-deeds. Section 6 
merely conferred on the Collector the 
authority to have the lease determined 
and to obtain possession of the lease-hold 
land in a more summary and drastic 
manner. I am, therefore, unable to hold 
that merely because Section 6 was en- 
acted in 1957, the leases of the petitioners 
could not be terminated under that provi- 
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sion before the expiry of the period of| 
twenty years. 


7. Nor am I able to agree with 
the third argument advanced on behalf 
of the petitioners. Clause 11 in the lease- 
deeds authorises the Collector to deter- 
mine the lease and to take possession cf 
the land in case of any breach of any 
of the conditions of the lease by the 
lessee, Condition No. 2 requires the last 
two years’ rent to be paid by the lessee 
in advance. Condition No. 3 enjoins on 
the lessee the duty to deposit the rent 
on or before the due date with the Col- 
lector. What is due date is stated in 
condition No. 1. It is provided there 
that the rent for the first year has to be 
paid on the 25th of January, and there- 
after it is payable on the 15th of Janu- 
ary each year. It cannot, therefore, be 
successfully argued that if the condition 
for payment of rent of the succeeding 
years (after the first year) on or before 
the 15th of January is not fulfilled, still 
there is no contravention of any of the 
terms of the leases. The distinction be- 
tween the payment of lease-money being 
consideration for the lease and not a con- 
dition of the lease, is indeed subtle but 
not sound. 

The argument advanced in those 
cases in which there was default in pay- 
ment of only one year’s rent, about non- 
payment of one year’s lease-money not 
amounting to default in payment of rent 
is misconceived. Reliance was placed by 
Mr. Bhagat Singh Chawla, learned coun- 
sel for some of the petitioners, in support 
of that proposition on the judgment of 
Shamsher Bahadur, J. in Pera Ram v. The 
Financial Commr., 1966 Cur LJ 344 (Punj) 
and on the subsequent judgment of a 
Division Bench (Mehar Singh, C. J. and 
myself) in Mrs. Raj Kanta v. The Finan- 
cial Commr.. Punjab, 1970 Pun LJ 219. 
Those cases were concerned with the in- 
terpretation and scope of the words 
“failure to pay rent regularly” occurring. 
in Section 9 (1) (ii) of the Punjab Secu- 
rity of Land Tenures Act. No such 
words occur in the leases with which we 
are concerned. The fact that the failure 
to pay rent regularly was construed in’ 
the abovementioned cases as involving 
some element of contumacy, is wholly 
irrelevant to the conditions of the leases 
in the instant cases to which reference 
has already been made. I have, there- 
fore, no hesitation in repelling all the as- 
pects of the third contention advanced on 
behalf of the petitioners. 


8. Lengthy arguments were ad- 
dressed by both sides on the fourth point, 
relating to the alleged duty of the Col- 
lector to relieve the defaulting lessees of 
the forfeiture incurred by them for non- 
payment of rent on the due date. Sec- 
tion 114 of the Transfer of Property Act, 
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of which the equitable principles were 
invoked by the petitioners, states as 
follows:— 


“Relief against forfeiture for non- 
payment of rent.— Where a lease of im~ 
moveable property has determined by 
forfeiture for non-payment of rent, and 
the lessor sues to eject the lessee, if, at 
the hearing of the suit, the lessee pays 
or tenders to the lessor the rent in 
arrear, together with interest thereon 


and his full costs of the suit, or gives. 


such security as the Court thinks suffi- 
cient for making such payment within 
fifteen days, the Court may, in lieu of 
making a decree for ejectment, pass an 
order relieving the lessee against the for~ 
feiture. and thereupon the lessee shall 
hold the property leased as if the for- 
feiture had not occurred.” 


It was submitted that the abovequot- 
ed statutory provision not having been 
enforced and made applicable to agricul- 
tural land in Punjab and Haryana, its 
rigour and technicalities did not apply to 
the present cases, but only its equitable 
principles were binding on the Collector. 
It was. therefore, said that if the lessee 
paid or tendered to the Collector the rent 
in arrears, the Collector was bound to 
consider in each case whether or not he 
would pass an order relieving the lessee 
against the forfeiture instead of passing 
an order determining the lease so that 
in case relief against forfeiture was 
granted, the lessee could hold the leased 
property as if the forfeiture had not oc- 
curred. It was argued that in order to 
invoke the equitable principles of Sec- 
tion 114. the lessee was bound to tender 
only the rent in arrears and not any in- 
terest due thereon, or any amount of 
costs. The provision for paying or ten- 
dering interest and costs is only the 
technical and rigorous part of the section, 
whereas the authority to relieve against 
forfeiture was referred to by counsel as 
the equitable part of the legal provision. 
The first matter to be considered in res- 
pect of this contention is the effect of 
Section 114 of the Transfer of Property 
Act not being applicable to the area with 
which we are concerned. 


It is by now so well settled that the 
equitable principles contained in the 
Various provisions of the Transfer of 
Property Act are applicable to the State 
of Punjab (including the area which has 
now become the State of Haryana), but 
the technical rules contained therein 
would not apply to such areas where the 
Transfer of Property Act does not in 
terms apply. It is unnecessary to 
deal with the large number of autho- 
rities on that point to which coun- 
sel referred. The latest authority on 
that point is contained in the Full 


AS 
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Bench judgment of this Court in 
Bhaiya Ram v. Mahavir Parshad, 70 Pun 
LR 1011 = (AIR 1969 Punj 110) (FB). 
That case related to the invoking of the 
provisions of Section 106 of the Transfer 
of Property Act in Punjab where the 
statutory provision had no application. 
It was held that the equitable principles 
of that section have to be invoked under 
Section 6 of the Punjab Laws Act. and 
are accordingly deemed to be require- 
ments of law in the absence of any statu- 
tory provision to the contrary. At the 
Same time it was held that the technical 
rule contained in Section 106 about the 
necessity of the notice of termination of 
tenancy coinciding with the end of the 
month is not applicable in Punjab. The 
other two cases cited by counsel on this 
point are Mst. Bhagwan Devi v. Mst. 
Bunyadi Khanum, 85 Pun Re 1902 and 
Krishna Shetti v. Gilbert Pinto, AIR 1919 
Mad 12. It is, therefore, clear that the 
equitable principles contained in S. 114 
of the Transfer of Property Act are ap- 
plicable to Punjab and Haryana also. 


9. On behalf of the respondents 
it was contended that even if the above- 
mentioned conclusion is correct, the prin- 
ciples of Section 114 could not be in- 
voked by the petitioners in these cases 
as all the leases in question were for 
agricultural purposes. Section 117 of the 
Transfer of Property Act states as 
follows:— 

“Exemption of leases for agricultural 
purposes.— 

None of the provisions of this Chap- 
ter (and Section 114 is in the same Chap- 
ter) apply to leases for agricultural pur- 
poses, except in so far as the State Gov- 
ernment may, by notification published 
in the Official Gazette. declare all or any 
of such provisions to be so applicable in 
the case of all or ‘any of such leases. to- 
gether with, or subject to, those of the 
Pa law, if any, for the time being in 
orce. 


Such notification shall not take effact 
until the expiry of six months from the 
date of its publication.” 

Admittedly no notification under S. 117 
of the Act had either been or could have 
been issued by the State of Haryana in 
respect of agricultural leases. It was not 
because in fact it had not been published. 
It could not be because Section 117. and 
for the matter of that Section 114. has 
in terms no application to the area cover- 
ed by that State. On behalf of the peti- 
tioners it was emphasised that the statu- 
tory provision contained in Section 114 
not being applicable, the statutory res- 
triction contained in Section 117, to which 
Section 114 is subject, cannot be invoked 
by the respondents, and it is only the 
equitable principles of Section 114 which 
are binding on the Collector, and not the 
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rigidity and technicality mentioned in 
Section 117. Large number of cases were 
cited in support of the proposition that 
Section 117 does not bar relief being 
granted on the principles contained in 
Section 114. even in places where the 
statutory provisions contained in the 
Transfer of Property Act are not applic- 
able. In Aziz-ul-Din v, Guru Bhagwan 
Das, 6 Pun Re 1912. it was held that the 
relief allowable under Section 114 of the 
Transfer of Property Act may be 
granted to a lessee, whose lease has been 
determined by forfeiture for non-pay- 
ment of rent, as the provisions contained 
in Section 114 are in consonance with 
the principles of jusiice, equity and good 
conscience. It was further held that the 
order of a Collector. who fails to con- 
sider this point. was open to revision by 
Financial Commissioner, inasmuch as by 
non-consideration of this aspect of the 
matter. the Collector is deemed to have 
failed to exercise a jurisdiction vested in 
him by law. 


In Janab Vellathi v. Smt. K. 
Kadervel Thayammal, AIR 1958 Mad 232, 
it was held that relief against forfeiture 
is granted in Madras on considerations 
of justice, equity and good conscience, 
and that the High Court is not precluded 
from. granting relief against forfeiture in 
a second appeal merely because the ten- 
ant did not make an application for it in 
the Court below, and had not paid arrears 
at a stage prior to the decree of the trial 
Court. P. V. Rajamannar, C. J. and 
Panchapakesa Ayyar, J.. who constituted 
the Division Bench of the Madras High 
Court. held that the Court has power 
to give relief against forfeiture independ- 
ently of the provisions of Section 114, 
if justice, equity and good conscience re- 
quire it. It was significantly pointed out 
that though an agricultural lease does 
not come within the purview of S. 114, a 
Court, exercising the powers for deter- 
mining a lease, will relieve against for- 
feiture for non-payment of rent on such 
conditions as may appear equitable on 
the facts of each particular case. It is 
also important to notice that the Divi- 
sion Bench went further to hold that in 
granting relief on the equitable princi- 
ples contained in Section 114, the Court 
is not bound by the conditions laid down 
in that section. It was also held that 
the principle that relief against forfei- 
ture should not be granted to a tenant 
who had set up a false claim of having 
paid the arrears cannot be accepted as 
universally applicable. and it all depends 
on the circumstances of each case. In 
Palaniswamy Gurukkal v. Kandappa 
Goundar, AIR 1968 Mad 96. a Division 
Bench of the Madras High Court while 
dealing with the jurisdiction of the special 
authority under the Madras Cultivating 
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Tenants’ Protection Act (25 of 1955) held 
that the principles underlying Sec, 114 
of the Transfer of Property Act can be 
invoked even in respect of agricultural 
holdings to which the Act itself does not 
apply for want of a notification under 
Section 117. A Division Bench of the 
Lahore High Court held in Kallan’ v. 
Jowahar Singh, AIR 1924 Lah 49, that it 
was against equity and good conscience 
to allow the landlord to cancel the lease 
simply on account of a few days’ delay 
in the payment of rent in a case where 
the lessee had not yet even succeeded in 
getting possession of the property which 
he had taken on lease, and the landlord 
had accepted some nazarana. In that 
connection it was held that wherever a 
penalty is inserted merely to secure the 
performance or enjoyment of a colla- 
teral object, the latter is considered as 
the principal intent of the instrument, 
and the penalty is deemed only as neces- 
sary, and, therefore, as intended only to 
secure the due performance thereof. 
Relief against forfeiture otherwise ad- 
mittedly incurred for non-payment of 
rent was granted by the Court in that 
case. 


In S. K. Shaw and Brothers v, Brij 
Raj Krishna, AIR 1949 Pat 474. it was 
observed by a Division Bench of the 
Patna Eigh Court that relief against far- 
feiture is based upon the principle that 
as a right of re-entry was intended mere- 
ly as a security for rent, the lessor by 
the lessee’s bringing the rent into Court, 
recovered full compensation and was put 
in the same situation as if rent had been 
paid to him when it was originally due. 
It was further held that this relief. grant- 
ed on the principles of Section 114 of the 
Transfer of Property Act, has. of course, 
been made discretionary with the Court 
hearing the suit for ejectment of the 
tenant. It was emphasised that the pro- 
per rule, however, as established by judi- 
cial decisions, seems to be that if at the 
time the relief is asked for the position 
has been altered so that the relief can- 
not be given without causing injury to 
third parties, relief will be refused. but 
if the position is not altered so that no 
injustice will be done, there is no real 
discretion and the Court should make the 
order relieving the tenant against for- 
feiture. Shah, C. J. and Chhatpar. J. held 
in Mangalsinhji Shivsinhji v. Vela Jetha, 
AIR 1956 Sau 44, that no doubz Sec. 114 
does not apply to agricultural leases. but 
there are decisions in which it has been 
held that where a lease does not come 
within the purview of the Transfer of 
Property Act, Court exercising the power 
which it possessed even previous to thst 
Act. will relieve against forfeiture in- 
curred for non-payment of rent on such 
conditions as may appear to be equitable 
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on the facts of each particular case. 
Similarly a Division Bench of the Nagpur 
High Court held in Shrikishanlal v. Ram- 
nath Jankiprasad Ahir, AIR 1944 Nag 229, 
that the fact that the incidents of tenancy 
are governed by contract does not pre- 
vent a Court of justice from applying 
equitable principles in regard to its en- 
forcement. Referring specially to the pro- 
visions contained in Section 114 of the 
Transfer of Property Act it was held that 
though that provision does not apply in 
terms to agricultural leases, the Court 
has power to relieve against forfeiture 
even in those cases. It was further held 
that when Section 114 does not apply in 
its terms to the case, an appellate Court 
is not precluded from _ granting relief 
against forfeiture for non-payment of rent 
if on a consideration of all the facts it 
considers it to be equitable. 


10. Reference was lastly made to 
the authoritative pronouncement of the 
Supreme Court in R. S., Lala Praduman 
Kumar v. Virendra Goyal, AIR 1969 SC 
1349, wherein it was held that the coven- 
ant of forfeiture of tenancy for non-pay- 
ment of rent is regarded by the Courts 
as merely a clause for securing payment 
of rent, and unless the tenant has by his 
conduct disentitled himself to equitable 
relief, the Courts do grant relief against 
forfeiture cof tenancy on the tenant pay- 
ing the rent due, interest thereon and 
costs of the suit. It was further held 
that in appropriate cases it is open 
even to an appellate Court at the 
hearing of the appeal to relieve the 
tenant in default against forfeiture, 
and that the passing of a decree 
for ejectment against a tenant by the 
Court of first instance does not take away 
the jurisdiction of the appellate Court 
to grant equitable relief. It was observ- 
ed that failure of the tenants to avail 
themselves of the opportunity does not 
operate as a bar to the jurisdiction of the 
appellate Court to grant relief against 
forfeiture, and that the appellate Court 
may, having regard to the conduct of 
the tenant decline to exercise its discre- 
tion to grant him such relief. 


11. The following propositions of 
law emerge from a careful study of all 
the above quoted decisions:— 

(i) The principle of equity, justice 
and good conscience relating to grant-of 
relief against forfeiture of a tenancy on 
account of simple non-payment of rent 
has assumed the status of a statutory 
provision in Punjab and Haryana though 
Section 114 of the Transfer of Property 
Act does not in terms apply to those 
areas; 

(ii) While applying the equitable 
principles of Section 114 to the areas in 
question, though it is not necessary to 
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insist on the compliance with the techni- 
cal requirements of the section relating 
to payment of costs and interest as a con- 
dition precedent to the exercise of juris- 
diction in that respect still the Court may 
impose conditions to that effect, or other 
suitable conditions for relieving a tenant 
against forfeiture of his tenancy in suit- 
able cases; 

(iii) Want of a notification under 
Section 117 of the Transfer of Property 
Act would not bar the grant of relief 
against forfeiture on the equitable prin- 
ciples of Section 114 where the Transfer 
of Property Act is not applicable; 

(iv) Relief against forfeiture of ten- 
ancy for non-payment of rent may be 
granted by a Court even if no application 
or specifice prayer for that purpose is 
made by the tenant; 

(v) Relief against forfeiture of ten- 
ancy for non-payment of rent may be 
granted even by an appellate or revi- 
sional Court after taking into considera- 
tion the conduct of the tenant even 
though the tenant may not have made an 
application for being relieved against for- 
feiture in the trial Court; and 

(vi) Where relief against forfeiture is 
claimed by a tenant either expressly or 
by implication before a Court of the first 
instance or before a special tribunal, and 
the Court or the tribunal does not at all 
deal with the matter and neither states 
that it has no jurisdiction to grant such 
relief nor grants the relief, such Court 
or tribunal must be held to have failed 
: exercise jurisdiction vested in it by 
aw. 


12. The admitted facts of all the 
cases in which leases have been terminat- 






Collector forthwith. 
the Collector was, in 


petitioners who have been found to have 
merely defaulted in the payment of ren 
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by the 15th of January, are liable to be 
struck down on that additional ground. 


13. This takes me to the question 
of alleged waiver of the condition for 
payment of rent by the 15th of January 
by the Collector. It was not disputed be- 
fore us that during the first 15 to 18 years 
of the leases, no one had ever bothered 
about payment being made by the 15th 
of January, and it was only in 1970 that 
it was for the first time insisted upon 
in the history of the leases in question 
that payment should be made by the 
specified date. It is also significant in 
some cases that action for non-payment 
of rent by the 15th of January was initi- 
ated just a few days after that date 
though in other cases it was after a few 
weeks. It was argued that in such a 
situation it should be held that the Col- 
lector had waived condition No. 1 of the 
leases insofar as that condition related 
to incurring forfeiture of the leases on 
account of non-payment of rent by the 
15th of January. I must take notice of 
one fact in connection with contention 
No. (v) with which I am dealing at the 
moment, on which there was no dispute 
between the parties. It was admitted that 
in almost all the cases where leases have 
been determined for non-payment of rent, 
the entire arrears of rent were not only 
offered by the tenants but were actually 
paid out either on the same day, or with- 
in a week or at best within a few weeks 
after the date of hearing. It was also 
admitted that rent for the whole of the 
year 1970 was accepted by the Collector 
after passing the impugned orders. In 
some of the cases we were shown receipts 
for rent even for the subsequent year of 
1971 having been paid by the tenants 
without any objection having been raised 
by the Collector. On the side of the 
State it was submitted that rent could 
not be refused when the lessees continu- 
ed in possession, and that though the 
Collector did not say so at the time of 
accepting the rent, we should hold that 
it was accepted as compensation for use 
and occupation, 


Counsel for the petitioners referred 
to the Division Bench judgment of the 
Mysore High Court in Rahmath Unnissa 
Begum v. Shimoga Co-op. Bank, Ltd. 
AIR 1951 Mys 59, wherein it was held 
that by accepting irregular instalments 
the defendant had waived his right to 
insist upon regular payments and the 
plaintiff was lulled into the belief that 
regularity in payment of'instalments was 
not necessary. The judgment of Grover, 
J. (now adorning the Bench of the 
Supreme Court) in Civil Writ No. 371 of 
-1962 (SC); Jaswant Singh v. The Estate 
Officer, Capital Project, Chandigarh, D/- 


3-12-1963, was then cited by counsel, By © 


the order impugned in that case, the Col~ 
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lector and the Estate Officer. Chandigarh, 
had directed the writ petitioner under 
Section 5 (1) of the Punjab Public Pre- 
mises and Land (Eviction and Rent Re- 
covery) Act, 1959, to vacate the premises 
in dispute within thirty days of the date 
of publication of the order. In appeal 
against that order, it was argued before 
the Commissioner that the petitioner had 
been paying rent regularly far the site 
in dispute, and also complying with other 
conditions of the lease. It was, however, 
held that the petitioner had no right to 
remain in occupation of the premises any 
more, as the term of his lease had expired 
and notice had been given to him. It 
was admitted that rent for the period 
subsequent to the expiry of the lease by 
efflux of time had been regularly ac- 
cepted by the Collector. It was claimed 
that by virtue of the principles embodied 
in Section 116 of the Transfer of Pro. 
perty Act, the lease was deemed to have 
been renewed as the lessor had accepted 
rent from the lessee. On behalf of the 
State it was contended that the possession 
of the writ-petitioner after the efflux of 
time of the original lease had become 
unauthorised despite acceptance of rent 
for the subsequent period by the Collec- 
tor. The learned Judge observed:— 

“In the present case if rent had nof 
been accepted after the determination of 
the lease, then there could be no doubt 
that the petitioner would have been in 
unauthorised occupation of the premises 
in question but as rent was accepted, by 
virtue of the principle embodied in Sec- 
tion 116 of the Transfer of Property Act, 
the lease got renewed, with the result 
that it could not be said that his occupa- 
tion was unauthorised any longer.” 


The argument of the counsel for the 
State to the effect that the language of 


‘Section 3 (b) of the said Act was such 


that as soon*as the lease was determined 
by efflux of time, the petitioner became 
unauthorised occupant for the purposes 
of that Act was repelled by the learned 
Judge in the following language:— 

“I regret I cannot accede to that 
contention because if under the law of 
the land the petitioner did not cease to 
be the lessee or in other words if the 
lease was renewed by virtue of the prin- 
ciple of the provisions contained in Sec- 
tion 116 of the Transfer of Property Act, 
he. could not possibly be regarded to be 
in unauthorised occupation of the public 
premises. Once the lease got renewed, 
it meant that he continued to be the 
lessee throughout. For these reasons the 
orders which were made under the Act 
were undoubtedly illegal and must be 
quashed and are hereby quashed.” 

14, We are in full agreement with 
the law laid down by Grover, J. in Jas- 
want Singh’s case, C. W. No. 371 of 1962, 
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D/- 3-12-1963 (SC) (supra), Following the 
same, we would hold that the forfeiture, 
if any. which was incurred by the peti- 
tioners on account of non-payment of 
rent or on account of the passing of the 
impugned orders against them by the 
Collector under Section 6 stood automa- 
tically vacated, and the leases stood re- 
newed on the principles of Section 116 
of the Transfer of Property Act by sub- 
sequent acceptance of rent for the whole 
of 1970. and for 1971, by the Collector. 
On that additional ground the order deter- 
mining the leases in such cases cannot 
be enforced and the petitioners cannot be 
dispossessed from the lands in question 
till the end of 1971. or till the end of 
their original leases whichever period ex- 
pires later. 


15. The sixth contention which 
was advanced only by Mr. Bhagat Singh. 
Chawla, Advocate for some of the peti- 
tioners, is, however, without any sub- 
stance. After referring to the definition 
of “Collector” contained in Section 2 (b) 
of the Act, it was argued that Shri Ram 
Narain Singh, Sub-Divisional Officer, 
Kaithal, not being the Collector of the 
district of Karnal, in which district the 
land was situate, had no jurisdiction to 
pass orders under Section 6 of the Act 
which could be passed only by a person 
who fell within the definition of ‘‘Collec- 
tor” as contained in the abovementioned 
provision. In making this submission, the 
petitioners appear to lose sight of Sec- 
tion 12 of the Act which authorises the 
Collector to delegate all or any of his 
powers and functions under the Act to 
any officer of the Revenue or Rehabilita- 
tion Department in his district either by 
name or by designation. Respondents 
have placed on the records of the cases 


in which this point has been taken up,. 


a copy of the order of Shri R. C. Kapila, 
Collector Karnal, passed in September, 
1965 (when Punjab was still united), 
which reads as follows:— 


“In exercise of the powers conferred 
upon me under Section 12 of the East 
Punjab Utilization of Lands Act, 1949 
(as amended by Punjab Government Noti- 
fication No. 50-Leg./5, dated 25-11-1956 
and No. 32-Leg/57, dated 29-7-1957, I 
hereby delegate all the powers of Col- 
lector vested in me under the said Act 
to all the Sub-Divisional Officer (Civil) 
in the Karnal district to function as such 
in their respective Sub-Divisions.” 


No invalidity has been pointed out 
by any of the learned counsel in the ab- 
ovequoted order passed under Section 12 
of the Act. Inasmuch as Shri Ram 
Narain Singh was admittedly a Sub-Divi- 
sional Officer (Civil) posted in the district 
of Karnal, he was duly authorised to ex- 
ercise the functions of the Collector under 
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Section 6 of the Act, This contention 
advanced on behalf of the petitioners 
must, therefore, fail. 


16. Nor am I able to accept the 
seventh argument on which great em- 
phasis was laid by almost all the coun 
sel appearing for the petitioners. It was 
argued that the Collector could not com-~ 
bine in himself the capacity of a land- 
lord and a Judge for acting under Sec- 
tion 6 of the Act. Firstly. it was the 
Collector of the district as defined in 
Section 2 (b) of the Act who was the 
landlord. Shri Ram Narain Singh was 
not the landlord, but only a Judge ex- 
ercising functions under Section 6 by 
virtue of the delegation of the authority 
under the Act to him. Secondly, there 
is a distinction between the cases in 
which a statutory authority exercises 
quasi-judicial functions vested in him by 
law though such an authority is itself 
a party to the proceedings in another 
capacity on the one hand, and cases in 
which otherwise than in exercise of 
statutory powers someone wants to decide 
a case in which he has personal interest 
on. the other. 


The observations of the Division 
Bench of this Court in Ladli Pershad 
Jaiswal’s case, 1956-58 Pun LR 548. to 
the effect that the Collector under the 
original Section 6 of the Act could not 
be a Judge in his own cause and could 
not direct that the petitioner should be 
thrown out of the land by use of force 
were peculiar to the facts and circum- 
stances of that case. Emphasis in that 
judgment was on the question of jurisdic- 
tion of the Collector to pass an order of 
ejectment against a lessee. The observa- 
tions about the Collector being not able 
to pass such an order as Judge in. his 
own cause were in my opinion made 
merely by way of embellishment. The 
only other case to which reference was 
made in support of this proposition by 
counsel for the petitioners was the judg- 
ment of a Full Bench of the Allahabad 
High Court in Ram Gopal Gupta v, As- 
sistant Housing Commr.. AIR 1969 AlI 
278, to which detailed reference has been 
made by me.in the course of my judg- 
ment in L., P. A. No. 762 of 1970 (Punj) 
I am unable to spell out from any- 
thing contained in that judgment any 
universal proposition of law supporting 
the petitioners in this respect. I, there- 
fore, find no force in the seventh pro- 
position of law canvassed before us on 
behalf of the petitioners. 


17. This takes me to another im- 
portant matter covered by the eighth con- 
tention. Section 6 confers on the Col- 
lector two distinct powers against a 
lessee who is found to be guilty-of hay- 
ing committed breach of any of the terms 
and conditions of lease. If the lessee 
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commits breach of any of the terms and 
conditions of the lease, the Collector is 
entitled to exercise (i) the power to deter- 
mine the lease, and (ii) the power to take 
possession of the land. Though the Col- 
lector cannot take possession of the land 
without determining the lease, the re- 
verse of it is not correct. If the Collec- 
tor so chooses, he may determine the 
lease and still not take possession of 
the land, and allow ithe possession to re- 
main with the lessee on special terms and 
conditions. The notices which were issued 
to the lessees were in the following 


terms:— 
“In the above noted case land mea- 
SUTINO eite cser vers was leased to you for 


a period of twenty years under the Utili- 
zation Act, 1949. You were required to 
deposit its rent by the 15th January 
every year, but you have violated condi- 
tion No. 1 of the lease-deed by not de- 
positing the rent for one year amounting 
to Rs, ———————. Hence you should 
appear in this Court ............... and show 
as to why your lease may not be can- 
celled.” 

The heading of the case above the 
body of the notice is in the following 
janguage:— 

“Case regarding cancellation of lease 
regarding land situated at 
tahsil Kaithal.” 

These notices were issued under Rule 5 
of the Punjab Utilization of Lands Rules, 
1950, as amended in 1957. Rule 5 enjoins 
on the Collector a duty to afford a rea- 
sonable opportunity to a lessee to show 
cause why (i) his lease should not be 
determined; and {ii) possession of land 
should not be taken from him making 
either an order determining a lease or 
an order for taking possession of the 
land under Section 6 of the Act. None 
of the notices served on the lessees re- 
ferred’ to the exercise of power to take 
possession of the land. Each of the 
notices afforded opportunity to the lessees 
to show cause why their leases should 
not be cancelled (determined). In this 
view of the matter, I find great force in 
the submission of the learned counsel for 
the petitioners that even if. all the pro- 
ceedings and the impugned orders could 
be held to be valid, and legal, the result 
of those proceedings and orders would 
only be that the leases of the individual 
petitioners stood determined. From mere 
determination of lease an order for taking 
possession of the land cannot be inferred. 
Sub-section (2) of S. 6 merely states that 
where a lease has been determined by 
the Collector, the lessee shall not be en- 
titled to any compensation. It does not 
say that where the lease has been deter- 
mined, the Collector shall automatically 
have the power to take possession of the 
land from the lessee immediately. Sec- 
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tion 11 authorises the Collector to take 
or cause to be taken such steps and use 
or cause to be used such force as may 
in his opinion be reasonably necessary 
for securing compliance with “any order 
made by him” under the Act. The order 
determining the lease is not executable. 
The only order under which a lessee can 
be dispossessed is an order for taking 
possession of the land from him. The 
passing of such an. order is expressly en- 
visaged by Section 6. For the foregoing 
reasons I would hold that the petitioners 
are not liable to be dispossessed of the 
lands which had been leased to them 
merely on account of their leases having 
been determined under Section 6 without 
any order having been passed against 
them under that provision for taking 
possession of the lands from them. Sub- 
ject to the findings recorded on the other 
points raised before us, if and when the 
Collector wants to take possession of the 
leased land from the respective lessees 
before the expiry of the period of the 
leases, he- shall have to give sufficient 
notice under Rule 5 and pass appropriate 
orders under Section 6 after affording the 
lessees adequate opportunity to show cause 
against the proposed order to take pos- 
Session of the land from them. 


18. I am unable to find any force 
in the ninth submission made by the 
counsel. Even if the notices issued to the 
lessees are not very happily and clearly 
worded, they appear to me to substantial- - 
ly comply with the requirements of R. 5 
insofar as the only action threatened to 
be taken in pursuance of the notices is 
to determine the leases. 


19. The eleventh contention (the 
tenth relating to mala fide will be dealt 
with at the end) cannot be raised in writ 
for the first time. The 
lessees should have raised this point be- 
fore the Collector. If they had told the 
Collector that amounts more than those | 
demanded from them were already in 
deposit with the Collector, it would have 
been for the Collector to decide whether 
in fact it was so or not. and in case it 
was so whether in terms of the leases it 
was permissible for the Collector to ad- 
just the amount of the security towards 
the overdue rent or not. So far as this 
argument is concerned, I am unable to 
permit it to be raised without any such 
specific plea having been taken before 
the Collector. 

20 So far as the cancellation of 
leases on the ground of growing commer- 
cial crops instead of showing food or 
fodder in the land in question is concern- 
ed, it is no doubt correct that no lease 
could be granted under Section 5 of the 
Act for any purpose other than the pur- 
pose of growing food and fodder crops. 
This is provided in Section 5 itself. Sec- 
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tion 8 specifically states that where the 
tenant fails to grow food or fodder crops 
on the land leased to him, he shall be 
required to pay penalty not exceeding 
twice the amount of rent fixed under Sec- 
tion 5 besides the fixed rent. Section 10 
authorises the Collector to recover all 
amounts from a tenant as arrears of land 
revenue. The argument of the learned 
counsel for the petitioners was that the 
various provisions referred to above con- 
stitute a complete code for the matter of 
enforcement of the condition of growing 
only food or fodder crops in the leased 
land. Action under Section 6 is autho- 
rised for breach of any of the terms and 
conditions of the lease. If the condition 
of growing only food and fodder crops 
was given only in the Act and not in 
the leases. no action under Section 6 
could be taken in the case of breach of 
that term. I, however, find that Cl. 7 of 
the lease-deed states as follows:— 


"The lessee shall use the land only 
for the purpose of sowing food and 
fodder crops and for no other purpose.” 
Inasmuch as Cl. 11 of the lease-deed and 
Section 6 of the Act authorise the Col- 
lector to determine the lease, and to take 
possession of the land in case of breach 
by the lessee of any of the conditions to 
be performed by him, and there is a 
specific condition mentioned in Cl. 7 of 
the lease-deed,. I am unable to agree with 
the petitioners that attion under Sec- 
tion 6 cannot be taken by the Collector 
for violation of the stipulation in ques- 
tion. 

21. The additional argument (the 
thirteenth submission) is confined to cases 
in which there is no written lease-deed. 
It was not disputed before us that a lease 
under Section 5 of the Act need not be 
in writing. Section 107 of the Transfer 
of Property Act was not in force in Pun- 
jab when these leases were granted. It 
came into force in Punjab only from 
April 1. 1955. Still it would not apply 
to agricultural leases without a notifica- 
tion under Section 117 being issued. No 
such notification was admittedly issued 
in the erstwhile pre-reorganised State of 
Punjab or in the State of Haryana. It 
was, therefore, not necessary for the Col- 
lector to execute written instruments of 
leases at the time the leases in question 
were granted. Section 13 of the Act 
states that notwithstanding anything con- 
tained in any law for the time being in 
force, no instrument in writing to give 
effect to a lease by the Collector under 
the Act shall require stamp. attestation 
or registration. On the basis of this pro- 
vision it was argued by the Advocate- 
General that no written instrument is 
necessary. I am unable to agree with this 
submission. Section 13 merely states that 
if there is a written instrument, it need 
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not be stamped, attested or registered. 
The only difference that can arise in the 
ease of a written lease-deed on the one 
hand, and an oral lease on the other re- 
lates to the manner of proving terms and 
conditions of the lease. In the cases 
before us where written lease-deeds were 
not executed, it was admitted by the 
lessees in their statements before the 
Collector that rent was payable by the 
15th of January, but had not been so 
paid. Once this condition was admitted, 
the cases in which no lease-deeds had 
been executed did not differ in any mate- 
rial particular from the cases in which 
there were written lease-deeds so far as 
the matters in issue before us are con- 
cerned, 


226 It was then contended that 
the Collector does not appear to have 
been even aware of the fact that there 
were no written leases in the second 
group of cases as he did not pass an order 
for determining the leases, but directed 
cancellation of the lease-deeds. This 
argument, though a little attractive at 
the first sight, appears to me to be 
hypertechnical. Cancellation of lease- 
deed means, in my opinion, nothing dif- 
ferent from determining the lease. In 
cases where there were no lease-deeds, 
the order passed by the Collector am- 
ounted to his determining the oral lease. 
This argument of the petitioners, there- 
fore, fails. 


23. In all the four groups of 
cases, the only common argument left 
to be dealt with is the tenth contention, 
relating to the alleged mala fides on the 
part of the State and the Collector. It 
was vehemently argued by almost all the 
counsel appearing for the petitioners that 
the impugned proceedings which were 
taken in hundreds of cases between 
December, 1969, and February. 1970. were 
the outcome of “an acute political dis- 
pute” which had arisen “between the 
State of Punjab and the newly carved 
State of Haryana regarding the demarca- 
tion of their inter-State boundaries, and 
consequently the highest functionaries of 
the State of Haryana have now embarked 
upon a mass campaign of ousting all 
Punjabis from the area which adjoins the 
State of Punjab.” It was submitted that 
as soon as the policy decision of the Cen- 
tral Government for appointing a Boun- 
dary Commission relating to adjustment 
of claims of Punjab and Haryana regard- 
ing small bits of each other’s territory 
on linguistic basis was announced at the 
time of awarding Chandigarh to Punjab 
and Fazilka area to Haryana, the Haryana 
State authorities made every possible 
effort to turn out the Punjabi-speakins 
people from Kaithal tahsil where they 
were otherwise in majority. by cancelling 
their leases and demolishing their houses. 
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It was pointed out that most of the peti- 
tioners were cultivating land in Guhla 
tahsil which adjoined Punjab boundary, 
and which is being claimed by the State 
of Punjab on linguistic basis. We were 
also asked to take notice of the fact that 
whereas delay of many months in pay- 
ment of rent was condoned in the past, 
a few days’ delay or delay for a few 
weeks was taken serious notice of at the 
fag-end of the leases when only a few 
years life of the leases was left in most 
of the cases. Importance was sought to 
be attached to the further fact that the 
amounts of arrears of rent were almost 
insignificant, and even those small 
amounts had now been paid out by the 
lessees almost immediately. 

It was then urged that recovery of 
the small amounts could be effected under 
Section 10 of the Act even if any lessee 
was found to be recalcitrant and no case 
was made out for resorting to the ex- 
treme penalty of determining the leases. 
Emphasis was also laid on the fact that 
action had been taken in most of the 
cases suo motu by the Collector, and not 
at the instance of the original land- 
owners. An additional argument was 
built on the policy of the Government to 
show maximum consideration to the 
tillers of the land and to ensure security 
of tenure to them, and the impugned ac- 
tions being in direct contravention of 
such a policy, counsel submitted that in- 
stead of being obliged to the Punjabi 
cultivators who had brought uncultiv- 
able banjar land under the plough and 
reclaimed it by strenuous labour with 
their blood and sweat after incurring 
huge expenditure, the Haryana Govern- 
ment had suddenly decided upon termi- 
nating their leases and throwing them 
out. This could not, submitted counsel, 
be due to mere technical violation of a 
condition of the leases. Our attention 
was also invited to the judgment of Fin- 
ancial Commissioner B. S. Grewal in 
Wadhawa Singh v. The State of Haryana, 
1970 Pun LJ 572, wherein the learned 
Financial Commissioner stated that as 
some of the allegations made before him 
by the lessees seemed to be extraordinary 
and were vehemently pressed, he thought 
it proper to examine the Naib Tahsildar, 
Agrarian, to ascertain the back-ground 
of those cases and that the Naib Tahsil- 
dar deposed before the Financial Com- 
missioner that those cases had been start- 
ed suo motu “on the oral instructions of 
Shri Ram Narain Singh, Sub-Divisional 
Officer (Civil), Kaithal.” a 


Pointed attention of the Court was 
drawn to the fact that separate orders 
were not written in the large number of 
cases decided within a few days, but 
mere blanks were filled in the routine 
typed orders prepared in advance for the 
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purpose. It was also argued that unless 
pre-planned arrangement on a largescale 
for passing such orders for eviction had 
been made, it would have been impossible 
for the Sub-Divisional Officer (Civil) to 
get the statement of such a larze number 
of lessees recorded on the same day, 
peruse the same, hear the parties and 
to pass orders therein. From all the 
abovementioned facts it is sought to be 
inferred that the impugned orders were 
not passed in bona fide exercise of the 
legal power vested in the Collector. but 
for extraneous reasons and, therefore, the 
orders were passed in an absolute abuse 
of the said power. All the counsel sub- 
mitted that even if a right thing is done 
by the right procedure. it is still Hable 
to be quashed in Certiorari proceedings 
if it is done either on wrong grounds or 
In an unreasonable manner. Reference 
was made to certain passages in Adminis- 
trative Law by H. W. R. Wade. wherein 
it is stated that even the widest powers 
of the executive authorities can be sub- 
ject to a measure of judicial control 
(page 57 of the 1961 edition). It must, 
however, be remembered that in the same 
treatise the author has struck a note of 
warning against the Court usurping the 
discretion given to some other authority. 
if the Statute states that a certain autho- 
rity will decide something, it is not for 
the Court to impose its own idea of what 
ought to have been decided as the statute 
intended the power of decision to lie not 
in the Court, but elsewhere. 


In the cases before us the allegations 
of mala fides have been denied by the 
respondents. Howsoever much suspicion 
may be aroused by the circumstances 
in which the impugned action has 
been taken, and the manner in which 
and the mass scale on which the 
cases were decided, and the force 
and speed with which the orders 
were sought to be enforced, it is still not 
possible for me to definitely spell out 
mala fides on the part of the Haryana 
State authorities in taking the impugned 
action. Indeed the Government might 
have adopted a policy to enforce the con- 
ditions of the leases, the breach of which 
was not being taken serious notice of pre- 
viously. All the same, there is not enough 
material before us on the basis of which 
we may be able to label the policy deci- 
sion as the outcome of mala fides. The 
charge of mala fides is, herefore, held to 
be not proved. This disposes of the first 
two groups of cases. Each of the peti- 
tions falling in these groups is entitled 
to succeed for the reasons which have 
already been recorded. 


24, In the cases 
third group, no specific 
granted under Article 
Constitution as the 


falling in the 
relief can be 
226 of the 
petitioners have 
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failed to establish that they have any 
subsisting interest in any lease. They are 
admittedly not lessees of the land. They 
have not shown to the Court what right 
they have in the land in dispute, In 
most of those cases, it was stated that 
orders under Section 6 had been passed 
of which copies would be filed later. No 
such copies were. subsequently filed. We 
cannot possibly quash an order which 
has not even been shown to us. The 
reply of the State in all these cases is 
that either the petitioners were inducted 
on the lands as sub-tenants of the original 
lessees. or they otherwise took unauthoris- 
ed possession of the lands. It was stated 
that they have no right to set the machi- 
nery of this Court under Art. 226 into 
motion as they are not authorised oc- 
cupants of the lands. This aspect of the 
case was again pressed before us by the 
learned Advocate-General. The view 
that an unauthorised occupant of land 
has no locus standi to move this Court 
under Art, 226 of the Constitution against 
being dispossessed in an unauthorised 
manner can no longer be upheld in view 
of the authoritative pronouncement of 
their Lordships of the Supreme Court in 
Mohan Lal v. The State of Punjab, Civil 
Appeal No. 1024 of 1967, D/- 25-11-1969 
(SC). It was observed by Hegde, J. (who 
prepared the judgment of the Court) as 
follows:— 

“Mr. Keswani, learned counsel for 
fhe Gram Panchayat contended that as 
the High Court has come to the conclu- 
sion that the appellants are in unautho- 
rised occupation of the suit properties, 
they are not entitled to invoke the juris- 
’ diction of the High Court under Arti- 
cles 226 and 227 of the Constitution. This 
contention has no merit. Under our 
furisprudence even an unauthorised oc- 
cupant can be evicted only in the manner 
authorised by law. This is the essence 
of the rule of law.” 


Even if, therefore. the petitioners in 
the third group of cases are found to be 
fn unauthorised occupation of the land 
with them, they cannot be thrown out 
fust by police force. A competent autho- 
rity will have to go into the matter, hear 
them, record a finding about their being 
in unauthorised occupation and then evict 
them in the manner authorised by law 
if it is found that they are liable to evic- 
tion. Except for bringing this legal posi- 
tion to the notice of the authorities con- 
cerned. we are unable to grant relief to 
the petitioners in this group of cases as 
they have not placed any material before 
us entitling them to seek the interference 
of the Court. No order directing their 
eviction having admittedly been passed, 
and no such order having been shown 
to us. we are unable to grant any relief 
to them. All the petitions falling in the 
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third group are, therefore liable to be 
dismissed subject to the observations made 


above. 

25. Now I take up the individual 
cases falling in the fourth group. The 
first case in which an additional argu- 
ment was advanced is of Helwa Ex- 
Servicemen Society v. The State of 
Haryana, Civil Writ 1394 of 1970. Ac- 
cording to the State’s return. the first 
petitioner-Society is a duly registered 
one under the Punjab Co-operative Socie- 
ties Act, but the land under the posses- 
sion of the Society has been separately 
under the occupation of its individual 
members who have been paying their 
lease-money separately. The land in 
question was allotted to the petitioner- 
Society in 1952-1953, and according to 
the admission made in paragraph 4 of 
the State’s return, the Society has been 
in its possession since then. It has, how- 
ever, been repeated by the respondents 
that the individual members of the Socie- 
ty are cultivating the land separately and 
rent is also being charged separately. The 
total amount for which the Society was 
in default for the previous year is stated 
to be Rs. 465. The respondents have 
filed as Annexure R/2 to their return a 
copy of the notice issued to Bachan Singh 
asking him to show cause why lease of 
ten acres of land given to him should 
not be cancelled for non-payment of 
Rs. 60/- on account of two years’ lease- 
money. Though the notice was sent to 
Bachan Singh alone, the impugned order 
(Annexure ‘A’ to the writ petition) men- 
tions that the Collector heard all the 14 
petitioners including Bachan Singh. The 
learned counsel for the petitioner stated 
that on service of notice to show cause 
against cancellation of lease of ten acres, 
the Collector had no jurisdiction to cancel 
the lease for 1100 Kanals and 19 Marlas 
as has been done by order Annexure ‘A’. 
This point was not, however. specifically 
taken up in the petition. and. therefore. 
the respondents having had no oppor- 
tunity to meet the same, it does not ap- 
pear to be fair to the respondents to 
base the decision of the case on this con- 
tention. 


26. In Civil Writ 1643 of 1970— 
The Karnal Nilibar Co-operative Farming 
Society Ltd.. Pharal v. Haryana State, 
Mr. Kuldip Singh, the learned counsel 
for the petitioner, submitted that a total 
area of 755 acres having been leased out 
to the petitioner, the lease of 64 acres 
out of it was cancelled by the Collector, 
Kaithal, on December 4 1969. that the 
appeal of the lessee against that order 
of cancellation had been allowed and the 
case was remanded for fresh decision by 
the Financial Commissioner, that the 
petitioner had made an application to the 
Commissioner for transfer of the case 


98 P & H. [Prs. 26-28] Guru Nanak Society v. State (R. S. Narula J.) 


to some other Collector, and having failed 
there, went up further to the Financial 
Commissioner for the same relief. In 
paragraph 7 of the application to the 
Financial Commissioner the petitioner 
stated as below:— 


“That when the order of the learned 
Commissioner, Ambala Division. staying 
the proceedings and summoning the re- 
cord, was put before Shri Chaudhry Ram 
Narain, the Presiding Officer, he was in- 
furiated and remarked in the Court ‘do 
whatever you can, what to talk of 80 
acres, I am going to cancel the lease of 
the entire land. leased out to the Society. 
All the -societies of the Punjabis are. to 
be cancelled. They have looted for suf- 
cient time.. I am Jat and Haryanvi’.” 


The Financial Commissioner admitted 
the application for transfer and stayed 
further proceedings before the Collector, 
Kaithal. Though the stay order had been 
conveyed to the Collector, Kaithal. he is 
alleged to have procured an application 
from one Saudagar Singh who was one 
of the original land-owners, and on that 
application summoned the petitioner so- 
ciety for May 18, 1970. On that day, 
without assigning any reason, the Sub- 
Divisional Officer, acting as Collector, 
cancelled the whole of the lease of the 
petitioner including the area of 64 acres 
in respect of which his earlier order 
had been set aside and further proceed- 
ings by him had been stayed on the 
transfer application. In the State’s re- 
turn, the facts relating to the cancella- 
tion of lease of 64 acres on December 4, 
1969. and the order of remand passed by 
the Financial Commissioner as well as 
the grant of petitioner’s application for 
transfer by the Financial Commissioner, 
have been admitted. It is, however, 
stated (in paragraph 5 of the return) that 
the case relating to 64 acres having been 
transferred to the Court of the Collector, 
Karnal. is still pending there. The im- 
pugned order of cancellation has not been 
filed by either of the parties. Without 
seeing that order. we are unable to find 
out whether the subsequent cancellation 
related to all the 755 acres or only to 
the remaining area after excluding from 
consideration the 64 acres in respect of 
which the case is still stated to be pend- 
ing at the post-remand stage. Whatever 
may be the facts in this respect, it is 
clear that the Collector, Kaithal. against 
whom serious personal allegaticns had 
been made as a result of which the ear- 
lier case had been transferred from him, 
should not have dealt with even the sub- 
sequent case. To that extent the conduct 
of the Collector, Kaithal, is certainly not 
reasonable. In fact it was unbecoming 
a judicial or quasi-judicial authority to 
deal with the case of this petitioner after 
the petitioner had got its earlier case re- 
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lating to a part of the land transferred 
from that Collector’s Court on the allega- 
tion that the Collector had been infuriat- 
ed against this Society. But in the view 
we have taken of the main points common 
to other cases, it does not appear to us 
to be necessary to strike down the im- 
pugned order on this additional ground, 
more so when the order itself has not 
been shown to us. The learned Advocate- 
General for the State of Haryana under- 
took to make a copy of the order avail-~ 
able to us immediately after the hearing. 
But the State has not done the needful. 
This does indicate that possibly the peti- 
tioner is correct in its contention in res- 
pect of the scope of the order. but as 
already stated, it is unnecessary to pro- 
mounce on the same. 


27. In Civil Writ 2245 of 1970, 
there are five petitioners, viz. (i) Puran, 
(ii) Tulsi Ram, (iii) Topa Ram. (iv) Munshi 
Ram and (v) Sardara. In their joint 
petition, they have impugned the ex parte 
order of the Collector, dated March, 2, 
1970, cancelling their leases on the usual 
grounds. No copy of any order has been 
filed with the petition. In the State’s re- 
turn, dated October 14, 1970. it has been 
stated inter alia that each of the peti- 
tioners held a separate lease, that the 
order cancelling the leases of Puran and 
Sardara Petitioners Nos. (i) and (v) res- 
pectively have been set aside in revision 
by the Financial Commissioner, that the 
lease of Tulsi Ram Petitioner No. (ii) has 
not been cancelled at all, but the leases 
of petitioners (ili) and (iv) have. however, 
been cancelled. An objection tc the main- 
tainability of a joint petition by the five 
petitioners has been taken. No such 
objection was, however, pressed by the 
respondents at the hearing of the peti- 
tion. The petition of Tulsi Ram Peti- 
tioner No. Gi) is infructuous. His lease 
will not, however, be liable to cancella- 
tion under Section 6 of the Act as that 
provision has been held to be invalid. 
The petition of Puran and Sardara has 
also become infructuous as the Financial 
Commissioner has granted them the relief 
claimed by them. No fresh order shall, 
however, be passed by the respondents 
under Section 6. Petitioners (iii) and (iv) 
are entitled to full relief like all the peti- 
tioners of groups 1 and 2. 


28. In Chandi Ram v The State 
of Haryana, Civil Writ 1883 of 1970. addi- 
tional grounds were raised by Mr. R, S. 
Mital, Advocate for the land-owners, 
who are respondents 4 to 6 in the peti- 
tion. Learned counsel submitted that no 
relief should be granted to the petitioner 
as he had merely challenged the order 
of the Collector, and not the subsequent 
order of the Commissioner in which the 
Collector’s decision had merged. It was 
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then contended that a revision petition 
filed by the petitioner was pending be- 
fore the Financial Commissioner, and in 
that view of the matter, the writ peti- 
tion is premature. Objection was also 
taken about the land-owners not having 
been impleaded by the petitioner himself 
in the first instance though the impugned 
order had been passed at their instance. 
None of these points makes any differ- 
ence to the merits of the controversy. 
Section 6 of the Act having been held by 
us to be unconstitutional, the entire pro- 
ceedings culminating with the impugned 
order purported to have been passed 
under that provision, are wholly without 
qurisdiction and non est. 


29. For the foregoing reasons, we 
allow all the writ petitions of groups 1, 
2 and 4, with costs, but dismiss the writ 
petitions of group 3 with costs. 

H. R SODHI, J.: 30. I agree. 


Order accordingly. 
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Letters Patent Appeal No. 132 of 


1971, D/- 15-7-1971 from judgment of 
F S. Tewatia, J reported in 1971 Pun 
J 213. 


Panjab Pre-emption Act (1 of 1913), 
S. 21-A (as introduced by the amending 
Act 1 of 1944) — “Improvement” — A 
vendee, who has joined with him a stran- 
ger in purchasing agricultural land or 
immovable property, cannot, by acquiring 
the interest of the stranger co-vendee by 
gift or sale, successfully resist a suit for 
pre-emption. 1966-68 Pun LR 45, Over- 
ruled; AIR 1953 Punj 128 & S. A. No. 382 
of 1948, D/- 29-6-1949 (Punj) & L. P. A. 
No. 76 of 1949, D/- 16-4-1951 (Punj), Ap- 
proved. Case ‘law discussed. 
(Paras 23, 24, 33, 34, 35 and 41) 


Such acquisition amounts to ‘impro- 
yement’ within Section 21-A. By as- 
sociating a stranger with him in the joint 
sale, vendee not merely sinks to the level 
of the stranger but forfeits his right to 
resist the plaintiffs claim and the same 
cannot be revived by repurchasing the 
stranger-co-vendee’s interest in the sale. 


(Para 35) 
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S. P. Goyal with S K. Aggarwal, for 
Appellant: A, N, Mittal with S. M. Ashri, 
for Respondents 

GURDEV . SINGH, J.: The question 
for the consideration of this Full Bench 
may be stated thus:— 

“Whether a vendee who has joined 
with him a stranger in purchasing agri- 
cultural land or immovable property can 
by acquiring the interest of the stranger 
co-vendee by gift or sale successfully 
resist a suit for pre-emption in view of 
the provisions of Section 21-A of the 
Punjab Pre-emption Act, 19132” 

2: It has arisen in the following 
manner: 


Gharib Singh, Harnam Singh, Partap 
Singh and Kartar Singh, four sons of 
Kishna, jointly held 225 Kanals 9 Marlas 
of agricultural land situate in village 
Kiampur. Kartar Singh having died, his 
son Harchand Singh sold his Hh share 
to his uncle Gharib Singh and his wife 
Shrimati Gurnam Kaur by a registered 
sale deed, dated 15th March, 1966 (Ex- 
hibit D. A.) for Rs, 4000/-. On 15th 
March, 1967, Harnam Singh, a brother of 
Gharib Singh vendee, brought suit for 
pre-emption on the plea that he was a 
eosharer and also a near collateral of 
the vendor Harchand Singh. During the 
pendency of the suit. on 10th June, 1968, 
Shrimati Gurnam Kaur made a sift of 
her share of the land which she had 
jointly purchased with her husband to 
her co-vendee Gharib Singh. Taking ad- 
vantage of this gift in his favour Gharib 
Singh resisted the suit for pre-emption 
inter alia on the plea that as a result of 
the gift in his favour, his wife Shrimati 
Gurnam Kaur (who was a stranger) had 
ceased to have any interest in the pro- 
perty and his own right being equal to 
that of the pre-emptor, the suit must fail- 
This contention prevailed with the learn- 

ed trial Judge, and after dealing with 
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other issues arising in the case, he dis« 
missed the suit, leaving the parties to 
bear their own costs. In appeal, the 
learned Additional District Judge, how- 
ever, took a different view about the 
effect of the acquisition of his wife’s in» 
terest by Gharib Singh and holding that 
this did not operate to restore him to his 
original position, he decreed the plain- 
tiff’s claim. 


3. In the second appeal preferred 
by Gharib Singh, the only point debated 
before a learned Single Judge of this 
Court related to the effect of this giff 
made in favour of Gharib Singh by his 
wife, The learned Single Judge relying 
on an unreported decision of S. R. Das, 
C. J, in S. A. No. 382 of 1948, D/~ 29- 6-49 
(Punj.), which was confirmed ïn Letters 
Patent Appeal No. 76 of 1949, Tej Ram 
v. Puran, decided on 16-4-1951 (Puni), 
held that acquisition by Gharib Singh of 
the share of his wife under the giff 
amounted to improvement of his status 
and in view of the provisions of Seca 
tion 21-A of the Punjab Pre-emption Act 
1913, Garib Singh could not benefit by 
the same. It is this judgment of the 
learned Single Judge that has given rise 
to this Letters Patent Appeal. 


4. In Hayat Bakhsh v. Mansabdar 
Khan, AIR 1935 Lah 529, a Division 
Bench (Addison and Din Mohammad, JJ.) 
after reiterating the long established rule 
that if a vendee having an equal right 
of pre-emption associates with himself 
in a joint purchase a stranger, or a pere 
son having no right to first refusal under 
the Act, he loses his right of resistance 
and cannot be allowed to retain even 
his own share of the purchase, however, 
held that he would be entitled to resist 
successfully the pre-emptor’s suit if he 
removed the defect and clothed himself 
with right equal to that of the pre- 
emptor. In this connection, Din Mohame 
mae. J. speaking for the Court observed 
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“We are in full accord with . this 
view and hold therefore in respectful dis- 
agreement with AIR 1933 Lah 117 as 
‚well as 91 Pun Re 1909 (FB that the 
principle laid down in AIR 1933 Lah 481 
represents correct view of the law on 
the point. It would look anomalous if a 
pre-emptor is permitted to divest a vendee 
of the property that he has legally ac- 
quired on the ground of a preferential 
right although at the time when the 
vendee is being so deprived the pre- 
emptor does not possess any such pres 
ference.” 


5. Again fhe same learned Judges 
ruled in Jas Raj Juniwal v, Gokal Chand 
Jaini, ATR 1935 Lah 808, that the vendee 
can defeat a pre-emptor by parting with 
the property in favour of a superior pres 
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emptor even during the pendency of the 
pre-emption suit, but in order to avoid 
the applicability of the doctrine of lis 
pendens, such transfer must take place 
within the period of limitation, otherwise 
the transfer will be bad in law and not 
sufficient to defeat the claim of the pre- 
emptor. 

6. Earlier In Bhagwana v. Shadi, 
AIR 1934 Lah 878, it was held by another 
Division Bench (Addison and Beckett, 
JJ.) that if a purchaser having an equal 
right of pre-emption associates with him- 
self in the purchase a person with right 


inferior to that of the pre-emptor, he is. 


not entitled to resist the claim of such 
pre-emptor to enforce his rights even as 
to his share of the purchase. Reliance 
in this connection was placed on Achhru 
v. Labhu, 48 Punj Re 1907 and Tota Ram 
v, Kundan, AIR 1928 Lah 784 which 
are based on the earlier Division Bench 
fudgment in Kesar Singh v. Punjab Singh 
66 Pun Re 1896, with the following ob- 
servations:—~ 

“It was held that in the case of a 
sale to various persons, the contract of 
sale as regards the vendor was one and 
indivisible, the specification of the shares 


in the sale-deed being merely an ar" 


rangement among the purchasers inter se, 
which did not affect the vendor, who had 
contracted to take the purchase money 
for the whole land and could not have 
been compelled to sell to one or other 
of the vendors his specified share on pay- 
ment of a proportionate share of the pur- 
chase money. With great respect this 
seems to be the correct view. There is 
only one sale transaction which is indi-~ 
visible and the plaintiffs are therefore en- 
titled to pre-empt.” 


7. The matter again came up for 
consideration in two separate cases which 
were decided by a Full Bench constituted 
-by Tek Chand, Din Mohammad and 
Beckett, JJ. In Madho Singh v. James 
R. R. Skinner, AIR 1941 Lah 433 (FB), 
it was held that a resale by the vendee 
in favour of a person possessing equal 
rights with the pre-emptor, leading to 
the dismissal of the pre-emptor’s suit is 
valid. In this connection, it was observ- 
ed that a vendee can defeat the right of 
the pre-emptor by improving his status 
at! any time before the passing of the 
decree in the pre-emption suit by the 
trial Court as the rights of parties are 
adjudicated upon by the trial Court alone 
and the function of the Court of appeal 
is only to see what was the decree which 
the Court of first instance should have 
passed. It was further ruled in that case 
that improvement by the vendee in his 
status can be effected even after the 
expiry of one year from the date of the 
original transaction of sale right up to 
the adjudication of the suit, 
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8. In the other case reported as Ali 
Mohammad v. Mohammad Din, AIR 1941 
Lah 444 (FB) decided on the same day, 
it was held that where a vendee having 
an equal right of pre-emption associates 
with himself in a joint purchase a stran- 
ger, he loses his right of pre-emption and 
cannot be allowed to retain even his own 
share of the purchase, but if the vendee 
during the pendency of the suit removes 
the defect by purchasing the stranger’s 
share at any stage before the final adjudi- 
cation of the case, the pre-emptor cannot 
succeed irrespéctive of the fact that the 
subsequent acquisition takes place after 
the limitation had expired. 


9. This is a case that îs directly 
in point. Though Beckett, J. agreed with 
the other two learned Judges in dismis- 
sing the suit, he however. recorded the 
following note:— 


“As regards the question whether a 
stranger can acquire a right of pre- 
emption after the date of sale I have eX- 
pressed my doubts in my judgment as a 
member of the Full Bench in First Ap- 
peal No. 430 of 1938 (Madho Singh v, 
James R, R. Skinner, AIR 1941 Lah 433 
(FB) but the question here is not exactly 
the same. The vendee is not here acquir- 
ing any right of pre-emption to be match- 
ed against the right of the pre-emptor. 
He possesses the right in the first inst- 
ance, and once the strangers are remov-~ 
ed, the basis of the right of pre-emption 
disappears. This is in accordance with 
the reasons given by the Mahomedan 
aa for deciding points of similar 


10. The effect of transfer by a 
vendee of the property sought to be pre- 
empted to a person having superior right 
of pre-emption during the pendency of 
the suit for pre-emption and the applica- 
bility of doctrine of lis pendens then came 
up for consideration before a Full Bench 
of the Lahore High Court in Mst. Sant 
Kaur v. Teja Singh, AIR 1946 Lah 142 
(FB). Din Mohammad, J.. in his order 
of reference to the Full Bench. observed 
as follows:— : 


“The questions involved in both these 
are identical, viz., (1) Whether a sale by 
a vendee in favour of a superior pre~ 
emptor during the pendency of a suit for 
pre-emption but after the expiry of the 
period of limitation entitles the sub- 
sequenent transferee to be impleaded as 
a parity to the suit so as to be able to 
defeat the right of pre-emption claimed 
by the plaintiff? (2) Whether the fact 
that the subsequent transferee has. as 3 
result of the sale in his favour, obtained 
possession of the property in suit is. in 
any way,.material to the consideration of 
this matter? In AIR 1935 Lah 808, as 
a member of a Bench of this Court. J 
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was responsible for making certain ob- 
servations directly touching the principal 
point at issue, but in a later case, report- 
ed as ILR (1942) Lah 190 = (AIR 1941 
Lah 444), which came before a Full 
Bench, it was argued that those observa- 
tions required further consideration. The 
Full Bench, however, refrained from ex- 
Pressing any opinion thereon as it was 
thought that the question did not directly 
arise in the case and that any remarks 
made by the Bench would be mere obiter 
dicta The questions are imporzant and 
generally arise in pre-emption suits. I 
accordingly forward these cases to the 
Honourable the Chief Justice with a re- 
commendation that the two questions set 
forth above may be decided by a Full 
Bench.” 


11. -On a review of the various 
authorities. the Full Bench (Din Moham- 
mad, Teja Singh and Achhru Ram, JJ.) 
answering the questions formulated above 
by the referring Judge in these words:— 

“Where the subsequent vendee has still 
the means of coercing. by means of legal 
action, the original vendee into surrender- 
ing the bargain in his favour. a surrender 
as a result of a private treaty. and out 
of Court. in recognition of the right to 
compel such surrender by means of a 
suit cannot properly be regarded as a 
voluntary transfer so as to attract the 
application of the rule of lis pendens. 
The correct way to look at the matter, 
in a case of this kind. is to regard the 
subsequent transferee as having simply 
been substituted for the vendee in the 
original bargain of sale. He can defend 
the suit on all the pleas which he could 
have taken had the sale been initially in 
his own favour 


However, where the subsequent 
transferee has lost the means of making 
use of the coercive machinery of the law 
to compel the vendse to surrender the 
original bargain to him, a re-transfer of 
the property in the former’s favcur can- 
not be looked upon as anything more than 
a voluntary transfer in the former's 
favour of such title as he had himself 
acquired under the original sale. Such 
transfer has not the effect of substituting 
the subsequent transferee in place of the 
vendee in the original bargain. Such a 
transferee takes the property only sub- 
ject to the result ot the suit. Even if 
he is impleaded as a defendant in such 
suit. he cannot be regarded as anything 
other than a representative-in-interest of 
the original vendee, having no right to 
defend the suit except on the pleas that 
were open to such vendee himself. He 
not being entitled to be regarded as a 
party to the original sale, which is being 
pre-émpted, it is not against him but 
against the original vendee through and 
under whom be claims, that the pre- 
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emptor has, in order to succeed, to prove 
a superior pre-emptive right. The com- 
parison, even at the date of the decree, 
has to be between the status of the plain- 
tiff and that of the original vendee and 
not between that of the plaintiff and the 
subsequent transferee. It is thus obvious 
that it can make no real difference to 
the position of such transferee if he is 
impleaded as a party to the pre-emption 
suit pending which the property in suit 
has been transferred to him. Even on 
being so impleaded, he will not have any 
right to defeat the suit by means of his 
own qualifications, which gave him an 
equal or better right of pre-emption qua 
the original sale.” 


12. The concluding portion of 
these observations is important for the 
decision of the controversy that has arisen 
before us. If in accordance with the rule 
laid down by their Lordships of this Full 
Bench the purchaser from the vendee 
during the pendency of the suit is to 
confine his defence only to the pleas open 
to the original vendee, in a case like the 
one with which we are dealing, a vendee 
by purchasing the interest of his co- 
vendee who is a stranger will not be en- 


‘titled to defend the suit on the basis of 


his own qualification. Even if he had a 
right equal or superior to that of the 
plaintiff as an original vendee, he can- 
not get rid of the fact that by associat- 
ing with him a stranger in the sale he 
had sunk to the latter’s level and lost 
that right since it is well settled that if 
a sale is made in favour of more than 
one person then for the purpose of deter- 
mining whether the pre-emptor has a 
right superior to the vendee, it is the 
status of the lowest vendee that has to 
be taken into account. 


13. In 10 PR 1884. tmam-ud-Din 
v. Nur Khan it has been held that in a 
suit for pre-emption, where it appeared 
that one purchaser having a right of pre- 
emption superior to the plaintiffs had 
joined in the purchase with a person who 
had no such right, the said purchaser 
could not be allowed to rely on his own 
right so as to defeat the plaintiff’s claim, 
but being a party to a transaction by 
which the plaintiffs right of pre-emption 
was infringed was entitled to no superior 
position, when that right was asserted. to 
that of the other party who had joined 
with him in the purchase. The follow- 
ing observations made by Barkley, J, 
delivering the judgment of the Division 
Bench are pertinent:— 

“He has joined in the purchase with 
a person who has no right of pre-emption, 
and to allow him to rely on his own 
right to defeat the plaintiff’s claim would 
be to deprive the plaintiffs of their right 
of pre-emption against Haku, the joint 
purchaser. Imam-ud-Din is a party to 
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the transaction by which the plaintiffs’ 
right of pre-emption is infringed, and is 
entitled to no superior position, when 
that right is asserted, to that of Haku, 
who is joined with him in the purchase, 
It is suggested that he might buy out 
Haku. but he has no claim to be allowed 
to do so, and if he did so. this would not 
make him the sole purchaser in regard 
to the sale which has given rise to the 
plaintiffs’ right to purchase. The same 
point has been decided by the High 
‘Court, North Western Provinces, in 
Guneshee Lal v. Zaraut Ali, (1870) 2 
2 NWP HCR 373. and by the Sadr Dewani 
Adalat in Sheodial Ram v. Bhairu Ram, 
SDA Rep NWP for 1860 p, 53, while the 
converse of the present case has been 
decided in (1883) ILR 5 AU 197 on the 
same principle.” 

14. While recording the judgment 
of the Division Bench in Bhawani Prasad 
v. Damru, (1883) ILR 5 Al 197. Mahmood, 
J.. considering the effect of a vendee as- 
sociating with him a stranger, said: 

“The rule of law by which a person, 
entitled to pre-emption. forfeits his right 
is based upon the principles of equitable 
acquiescence which forms one of the most 
important elements of restrictions im- 
posed upon the vindictive or capricious 
exercise of the right of pre-emption. 
Those restrictions appertain to the very 
essence and nature of the right-restric- 
tions which, if ignored, would defeat the 
policy on which the right of pre-emption 
is based. A person who. whilst posses- 
sing the pre-emptive right. takes part in 
transacting the sale to a stranger, or who, 
in purchasing property himself, joins a 
stranger in such purchase, cannot, on the 
one hand, subsequently object to the sale 
which has with his acquiescence violated 
the pre-emptive right; nor. on the other 
hand, can he resist the claim of other pre- 
emptors who, in suing for pre-emption, 
vindicate the policy of the right. The 
rule is, that a person cannot claim a right 
which he has himself violated, nor can 
he be allowed to complain of an injury 
in which he has himself acquiesced.” 


15. A Full Bench of our own 
Court had the occasion to consider the 
effect of transfer by a vendee in favour 
of a person having pre-emptive right 
superior to the plaintiffs’ in Wazir Ali 

an- v Zahir Ahmad Khan. AIR 1949 
EP 193 Following the decision in AIR 
1941 Lah 433 = ILR (1942) Lah 155. the 
learned Judges, (Ram Lal, C. J.. Bhan- 
dari and Achhru Ram, JJ.) held that 
where the transfer takes place before the 
institution of the suit. the transferee can 
resist the suit on the strength of his own 
pre-emptive right regardless altogether of 
the consideration whether the transfer in 
his favour was made in recognition of his 
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superior pre-emptive right, or could 
otherwise be regarded as having been 
made in recognition of such right, and 
in such a case it would be immaterial 
whether the transfer took the form of a 
sale, a gift or an exchange. So long as 
the transferee can be shown to have 
acquired the full title of the vendee under 
the sale sought to be pre-empted, he can 
resist the suit on all pleas which .would 
have been open ‘to him had the sale in 
the first instance been made in his favour 
In the case of re-transfer taking place 
after the institution of the suit. their 
Lordships ruled that the transferee can 
plead his. own equal or superior pre- 
emptive right in bar of the suit only if 
the transfer in his favour can be held 
to have been made in recognition of such 
right. In such a case. the transfer in 
order to clothe the transferee with a right 
to resist the plaintiffs suit on the 
strength of his own qualification must 
have taken the form of sale and must 
have been made at a time when his right 
to enforce his pre-emptive right by 
means of an action was still subsisting, It 
was taken as settled law that unless a 
transfer pendente lite can be held to be 
a transfer in recognition of a subsisting 
pre-emptive right, the rule of lis pendens 
applies, and the transferee takes the pro- 
perty subject to the result of the suit 
during the pendency whereof it took 
place. In that case, reliance was placed 
upon the Full Bench decisions of the 
Lahore High Court in Moolchand. v., 
Ganga Jal, AIR 1930 Lah 356 (FB) and 
AIR 1946 Lah 142 (FB). 


16. The rule of lis pendens as ap- 
plicable to pre-emption suits :in Punjab 
has been dealt with by their Lordships 
of the Supreme Court in Bishan Singh v 
Khazan Singh, AIR 1958 SC 838. The 
nature of the right of pre-emption as set 
out by Mahmood, J. in Gobind Dayal v. 
Inavatuallah, (1885) ILR 7 All 775 at 
p. 809 GB), and the material incidents 
of such right as stated by Plowden, J. in 
Dhani Nath v. Budhu, 136 Pun Re 1894 
at p. 511. were approved by their Lord- 
ships of the Supreme Court, and it was 
recognized that a pre-emptor has two 
rights: (1) inherent or primary right i. e. 
a right to the offer of a thing about to 
be sold, and (2) secondary or remedial 
right to follow the thing sold. With re- 
gard to the latter right. Plowden. J. had 


said:— 


“The secondary right is to follow the 
thing sold, when sold without the proper 
offer to the pre-emptor, and to acquire it, 
if he thinks fit, in spite of the sale made 
in disregard of his preferential right.” 

17. K. Subba Rao, J. (as he then 
was), who delivered the judgment of the 
Supreme Court summed up the legal posi- 
tion in these words — 
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The vendee may defeat the right by 
selling the property to a rival pre-emptor 


with preferential or equal right. To 
summarize: (1) The right of pre-emption 


is not a right to the thing sold but a 
right to the offer of a thing about to be 
sold. This right is called the primary 
or inherent right. (2) The pre-emptor 
has a secondary right or a remedial right 
to follow the thing sold. (3) It is a right 
of substitution but not of re-purchase, 
ie. the pre-emptor takes the entire 
bargain and steps into the shoes of the 
original vendee, (4) It is a right to 
acquire the whole of the property sold 
and not a share of the property sold. 
(5) Preference being the essence of the 
right, the plaintiff must have a superior 
right to that of the vendee or the person 
substituted in his place. (6) The right 
being a very weak right, it can be de- 
feated by all legitimate methods, such 
as the vendee allowing the claimant of 
a superior or equal right being sub- 
stituted in his place.” 

18. After noticing the Full Bench 
fudgments in AIR 1946 Lah 142 (FB) and 
AIR 1949 EP 193 (FB) and the cecision 
‘of the Allahabad High Court in AIR 1927 
All 664. K. Subba Rao. J. proceeded on 
to say:— 

“The settled law in the Punjab may 
be summarized thus: 

The doctrine of lis pendens applies 
only to a transfer pendente lite. but it 
cannot affect a pre-existing right. If 
the sale is a transfer in recognition of 
a pre-existing and subsisting right. it 
would not be affected by the doctrine 
as the said transfer did not create new 
right pendente lite, but if the pre-exist- 
ing right became unenforceable by 
reason of the fact of limitation or other- 
wise, the transfer, though ostensibly 
made in recognition of such a right, in 
fact created only a new right pendente 
lit e. 72 

.19. In none of these decisions 
Section 2)-A of the Punjab Pre-emption 
Act 1913 came up for consideration. This 
section was introduced by the Punjab 
Act 1 of 1944. and it is on its interpreta- 
tion that the fate of the question aris- 
ing for our consideration depends. As 
has been observed earlier. it had been 
ruled by the Lahore High Court in the 
two Full Bench cases, AIR 1941 Lah 433 
(FB) and AIR 1941 Lah 444 (FB). that 
if the vendee during the pendency of 
the suit removes the defect by purchasing 
the stranger’s share at any stage be- 
fore .the final adjudication of the case, 
the pre-emptor cannot succeed irrespec~ 
tive of the fact that the subsequent 
acquisition takes place after the limita- 
tion had expired It was to nullify the 
effect of these two Full Bench decisions 
that the legislature amended the Pun- 
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jab Pre-emption Act, 1913 by introduc- 
ing Section 21-A, which provides: 

“Any improvement, otherwise than 
through inheritance or succession, made 
in the status of a vendee-defendant after 
the institution of a suit for pre-emption 
shall not affect the right of pre-emptor- 
plaintiff in such suit.” 

20. As will be seen from the deci- 
sions referred to above, prior to the in- 
troduction of Section 21-A there was an 
unhealthy race going on on the part of 
vendee to defeat the right of pre-emp- 
tion by making improvement in his posi- 
tion by voluntary and volitional efforts 
upto the date of getting decree. By in- 
troducing this new provision the scope 
of the race to improve his status on the 
part of the vendee was circumscribed 
upto the date of institution of the suit 
and not thereafter except where the 
improvement in the status of the vendee 
is not a result of his effort or volition 
but because of inheritance or succession. 
This section was added to counter-act the 
view taken in ILR (1942) Lah 155 = 
(AIR 1941 Lah 433) (FB) and ILR (1942) 
Lah 190 = (AIR 1941 Lah 444) (FB) and 
ILR (1946) Lah 467, 473 = (AIR 1946 
Lah 142) (FB) that the vendee was en- 
titled to defeat the pre-emptor’s right 
by improving his status at any time up 
to the adjudication of the suit by the 
trial Court. This is quite apparent from 
the statement of objects and reasons of 
the amending Act 1 of 1944, wherein it 
is stated:— 

“Section 21-A is being added to the 
Punjab Pre-emption Act to restore the 
status quo in the case of pre-emption 
suits, wherein the vendee seeks to im- 
prove his position by means of a volun- 
tary acquisition of right of property 
made, after the institution of the suit.” 


21. So far as this Court is con- 
cerned, this provision, Section 21-A of 
the Punjab Pre-emption Act, came up for 
consideration in Tehoo Ram v. Dalip 
Singh, AIR 1953 Punj 128 where Harnam 
Singh, J.. relying upon an earlier deci- 
sion of this Court in Tej Ram v. Puran 
Chand. L. P. A. No. 76 of 1949. D/- 16-4- 
1951 (Puni). ruled that the improvement 
made in the status of some of the vendees 
after the institution of the suit for pre- 
emption cannot affect the right of the 
pre-emptors in that suit.” In that case 
one of the six vendees was a stranger, 
and the question arose whether the other 
vendees who had the right of pre-emp- 
tion equal to that of the pre-emptor 
could be permitted to improve their 
status by the sale made in their favour 
by their co-vendee during the pendency 
of the suit. In recording the above 
opinion, Harnam Singh, J. relied upon 
Section 21-A of the Punjab Pre-emption 
Act. A contrary view has, however, 
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been taken by Harbans Singh J. (my 
Lord the Chief Justice as he then was) 
recently in Hari Singh v. Damodar, 1966- 
68 Pun LR 45, and it was ruled that a 
tenant. who was losing his right of resis- 
tance to a suit for pre-emption as pro- 
vided under Section 17-A of the Punjab 
Security of Land Tenures Act simply 
because of the existence of a stranger, 
can be restored to his right if he gets 
rid of the stranger before the passing 
of a final decree in the pre-emption suit 
instituted against the vendees. The deci- 
sions of the Lahore High Court in AIR 
1941 Lah 444 (FB); AIR 1935 Lah 529; 
AIR 1935 Lah 808 & AIR 1941 Lah 433 
(FB). and the Supreme Court decision in 
AIR 1958 SC 838 were considered, and 
in support of the view taken by his 
Lordship it was said:— 

“The learned counsel for the res- 
pondent then urged that Section 21-A of 
the Punjab Pre-emption Act specifically 
prohibits any improvement of the status 
of the vendee during the pendency of 
the suit. The word ‘status’ may have a 
different meaning in different context, but 
I feel that in the context of this case it 
has the meaning of the ‘position occupied 
by the vendee’. In the present case, it 
must refer to his position as a tenant. 
No improvement has taken place in the 
status of the tenant because he was a 
tenant. to begin with, and he continued 
to be a tenant thereafter. He has only 
been able to remove the impediment in 
his way for claiming the protection given 
to him as such.” 


22. In that case the tenant who 
had originally purchased the property 
alongwith a stranger later, during the 
pendency of the suit, got rid of the 
Stranger by purchasing his interest. Un- 
fortunately, neither the decision of 
Harnam Singh, J. in AIR 1953 Punj 128 
(supra) nor the Division Bench judgment 
in L. P. A. No. 76 of 1949 (Puni). was 
brought to his Lordship’s notice. By the 
latter judgment (Tej Kaur’s case), the 
Letters Patent Bench had affirmed the 
decision of S. R. Das, C. J. in S. A. No. 
382 of 1948, D/- 29-6-1949 (Puni): 


23. {t cannot be disputed that be- 
cause of the amendment of the Punjab 
Pre-emption Act by introduction of Sec- 
tion 21-A, the authorities in which it had 
been ruled that a vendee by voluntary 
acquisition can improve his position even 
after the institution of the suit are no 
longer good law. Section 21-A speci- 
fically prohibits such voluntary improve- 
ments after the suit, and as has been 
noticed earlier, it was enacted to nullify 
the effect of those authorities, This pro- 
position has not been contested before 
us. All that has been urged on behalf 
of the pre-emptor ıs that the case be- 
fore us, does not come within the mis- 
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chief of Section 21-A as by purchasing 
the interests of his wife, who had no 
right to resist the plaintiff's claim and 
was a stranger, Gharib Singh had not in 
any way improved his status. Thus, the 
answer to the question, which we are 
considering, would depend upon the in- 
terpretation of the word “improvement” 
as used in Section 21-A of the Punjab 
Pre-emption Act. The argument, in brief, 
raised on behalf of the pre-emptor is 
that Gharib Singh was a co-sharer at 
the time of the sale and related 
to the vendor being his uncle, and 
though by purchasing the interest of his 
wife in the suit-property he had no 
doubt acquired the right of ownership to 
the entire property. yet he had not in 
any way improved his status either as a 
co-sharer or as a relation of the vendor. 
In such circumstances, it is argued. the 
resale in his favour by his wife has not 
resulted in improvement of his status. 
In considering what is meant by ‘status’ 
my Lord the Chief Justice in Hari 
Singh’s case, 1966-68 Pun LR 45, has ob- 
served that it means the same thing as 
‘position’. It is true that by purchasing; 
his wife’s interest Gharib Singh had in 
no way improved upon his status as a 
ecosharer or as a relation of the vendor, 
but his position vis-a-vis the pre-emptor 
has been materially altered to his ad- 
vantage. In accordance with the prin- 
ciple, which is now well-settled by recent 
decisions and catena of authority, a 
vendee who associates with himself in the 
sale a stranger cannot resist the claim 
for pre-emption on the basis of his own 
qualifications or status. It is settled law 
that where the sale is in favour of seve- 
ral persons, it is the status of the lowest 
of the vendees that has to be taken into 
account in determining whether the pre- 
emptor has a preferential right. Had not 
Gharib Singh obtained the share of his 
wife by gift in his favour. surely hej 
could not have resisted the pre-emptor’s 
claim. Now by purchasing his wife’s 
Share he claims to have got rid of that 
disability and sets up his own status as 
co-sharer and relationship with the 
vendor as defence to defeat the pre 
emptor’s claim. In my opinion. there can 
be no doubt that by getting rid of the 
stranger he has attempted to improve his 
position. 


24. We arrive at the same con- 
clusion if we consider the matter from 
another angle. It is well-settled that 
where a vendee associates a stranger with 
him, he sinks to the level of the stranger. 
In fact, in some cases it has been ruled 
that the result of such association of a 
stranger is that the vendee forfeits or 
loses his own right to resist the suit. As 
by acquiring the stranger’s share Gharib 
Singh claims to have got back the right 
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to resist the plaintiff's suit on the strength 
of his own qualifications, it is obvious 
that his claim is nothing but that he had 
improved his status, 


25. It has been argued on behalf 
of Gharib Singh that it is not an im- 
provement and by acquiring his wife’s 
share he merely got rid of the stranger. 
As a facile metaphor it is urged that 
by associating a stranger in the sale, he 
had put a sinking stone around his neck, 
but on getting rid of the stranger he had 
succeeded in casting off that dead weight 
and had thus come on the surface to 
swim on his own strength. To appreciate 
the contention it kecomes necessary to 
consider what is the effect of a vendee 
joining a stranger in a sale 


26. The exact question that re- 
mains to be answered is whether by 
associating a stranger in the purchase 
Gharib Singh had lost or forfeited his 
right of pre-emption or whether it had 
resulted merely in suspension of his right 
or rendering it dormant only for the time 
that he remained associated with the 
stranger, and as soon as he got rid of 
the stranger, his right to resist revived. 


27. There is no specific provision 
in the Punjab Pre-emption Act that 
lays down the consequence of a vendee, 
having qualifications to resist a suit of 
pre-emption, associating with himself a 
stranger in the sale and it is to the 
various judicial decisions that we must 
turn. This question appears to have 
arisen as far back as the year 1860 before 
the High Court of the North West 
Frontier Provinces in (1870) 2 NWP HCR 
373. and before the Sadar Dewani Adalat 
in SDA Rep NWP for 1860 p. 53. on 
which reliance has been placed in the 
Punjab Chief Court judgment in 10 Pun 
Re 1884 (supra). in support of the dictum 
that a purchaser having a right of pre- 
emption superior to the plaintiff’s cannot 
be allowed to rely on his own right so 
as to defeat the plaintiff's claim, if in the 
sale he has associated a stranger with 
him. 

28. In Fatteh Chand v, Nihal 
Singh, 106 Pun Re 1880, Rattigan, J. 
(Brandreth, J. concurring), held that if a 
pre-emptor suffered another person to 
purchase. and is content to accept a 
derivative title from him with respect 
to a portion only of the premises sold, 
being unwilling to buy the rest, he must 
be held to abide the consequence of losing 
even that portion. if another person, 
having a superior right to that of his 
vendor, claims to assert his right to take 
over the original bargain as a whole; and 
the sub-purchaser is estopped from as- 
serting the right he once waived of 
acquiring the property sold against an- 
other person whose claim to pre-emption, 
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though inferior to his own, is still 
superior to that of the first purchaser. 

29. Again in Rukan Din v. Ilam 
Din, 100 Pun Re 1900, the same learned 
Judge, with whom Harris, J. agreed, 
ruled that a purchaser who joins with 
himself a person who has no right of pre- 
emption, places himself in no better posie 
tion than that held by the stranger. 

30. In Murad v, Mine Khan. 94 
Pun Re 1895, a Division Bench of the 
Punjab Chief Court (Rivaz and Chatterji 
JJ.) held that a sale in which a stranger 
is joined becomes “bad in its entirety” 
against the pre-emptor. Rivaz. J.. who 
delivered the judgment of the Court, ob- 
served as follows:— 

“It seems to us clear on the autho- 
rity of Civil Judgment No. 10, Pun Re 
1884, which has been frequently followed 
in this Court, that plaintiff so far is en- 
titled to succeed, as those vendees who 
have equal rights with plaintiff cannot be 
allowed to rely on their rights to defeat 
his claim, after associating with them- 
selves as joint purchasers persons against 
whom plaintiff has undoubtedly superior 
rights. The plaintiff’s right of pre-emp- 
tion is superior under the Punjab Laws 
Act to that of the vendees collectively, 
as that law recognizes no equal or 
superior right in a pre-emptor joined with 
a stranger on a joint sale. The sale is 
moreover bad in its entirety against 
plaintiff, this not being a case ......... in 
which several parcels have been sold to 
distinct vendees in one deed, the present 
sale being of an undivided share in which 
the only specification is as to the pro- 
portions in which the several vendees 
shall be regarded as joint owners.” 

31, Reference has already been 
made to AIR 1935 Lah 529 wherein rely- 
ing upon AIR 1934 Lah 878, it has been 
held that if a vendee having an equal 
right of pre-emption associates with him- 
self in a joint purchase a stranger or a 
person having no right to the first refusal 
under the Act, he loses his right of resis- 
tance and cannot be allowed to retain 
even his own share of the purchase. 


32. Though in some of the decf- 
sions it has been observed that by joining 
a stranger, a purchaser, who has a right 
to first refusal, sinks to the level of the 
stranger. in most of the judicial deci- 
sions it has been ruled that a person 
having a right to resist a pre-emption 
claim not merely sinks to the level of a 
stranger but forfeits his rights. It would 
suffice in this connection to refer to 
(1883) ILR 5 All 197 and Gupteshwar 
Ram v. Rati Krishna Ram, (1912) ILR 34 
All 542. 

33. The argument that by vetting 
rid of the stranger and acquiring his in- 
terests a vendee regains the freedom to 
resist the plaintiffs claim on his own 
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qualifications and original status proceeds 
on the observations in some of the judg- 
ments that by joining a stranger he sinks 
to the level of the stranger. The consensus 
of judicial opinion, however, is that he 
not merely sinks to the level of the 
stranger for so long as the stranger re- 
mains associated with him in the bargain, 
but he forfeits his right if he purchases 
the property along with the stranger and 
the sale is indivisible. Speaking with 
respect, this seems to be the correct posi- 
tion. The reason is obvious. en a 
person who has right to first refusal does 
not exercise that right to take over the 
entire bargain, but, on the other hand, 
chooses to associate with him a stranger 
or a person who has no right to pre- 
empt the property, he cannot be sub- 
sequently allowed to object to the sale, 
which has with his acquiescence. violat- 
ed the pre-emptive right. 


34. If once a person has waived 
his right to acquire the entire property, 
which is the subject-matter of the sale, 
by joining with him a stranger and he 
thus forfeits his rights, he cannot revive 
that right by subsequentiy changing his 
mind and acquiring the interests of the 
purchaser The following observations of 
Plowden, J., in Nabbi Baksh v. Kaka 
Singh. 42 Pun Re 1878. are pertinent:— 


“When a pre-emptor has once waived 
bis right to accept or insist upon an offer 
of sale. he cannot, in my opinion. after- 
wards come forward and re-assert his 
right against another person who has 
claimed pre-emption in the same sale 
Pelee a ig a cies His right is to have an offer 
made to him arid to have the option cf 
accepting or rejecting that offer within 
a reasonable time. He cannot say. I 
waive my right in favour of a particular 
person, and reserve it as against all 
others. He must make his election, and 
accept or reject the offer absolutely and 
without reservation once for all; and if 
he does not accept the offer, or if, as in 
the present case. he places himself by 
dispensing with an offer or acquiescing in 
a sale, in such a position that he cannot 
enforce his right against -the purchaser 
under the original sale. he cannot assert 
it against one, who. by legal proceedings, 
gets the ultimate benefit of the same sale. 
eues He waives his preferential right and 
acquiesces in a transfer to a stranger, 
thus acting as a traitor to those common 
interests which the right of pre-emption 
is designed to protect; and when a mem- 
ber of the village has been at the trouble 
and expense of preventing the intrusion 
of a stranger, he seeks to deprive him, at 
the foiled intruder’s instigation. of the 
property he has recovered and preserved 
to the community. It is satisfactory to 
find the law does not, as I understand 
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it, sanction or assist an endeavour of this 


35. The answer to the question 
arising for our consideration must be in 
the negative for two reasons:— 


(1) That the acquisition of the in- 
terests of the stranger co-vendee by Garib. 
Singh amounts to an improvement of his 
status; and 


(2) that by associating a stranger 
with him in the joint sale, Garib Singh, 
not merely sank to the level of the! 
stranger but had forfeited his right tol 
resist the plaintiffs claim and the same! 
could not be revived by repurchasing the! 
vendee’s interests in the sale 


36. Despite the great respect in 
which I hold my Lord the Chief Justice, 
I regret my inability to concur in the 
opinion expressed by him in 1966-68 Pun 
LR 45, that by removing the defect in 
his right of resistance which had crept 
in by joining with him a stranger, the 
vendee was restored to his original posi- 
tion with all the corresponding privileges 
and thus he could defeat pre-emptor’s 
claim. This view proceeds on the as- 
sumption that by getting rid of the 
stranger by purchasing his interest, the 
vendee in no way improves his status. 
I have already dealt with this matter. In 
my opinion, when Garib Singh acquired 
the interests of his wife. who was a 
stranger in the sense that she had not 
even semblance of the nyle (sic) to resist 
the pre-emptor’s claim, he attempted to 
improve his position so as to exclude the 
stranger, and such an improvement is 
clearly hit by Section 21-A of the Pre- 
emption Act, being voluntary and not the 
result of succession or inheritance. It 
may be noticed in passing that though 
the decision in Hari Singh’s case was 


` reversed in appeal, (1970-72 Pun LR 371) 


by the Letters Patent Bench, the reversal 
was on a different point, and their Lord- 
ships did not deal with the effect of Sec- 
tion 21-A of the Punjab Pre-emption 
Act. 


37. There are, however. two ear- 
lier decisions of this Court, which are 
directly in point. Reference has already 
been made to one of them, namely, AIR 
1953 Punj 128, wherein Harnam Singh 
J. had held that re-purchase of the in- 
terests of a stranger-vendee constitute: 
an improvement and thus is contrary tc 
Section 21-A and, as such, not permis- 
sible under Section 21-A of the Punjat 
Pre-emption Act. Relying upon the Ful 
Bench decision in Ghulam Qadir v. Ditta 
AIR 1945 Lah 184 (FB), Harnam Singh 
J., further held that it would make nc 
difference if the shares of the variou: 
vendees, if they happen to be more thar 
one, were specified as long as the sale 
was for a consolidated price, 
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38. The other decision is,an un- 
reported judgment in S. A. No. 382 of 
1948, D/- 29-6-1949 (Punj), by S. R. Das, 
C. J. (later of the Supreme Court). This 
is the decision on which the learned 
Single Judge in the case before us has 
placed reliance. The learned Chief Jus- 
tice reiterated the well-settled rule that 
a vendee, who has equal or superior 
right of pre-emption to that of the plain- 
tiff, and joins with him a strangers as 
co-vendee, he loses his right, and held 
that by repurchasing the interest of the 
stranger he cannot defeat the _ pre- 
emptor’s claim in view of the provisions 
of Section 21-A of the Punjab Pre-emp- 
tion Act. In this connection, his Lord- 
ship observed:~- 


“It is abundantly clear on the autho- 
rities that by joining a stranger with 
himself a person with an equal or 
superior right of pre-emption loses his 
right. Therefore, a vendee who has a 
right of pre-emption equal or superior to 
that of the plaintiff and who, if he was 
the only vendee, could have defeated the 
plaintiff, loses that right if he joins with 
him a stranger as co-vendee. In other 
words, a vendee with an equal or 
superior right of pre-emption conjointly 
with a stranger vendee is reduced to 
the status of a stranger, at any rate for 
the purposes of pre-emption. Therefore, 
by buying off the stranger the vendee 
removes the blot or defect which brought 
about his loss of status for the purposes 
of pre-emption and on such removal of 
the blot or defect he is re-instated in his 
former status. Whether one regards the 
association of the vendee with a stranger 
as destroying the vendee’s status for the 
purposes of pre-emption or as only im- 
posing a disqualification or defect on his 
status which continues to subsist in a 
dormant state, the fact remains that as 
long as this association continues the 
vendee has no right of pre-emption which 
can defeat the plaintiff. Likewise whe- 
ther the buying off of the stranger vendee 
be regarded as the acquisition of a fresh 
status by the vendee for the purposes of 
pre-emption or only as the removal of 
a defect which rejuvenates the dormant 
status into an active life for the purposes 
of pre-emption, the fact remains that im- 
mediately after the removal of the stran- 
ger the vendee becomes entitled to claim 
the right of pre-emption. In any case, 
therefore, there is surely an improve- 
ment in the position of the vendee, for 
whereas as long as his association with 
the stranger lasted he had no right of 
pre-emption, he becomes entitled to claim 
the right of pre-emption as soon as his 
association with the stranger is brought 
to an end by his buying up the stranger. 
Whether one regards this change as 
amounting to the acquisition of a fresh 
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right or as reviving a dormant or in- 
choate right, in either case it is an im» 
provement in the status of the vendee 
for the purposes of pre-emption. I do 
not think the expression ‘status’ in Sec- 
tion 21-A has been used in any technical 
sense. In my view the expression has 
been used synonymously with the word 
‘position’. It is this improvement in the 
position of the vendee during the pen- 
dency of the suit which was sanctioned 
by the Full Bench decisions that is sought 
to be prohibited by the section except 
where the improvement is brought about 
by inheritance or succession.” 


39. This decision of the learned 
Chief Justice was affirmed in appeal. The 
Letters Patent Bench (constituted by 
G. D. Khosla and Falshaw, JJ.. both of 
whom later adorned this Court as Chief 
Justices), disposed of the contention that 
the vendee had not improved his status 
by purchasing the interest of the stranger 
co-vendee in these words:— 

“Mr. Tek Chand contended that the 
sale by Banwari Lal in favour of defenda 
ant No. 23 could not be said to improve 
the status of the vendees and he drew 
our attention to some remarks of Beckett, 
J. in AIR 1941 Lah 444 (FB). In thaf 
case the vendees constituted of two pro- 
prietors and three strangers. Din Moham- 
mad and Tek Chand, JJ.. took the view 
that where a vendee having an equal 
right of pre-emption associates with him- 
self in a joint purchase a stranger; he 
loses his right of pre-emption and cannot 
be allowed to retain even his own share 
of the purchase. Beckett. J., took a 


. slightly different view, but it is clear that 


the sale must be considered as a single 
indivisible transaction and where the 
vendees consist of proprietors plus stran- 
gers the entity of the vendees is equi 
valent fo that of a body of strangers, 
That being so, the sale by Banwari Lal 
amounts to an improvement in the status 
of the vendees and such improvement 
cannot defeat the pre-emptor’s right. In 
AIR 1941 Lah 444 (FB), which was decid- 
ed before Section 21-A of the Punjab Pre- 
emption Act was enacted, it was held thaf 
when the strangers sold their shares to 
the other vendees, namely the proprie» 
tors, the pre-emptor’s right could be de- 
feated. I find myself in complete agree+ 
ment with the reasoning of Din Moham-~ 
mad and Tek Chand, JJ.. in that case 
and am of the view that the decision of 
the learned Chief Justice was correct.” - 


40. It is thus apparent that the 
view propounded by the learned Single 
Judge in the case before us has the sup- 
port of the high authority and speaking 
with respect, I have no hesitation in en- 
dorsing the view expressed by S. R. Das, 
C. J.. and the Judges of the Letters 
Patent Bench in Tej Ram’s case, L, P, A. 
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No. 76 of 1949, D/- 16-4-1951 (Puni) In 
fact, the construction put by them on 
Section 21-A of the Punjab Pre-emption 
Act is in consonance with the object with 
which this provision was introduced by 
the Amending Act 1 of 1944. By this 
amendment, as has`also been observed 
earlier, the Legislature clearly intended 
to recognise no voluntary improvement 
in the status of a vendee after the in- 
stitution of the suit, but only those re- 
sulting from inheritance or succession, 
Apart from this, the view taken by me 
is in consonance with the rules of equity 
and if it is accepted as the correct rule 
of law. it would prevent genuine claims 
being rendered infructuous. 

41. I would, accordingly. answer 
the question of law stated in the open- 
ing part of the judgment in the negative, 
affirm the judgment and decree of the 
learned Single Judge and dismiss the ape- 
peal with costs. 


HARBANS SINGH, C. J.: 4. 
I agree 
PREM CHAND JAIN, J.: 43. 


I also agree. ; 
Appeal dismissed. 
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FULL BENCH 


R. S. NARULA, BAL RAJ TULL 
C. G. SURI, JJ. 


Sunder Dass Bhagwan Dass and 
others, Petitioners v, Union of India and 
others. Respondents. 

Civil Writ No. 2700 of 1969, D/- 15-3- 
1971 decided by Full Bench on order of 
reference made by R. S. Narula and C, G. 
Suri, JJ., D/-~ 21-7-1970. 

Constitution of India, Art. 226 == 
Locus standi — Evacuees whose claims 
are legally satisfied have no locus standi 
to challenge the Package Deal entered 
into by Central Government and Punjab 
Government —— (X-Ref:— Displaced Per- 
sons (Compensation and Rehabilitation) 
-Act (1954), Ss. 12, 16) — (X-Ref:— Dis- 
placed Persons (Compensation and Ke- 
habilitation) Rules (1955), R. 16 and Ap- 
pendix VII). AIR 1961 Punj 451 & AIR 
1969 Punj 4, Distinguished. 

(Paras 3, 4, D 

Evacuees whose claims have been 
verified and legally satisfied have no 
right to control or challenge the actions 
of the Central Government with regard 
to the disposal of the evacuee property 
in the compensation pool, (Para 3) 

. The Package Deal is described as 
an administrative and financial arrange- 
ment which has been made by the Cen- 
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tral Government with the Punjab State 
Government. The Punjab State Govern» 
ment has been constituted as the manager 
of the property in the compensation pool 
to which the “Package Deal” relates and 
in consideration of the services to be ren- 
dered to the Central Government by the 
State Government, the method of pay» 
ment for those services has been presc= 
ribed in this deal. The evacuees whose 
claims are legally satisfied have no right 
to Control the transactions of the Central 
Government with regard to the acquired 
evacuee property. (Para 4) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 Punj 4 (V 56)= 

ILR (1968) 2 Punj & Har 651, 

Ram Chander v. State of Pun- 


jab 
(1961) AIR 1961 Punj 451 {V 48)= 
ILR (1961) 1 Punj 415. Bishan 
Singh v. Central Govt. m. 5 
(1960) ATR 1960 Punj 330 (V 47)= 
62 Pun LR 53, Ram Nath v. Cen- 
tral Govt. 5 


C. K. Daphtary Sr. Advocate with 
Ashok Marwaha, H. S. Wasu with B. S. 
Wasu. for Petitioners; Hira Lal Sibal, 
Advocate General Punjab with. R, K. 
Chibber and Mela Ram Sharma, Sr. Dy. 
Advocate General, Punjab, for Respond- 
ents; Jagan Nath Kaushal, Advocate 
General Haryana. for State of Haryana 
(ntervener). 

BAL RAJ TULI, J.:— This petition 
came up for hearing before my learned 
brother Narula, J., on March 13, 1970, 
and it was referred to a larger Bench on 
the ground that the question of law in- 
volved seemed to be of substantial im- 
portance and if the writ petition succeed- 
ed, it might ave far-reaching conse- 
quences. In pursuance of that order, the 
petition was placed for hearing befor 
my learned brethren Narula and Suri, 
JJ. and noticing that there was an earlier 
judgment of Tek Chand and Pandit, JJ., 
in Bishan Singh v, Central Government, 
ILR (1961) 1 Punj 415 = (AIR 1961 Punj 
451), which seemed to be in conflict with 
another Division Bench judgment of S. B. 
Capoor and Shamsher Bahadur, JJ. in 
Ram Chander v. State of Punjab, ILR 
(1968) 2 Punj & Har 651 = (AIR 1969 
Punj 4), the learned Judges directed that 
the papers might be placed before 
Honourable the Chief Justice for con- 
stituting a Full Bench for the hearing 
and disposal of this petition. This order 
was passed on July 21, 1970, and in pur- 
suance of that order the writ petition has 
come up for hearing before us, 


2. The petitioners are 26 ir 
number and in para 1 of the petitior 
they have stated that they are displacec 
persons from West Pakistan and are nov 
living in the State of Punjab. Some oi 
them are  claim-holders in respect o: 
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urban agricultural land and some are 
claim-holders for immovable property 
other than agricultural land, while others 
are lessees/sub-lessees of acquired evacuee 
urban agricultural lands. An objection 
was taken in the written statement filed 
by respondent 2 that the petitioners had 
not given particulars of their verified 
claims so that no reply could be given 
whether they had any interest in the 
compensation pool so as to entitle them 
to challenge the ‘Package Deal’ which was 
entered into between the Union of India 
and the State of Punjab on February 27, 
1970 The petitioners filed an amended 
writ petition but again they did not state 
the particulars of their claims. Ultima- 
tely. they filed a replication and along 
with that replication they filed affidavits 
of eight petitioners. The affidavits show 
that they have already received full 
compensation in accordance with the 
scales prescribed in Appendix VIII to the 
Displaced Persons (Compensation and Re- 
habilitation) Rules, 1955 (hereinafter re- 
ferred to as the Rules), which Appendix 
is referred to in Rule 16 thereof. At the 
hearing of the petition, the learned coun- 
sel for the petitioners has argued the 
petition on the footing that all the peti- 
tioners are satisfied claim-holders, that is, 
they are displaced persons from West 
Pakistan who got their claims verified 
and their verified claims have been 
satisfied in accordance with the scales 
prescribed in R. 16 read with Appendix 
VIUJ ibid. On this admission the ques- 
tion arises whether the petitioners have 
any locus standi to file this petition. 


3. The learned counsel for the 
petitioners has referred to the preamble 
of the Displaced Persons (Compensation 
and Rehabilitation) Act, 1954 (hereinafter 
referred to as the Act), which reads— 


“An Act to provide for the payment 
of compensation and rehabilitation grant 
to displaced persons and for matters con- 
nected therewith.” 
and has argued that the purpose and 
scheme of the Act is to pay compensation 
and -rehabilitation grants to displaced 
persons. It is further submitted that in 
order to achieve these objects the com- 
pensation pool was constituted under 
' Section 14 of the Act and the manage- 
ment of that pool was provided in Sec- 
tion 16 thereof. Under Section 4 of the 
Act an application for payment of com- 
pensation is to be made by a displaced 
person having a verified claim. That ap- 
plication has to be processed under Sec- 
tions 7 and 8 of the Act, which clearly 
provide that the compensation payable 
to the displaced person, having a veri- 
fied claim, is to be determined according 
to the provisions of the Act and the 
Rules and out of that compensation cer- 

tain public dues have to be deducted be- 
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fore satisfying those claims in the manner 
provided in the Act and the Rules, 
In my opinion, all these provisions 
referred to by the learned counsel 
lead to the conclusion that the dis- 
placed persons, having verified claims, 
were given the right to be paid a certain 
amount of compensation at the rates pre- 
scribed in Rule 16 read with Appendices 
VIII and IX to the Rules. Once they are 
paid the compensation according to those 
prescribed rates, they have no further 
interest left in the compensation pool and 
have no right to control its management 
and disposal by the Central Government. 
There is no provision in the Act or the 
Rules which constitutes the Central Gov- 
ernment as a trustee or a constructive 
trustee or an accounting party for. ren- 
dering accounts of the proceeds of the 
evacuee property acquired by it to the 
displaced persons. The purpose of acqui- 
sition of the evacuee property by the 
Central Government under Section 12 of 
the Act was to grant relief to and rehabi- 
litate the displaced persons, which in- 
cluded the payment of compensation to 
them. This section does not lead to the 
conclusion that the entire acquired 
evacuee property was to be utilised for 
the purposes of paying compensation and 
rehabilitation grants to the displaced per- 
sons. The Government acquired the pro- 
perty free from all encumbrances and as 
full owner thereof. Having acquired the 
property, it was constituted into the com- 
pensation pool under Section 14 of the 
Act. This compensation pool did not con- 
sist only of the evacuee property acquir- 
ed under Section 12 of the Act but also 
cash balances lying with the Custodian, 
such contributions, in any form whatso- 
ever, as may be made to the compensa- 
tion pool by the Central Government or 
any State Government, and any such 
other assets as may be prescribed. From 
the Janguage of this section, it is quite 
clear that if the proceeds of the acquired 
evacuee property were not sufficient to 
pay the compensation payable to the dis- 
placed persons holding verified claims in 
accordance with the prescribed rates. the. 
Government had to contribute amounts to 
the compensation pool to make up the 
deficiency. Similarly. if any evacuee pro- 
perty remained after satisfying the claim 
of all the claimants. it was to remain 
vested in the Central Government which 
is its owner and has the full liberty to 
dispose it of in any manner it deems fit. 
In the democratic set-up, it is not possible 
for the Government to behave in an arbi- 
trary manner and, therefore, it cannot be 
presumed that the Central Government 
can deal with the property according to 
its whims and unmindful of the provisions 
of the Act and the Rules. The petitioners 
have, however, no right to control the 


1972 


‘actions of the Central Government with 
regard to the disposal of the property in 
the compensation pool after their claims 
have been satisfied. 


4. The ‘Package Deal’. which has 
been challenged in this petition, con- 
cerns— 

(i) Recovery of arrears of rent of 
rural evacuee agricultural land and other 
rural evacuee properties; 

(ii) Recovery of price of land allotted 
to non-claimant Bhawalpuri displaced 
persons and Kashmiri migrants; 

(iii) Recovery of arrears of rent in 
respect of urban evacuee agricultural land 
and urban evacuee properties; 

(iv) Urban evacuee properties; and 

(v) Urban evacuee agricultural lands. 
This Deal has been described as an ad- 
ministrative and financial arrangement 
which has been made by the Central 
Government with the Punjab State Gov- 
ernment and it has been specifically pro- 
vided that— 


“the properties involved shall con- 

tinue to vest in the ‘Compensation Pool’ 
as heretofore and shall be disposed of in 
accordance with the provisions of the Act 
and Rules, aforesaid.” 
This fact is also emphasised in the return 
filed by respondent 2. In view of these 
assertions, it cannot be said that the rights 
of the petitioners, assuming there are any. 
have been in añûy way interfered with. 
The Punjab State Government has been 
constituted as the manager of the pro- 
perty in the compensation pool to which 
the ‘Package Deal’ relates and in con- 
sideration of the services to be rendered 
to the Central Government by the State 
Government, the method of payment for 
those services has been prescribed in this 
deal. It is not for us to go into the 
merits, legality or validity of the ‘Package 
Deal’ in this petition as the petitioners 
have not been able to convince us that 
they have any right, after their claims 
have been legally satisfied, to control the 
transactions of the Central Government 
with regard to the acquired evacuee pro- 
perty. 

5. The Judgments of this court, 
which were mentioned in the order of 
reference made by the learned Judges of 
the Division Bench, are not relevant on 
the point of law that we have decided 
above. In none of those cases the locus 
standi of the petitioners was contested. 
Ram Nath v. Central Govt., 62 Pun LR 
53 = (AIR 1960 Punj 330), concerned the 
permanent allotment of urban agricultu- 
ral land made in accordance with the 
Press Notes issued by the Central Gov- 
ernment and it was held that the urban 
agricultural land could not be disposed 
of in that manner but proper rules had 
to be framed for its allotment to the 
various claimants. The allotments made 
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in accordance with the Press Notes were, 
therefore, quashed. A similar matter 


came up for hearing before the Division 
Bench in ILR (1961) 1 Punj 415 = (AIR 
1961 Punj 451) (supra) and the learned 
Judges took a similar view In ILR 
(1968) 2 Punj & Har 651 = (AIR 1969 
Punj 4) (supra) the validity of the 
‘Package Deal’ with regard to an area of 
about 80000 standard acres of surplus land 
sold by the Central Government to the 
Punjab Government at a Flat rate of 
Rs. 445/- per standard acre on March 10, 
1961, was challenged on the ground that 
no instrument of conveyance had been 
executed under Art. 299 (1) of the Con- 
stitution. The learned Judges referred to 
sub-section (1) of S. 16 of the Act and 
Rule 34 of the Rules and observed — 


“Under this provision it seems to us 
that the Central Government is compe- 
tent to make a disposal or transference 
of the properties under the compensation 
pool in whatever manner it feels dispos- 
ed and from the contents of the letter of 
3rd June, 1961. there seems to be no 
doubt that the Punjab Government had 
been made an owner of the evacuee pro- 
perties and it does not seem to be dis- 
puted that the price of these properties 
had been paid off by April, 1963. It is 
futile in the circumstances to urge that 
Art. 299 (1) of the Constitution, by which 
‘all contracts made in the exercise of the 
executive power of the Union or of a 
State shall be expressed to be made by 
the President, or by the Governor......... 
and... shall be executed on behalf of 
the President or the Governor by such 
persons and in such manner as he may 
direct or authorise’, puts the transaction 
of 1961 outside the pale of consideration 
as the constitutional instrument had not 
been executed in due form. The trans- 
ference was made under the statute it- 
self, this being the Displaced Persons 
(Compensation and Rehabilitation) Act, 
1954, and it seems to us that the provi- 
sions of Art. 299 (1) would not be ap- 
plicable in a transaction of this nature.” 


6. It is. thus, clear that the learn- 
ed Judges of the Division Bench held 
that the Central Government was com- 
petent to make a disposal or transference 
of the properties in the compensation 
pool in whatever manner it felt disposed 
In the present case, according to the 
memorandum dated February 27, 1970. 
and the return filed by respondent 2. 
there has been no sale of any evacuee 
property by the Central Government in 
favour of the Punjab State. Only the 
management and disposal of those pro- 
perties have been entrusted to the Pun- 
jab State as a delegate of the Central 
Government. The properties still con- 
tinue to form a part of the compensation 
pool which is liable to be utilised for the 
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purposes of the Act in accordance: with 
its provisions. 

7. For the reasons given- above, 
we hold that the petitioners have no 
locus standi to file this petition and dis- 
miss the same, but without any order 
as to costs. 

R. S. NARULA, J.: 8. I agree 
that this petition merits dismissal with- 
out any order as to costs as the peti- 
tioners have failed to prove that they 
have any subsisting interest in the com- 
pensation pool after having received the 
maximum amount payable to them under 
the Act. 

C G. SURL J.: 9. I agree. 

Petition dismissed. 





AIR 1972 PUNJAB & HARYANA 112 
(V 59 C 30) 


FULL BENCH 


HARBANS SINGH, C. J., R. S NARULA 
AND PREM CHAND JAIN, JJ. 


Lachhman Dass Ram Kishan, Peti- 
tioner v. The Punjab State (now Har- 
yana) and others, Respondents. 


Supreme Court Applns. Nos. 223 and 
224 of 1970, D/- 9-2-1971 for Certificate 
of Fitness to appeal to Supreme Court 
against judgment of Mehar Singh, C. J. 
and Narula, J. in L, P, A, No. 18 of 1970, 
D/- 26-2-1970. 

Constitution of India, Art. 133 — 
Writ petition — Order in — Finality of 
m. Test. 

Whether the order of High Court in 
writ petition is final or not depends not 
on whether the controversy in the pro- 
ceedings in which the impugned order is 
passed is finally over or not but whe- 
ther the controversy raised before the 
High Court is over or not. When the 
High Court upholds or quashes the im- 
pugned order, its order is final. When 
it declines to interfere because the peti- 
tioner did not exhaust all remedies the 
order is not final within the meaning of 


the article AIR 1966 SC 1445, Foll. 
: (Para 6) 
Cases Referred: Chronological Paras 


(1966) AIR 1966 SC 1445 (V 53)= 

1966-3 SCR 198, Ramesh v. Genda- 

lal Motilal Patni § 
(1966) AIR 1966 Punj 423 (V 53)=> 

68 Pun LR 543 (FB), Khan Chand 

v. State of Punjab 
(1950) AIR 1950 FC 77 (V 37)= 

1949 FCR 842. Mohd. Amin Bros. 

v. Dominion of India 5 


R. N. Mital, for Petitioner; G. C. 
Mittal. for Respondents. 
HARBANS SINGH, C. J.:— This 


order will dispose of two applications 
KO/KO/F312/71/MNT/SSG 


Lachhman Dass v. State (FB) 


A.LR, 


(S. C. As. 223 and 224 of 1970) under 
Art. 133 of the Constitution for the grant 
of a’ certificate for filing an appeal in the 
Supreme Court of India against the judg- 
ment of a Bench of this Court dated 26th 
February, 1970, dismissing in limine L. 
P. As. 18 and 19 of 1970 filed against 
the judgment of a learned Single Judge 
of this Court, disposing of two writ peti- 
tions (C. Ws. 2938 and 2939 of 1965), 


2. Before the learned Single Judge 
the two petitioners, namely, Lac 
Dass and Vidya Bhushan, in their res- 
pective writ petitions, C. Ws. 2938 and 
2939 of 1965, challenged the orders of 
the Special Collector, the Commissioner 
and the Financial Commissioner, declar- 
ing certain area in their hands as sur- 
plus, mainly on two grounds, first. that 
the chahi land had not been properly 
valued and, secondly. that a proper in- 
terpretation was not being put on the 
provisions of the Punjab Security of 
Land Tenures Act, 1953 (hereinafter re- 
ferred to as the Act) and that under the 
provisions of the Act each of the peti- 
tioners was entitled to 100 ordinary acres 
of land even if. according to the valua- 
tion. this area amounted to more than 
50 standard acres. 


3. The learned Single Judge ac- 
cepted the contention of the petitioners, 
so far as the first point is concerned, and 
came to the conclusion that the value 
is to be determined according to the 
quality of the land as it existed on 15th 
April, 1953, the date on which the Act 
was enforced, and not as it existed in the 
year 1944-45 and, consequently, quashed 
the impugned orders to that extent and 
sent back the case to the Special Collec- 
tor for redecision of the question of valua- 
tion only after giving an opportunity to 
the petitioners to lead such evidence as 
they may desire to do. 


4. As regards the second point, 
the learned Single Judge, in view of the 
decision of a Full Bench of this Court 
in Khan Chand v. State of Punjab, 68 
Pun LR 543 = (AIR 1966 Punj 423 (FB) ) 
held that inasmuch as the allotment to 
the petitioners was made in standard 
acres, they were entitled to 50 standard 
acres éach as the permissible area and 
not to 100 ordinary acres, as claimed by 
the petitioners. This point was, there- 
fore, decided against the petitioners. The 
petitioners filed the two Letters Patent 
appeals, mentioned above, which were 
dismissed in limine by a Bench of this 
Court apparently in view of the afore- 
said Full Bench decision. They have filed 
these applications for grant of a certi- 
oe for filing appeals in the Supreme 

ourt. 


5. A preliminary objection was 
taken on behalf of the respondents that 
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the judgment of the learned Single 
Judge, as confirmed by the order of the 
Letters Patent Bench, does not amount 
fo a final judgment or order and, con- 
sequently, these applications did not lie. 


In Mohammad Amin Brothers v. 
Dominion of India, AIR 1950 FC 77, the 
test of finality of an order was laid down 
as follows:— 


“The test for determining the fina- 
lity of an order is, whether the judgment 
or order finally disposed of the rights of 
the parties. The finality must be a 
finality in relation to the suit. The fact 
that the order decides an important and 
even a vital issue is by itself not mate- 
rial. unless the decision puts an end to 
the suit,” 


6. With regard to the writ peti- 
fions, the test has to be modified, be- 
cause, as observed by their Lordships of 
the Supreme Court in Ramesh v. Genda- 
Jal Motilal Patni, AIR 1966 SC 1445, 
under Art. 226 of the Constitution the 
High Court does not hear an appeal or 
revision against a matter decided by a 
subordinate tribunal. In this connection 
oa Lordships further observed as 
under:— 


“The High Court is moved to inter- 
vene and to bring before itself, the re- 
cord of a case decided by or pending be- 
fore a court or tribunal or any authority 
within the High Court’s jurisdiction. A 
petition to the High Court invoking this 
furisdiction is a proceeding quite in~ 
dependent of the original controversy. 
The controversy in the High Court, in 
proceedings arising under Art. 226 ordi- 
narily is whether a decision of or a pro- 
ceeding before, a Court or tribunal or 
authority, should be allowed to stand or 
should be quashed for want of jurisdic- 
tion or on account of errors of law ap- 
parent on the face of the record. A deci- 
sion in the exercise of this jurisdiction, 
whether interfering with the proceeding 
impugned or declining to do so, is a final 
decision in so far as the High Court is 
concerned because it terminates finally 
the special proceedings before it. But 
it is not to be taken that any order will 
be a final order. If, for example, the High 
Court declines to interfere because all the 


remedies open under the law are not ex-’ 


hausted, the order of the High Court 
may not possess that finality which the 
article contemplates. But the order 
would be final if the jurisdiction of a 
tribunal is questioned and the High Court 
either upholds it or does not. In either 
case the controversy in the High Court 
is finally decided. To judge whether the 
order is final in that sense it is not always 
necessary to correlate the decision in 
every case with the facts in controversy 
especially where the question is one of 
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jurisdiction of the Court or tribunal, The 
answer to the question whether the order 
is final or not will not depend on whe- 
ther the controversy is finally over but 
whether the controversy raised before 
the High Court is finally over or not, If 
it is, the order will be appealable pro- 
vided the other conditions are satisfied, 
otherwise not.” 

If, we apply this test to the present 
case, the controversy raised before the 
High Court inter alia was, whether ac- 
cording to the proper interpretation of 
the provisions of the Act, the petitioners 
were entitled to claim that each of them 
should be allotted 100 ordinary acres as 
his permissible area or that they are en- 
titled only to 50 standard acres each even 
if, when converted into ordinary acres, 
this area fell short of 100 ordinary acres, 
as held by the subordinate tribunals. 
This controversy has been finally decided 
by this Court. The mere fact, that the 
matter has gone back to the subordinate 
tribunals in order to determine the valua- 
tion and, therefore, to determine how 
much land would constitute 50 standard 
acres, will not affect the finality of the 
decision given by this Court, that in no 
case the petitioners are entitled to claim 
more than 50 standard acres each. We 
are, therefore, of the view that the order 
against which the petitioners want to go 
to the Supreme Court is a final order 
within the meaning of Art. 133 of the 
Constitution. 


Ta This now brings us to the se- 
cond question, whether the case can be 
certified under any one of the three sub- 
clauses of Cl. (1) of Art. 133 of the Con- 
stitution. The Letters Patent appeals 
having been dismissed in limine, the judg- 
ment against which the appeal is sought 
to be filed is a judgment of affirmance 
and, in any case, though it is stated in 
the applications that the value of the 
property involved is more than Rupees 
20,000, no foundation has been laid for 
the purpose. All that is stated is that 
the total area to which each of the peti- 
tioners is entitled exceeds 100 ordinary 
acres which is valued at several lacs. The 
subject-matters in dispute would be only 
the difference between the area in stan- 
dard acres which has been left as the 
permissible area with each of the peti- 
tioners and 100 ordinary acres, which is 
claimed by each of them. There being 
no material with regard to the valuation, 
it was prayed that the certificate should 
be granted under sub-clause (c) of Cl. (1) 
of Art. 133 of the Constitution. 


8. The point in controversy is of 
great general importance and arises in 
numerous cases in determining the per- 
missible area of a large number of dis- 
placed persons who have been allotted 
land after partition of the country in 
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1947, The interpretation of the relevant 
part of the Act was considered to be suffi- 
ciently difficult as to require decision by 
the Full Bench of this Court. The cor- 
rectness of that Full Bench decision is 
being challenged by the petitioners. We 
therefore, feel that, taking all these 
matters into consideration, these are fit 
eases for grant of certificates under Arti- 
cle 133 (1) (c) of the Constitution and we 
grant them accordingly. 

R. S. NARULA, J.: 9. 


P. C. JAIN, J: 10. 
agree, 


I agree. 
I also 


Certificates granted. 
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SPECIAL BENCH 
P. C. PANDIT, GURDEV SINGH AND 
R. S. SARKARIA, JJ. 


Sucha Singh Bassi, Petitioner v, The 
State of Haryana, Respondent. 

Criminal Misc. Nos. 19, 20 and 21 
Sct. of 1971, D/- 29-1-1971 for certificate 
of fitness to appeal to Supreme Court 
against judgment of this Court, D/- 21-9- 
1970. 

(A) Constitution of India, Art. 134 
(1) (© — Discretion of High Court to 
prant certificate of fitness for appeal to 
Supreme Court — When can it be ex- 
ercised — Ordinarily, a High Court 
grants the certificate of fitness only where 
substantial questions of law of outstand~- 
ing difficulty or public importance are in- 
volved in an affirming judgment, and ex- 
ercises such of its discretion sparingly 
on sound judicial principles and not on 
questions of fact — (X-Ref:— Article 133 
(1) (c)). Case law discussed, 

(Paras 10, 11, 15, 16) 

From mere divergence of opinion 
among the members of the Bench hear- 
ing the case, resulting in conflicting con- 
clusions or the fact that the case relates 
to the murder of an important public man 
and has caused sensation or aroused 
public interest, it cannot be said that 
any question of law of outstanding diffi- 
culty or public importance has arisen for 
consideration by Supreme Court. Such 
a fact is not by itself a sufficient ground 
for the grant of the certificate, which 
cannot also be issued merely because 
some questions of law arise for the con- 
sideration. (Paras 10, 11, 15, 16) 

(B) Constitution of India, Art. 136(1) 
— Special leave to appeal by the Supreme 
Court — If there exist in a case excep- 
tional or special circumstances warrant- 
ing consideration by Supreme Court, pro- 
visions of Art. 136 (1) can be invoked for 
remedy provided thereunder. (Para 16) 


KO/KO/¥314/71/JRS/BNP 


Sucha Singh v. State (SB) (Gurdev Singh J.) 


A.L BR. 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1365 (V 57)= 

1970 Cri LJ 1264, State of Assam 

v. Abdul Noor = 8 
(1965) AIR 1965 SC 1467 (V 52)= 

1965 (2) Cri LJ 539, Babu v. 

State of Uttar Pradesh ti 
(1958) AIR 1958 SC 143 (V 45)= 

1958 Cri LJ 273, Sidheswar | 

Ganguly v. State of West Bengal 8 
(1956) AIR 1956 SC 181 (V 43)= 

1956 Cri LJ 345, Baladin v, State 

of Uttar Pradesh 5. E5 
(1956) AIR 1956 SC 411 (V 43)= 

1956 Cri LJ 801, Sunder Singh v. 

State of Uttar Pradesh 4 
(1954) AIR 1954 SC 457 (V 41)= 

1954 Cri LJ 1167, Nar Singh v. 

State of Uttar Pradesh 14 
(1953) ATR 1953 Raj 42 (V 40)= 

1953 Cri LJ 432 (EB). Mst. Gulab 

Bai v. Mst. Manphool Bai £3 
(1944) ATR 1944 FC 23 (V.3LlD= 

1944-1 Mad LJ 154, Jagan Nath 

v. United Provinces 14 


Bachittar Singh, for Petitioner; K. S. 
Kwatra for Advocate-General (Haryana), 
for Respondent. 

GURDEV SINGH, J.: This order will 
dispose of three petitions (Nos. 19, 20 and 
21/Sct. of 1971) Art. 134 (1) (c) of the 
Constitution of India seeking certificate 
for appeal to the Supreme Court against 
our judgment and order, dated 21st 
September, 1970, whereby we confirmed 
the sentences of death imposed upon the 
petitioners Sucha Singh, Baldev Singh 
and Nahar Singh by the trial Court and 
dismissed their appeals against their con- 
viction for various offences under Sec- 
tions 120-B, 302, 302/34 of the Indian 
Penal Code etc, 

2. Shri Partap Singh Kairon, an 
ex-Chief Minister of Punjab, was murder- 
ed on 6th February, 1965, alongwith three 
other persons who were travelling with 

im in the same car. The investigation 
led to the prosecution of the three peti- 
tioners Sucha Singh, Baldev Singh and 
Nahar Singh, and on trial by the learn- 
ed Additional Sessions Judge, Rohtak. all 
of them were convicted under Ss. 120-B, 
302 and 302/34 etc., of the Indian Penal 
Code and sentenced to death besides im- 
prisonment awarded for minor offences. 
The appeals preferred by the three con- 
victs against the order of the trial Court, 
dated 6th June, 1969, alongwith the re- 
ference under Section 374 of Criminal 
P. C. for confirmation of the sentences of 
death passed on them were entrusted for 
hearing to this Special Bench. In ac- 
cordance with the majority decision, their 
appeals were dismissed and sentences of 
death awarded to the three petitioners 
were confirmed on 2lst September, 1970. 
The petitioners have now approached us 
to certify the case as fit for appeal to 
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the Supreme Court under Art, 134 (1) (c) 
of the Constitution of India, urging:— 

(1) that the case is of great public 
importance, 

(2) that it involves consideration of 
substantial and difficult questions of law, 

(3) that even among the Members of 
this Bench there has been divergence of 
opinion leading to conflicting conclusions 
on questions of fact and law, 

(4) that according to the minority 
Judgment no offence whatsoever had been 
proved against any of the petitioners and 
there is nothing to prove their complicity 
in the crime, and 

(5) that some of the numerous ques- 
tions of law that arose in the course of 
the trial and at the hearing of the ap- 
peals in this Court require authoritative 
pronouncement by their Lordships of the 
Supreme Court. 


3. According to the Rules of this 
Court, appeals against conviction for 
murder and reference under Section 374 
of the Criminal P. C. for confirmation of 
the sentence of death are heard by a 
Division Bench consisting of two Judges. 
This Special Bench of three Judges was, 
however, constituted by our Lord the 
Chief Justice for hearing the petitioners’ 
appeals and reference for confirmation of 
the sentences of death passed on them. 
Though one of us came to the conclusion 
that the prosecution had failed to prove 
the complicity of any of the three peti- 
tioners in the crime and thus all of them 
were entitled to acquittal on all the 
charges, the majority judgment agreed 
with the findings of the trial Court and 
not only affirmed the conviction of the 
three petitioners on all the charges but 
also confirmed the sentence of death 
awarded to them. 


4. Certificate for appeal to the 
Supreme Court is sought under Arti- 
cle 134 (1) (c) of the Constitution, and 
what we have to consider is whether the 
ease is a fit one for appeal to the 
Supreme Court. In Sunder Singh v. 
State of Uttar Pradesh, AIR 1956 SC 411, 
their Lordships ruled that the grant of 
a certificate under Art. 134 (1) (c) is not 
a matter of course, but the power has to 
be exercised after considering what diffi- 
cult questions of law or principle were 
involved in the case which should require 
the further consideration of the Supreme 
Court, and if the case as decided by the 
High Court on the face of it did not 
involve any such questions, then ap- 
parently there was no justification for the 
High Court to certify that the case is a 
fit one for appeal to the Supreme Court. 
Speaking for the Court, Sinha, J., after 
referring to the earlier decisions of the 
Court. observed:— 


“Ordinarily in a case which does not 
involve a substantial question of law or 
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principle in an affirming judgment, the 
High Court would not be justified in 
granting a certificate under sub-art. (c) 
of Art. 134 (1) of the Constitution.” 


5. In Baladin v. State of Uttar 
Pradesh, AIR 1956 SC 181, while dealing 
with the same provision of the Constitu- 
tion, it was observed:— 


“Now the word ‘certifies’ is a strong 
word. It indicates that the High Court 
must bring its mind to bear on the ques- 
tion and, as in all cases of judicial orders 
and certificates, the reasons for the order 
must be apparent on the face of the order 
itself. The Supreme Court must be in a 
position to know first that the High 
Court has applied its mind to the matter 
and not acted mechanically and, secondly, 
exactly what question of outstanding diffi- 
culty or importance the High Court feels 
this Court ought to settle.” 


6. Again in Sidheswar Ganguly v. 
State of West Bengal, AIR 1958 SC 143 
Sinha, J., emphasising the use of the word 
‘certifies’ in Cl. (c) of Art. 134 (1) said: 

" ‘Certifying’ is a strong word and, 
therefore, it has been repeatedly pointed 
out that a High Court is in error in 
granting a certificate on a mere question 
of fact, and that the High Court is not 
justified in passing on an appeal for 
determination by this Court when there 
are no complexities of law involved in 
the case requiring an authoritative inter- 
pretation by this Court.” 


T. The scope of the powers of the 
High Court under Art. 134 (1) (c)} again 
came up for consideration before the 
Supreme Court in Babu v. State of Uttar 
Pradesh, AIR 1965 SC 1467. While taking 
note of the fact that this clause does not 
state the condition necessary for the 
grant of certificate, Hidayatullah, J. (as 
he then was), delivering the judgment of 
the Court. made the following observa- 
tions:— 

“It can only safely be said that under 
Art. 134 (1) (c) this Court has not been 
made an ordinary Court of Criminal Ap- 
peal and the High Court should not by 
the certificates attempt to create a juris- 
diction which was not intended. The 
High Courts should, therefore, exercise 
their discretion sparingly and with care. 
The certificate should not be granted to 
afford another hearing on facts unless 
there is some error of a fundamental 
character such as occurred in Nar Singh’s 


There is no doubt whatever that sub- 
clause (c) does not confer an unlimited 
jurisdiction on the High Courts. The 
power gives a discretion, but discretion 
must always be exercised on some judi- 
cial principles. A similar clause in Arti- 
cle 133. which allows appeals in civil cases 
has been consistently interpreted as in- 
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cluding only those cases which involve a 
question of general public importance. 
That test need not necessarily be applied 
to a criminal case, but it is clear that 
mere questions of fact should not be re- 
ferred for decision. The Constitution does 
not contemplate a criminal jurisdiction 
for this Court except in those two cases 
covered by Cls. (a) and (b) which provide 
for appeals as of right. The High Court 
before it certifies the case must be satis- 
fied that it involves some substantial ques- 
tion of law or principle. In a criminal 
appeal the High Court can consider the 
case on law and fact, and if the High 
Court entertains doubt about the guilt of 
the accused or the sufficiency of the evi- 
dence, it can always give the benefit to 
the accused there and then. It is not 
necessary that the High Court should 
first convict him and then grant him a 
certificate so that this Court, if it thought 
fit. reverse the decision. It is thus obvious 
that only a case involving something more 
than mere appreciation of evidence is 
contemplated by the Constitution for the 
grant of a certificate. What that may be 
will depend on the circumstances of the 
case, but the High Court should be slow 
to certify cases. The High Court should 
not overlook that there is a further re- 
medy by way of special leave which may 
be invoked in cases where the certificate 
is refused.” 


8 Recently in State of Assam v. 
Abdul Noor, AIR 1970 SC 1365 it was 
again emphasised that the power under 
sub-clause (c) of Art. 134 (1) is to be 
exercised on judicial principles and the 
jurisdiction under that provision is not 
that of an ordinary Court of criminal ap~ 
peal, and Ray, J. said:— 


“It is manifest that before granting 
a certificate under sub-cl. (c) the High 
Court must be satisfied that it involves 
some substantial question of law or prin~ 
ciple. The certificate itself should give 
an indication what substantial question of 
law or principle is involved in the appeal 
to bring it within the scope of Arti- 
cle 134 (1) (co). Where this Court has 
found that the certificate is not in com- 
pliance with the requirements of Arti- 
cle 134 (1) (c), it has declined to accept 
the certificate.” 


9. Clause (c) of Art. 184 (1) of 
fhe Constitution is similarly worded as 
Cl. (c) of Art. 133 (1). There are a 
number of decided cases under the latter 
clause in which it has been considered in 
what circumstances the certificate as to 
fitness for appeal to the Supreme Court 
should be granted, and it has been held 
that where a case is of great public im- 
portance and the question of law involved 
are of outstanding difficulty, leave should 
be granted, 
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10. The petitioners’ learned coun= 
sel have urged .that both these tests are 
satisfied in the present case as the case 
is of public importance and many diffi- 
cult questions of law, on which there has 
been divergence of opinion among the 
members of this Bench, arise in the case 
which require authoritative pronounce- 
ment by their Lordships of the Supreme 
Court. In support of the argument that 
the case is of public importance, reliance 
is placed on the fact that departing from 
the normal practice the appeals of the 
convicts were heard by a Special Bench 
of three Judges instead of a Division 
Bench consisting of two, that one of the 
victims of the crime was an ex-Chief 
Minister of Punjab prominent publia 
man, that the entire Punjab Police was 
concerned in the investigation of the case, 
and that the case had aroused consider 
able public interest. None of these facts, 
in our opinion make the case of public 
importance. We are here concerned with 
the guilt or innocence of the petitioners, 
The fact that they are alleged to have 
committed the murder of an important 
public man and the case had caused 
sensation and aroused public interest 
does not lead to the conclusion that 
matters of public importance arise 
for consideration by the Supreme Court. 
So far as the findings of fact are 
concerned they are based on the evi- 
dence adduced in the case, and the ques- 
tion of law had to be settled in accord 
ance with the judicial decisions which 
had been duly considered by us while 
dealing with the appeals of the peti- 
tioners. 


11. The substantial questions of 
law which arise for decision in this case 
according to the petitioners’ learned 
counsel relate to the interpretation of 
Rule 22.5 of the Police Rules, the admis- 
sibility of approver’s evidence under Seca 
tion 10 of the Evidence Act, the right of 
an approver to seek legal assistance when 
he is in the witness-box, the presump- 
tion arising from the non-production of 
the Roznamcha and other material docu- 
ments relating to the investigation of the 
case and the propriety of confirmation 
of the sentence of death when a long 
time had elapsed since the commission of 
the crime. None of these and other ques- 
tions which arose before us while deal- 
ing with the petitioners’ appeals are 
bereft of authority and on most of them‘ 
we have authoritative pronouncements of 
their Lordships of the. Supreme Court 










mains that there is no such guestion of 
Jaw which can be considered to be o 
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outstanding difficulty or public impor- 
tance, 

12. The question of the propriety 
of the death sentence awarded to the 
petitioners again does not involve deci- 
sion on any question of principle. In the 
judgment of the majority confirming the 
sentences of death passed on the peti- 
tioners reasons have been given and the 
question whether in a particular case 
sentence of death should or should not 
be awarded ultimately depends upon the 
facts of the ease and this does not require 
any reference to the Supreme Court. 


13. The fact that the decision of 
this Court has not been unanimous and 
according to the minority judgment the 
petitioners were not proved to be guilty 
of any offence by itself does not justify 
the grant of the certificate under Arti- 
cle 134 (1) (c). Not a single case has 
been brought to our notice by any of the 
petitioners’ counsel in which certificate 
under Art. 134 (1) (c) has been granted 
because of the difference of opinion among 
the members of the Bench hearing the 
case. On the other hand, it has been 
held in several cases including Mst. Gulab 
Bai v. Mst. Manphool Bai, ATR 1953 Raj 
42 (FB), that even the existence of diver- 
gence of opinion among the High Courts 
is not by itself a sufficient ground for 
grant of a certificate under sub-cl. (c) 
of Art. 133 (1) where the question in- 
volved is not one of general importance, 
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14. On behalf of the petitioners 


it is argued that the question of fitness 
for leave to appeal under Cl. (c) both of 
Arts. 133 (1) and 134 (1) has no connec~ 
tion with a substantial question of law 
being involved and the jurisdiction of 
the High Court is discretionary and very 
wide. Support for this contention is 
sought from some observations contained 
in Jagan Nath v. United Provinces, AIR 
1944 FC 23. That it is a discretionary 
furisdiction vesting in the High Court 
admits of no doubt as in Nar Singh’s 
ease, AIR 1954 SC 457 Bose, J. observed: 


“In the case of Cl. (c) both of Arti- 
cle 133 (1) and Art. 134 (1), the only 
condition is the discretion of the High 
Court but the discretion is a judicial one 
and must be judicially exercised along 
with well-established lines which govern 
these matters.” 


15. Though the Courts have con- 
sidered it neither possible nor desirable 
to crystallize the rules relating to the 
High Court’s jurisdiction in the matter, 
the leading authorities of the Supreme 
Court, to which a reference has been 
made earlier, however, leave no doubt 
that this discretion has to be exercised 
sparingly bearing in mind the warning 
that the Supreme Court has not been 
constituted as an ordinary Court of ap- 
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peal. and the High Court should not 
usurp the functions of the Constitution 
makers and allow the whole case to be 
opened up despite the fact that the Con- 
stitution has specifically limited the right 
of appeal to sub-articies (a) and (b) leav~ 
ing Ci. (c) of Art, 134 (1) to meet extra- 
ordinary cases. However difficult ques- 
tions of fact involved in the case may 
be, it cannot be certified as fit for ap- 
peal. A certificate will also not be issued 
merely because some questions of law 
arise for consideration, but as laid down 
in AIR 1956 SC 181 (supra) the question 
involved must be of outstanding difficulty 
to justify the grant of the certificate. 

16. It is true that there has been 
divergence of opinion among us on 
various questions of law and fact arising 
in the case and they are of considerable 
importance to the petitioners who stand 
sentenced to death. In view of the pro- 
nouncement of their Lordships of the 
Supreme Court that the discretion has 
to be exercised on sound judicial prin- 
ciples and sparingly, not on questions of 
fact but where questions of law and out- 
standing difficulty arise, we do not find 
it possible to grant the certificate asked 
for especially when no exceptional or 
special circumstances exist. If there are 
exceptional circumstances which warrant 
the consideration of the case by the 
Supreme Court, the petitioners are not 
without a remedy as they can invoke the 
jurisdiction of the Supreme Court under 
Art. 136 of the Constitution. We, accord- 
ingly, dismiss all the three petitions. 

PREM CHAND PANDIT, J.: 17. 


I agree, 
RANJIT SINGH SARKARIA, J: 
18. I agree, 


Petitions dismissed. 
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Constitution of India, Art. 16 — Dis- 
crimination on ground of sex only — 
Ante-Constitution order of Governor 
making women ineligible to posts in men’s 
jails other than those of clerks and 
matrons — Order grounded on non-suita- 
bility of women to hold those posts — 
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on ground of sex alone and was hence 
valid and remains immune from challenge 
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even after commencement of Constitution 
— (X~-Ref:— Art. 13). 


Though no discrimination on the 
ground of sex alone is permissible in the 
public service under Art. 16 (2), where 
disparities of either sex, patently add to 
or detract from the capacity and suitabi- 
lity to hold a particular post or posts, 
then the State would be entitled to take 
this factor into considerations in conjunc~ 
tion with others. One of the paramount 
considerations for the public service must 
necessarily be the efficiency of its em- 
ployees. The State must select and ap- 
point persons most suitable to discharge 
the duties of a particular job which they 
are to hold. f (Para 19) 


It needs no great imagination to visu~ 
alise the awkward and even the hazar- 
dous position of a woman acting as a 
warder or other jail official who has to 
personally ensure and maintain discipline 
over habitual male criminals. Neces- 
sarily the inmates of these jails have a 
large majority of hardened and ribald 
criminals guilty of heinous crimes of 
violence and sex. The duties of the 
Superintendent and his subordinate offi- 
cials and Warders involve a direct and 
continuous contact with these inmates. 
The difficulties which even male Warders 
and other jail officials experience in 
handling this motley and even dangerous 
assemblage are too clear to need elabora- 
tion. A woman performing these duties 
in a men’s jail would be even in a more 
hazardous predicament. Case law dis- 
cussed, (Para 17) 
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Baldev Singh Khoji, for Petitioner; 
S. K. Jain, for Respondents. 

SANDHAWALIA, J.:— Whether the 
petitioner Mrs, R. S., Singh has been dis- 
criminated against on the ground of sex 
alone, is the solitary question that has 
been raised for determination in this civil 
writ petition, which is before us. on a 
reference. 


2. Though the facts have been 
marshalled with lucidity in the referring 
order of the learned Single Judge, it has 
however become ` necessary to restate 
them with particular relevance to the 
only issue that has been agitated before 
us. The petitioner was appointed as the 
Deputy Superintendent, Women’s Jail, 
Lahore (now in West Pakistan) in the 
year 1941 and was confirmed in that post 
with effect from July 12, 1943. On Janu- 
ary 1, 1947. she was shown at No. 2 in 
the order of seniority in the cadre of 
Deputy Superintendents (Class I). In the 
wake of the partition, the petitioner opted 
for service in East Punjab and on migra- 
tion to India she was appointed as the 
Superintendent, Reformatory School Delhi 
on March 4, 1948. The said school was 
later shifted to Hissar. It was on April 
12, 1949, that the Governor of East Pun- 
jab made the impugned order (Annexure 
‘F’) in exercise of the powers conferred 
by Section 275 (b) of the Government of 
India Act, 1935 whereby it was directed 
that in the Jails Department, women shall 
be ineligible for appointment to all posts 
in Men’s Jails except the posts of clerks 
and matrons. The constitutionality of 
this order after the coming into force of 
the Constitution on January 26, 1950, is 
the primary issue in the case. There 
appears no dispute that in the erstwhile 
state of Punjab after the partition, there 
existed no regular jail for women. In 
order to accommodate the petitioner, 
therefore, a supernumerary post was 
created with effect from August 15, 1947 
to December 17, 1951 and she was ab- 
sorbed as Superintendent, Reformatory 
School. She continued to receive incre- 
ments and admission to a higher revised 
grade of salary. Subsequently the two 
Departments, viz., the Reclamation of 
Criminal Tribes, and Jails, were amalga- 
mated. On April 4, 1960, the Inspector 
General of Prisons addressed a letter to 
the Home Secretary, Government of 
Punjab, with reference to the orders of 
the Government dated March 22nd/23rd 
March 1957, to the effect that the peti- 
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tioner could not be considered for ap- 
pointment as a Superintendent of Men’s 
Jail by promotion. The Inspector Gene- 
ral took the view that as the petitioner 
had reached the maximum limit of her 
grade on December 18, 1959, she could 
not be promoted in the next higher 
vacancy. It was suggested that she may 
be considered for promotion to the Pro- 
vincial Services which would compensate 
her for being debarred from further pro- 
motion which may be due to her. By 
means of a notification dated June 21, 
1961, the Governor of Punjab accorded 
sanction to the creation of the Punjab 
Prisons Service which was to include the 
various posts after classifying them into 
Class I and Class II as mentioned against 
each. The petitioner was placed at No. 8 
in Class II which included the Assistant 
Inspector General as also the Superin- 
tendents of Central Jails and District 
Jails and other officers. In the Punjab 
Civil List corrected up to January 1. 1962 
and January 1963 (Annexures K-1 and 
K-2) the name of the petitioner appeared 
at serial No. 11 and 12 respectively 
amongst the Superintendents, District 
Jails. However, in the gradation list as 
it stood on March 1, 1966, vide Annexure 
P, her name was not shown amongst 
the Superintendents of Jails but it ap- 
peared under Reclamation Department 
with a note ‘not encadred with Superin- 
tendents of Jails’. On March 29, 19638 
the Punjab Prisons Service (Class II) 
Rules, 1963 came into force after having 
been promulgated by the Governor in 
exercise of the powers conferred by the 
proviso to Art. 309 of the Constitution. 
The primary grievance of the petitioner 
is that by excluding her name from the 
cadre of Superintendents of Jails, she 
has been discriminated against on the 
ground of sex because her future chances 
of promotion to a superior post stand 
adversely affected thereby. This it is 
alleged is violative of Art. 16 of the Con- 
stitution and the impugned order (An- 
nexure ‘F’) dated April 12, 1949, by which 
she had become ineligible for appointment 
as Superintendent in Men’s Jail, has been 
assailed as violative of the relevant pro- 
visions of the Constitution. 


3. In the affidavit filed in reply, it 
has been stated that as the petitioner was 
appointed as Superintendent, Reformatory 
School, before the control of that institu- 
tion was transferred to Punjab Jails 
Department in September 1952, she had 
ceased to have a lien on any post in the 
Jails Department with effect from 
December 17, 1951. It has been averred 
that there was no regular Women’s Jail 
in existence in the Punjab during the 
post-partition period and in fact as a con- 
cession to the .petitioner and to protect 
her service interests, the respondent had 
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created a supernumerary post of Deputy 
Superintendent in the scale of Rs, 450-550 
from August 15, 1947 to December 17, 
1951. 


4. As regards the position of the 
respondents on the crucial issue whether 
the petitioner has been discriminated on 
the ground of sex alone, it has been 
averred that the petitioner was appointed 
as Deputy Superintendent, Camp Jail 
Delhi, as a temporary arrangement to 
deal with Rashtria Sewak Sangh Juvenile 
and adolescent prisoners from January 
1. 1949 to May 26, 1949. It is reiterated 
that the record for this period shows that 
the petitioner’s appointment in Men’s 
Jail (Camp Jail Delhi) where adult pri- 
soners were also kept, was not considera 
ed conducive to the maintenance of dis- 
cipline and control over the prisoners. 
According to the assessment of late Shri 
B. C. Katoch, the then Inspector General 
of Prisons, Punjab, the appointment of 
the petitioner as Deputy Superintendent 
(Camp Jail Delhi) was considered to be 
embarrassing. In 1949 during the R. S, S. 
Movement she had proved a total failure 
as a Deputy Superintendent in Men's 
Jail while dealing with the Rashtria 
Sewak Sangh political prisoners in Camp 
Jail Delhi. The substance of the posi- 
tion of the answering respondent is that 
the petitioner, for obvious reasons, has 
been adjudged unsuitable for appoint- 
ment in the Men’s Jail where hardened 
and ribald prisoners are to be kept in 
confinement. In regard to the impugned 
order, it has been expressly pleaded as 
follows:— 


“The order of the Governor ef 
Punjab dated April 12, 1949 is not viola- 
tive of Art, 16 of the Constitution. Obvi- 
ously these orders take into considera- 
tion the suitability of persons for dis- 
charge of certain duties as distinct from 
sex. It may be submitted that in passing 
the said orders the Government were 
actuated by considerations other than 
that of sex. Accordingly, the order is 
valid even after the commencement of 
the Constitution.” 


5. Before us Mr. B. S. Khoji, the 
learned counsel for the petitioner, with 
fairness stated that in terms the only 
issue which now arises in the petition 
is whether the impugned order of the 
Governor dated April 12, 1949. was dis- 
criminatory qua the petitioner on the 
ground of sex alone and would hence 
become void on the enforcement of the 
Constitution. It has been conceded by 
the learned counsel on behalf of the peti- 
tioner that if the answer to the question 
is in the negative, then no other point 
arises for determination and in fact none 
was argued before us 
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6. It becomes necessary to notice 
in extenso the order, which is the sub- 
dect-matter of the challenge— 


"In exercise of the powers conferred 
by Section 275 (b) of the Government of 
India Act, 1935 (as adapted) the Governor 
of the East Punjab is pleased to order 
that in the Jail Department women shall 
be ineligible for appointment to all posts 
in Men's Jails, except the post of clerks 
and matrons.” 

T: For ease of reference we 
might also set down below the Art. 16.(1) 
and (2) of the Constitution on the specific 
language of which the attack against the 
impugned order above-said is based— 

“16 (1) There shall be equality of 
opportunity for all citizens in matters re- 
lating to employment or appointment to 
any office under the State. 

(2) No citizen shall, on grounds only 
of religion, race, caste, sex, descent, place 
of birth, residence or any of them be 
ineligible for, or discriminated against, in 


respect of any employment or o*<ce 
under the State.” ' 
8. In considering the primary 


issue in this case we notice a paucity of 
Indian authority bearing directly upon 
the point. Apart from principle, there- 
fore, one may legitimately advert to the 
decisions of the Supreme Court of the 
United States on the point of discrimina- 
tion based on the ground of sex. It has, 
however. to be borne in mind that the 
provisions of the United States Constitu- 
tion do not have a provision which is in 
pari materia with the above quoted pro- 
visions of Art. 16 of the Constitution. 
The problem of discrimination between 
sexes in the United States, therefore, has 
been dealt with under the guarantee of 
the “Equal Protection of the Laws 
Clause” of the Fourteenth Amendment to 
the Constitution of the United States. 


9. That there are patent physical 
disparities between the two sexes is so 
- obvious that it would be platitudinous to 
advert to them in detail. It suffices to 
refer to the classic observations of Mr. 
Justice Brewer speaking for the United 
States Supreme Court in Curt Muller v. 
State of Oregon, (1907) 208 US 412:— 


“The two sexes differ in structure of 
body, in the functions to be performed 
by each, in the amount of physical 
strength, in the capacity for long con- 
tinued labor, particularly when done 
standing, the influence of vigorous health 
upon the future well-being of the race, 
the self-reliance which enables one to 
assert full rights, and in the capacity to 
maintain the struggle for subsistence. 
This difference justifies a difference in 
legislation, and upholds that which is 
designed to compensate for some of the 
burdens which rest upon her.” 


t 
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And earlier the learned Judge had re- 
marked— 


“That woman’s physical structure and 
the performance of maternal functions 
place her at a disadvantage in the 
struggle for subsistence is obvious. This 
is especially true when the burdens of 
motherhood are upon her. 
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Differentiated by these matters from 
the other sex, she is properly placed in 
a class by herself, and legislation design- 
ed for her protection may be sustained, 
even when like legislation is not neces- 
sary for men, and could not be sustained” 


10, In the United States legisla- 
tion, based on the classification of sex 
coupled with other features as a ground 
has been repeatedly upheld by its 
Supreme Court. In Joseph Radice v. 
People of the State of New York, (1923) 
264 US 292 the constitutionality of a New 
York State Law which prohibited women 
from working in restaurants between the 
hours of 10 at night and 6 in the morning 
was at issue. Mr. Justice Sutherland 
noticed that the kind of night work pro- 
hibited could injuriously affect the physi- 
cal condition of women and threaten to 
impair their peculiar and natural func- 
tions. and would further expose them to 
the dangers and menaces incident to night 
life in large cities. It was held that the 
statute above-said was not unconstitu- 
tional as depriving women of the equal 
protection of the laws. 


11. In West Coast Hotel v. Earnest 
Parrish and Elsie Parrish, (1936} 300 US 
379 a narrowly divided Supreme Court 
by a majority upheld a State of 
Washington Law entitled Minimum 
Wages for Women Act which authorised 
the fixing of minimum wages for women 
and minors without making any similar 
provision regarding men. 


12. In Goesaert Et AI, v. Cleary 
Et. Al., (1948) 335 US 464 a Michigan 
Law debarring women from being licens- 
ed as bartenders unless such a women 
was the wife or daughter of the male 
owner of a licensed liquor establishment, 
was challenged upholding the said law 
Mr. Justice Frankfurter delivering the 
opinion of the majority of the Court ob- 
served as follows:— 

“The Fourteenth Amendment did nof 
tear history up by the roots, and the re- 
gulation of the liquor trafficisone of the 
oldest and most untrammelled of legis- 
lative powers. Michigan could, beyond 
question, forbid all women from working 
behind a bar. This is so despite the vast 
changes in the social and legal position 
of women.” 


13. It is evident from the above 
said authorities that sex is a sound classi- 
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fication and Tegislation which along with 
other factors takes the same into consi- 
deration. would be immune from constitu- 
tional challenge. Nearer home the con- 
stitutionality of Section 497 of the Indian 
Penal Code was challenged for being dis- 
criminatory on the ground of sex. _Up- 
holding the judgment of the Division 
Bench of the Bombay High Court and 
repelling the contention alleging discri- 
mination, in Yusuf Abdul Aziz v, State 
of Bombay, AIR 1954 SC 321, Bose, J. 
speaking for the Court observed as 
follows:— 


“Article 14 is general and must be 
read with the other provisions which set 
out the ambit of fundamental rights. Sex 
is a sound classification and although 
there can be no discrimination in general 
on that ground, the Constitution itself 
provides for special provisions in the 
case of women and children. The two 
Articles read together validate the im- 
pugned clause in S. 497, Penal Code.” 


14. Equally obvious it is, however, 
that the Constitution bars a discrimina- 
tion on the ground of sex alone. The 
language of Art. 16 (2) and Art. 15 (1), 
as regards the present point is in parl 
materia. In both the 
significance attaches to the use of the 
word “only”. What is forbidden in dis- 
crimination on the ground of sex alone. 
However, when the peculiarities of sex 
added to a variety of other factors and 
considerations form a reasonable nexus 
for the object of the classification, then 
the bar of Arts. 15 and 16 (2) cannot 
possibly be attracted, Adverting to this 
point a Division Bench consisting of 
Chagla, C. J. and Dixit, J. in Dattatraya 
Motiram More v. State of Bombay, AIR 
1953 Bom 311 observed as follows:— 


“It must always be borne in mind 
that the discrimination which is not per- 
missible under Art. 15 (1) is a discrimina- 
tion which is only on one of the grounds 
mentioned in Art. 15 (1). If there is a 
discrimination in favour of a particular 
sex, that discrimination would be per- 
missible provided it is not only on the 
ground of sex, or, in other words, the 
classification on the ground of sex is 
permissible provided that classification is 
‘the result of other considerations besides 
the fact that the persons belonging to that 
class are of a particular sex, and there 
is force in the Advocate Generals argu- 
ment that if Government have discrimi- 
nated in favour of women in reserving 
seats for them, it is not only on the 
ground that they are women, but there 
are various other sonsiderations which 
have come into play.” 


15. In Girdhar Gopal v. State, 
AIR 1953 Madh Bha 147 Dixit, J. whilst 
upholding the constitutional validity of 
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Section 354, Indian Penal Code observed 
to the same effect— 


“if the discrimination is based nof 
merely on any of the grounds stated in 
Art. 15 (1) but also on considerations of 
propriety. public morals, decency, deco- 
rum and rectitude, the legislation contain- 
ing such discrimination would not be hit 
by the provisions of Art. 15 (1). It can- 
not be denied that an assault or criminal 
force to a woman with intent to outrage 
her modesty is made punishable under 
Section 354, not merely because women 
are women, but because of the factors 
enumerated above.” 


16. Identical views have been ex- 
pressed by Mukharji, J. in Mahadeb Jiew 
v. Dr. B. B. Sen, AIR 1951 Cal 563, whilst 
holding that Order 25, Rule 1, Civil P. C, 
is not ultra vires the Constitution because 
of infringing the bar of discrimination 
on the ground of sex. The Division 
Bench in Sm. Anjali Roy v. State of West 
Bengal, AIR 1952 Cal 825. has also reite- 
rated the enunciation of the law above 
said which now appears to be well settled. 


. I7. Applying the law can it be 
said that the impugned order of the Gov- 
ernor making the women ineligible to 
posts in men’s jails other than those of 
clerks and matrons is discriminatory on 
the grounds of sex alone? We do not 
think so. It needs no great imagination 
to visualise the awkward and even the 
hazardous position of a woman acting as 
a warder or other jail official who has to 
personally ensure and maintain discipline 
over habitual male criminals. Necessarily 
the inmates of these jails have a large 
majority of hardened and ribald criminals 
guilty of heinous crimes of violence and 
sex. The duties of the Superintendent 
and his subordinate officials and warders 
involve a direct and continuous contact 
with these inmates. The difficulties which 
even male Warders and other jail offi- 
cials experience in handling this motley 
and even dangerous assemblage are too 
clear to need elaboration. A woman per- 
forming these duties in a men’s jail 
would be even in a more hazardous pre- 
dicament, 


18. In the particular context of 
the petitioner’s case, it deserves to he 
highlighted that she was tried as a Deputy 
Superintendent of Men’s Jail and was 
found wanting. The affidavit of the State 
in reply is categorical in the following 
terms:— 


“It is, however, a fact that the peti- 
tioner was appointed as Deputy Superin- 
tendent (Camp Jail Delhi) as a temporary 
arrangement to deal with Rashtria Sewak 
Sangh Juvenile and adolescent prisoners 
from 5-1-1949 to 26-5-1949. The record 
shows that the petitioner’s continued ap- 
pointment in a Men’s Jail (Camp Jail 
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Delhi) where adult prisoners were also 
kept, was not considered conducive to the 
maintenance of discipline and control 
over the prisoners. According to the as- 
sessment of late Sari B, C. Katoch, the 
then Inspector General of Prisoners, 
Punjab, the petitioner’s continued ap- 
pointment as Deputy Superintendent 
(Camp Jail, Delhi) was considered to be 
embarrassing and consequently Govern- 
ment ordered her reposting as Superin- 
tendent. Reformatory School, Delhi, (later 
shifted to Hissar). Apart from the con- 
sideration of unsuitability of petitioner’s 
appointment in Men’s Jail, she could not 
be appointed, as such, -under the orders 
of the Governor of the East Punjab, as 
already stated in paragraph 2 above.” 


It is obvious from the above that the un- 
suitability of the petitioner to: perform 
the functions of Deputy Superintendent 
or Superintendent of Men’s Jail were 
patent. Testing the proposition in re- 
verse. it is possible to visualise that in 
an exclusively women’s Jail, the State 
may for identical considerations consider 
it desirable to exclude men from the post 
of Warder and other jail officials who 
may have to come in direct and close 
contact with the women inmates of such 
a jail. Another example was also cited 
on behalf of the respondents. In exclu- 
sively women’s educational institutions, 
the State may well consider to employ 
woman teachers and employees only to 
the exclusion of men as in fact has been 
done in many institutions. We do not 
think that such reasonable classification 
(where sex enters as one of the many 
grounds taken into consideration) having 
a clear nexus to the object to be achieved 
is in any way an infringement of the 
relevant constitutional provision, 


19. Article 16 (2) has to be viewed 
and construed in the particular context 
of the requirements of the public service. 
One of the paramount considerations for 
the public service must necessarily be the 
efficiency of its employees. The State 
must select and appoint persons most 
suitable to discharge the duties of a par- 
ticular job which they are to hold. Pro- 
fessor D. White in his authoritative work 
on Public Administration which was 
noticed with approval by the Supreme 
Court in Sant Ram Sharma v. State of 
Rajasthan, AIR 1967 SC 1910 has this 
to say on the point— 


“The principal object of a promo- 
tion system is to secure the best possible 
incumbents for the higher positions, 
while maintaining the morale of the 
whole organisation. The main interest 
to be served is the public interest, not 
the personal interest of members of the 
official group - concerned.” 


Labh Singh v. Divni, Commr.. 


Ambala A.I. R. 


With this object in view, it equally is the 
function of the State to select an incum- 
bent who is most suitable for the per- 
formance of the peculiar duties which 
attach to a particular post or class of 
posts. Though no discrimination on thé 
ground of sex alone is permissible in the 
public service under Art. 16 (2). it is 
evident that where disparities of either 
sex, patently add to or detract from, the 
capacity and suitability to hold a parti- 
cular post or posts, then the State would 
be entitled to take this factor into con- 
sideration in conjunction with others. 
We are, therefore, of the view that they 
impugned order of the Governor was 
grounded primarily on considerations of 
efficiency and suitability to hold a parti- 
cular post. Equally so, it is supportable 
for reasons of propriety of public morals, 
decency and decorum, It cannot be said 
to be discriminatory on-ground of sex 
alone and was hence valid and remains 
immune from challenge even after the 
enforcement of the Constitution. 


20. In fairness to Mr. B. S. Khoji, 
we notice that he faintly had sought to 
place reliance on Gazula Dasaratha Rama 
Rao v. State of Andhra Pradesh. AIR 
1961 SC 564 and Kunj Behari Lal Agar- 
wal v. Union of India, AIR 1963 SC 518, 
but the ratio of neither of these cases is 
relevant to the point debated before us. 


21. Mr. Jain on behalf of the res- 
pondents had relied on an observation in 
Yusuf Abdul Aziz’s case, AIR 1954 SC 
321 for a contention that the impugned 
order is also saved by the provisions of 
Art, 15 (3) of the Constitution. In the 
view we have taker above, we deem it 


unnecessary to examine this contention. 
22. The petition, therefore, fails 
and is dismissed but in the circumstances 
we make no orders as to costs. 
D. K. MAHAJAN, J.:— 23. I en- 
tirely agree. 


Petition dismissed. 
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Civil Writ No. 1741 of 1971, D/- 


19-7-1971. 

(A) Arms Act (1959, S. 17 — Can- 
cellation of arms Lincense — Opportuni- 
ty of being heard — Section envisages 
not a personal hearing but an adequate 
opportunity to show cause — Order can- 
celling license „cannot be set aside for 
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non-furnishing of personal hearing when 
licensee had given a detailed reply to the 
show cause notice, (Para 5) 

(B) Arms Act (1959), S. 17 — Can- 
eellation of arms — License affects funda- 
mental right of licensee to hold arms and 
hence it is incumbent on the authority 
passing an order of cancellation to act 
judicially and to follow the principles of 
natural justice — (X-Ref:— Natural Jus- 
tice) — (K-Ref:— Constitution of India, 
Art. 226). (Para 6) 

(C) Arms Act (1959), S. 17 (3) (b) — 
Cancellation of arms-license — Order 
cancelling arms-license could not ‘be 
quashed merely because the language of 
S. 17 (3) (b) is not repeated therein. 

If a competent authority is satisfied 
that a particular licensee is not a fit per- 
son to hold a license as he is likely to 
commit dangerous offences by misusing 
the licensed gun and sufficient facts are 
set out in the order which justify such a 
conclusion in the circumstances of a 


given case. the order would not be liable’ 


to be quashed merely because the 
language of Section 17 (3) (b) is not re- 
peated therein. (Para 7) 


(D) Arms Act (1959), S. 17 (3) (b)— 
Cancellation of arms-license — Order 
based mainly on ex parte report of super- 
intendent of police — Contents of report 
not divulged to licensee — Order is liable 
to be set aside as principles of natural 
justice were violated in passing the order 
— (X-Ref:— Natural Justice). AIR 1964 
SC 1643, Followed. (Para 8) 


{E) Arms Act (1959), S. 17 (3) (b) — 
Cancellation of arms license —— Order re- 
veking a license must show at least prima 
facie, how the possession of a gun by 
the licensee would endanger public peace, 
as such reason alone would sustain an 
order of the cancellation. 


Thus an order cancelling license to 
hold a gun cannot be sustained where 
the gun was already taken out of the 
custody of the licensee and his license 
was suspended prior to passing of the 
order. (Para 10) 

(Œ) Arms Act (1959), S. 17 (3) (b) — 
Cancellation of arms license — Even an 
authority who had not issued the show- 
cause notice cam pass an order revoking 
arms-license. (Para 11) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 1643 (V 51)= 

1964-7 SCR 97, Brajlal Manilal 

and Co. v. Union of India 8 
43960) AIR 1960 Andh Pra 420 

(V 47) = 1960 Cri LJ 1069, Kakku 

Venkataramaiah v. State of 

Andhra Pradesh 10 
(2954) AIR 1954 Raj 264 (V 41)= 

1954 Cri LJ 1672. Kishore Singh 

vy, State of Rajasthan 6 
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Sunder Lal Ahluwalia, for Peti- 
tioner; Naubat Singh, Dist. Attorney 
Haryana, for Respondents, 

ORDER:—- The order of the District 
Magistrate, Karnal, dated July 4, 1970 
(Annexure ‘A’), cancelling the gun license 
of the petitioner under Section 17 of the 
Arms Act, 1959 (hereinafter called the 
Act), has been impugned by Labh Singh 
petitioner in this petition under Arti- 
cles 226 and 227 of the Constitution on 
various grounds to which reference will 
be made after setting out the relevant 
facts briefly, 

2. In connection with an incident 
which occurred in village Chanar Heri, 
police~station Thaska Miranji District 
Karnal, on October 24, 1969, a rival ver- 
sion of that incident was given to the 
police two days later, ie. on October 26, 
1969, wherein an allegation was for the 
first time made against the petitioner to 
the effect that he had fired his gun in 
the course of the said incident. Though 
the firing of the gun had originally been 
attributed to Jhabra etc. and though it 
is alleged that the name of the petitioner 
did not even occur in the daily diary 
report originally lodged in connection 
with the occurrence in question, the police 
took over possession of the petitioner’s 
gun during the course of the investiga- 
tion of the case. There is no dispute 
about the fact that the gun is still in 
the custody of the State, and the crimi- 
nal case registered against the petitioner 
in connection with the abovementioned 
occurrence is still pending. 

3. A show cause notice, dated 
January 9, 1970 issued by the District 
Magistrate, Karnal, was served on the 
petitioner on or about February 21, 1970. 
In that notice it was stated that whereas 
the petitioner had been arrested and chal- 
langed under Section 324 read with Sec- 
tion 34 and Section 307 of the Indian 
Penal Code, he had misused his gun in 
the aforesaid case against his opposite 
party, and was, therefore, unfit for hold- 
ing an arms license. Besides asking the 
petitioner to show cause against the pro- 
posed cancellation of the license, the Dis- 
trict Magistrate suspended the arms 
license of the petitioner under Section 17 
of the Act. Petitioner claims that he sub- 
mitted an appeal against the abovesaid 
order to the Divisional Commissioner on 
July 22, 1970. and that someone else pre- 
ferred an appeal against the same order 
on that very day. Whereas an appeal 
said to have been preferred by the other 
person is stated to have been returned to 
him as it was not accompanied by a cer- 
tified copy of the order under appeal, the 
memorandum of appeal alleged to have 
been submitted by the petitioner has not . 
been traced. In any case a fresh appeal 
was filed by him on November 27, 1970, 


mmeamua anA 
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which was dismissed by the order of the 
Commissioner, Ambala Division, dated 
January 5, 1971 (Annexure ‘B’), on the 
short ground that it was barred by time, 
The effective order of which the validity 
has, therefore, been questioned is that of 
the District Magistrate, though the same 
was upheld by the Commissioner without 
going into the merits on account of the 
appeal being barred by time, 


4, In the State’s return if has 
been admitted that according to the first 
information report about the occurrence 
it was stated that Jeera etc. were armed 
and had fired at the complainant’s party, 
but “the other version of the incident 
was given by Shri Maldev Singh on 
26-10-1969,” which is asserted Ín para- 
graph 2 of the writ petition, according to 
which the petitioner was alleged to have 
fired from his licensed gun from the roof 
of his house. It has also been admitted 
that the police had taken into possession 
the licensed gun of the petitioner and 
that both the parties have been challang- 
ed by the police and those cases are still 
pending in Court, 


5. The first submission made by 
Mr. Sunder Lal Ahluwalia, learned coun- 
sel for the petitioner, is that personal 
hearing having been specifically asked 
for by the petitioner and the District 
Magistrate not having afforded the same 
in spite of such a request having been 
made in writing the impugned order 
stands vitiated as being contrary to the 
principles of natural justice. The law 
does not require a personal hearing in 
jevery case. Though it is in my opinion 
necessary for the competent authority to 
afford an adequate opportunity to a lice- 
nsee to show cause why his arms license 
should not be cancelled before passing 
an order under Section 17 of the Act, 
it does not necessarily envisage a per- 
sonal hearing. In a case of this type 
where the gun license had already been 
suspended and possession of the gun 
taken over by the police, it might perhaps 
have been better to afford the satisfaction 
of a personal hearing to the petitioner, 
but that is no ground on which the im- 
pugned order is liable to be set aside 
because the petitioner had given a detail- 
ed reply to the show-cause notice and 
even now counsel has not been able to 
point out what else he could have brought 
to the notice of the District Magistrate 
at the time of the consideration of the 
matter if a personal hearing had been 
afforded to him, 


6. Mr. Naubat Singh, the learned 
counsel who appears for the State, has 
referred to the judgment of a Division 
Bench of the Rajasthan High Court in 
Kishore Singh v., State of Rajasthan, AIR 


Divni, Commr., Ambala 


A. LR, 
1954 Raj 264, wherein it was laid down 
that no duty was cast on the authority 
cancelling a license under Section 18 (a) 
of the Arms Act, 1878, to act judicially 
as the order under that provision was 
only an administrative or executive one 
and was neither open to appeal nor revi- 
sion, and not even open to review by a 
writ of certiorari. That case was decid- 
ed under the 1878 Act. The provisions 
of the 1959 Act are materially different 
from those of the old Act. The order 
revoking a license is now appealable, 
Sub-section (5) of S. 17 of the Act goes 
to the length of enjoining on the com= 
petent authority a duty to record in 
writing reasons for suspending or revok~ 
ing a license, and to furnish to the holden 
of the license on demand a brief state- 
ment of the same except in the special 
cases where the licensing authority is of 
the opinion that it would not be in public 
interest to furnish such a statement. The 
ease before me admittedly does not fall 
within that exception. The scheme and 
scope of Section 17 of the Act are mate~ 
rially different from the provisions of 
Section 18 of the old Act. I am, there- 
fore, unable to agree with Mr, Naubat 
Singh that the present law does not cast 
any duty on the authority cancelling a 
license to act judicially. The right to 
acquire and possess a gun, subject to res- 
trictions laid down in the Arms Act in 
the interest of public tranquillity, is it- 
self a fundamental right. Any order 
likely to affect such a right can be passed 
only in conformity with the principles 
of natural justice. The law laid down 
by the Rajasthan High Court in respect 
of the old provision cannot, therefore, be 
made applicable to the corresponding 
provisions of the present Act. 


7. It is the common case of both 
sides that the petitioner’s license has been 
cancelled under Section 17 (3) (b) of the 
Act which authorises the licensing autho- 
rity to suspend or revoke an arms license 
“if the licensing authority deems it neces- 
sary for the security of the public peace 
or for public safety.” Counsel submits 
that a mere statement to the effect that 
a licensee “is not a fit person and can 
commit dangerous offences by misusing 
his gun” (the solitary reason given in the 
impugned order for cancellation of the 
petitioner’s license) does not fall within 
the four corners of Sec, 17 (3) (b) Acs 
cording to Mr. Ahluwalia, the Districé 
Magistrate should have specifically stated. 
that he was satisfied that it was “neces 
sary for the security of public peace” or 
it was necessary “for public safety” to 
revoke the petitioner’s license. This argu- 
ment appears to me to be somewhat far- 
fetched. In order to uphold the validity 
of an order under Section 17 (8) (b) of 
the Act, it is in my opinion not necesas 
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sary to stick to any magic incantation, or 
to adopt any particular phraseology or 
language to express the satisfaction | of 
the competent authority about it being 
necessary to suspend or revoke a license 
for the security of public peace or public 
safety. If a competent authority is satis- 
fied that a particular licensee is not a fit 
person to hold a license as he 1s likely 
to commit dangerous offences by misus- 
ing the licensed gun and sufficient facts 
are set out in the order which justify 
such a conclusion in the circumstances of 
a given case, the order would not be 
liable to be quashed merely because the 
language of Section 17 (3) (b) is not re- 
peated therein, 


8. There is, however, substance in 
the third contention of Mr. Ahluwalia, 
The District Magistrate has stated in his 
impugned order that the petitioner had 
in his explanation denied the charges on 
which he had been prosecuted in the 
_ pending criminal cases, and that “the 
comments of the Superintendent of 
Police, Karnal, were obtained thereon (on 
the petitioner’s explanation).” Reference 
is then made to the comments of the 
Superintendent of Police, Karnal, accord- 
ing to which the petitioner had injured 
Joginder Singh and Mohinder Singh with 
his gun, and had thus misused his licens~ 
ed fire-arm. Mr. Ahluwalia has made a 
three-pronged attack against the above- 
mentioned portion of the impugned order 
on the basis of which alone the peti- 
tioner’s license has been cancelled, First- 
ly, he has stated that if the District 
Magistrate had called for the comments 
of the Superintendent of Police, he should 
have taken the petitioner into confidence 
about the same before placing any re- 
liance thereon, in order to enable the 
petitioner to show that either the report 
of the Superintendent of Police was not 
correct, or that an order cancelling the 
license could not be based thereon, 
Counsel has emphasised that using the 
contents of the report obtained ex parte 
against the petitioner’s interest without 
divulging its contents to the petitioner, 
before referring to the same in the im- 
pugned order is wholly out of accord 
with the principles of natural justice, and 
is by itself sufficient to vitiate the order 
Annexure ‘A’. In Brajlal Manilal and 
Co. v. Union of India, ATR 1964 SC 1643, 
it was held that the Central Government 
in the course of disposing of a review 
petition under the Mineral Concession 
Rules, 1949, cannot act on the basis of 
the material as regards which the party 
applying for review had no opportunity 
to make his representation. In that case, 
the Central Government had obtained a 
report from the State Government (which 
had passed the original order) which re- 
port afforded the Central Government a 
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basis on which the application for review 
of the State Government’s order was re- 
jected. Their Lordships of the Supreme 
Court held that the order of the Central 
Government upholding the decision of the 
State Government and dismissing the 
review petition was vitiated as being con- 
trary to the principles of natural justice, 
in that the decision was rendered without 
affording to the review petitioner a rea- 
sonable opportunity of being heard which 
was a sine qua non of a fair hearing. The 
law laid down by the Supreme - Court 
in the case of Brajlal Manilal and Co, 
(supra) appears to me to apply even more 
forcefully to the facts of the present case, 
Whereas the Central Government was 
merely considering the review petition in 
the case of Brajlal Manilal and Co., the 
District Magistrate in the instant case 
was acting as the original authority to 
decide the question of revocation of the 
petitioner’s license for the first time. The 
order itself shows that he was mainly, if 
not solely. influenced by the report of 
the Superintendent of Police. The im- 


pugned order is liable to be set aside on’ 


that short ground, 


9. The second branch of the third 
submission of Mr. Ahluwalia is that the 
District Magistrate does not seem to have 
seriously considered the points brought 
out by the petitioner in his reply to the 
show-cause notice except for noticing that 
he had denied the allegations made 
against him in the rival criminal case, 
The original record of the relevant pro- 
ceedings has been shown to me by the 
learned State counsel, In the reply to 
the show-cause notice submitted by the 
petitioner, he had specifically made out 
at least three points which needed con- 
sideration. He had contended that the 
question whether he had or had not used 
his gun, or taken part in the occurrence 
was sub judice in a criminal Court and 
that the consideration of the question of 
cancellation of his license should be 
deferred till the decision of the criminal 
case. He had referred to his version of 
the occurrence, and had pointed out that 
his name had not even been mentioned 
in the original proceedings and that he 
had been falsely implicated at a late 
stage of the case, after a day or two of 
the lodging of the first report. Thirdly, 
he has pointed out that possession of the 
gun had already been taken from him, 
and his license had been suspended. This 
clearly implied that there could be no 
question of any possibility of his misus- 
ing the gun till the disposal of the eri- 
minal case. No reference at all was 
made by the District Magistrate to any 
of these contentions, 


10, In the peculiar circumstances 
of this case I find force in Mr, Ahluwalia’s 
argument that the District Magistrate 
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does not appear to have seriously applied 
his mind to the matter before him and 
appears to have passed the impugned 
order merely on the report of the Super- 
intendent of Police. If he had applied 
his mind to the various contentions raised 
by the petitioner, he would have serious- 
ly considered whether it was at all neces- 
sary or not to pass final orders in con- 
nection with the revocation of the peti- 
tioner’s license at that stage. It cannot 
be laid down as a matter of law that a 
gun license cannot be cancelled during 
the pendency of the criminal case, nor 
am I prepared to hold that cancellation 
of a gun lieense would in all cases pre- 
judge the criminal case. But it is clear 
on the facts of the present case that the 
gun of the petitioner having been taken 
over by the police, he could not possibly 
himself use the same till it was restored 
to him. His license having been suspend- 
ed. he could not even acquire another 
gun. The Court trying the criminal case 
also has the jurisdiction to direct can- 
cellation of the arms license of the ac- 
cused, if he is convicted of any offence 
under the Arms Act, or the Rules made 
thereunder. If the District Magistrate 
had dealt with the submission of the 
petitioner in this connection and had 
given some justification, even if not very 
strong, for not deferring the decision till 
the disposal of the criminal case, it would 
have appeared that the District Magis- 
trate had brought his mind to bear on 
the matter. He seems to have dealt with 
the matter in a very casual manner. In 
Kakku Venkataramaiah v. The State of 
Andhra Pradesh, AIR 1960 Andh Pra 420, 
it has been held that an order revoking 
a license must show at least prima facie, 
how the possession of a gun by the 
licensee would endanger publie peace. as 
such reasons alone would sustain an order 
of the cancellation cf a license. In the 
present case when the gun was not in 
the possession of the petitioner, and his 
license stood suspended, it would have 
been impossible for the District Magis- 
trate to show even prima facie how the 
non-cancellation of his license would en- 
danger public peace. In the same case 
it was further held by the learned Judge 
of the Andhra Pradesh High Court that 
where a statute prescribes certain pro- 
cedural safeguards, they cannot be dis- 
regarded by the administrative agency to 
the prejudice of the subject, as the fun- 
damental right of an arms licensee to 
hold the licensed arms cannot be inter- 
fered with arbitrarily or capriciously. 
The petitioner, therefore, appears to have 
a good ease for interference with the 
impugned order on that additional 
ground. 


11. The last submission of Mr. 
Ahluwalia is entirely misconceived. He 
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submits that the show-cause notice hav- 
ing been issued by Mr. H. V, Goswami, 
the order revoking the gun license could 
not have been lawfully passed by his 
successor Mr. R. N. Singh, who was only 
an officiating District Magistrate. I am 
unable to find any force whatever in this 
argument. 


12. I asked the learned State 
counsel if he could show that any possi- 
ble prejudice to the cause of peace or 
public tranquillity would have occurred 
if the decision of the question of the re- 
vocation of the petitioner’s gun license 
was deferred till the final disposal of the 
criminal case against the petitioner when 
the license in question had already been 
suspended and the petitioner had been 
temporarily deprived of his gun. He was 
not able to refer to any such prejudice, 
This, therefore, is not a case where the 
order of revocation of a license is being 
set aside on a mere technical ground. The 
impugned order appears to me to have 
been passed in violation of the principles 
of natural justice and the quashing of 
that order cannot in any way prejudice 
the public peace or public tranquillity. 

13. I. therefore, allow this peti- 
tion and quash the impugned order of the 
District Magistrate (Annexure ‘A’). The 
appellate Order (Annexure ‘B’) cannot 
hold the field after the setting aside of 
the original order and must, therefore, 
fall with it, 

14, Nothing stated in this judg- 
ment may be understood to prejudice 
the legal right of the District Magistrate 
to reconsider the question of revocation 
of the petitioner’s arms license after the 
decision of the criminal case (after af- 
fording the petitioner such further op- 
portunity to show cause against the pro- 
posed order as may become necessary in 
the circumstances of the cass), if the 
District Magistrate thinks necessary to 
adopt such a course. 

15. In the circumstances of the 
case the parties are left to bear their 
own costs. 

Petition allowed. 
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Sham Lal Brij Lal, Petitioner v, 
Deputy Commissioner, Patiala and others, 
Respondents. 

Civil Writ No. 1630 of 1969, D/- 29-5- 
1971. 


Constitution of India, Art. 226 —= 
Estoppel in writ petition — Unless a 
party who wants to enforce a promise 
made by Government shows that it had 
acted to its detriment, it cannot claim 
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any relief if Government goes back on 
its promise, (Para 4) 
Thus where allotment of a shop in 
the market is made by the Government 
in favour of the petitioner ex-gratia and 
on compassionate grounds the petitioner 
cannot enforce the allotment if he is un- 
able to show that he has altered his posi- 
tion to his own disadvantage on the basis 

of the allotment, Case law discussed, 
(Para 4) 


Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 718 (V 55)= 
1968-2 SCR 366, Union of India 


v. Anglo Afghan Agencies 24 


J. V. Gupta, for Petitioner; K. S. 
Kwatra, (for No. 4) and O. P. Hoshiar- 
puri for Advocate General (Punjab), for 
Respondents, 

ORDER:— The facts leading to this 
petition under Arts, 226 and 227 of the 
Constitution of India praying for the 
issuance of a writ of mandamus directing 
the respondents to deliver possession of 
shop No. 13 forming part of a market 
known as the Sher-i~Punjab Market, 
Patiala, to the petitioner, are either ad- 
mitted on all hands or stand proved 
from the records maintained in the offices 
of the Chief Engineer and the Executive 
Engineer, P. W. D. (B & R), Punjab 
which have been produced for the inspec- 
tion of the Court. and are these. In the 
year 1950 a bomb exploded in Oila 
Mubarik, Patiala (a property then owned 
by the Pepsu Government) and in con- 
sequence 13 persons including the peti- 
tioner, who were occupants of shops ad- 
joining the Oila. suffered heavy losses, 
In the same year the Pepsu Goyernment 
constructed 123 shops in the Old Jail 
premises at Patiala and gave them col- 
lectively the name of Sher-i-Punjab 
Market (hereinafter referred to as the 
Market). A Committee consisting of the 
Chief Secretary, the Chief Engineer, the 
Superintending Engineer and the Deputy 
Commissioner, Patiala, was constituted by 
the Pepsu Government in order to for- 
mulate a scheme for the allotment of the 
. Said shops. Such a scheme was prepared 
and was sanctioned by the Pepsu Gov- 
ernment. Its main features appear in a 
notification dated the 2nd of August, 1950, 
issued by the Executive Engineer, P, W. 
D. (B & R), Patiala Division, and its re- 
levant provisions may be reproduced here 
with advantage:— 

“With a view to provide relief to 
the Shopkeepers affected by the explo- 
sion of Northern Wall of Fort Mubarik 
and also to the displaced persons who 
were permitted to build temporary stalls 
in front of the Chowk Qila Mubarik and 
others, the Government undertook con- 
struction of 126 pacca shops in the Old 
Jail premises, Patiala, These shops have 
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plug in each with water stand posts in 
the premises. These are now available 
for allotment in order of preference as 
follows:— 


1. Shopkeepers affected by the ex- 
plosion of Northern Wall of Fort 
Mubarik, 


2. Temporary stall-holders in Chowk 
Fort Mubarik, 

3. Displaced persons occupying spase 
in Chowk Fort Mubarik. 

4. Other displaced persons, 

5. Remaining applicants. 

The monthly rent of shops is noted 
against each as under:— 

46 shops Nos. 1 to 42, 43, 84. 85 @ 
ill p.m, & 126 as indicated in the 
p 


12 shops Nos. 52, 53, 63, 64, 74, 94, @ 
Rs. 14/- p.m. 95, (torn) 106, 116 & 117. 
other shops @ Rs. 10/- P. M. 


Yearly rent will be payable in ad- 
vance before (torn) within one week of 
date of allotment. The Government shall 
have the right to get any of the shops 
vacated at 3 months’ notice. Similarly 
the shopkeeper can vacate the shop at 
3 months advance notice.” 


This scheme was implemented and 
allotment of shops was made in accord- 
ance therewith. Shop No, 13 (hereinafter 
referred to as the skop) forming part of 
the Market was allotted to the petitioner 
but before he could occupy it, it was 
illegally taken possession of by Ganga 
Singh, a brother of respondent No. 4. On 
being moved by the petitioner, the Depu- 
ty Commissioner, Patiala (respondent 
No. 1) initiated proceedings for ejecting 
Ganga Singh from the shop and putting 
the petitioner in possession thereof. On 
the Ist of April, 1952, the Superintendent 
of Police, Patiala, told respondent No. 1 
on phone that Ganga Singh would be 
made to vacate the shop that very day. 
However, Ganga Singh was actually eject- 
ed from the shop on the 15th of May, 
1952, in pursuance of a request made by 
the petitioner. Respondent No. 1 then 
directed the Superintendent of Police, 
Patiala, to hand over possession of the 
shop to the petitioner but when a Head 
Constable of Police reached the shop cn 
the 25th of May, 1952, for that purpose, 
Ganga Singh refused to remove his furni- 
ture therefrom and the fact was reported 
to the Superintendent of Police. On the 
12th of June, 1952, Ganga Singh made 
an application to respondent No, 1 stat- 
ing that the petitioner was not willing 
to take possession of the shop and re- 
questing that it be delivered to Ganga 
Singh himself instead. Respondent No. 1 
directed the Superintendent of Police, 
Patiala to deliver the possession of the 
shop to Ganga Singh “in case Sham Lal 


+ 
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had not cared to take possession of. the 
same.” Purporting to act under this dir- 
ection the police delivered possession of 
the shop to Ganga Singh on the 17th of 
June, 1952. Three days later the report 
of the Head Constable above mentioned 
reached respondent No. 1 who then 
formed the opinion that that report had 
been suppressed from him earlier and that 
the police were siding with Ganga Singh 
and were not implementing his (res- 
pondent No, 1’s) order to deliver the pos- 
session of the shop to the petitioner. On 
the 25th of June, 1952, therefore, res- 
pondent No. 1 again ordered:— 


“Sham Lal is the allottee of shop 
No, 13. He must give his refusal to take 
the shop before it could be given to 
Ganga Singh. Ganga Singh cannot claim 
compensation for his furniture which he 
can remove if he so likes.” 


This order was also not complied 
with and later on Sadhu Singh, the father 
of respondent No. 4 and Ganga Singh, took 
possession of the shop (presumably from 
Ganga Singh). 


From 1952 to 1964 no further pro- 
ceedings were taken for delivery of the 
possession of the shop to the petitioner. 
In the meantime the territories adminis- 
tered by the Pepsu Government were 
> merged with Punjab and the new State 
of Punjab came into being on the Ist of 
November, 1956. In the year 1964 the 
Punjab State Disposals Committee (here~ 
inafter referred to as the Committee) 
noted that no rents had been paid till 
then by any of the shopkeepers in the 
Market. that many of the allottees had 
transferred the shops allotted to them res~ 
pectively to others not entitled to occupy 
them and that the interests of the Gov- 
ernment had thus suffered. They were 
of the opinion -that it would be too much 
of trouble and expense for the Govern- 
ment to eject unauthorised persons from 
the shops and that the interests of the 
Government would best be served if the 
Shops were sold to “the present occu- 
pants” (vide letter dated the 22nd of 
September, 1966, from the Chief Engi- 
neer, P. W. D. & R). appearing at 
pages 181 to 184 of the Chief Enpgineer’s 
file). In the same year the petitioner 
again made attempts to get the possession 
of the shop. On the other hand respond- 
ent No. 4 also made an application that 
such possession be delivered to himself 
on the plea that the petitioner had refused 
to take possession of the shop earlier. The 
matter was referred by the Chief Engi- 
neer, P. W. D, (B & R). Patiala on the 
22nd of January, 1965. (pages 119 and 
120 of the Chief Engineer’s file) to the 
Government who rejected the application 
of respondent No. 4 and directed that the 
possession. of the shop be delivered to the 
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petitioner. Consequently the District 
Magistrate, Patiala, issued an order on 
the 2nd of December, 1965, that posses- 
sion of the.shop be so delivered. This 
order also remained unexecuted and in 
1967 it came to the notice of respondent 
No, 1 that the Supreme Court had declar- 
ed Section 5 of the Punjab Public Pre- 
mises (Eviction and Rent Recovery) Act, 
1959, under which proceedings for deli- 
very of possession of the shop to the 
petitioner were being taken, ultra vires 
of the Punjab Legislature. Those pro- 
ceedings were, therefore, dropped. Mean- 
while a scheme prepared by the Public 
Works Department in -pursuance of the 
proposal made by the Committee for the 
sale of the shops in the Market was ac- 
cepted by the Government on the 6th of 
June, 1967 (Annexure “R/A” and the re~ 
levant portions thereof appear below: 


“2. Sanction of the Governor of 
Punjab is hereby accorded to the sale of 
123 Government shops in Sher-i-Punjab 
Market, Patiala at the prices assessed by 
the Superintending Engineer, Patiala and 
subsequently recommended by the State 
Disposals Committee in its meetings held 
on 24-11-1962 and 7-6-1963, the details 
of which are indicated below, subject to ` 
the condition that the rate of interest 
chargeable will be 6 per cent. and in case 
of default of any instalment, & penal in- 
a at double the rates will be charge~ 
able, 


Ist row of 41 shops Rs. 1700/~ 
2nd row of 41 shops Rs. 1458/- 
3rd row of 41 shops Rs. 1401/-. 


“3. The above sale would be subject 
to the following terms and conditions: 


(a) The shops will be scld to the 
present occupants at the above price plus 
interest therecn as specified above and 
to be calculated from the date of allot- 
ment of shops to them, `i. e., first date of 
allotment of shops after their construc- 
tion, which will be treated as rent of 
shops as no rent had been recovered 
since the date of allotment after con- 
struction of shops.” 


In pursuance of this scheme, shop 
No. 13 was transferred to respondent 
No. 4 in spite of protests from the peti-~ 
tioner. 


2. The case of the petitioner is 
that the Pepsu Government had allotted 
the shop to him by way of compensation 
for the loss suffered by him as a result 
of the bomb explosion, that by reason of 
the allotment he had given up his claim 
to such compensation and had, therefore, 
altered his position to his own detriment 
and that the Punjab Government being 
the successor of the erstwhile Pepsu Gov- 
ernment was bound to honour its commit- 
ment and to transfer the possession of 
and the title in the shop as envisaged in 
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the scheme of allotment prepared in the 
year 1950 and the scheme of sale sanc- 
tioned on the 6th of June, 1967. On his 
behalf reliance has been placed on Union 
of India v. Anglo Afghan Agencies, AIR 
1968 SC 718, for’ the proposition that 
Government must be made to honour its 
commitment to a party who has altered 
his position to his detriment in pursuance 
of the commitment. His learned counsel 
has also urged that the words “the pre- 
sent occupants” occurring in the scheme 
of sale must be construed to mean origi- 
nal allottees or their assignees and not 
trespassers, 

3. The petitioner’s case is stoutly 
resisted by all the respondents, the points 
ale on whose behalf may be stated 

us:— 


(1) The allotment made in favour of 
the petitioner and other persons who had 
suffered as a result of the bomb explo- 
sion was one in the nature of ex-gratia 
action taken by the Pepsu Government 
suo motu on compassionate grounds and 
not at all in order to “compensate” such 
persons. 


(2) Such action was executive in 
nature and was not taken in pursuance of 
any statutory duty so that it gave rise 
to no rights in the petitioner such as he 
could enforce through the law courts, 


(3) The allotment of the shop to the 
petitioner was terminable on three 
months’ notice and created no vested right 
in favour of the petitioner. The Govern- 
ment were always at liberty to sell the 
shop to any person they liked. 


(4) The petitioner kept quiet REA 
out the period of 12 years from 1952 to 
1964 and must, therefore, be held to have 
waived his right, if any, to the allotment. 


(5) A writ of mandamus cannot issue 
except to enforce a statutory duty. The 
action taken by the Government being 
entirely administrative or executive in 
character, the relief asked for by the 
petitioner cannot be granted to him, 


4. The facts of the case as detail- 
ed above make me strongly feel that the 
Government had a clear moral duty to 
put the petitioner in possession of the 
shop and also to transfer it to him, rather 
than to a trespasser, in pursuance of the 
scheme of the sale sanctioned. on the 6th 
of June, 1967. That duty they have 
failed to carry out and have, on the 
other hand, been a party to perpetuating 
a trespass on their own property which 
they were unable to vacate because of 
the complicity therein of their own police 


officials whose services respondent No, 4- 


was able to manoeuvre to his own ad- 
vantage. This does disclose a sorry state 
of affairs but then the case of the peti- 
tioner cannot, in my opinion be held to 
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go any further. Although the petitioner 
admittedly suffered loss as a result of 
the bomb explosion and it was for that 
reason that the Pepsu Government decid- 
ed to include him amongst those whom 
they sought to give relief in the shape 
of allotment of shops in the Market, 
there is nothing on the record to indicate 
that he was either entitled to or actually 
put forward any claim for compensation 
for the loss suffered by him and it can- 
not, therefore, be said that the allotment 
was made in settlement of such a claim 
and must, on the contrary, be held to 
have been made by the Government ex- 
gratia and merely on compassionate 
grounds, Nor is there any material (even 
in the form of an averment in the peti- 
tion) available on the record such as may 
lead to the inference that the petitioner 
did anything to alter his position to his 
own disadvantage on the basis of the 
allotment. The ratio in AIR 1968 SC 
718 (supra) does not in the circumstances 
lend any assistance to him. In that case 
the facts were these. On the 10th cf 
October, 1962, the Textile Commissioner 
published a scheme called the Export 
Promotion Scheme’,providing incentives 
to exporters ‘of woollen goods. The 
scheme was extended by a “Trade Notice” 
dated the Ist of January, 1963, to ex- 
porters of woollen goods to Afghanistan. 
Messrs. Indo Afghan Agencies, a firm 
dealing in woollen goods at Amritsar, ex- 
ported to Afghanistan in September, 1963, 
woollen goods of the f.o.b. value of 
Rs, 5,03,471.73 np, The Deputy Director 
in the office of the Textile Commissioner, 
Bombay, issued to that firm an Import 
Entitlement Certificate for Rs. 1,99.459 
only instead of one for the full f. o.b. 
value above-mentioned to which the firm 
was entitled unless it was found to have 
“overinvoiced” the goods exported by it. 
A petition under Art, 226 of the Con- 
stitution moved by the firm before the 
High Court of Punjab succeeded and the 
Joint Controller of Exports and Imports, 
Bombay, was directed to issue a licence 
permitting the firm to import goods worth 
the full f.o.b. value above-mentioned. 
Dismissing an appeal by the Union of 
India against the decision of the Punjab 
High Court, their Lordships observed: 


“We are unable to accede to the con- 
tention that the executive necessity re- 
leases the Government from honouring 
its solemn promises relying on which citi- 
zens have acted to their detriment. Under 
our constitutional set up, no person may 
be deprived of his right or liberty except 
in due course of and by authority of law: 
if a member of the executive seeks to 
deprive a citizen of his right or liberty 
otherwise than in exercise of power 
derived from the Jaw ~— common or 
statute —- the Courts will be competent to 
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and indeed would be bound to, protect 
the rights of the aggrieved citizen. *  * 
$ x f 


* * * * * 


we do not find it necessary to embark 
upon an enquiry whether the provision 
which authorises the issue of import en- 
titlement certificate for the full f.o. b. 
value of the goods exported is legislative 
in character. Granting that it is execu- 
tive in character, this Court has held 
that the Courts have the power in ap- 
propriate cases to compel performance of 
the obligations imposed by the Schemes 
upon the departmental authorities. 


“The question whether the Import 
Trade Policy is legislative in character 
has not been expressly dealt with in any 
decision of this Couri. It appears to have 
been assumed in certain cases, that it 
is executive in character, but even so it 
had been held that when it is declared 
under an export policy that a citizen 
exporting goods shall be entitled to cer- 
tain import facilities, in appropriate cases 
the Courts have the powers to direct the 
concerned authority to make that faci- 
lity available to the citizen who has acted 
to his prejudice acting upon the repre- 
sentation in the  folicy and has been 
denied that facility. * 7 7 
* * + x 
* * + * w 
* ¥ + x + 


Therefore even assuming that the pro- 
visions relating to the issue of Trade 
Notices offering inducement to the pro- 
spective exporters are in character execu- 
tive, the Union Government and its offi- 
cers are. on the authorities of this Court 
not entitled at their mere whim to ignore 
the promises made by the Government. 
We cannot therefore accept the plea that 
the Textile Commissioner is the sole 
judge of the quantum of import licence 
to be granted to an exporter. and that 
the Courts are powerless to grant relief, 
if the promised import licence is not given 
to an exporter who kas acted to his pre- 
judice relying upon the representation. 
To concede to the Departmental autho- 
rities that power would be to strike at 


the very root of the rule of law. * 
wk * ¥ * % 


* * = x * 


But the respondents are not seeking to 
enforce any contractual right: they are 
seeking to enforce compliance with the 
obligation which is laid upon the Textile 
Commissioner by the terms of the 
Scheme, and we are of the view that 
even if the Scheme is executive in 
character, the respondents who were 
aggrieved because of the failure to carry 
out the terms of the Scheme were en- 
titled to seek resort to the Court and 
claim that the obligation imposed upon 
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the Textile Commissioner by the Scheme 
be ordered to be carried out, * a 
* * & * E 
* x £ ¥ x 
* * 3 * z 


even though the case ‘does not fall with- 
in the terms of Section 115 of the Evi- 
dence Act, it is still open to a party who 
has acted on a representation made by. 
the Government to claim that the Gov« 
ernment shall be bound to carry out the 
promise made by it, even though the 
promise is not recorded in the form of 
a formal contract as required by the 
Constitution, * 3 aa m 
* * w E + | 
* * * m ' a 


Under our jurisprudence the Government 
is not exempt from liability to carry out 
the representation made by it as to its 
future conduct and it cannot on some 
undefined and undisclosed ground of 
necessity or expediency fail to carry out 


the promise solemnly made by it. nor 


claim to be the judge of its own obliga- 
tion to the citizen on an ex parte ap 
praisement of the circumstances in which 
the obligation has arisen.” 


It will be seen that over and over 
again their Lordships emphasised that a 
party who was out to enforce a promise 
made by a Government while acting in 
discharge of its executive funciions must 
show that it had acted to its detriment 
in pursuance of the Government’s pro- 
mise. In my opinion, their Lordships 
left no room for doubting the proposition 
that if such a party had not thus acted. 
it could not claim any relief if the Gov- 
ernment went back on its promise. The 
case of the petitioner, as pointed out 
above, . being one falling within the pro- 
position just above enunciated. he can-« 
not be granted the relief prayed for by 
him and this in spite of my view thaf 
the words “present occupants” occurring 
in the scheme of sale sanctioned on the 
6th of June, 1967. must be construed as 
meaning “original allottees or their assi« 
gnees”, as is clearly made out from the 
language employed in Cl. (a) of S. 3 of 
the ar which bears repetition:— 

* # 


(a) The shops will be sold to the 
present occupants at the above price plus 
interest thereon as specified above and 
to be calculated from the date of allot 
ment of shops to them, i.e., first date of 
allotment of shops after their construc 
tion. which will be treated as rent of 
shops as no rent had been recovered 
since the date of allotment after con« 
struction of shops.” 


The words “to them” clearly mean 


“to the present occupants” and if such 


occupants were not the original allottees 
or their assignees, there could be no ques« 
tion of any interest being calculated 


` 4972 
“from the date of allotment of shops to 
them.” No allotment of the shop was 
ever made in favour of respondent No. 4 
or in fact any person except the peti- 
tioner. Respondent No. 4, therefore, was 
neither an allottee nor an assignee from 
an allottee, His case is thus not covered 
by the scheme of sale. As it is, the 
Government must be held to have trans- 
ferred the shop to him in derogation of 
the scheme but then the petitioner has 
not changed his position to his own detri- 
ment by reason of anything occurring in 
the scheme and he cannot, therefore. gain 
any advantage from the Government not 
sticking to the scheme and transferring 
the shop to respondent No. 4 in con~ 
travention thereof. 

The above discussion disposes of the 
contentions raised on behalf of the peti- 
tioner and points (1) and (2) urged on 
behalf of the respondents, the other points 
raised by them do not in circumstances 
arise for determination. 

5. For the reasons stated, the peti- 
tion must fail and is hereby dismissed 
but with no order as to costs. 

Petition dismissed, 
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Uttam Singh Sarpanch, Petitioner v. 
The State of Punjab and others, Res- 
pondents. 

goon Writ No. 129 of 1971, D/- 16-4- 


(A) Panchayats -—- Punjab Gram Pan- 
ehayat Act (4 of 1953). S. 102 (1) — 
Setting aside enquiry on ground of mala 
fides, (Para 4) 


(A) Where a show cause notice and 
the reply thereto disclose a strong prima 
facie case against the Sarpanch it would 
not be enough for him to allege mala 
fides, The authority directing enquiry 
was duty bound to do so and the mere 
fact that the prime mover (Minister-in- 
charge) was inimically disposed towards 
Sarpanch would not render the order 
liable to be struck down. He must also 
bring out that the enquiry was directed 
without legal justification. (Para 4) 
Cases Referred: Chronological Paras 
(1971) Civil Writ No. 2957 of 1970, 

D/- 16-4-1971 = 1971 Pun LJ 
417.. Gurdial Singh v, State of 
Punjab 


J. S. Shahpuri, for Petitioner; K. S, 
Keer, for Advocate-General (Punjab) and 
D, S Chahl (for No 4). for Respondents. 


ORDER:— This petition under Arti- 
cles 226 and 227 of the Constitution of 
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India seeks the issuance of a writ quash- 
ing the order dated the 22nd of Decem- 
ber, 1970 (Annexure “C” to the petition) 
passed by the Deputy Commissioner, 
Gurdaspur (respondent No. 2) which 
directs the suspension of the petitioner 
from the office of Sarpanch of the Gram 
Panchayat, Rampur (hereinafter referred 
to as the Panchayat) under S., 102 (1) 
of the Punjab Gram Panchayat Act 
(hereinafter referred to as the Act) and 
has arisen in the following circumstances, 
The petitioner was elected Sarpanch of 
the Panchayat in the year 1954 and again 
in the year 1964. He was holding that 
office when, in the month of June, 1969, 
respondent No. 4 made against him a 
complaint into which an enquiry was 
ordered by respondent No. 2 after per- 
mission therefor had been accorded by 
the Director of Panchayats. Punjab on 
the 31st of July, 1969, through a letter 
(Annexure “A” to the return of respond- 
ent No. 2) which also authorised res- 
pondent No. 2 to take any action against 
the petitioner under Section 102 (1) of 
the Act such as he might consider neces- 
sary. The Block Development and Pan- 
chayat Officer, Batala, held the enquiry 
and made to respondent No, 2 a report 
on the basis of which a show~cause notice 
was issued to the petitioner on the Sth 
of March, 1970 (Annexure “A” to the 
petition). This notice details the follow- 
ing four charges in relation to which the 
petitioner was called upon to furnish 
explanation:— 


“1. In contravention of Rule 23 (1) of 
the Gram Panchayat Rules, 1965, you 
kept Rs, 1700/- to Rs, 1800/-, i.e.. more 
than Rs. 50/- belonging to the Panchayat 
from December, 1965 to July. 1969 and 
utilized it for your personal use and 
thereby caused loss of interest to the 
Panchayat which was to be paid by the 
bank on that amount. 


2. In the year 1960 the fish pond 
was auctioned for Rs; 380/-, According 
to rules, you did not recover ith of the 
auction amount at the spot and due to 
your negligence, the said amount has 
not been realised as yet. Again. in the 
year 1967, the said fish pond was auction- 
ed for three years for a sum of Rs. 305/- 
in the absence of any resolution passed 
by the Panchayat. This clearly shows 
that action regarding the Panchayat 
affairs was not taken according to rules. 


3. The resolution for the auction of 
the Panchayat land was not passed in 
accordance with the instructions issued 
under the Punjab Village Common Lands. 
(Regulation) Rules, 1964. Moreover, the 
auction amount was not realised in cash 
at the spot. 


4. As per instructions of the Govern- 
ment, the meeting of the Panchayat ought 
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to have been held at the time of hari 
and sawni crops, but ai such meeting 
was called.” 

In relation to the first two charges 
the written reply of the petitioner (An=- 
nexure “B” to the petition) stated: 

“No, 1 CASH IN HAND 

According to resolution of the Pan- 
chayat dated the 26th August, 1969, I 
have paid to the Panchayat a sum of 
Rs. 483.75 as interest regarding Rupees 
1800/- for a period of 3 years and 7 
months from December, 1955 to July, 
1959 at the rate of 74 per cent. per 
annum. Receipt No. 12 was issued and 
on 26th August. 1969, Rs, 483.75 have 
been credited as income in the cash book 
of the Panchayat. 

“No. 2 CONTRACT OF FISH POND 
FOR 1960 

The contract of shamlat fish pond for 
the year 1960 was auctioned for Rs. 380. 
The new election of Panchayat was also 
held in the year 1960 and thereafter I 
handed over the charge to Shri Kirpa 
Ram Sarpanch, So the remaining amount 
was to be recovered by the new Pan- 
chayat. 

In 1967. this pond was leased out 
for a sum of Rs, 305/- for 3 years due to 
scarcity of rain and water shortage in 
the pond and nobody is prepared to take 
this fish pond on lease on account of 
less water in it.” 

Thereafter respondent No, 2 passed 
the impugned order in which all the four 
charges above detailed were repeated and’ 
the operative part of which runs thus: 


“From the above-mentioned facts, it 
has been found that the Sarpanch has 
misused his office and due to his negli- 
gence, the Panchayat had to suffer a 
great loss, The Punjab Government has 
accorded sanction under Section 102 (2) 
of the Gram Panchayat Act, 1952 for 
conducting enquiry against the Sarpanch 
and in the interest of this enquiry I 
deem proper that action should be taken 
against Shri Uttam Singh Sarpanch under 
Section 102 (1) of the said Act. 
planation furnished by the Sarpanch to 
the above mentioned charges is not satis- 
factory. 

2. So now. I Gurpartap Singh, Sahi, 
I. A. S.. Deputy Commissioner. Gurdas- 
pur, Punjab, suspend Shri Uttam Singh 
Sarpanch. Gram Panchayat. Rampur 
under Section 102 (1) of the Gram Pan- 
chayat Act till further order and debar 


him from taking part in the meetings of . 


Gram Panchayat during the period of his 
suspension, He should hand over the 
entire record, cash and property with 
him, belonging to the Panchayat to the 
Panch elected by the Panchayat for this 
purpose with majority vote.” 

2. The impugned order was chal- 
lenged in the petition on various grounds, 
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only the following two of which have 
been urged before me by Mr, Shahpuri: 

(1) The impugned order inflicts a 
punishment on the petitioner who is 
thereby visited with “civil consequences.” 
As the order was passed without holding 
an enquiry after notice to the petitioner, 
it disregards principles of natural jus- 
ue and is, therefore, liable to be struck 
own, ° 


(2) Shri Satnam Singh Bajwa. Minis« 
ter, Development and Panchavats. Pun« 
jab (respondent No, 3), was inimical to 
the petitioner whom he was always out 
to harm. It was he (respondent No. 3) 
who engineered the complaint leading to 
the impugned order and by reason of 
whose influence the show-cause notice 
dated tke 9th of March, 1970 (Annexure 
“A” to the petition) was issued. Res- 
pondent No. 3, however, ceased to be a 
Minister by the end of March, 1970, but 
again came to hold that position in the 
month cf August. 1970. No action was 
taken in respect of the complaint made 
against the petitioner during the interval. 
From these facts it clearly follows that 
i impugned order was passed mala 

e. 


3. There is no force in ground (1) 
as held in Gurdial Singh v. State of 
Punjab, Civil Writ No. 2957 of 1970 
(Puni). decided by me earlier today. Re- 
ference to the same may be made for my 
reasons in that behalf, 


4. I do not find any substance in 
ground (2) either. As already stated, the 
permission to hold an enquiry was 
granted to respondent No, 2 by, the Direc- 
tor of Fanchayats and there is nothing 
to indicate that the same was accorded 
and the action following thereupon taken 
at the behest of respondent No. 3. Mate« 
rial on the record is no doubt available 
to show that respondent No. 3 had rea- 
son to harbour feelings of animosity 
against the petitioner. But even if it 
be assumed that it was he (respondent 
No, 3) at whose instance the complaint 
was mace and the enquiry directed, it 
does not follow as a matter of course 
that the action so taken was mala fide. 
Tf that ection is justified in law on the 
facts of the case. the mere circumstance 
that respondent No. 3 was inimically dis- 
posed to the petitioner and, therefore, 
grabbed the opportunity of bringing him 
to book would not render the impugned 
order liable to be struck down. Before 
the petitioner can claim that the impugn- 
ed order be set aside on the ground of 
mala fides. it would not be enough for 
him to show that the relations between 
him and the authority passing it were 
strained but he must also bring out that 
the enquiry was directed without legal 
justification, and in this the petitioner has 


completely failed. A perusal of the show- 
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cause notice and the petitioner’s reply 
to the first two charges contained therein 
unmistakably point to the existence of a 
strong prima facie case against him, 
Charge No, 1 alleges temporary embezzle~ 
ment by him of the Panchayat funds 
amounting to Rs. 1700 to 1800 for the 
period December. 1965 to July 1969. In 
relation to this charge all that he stated 
in his reply was that he had paid interest 
on the amount of Rs, 1800/- to.the Pan- 
chayat in pursuance of a resolution passed 
by it. The reply is wholly silent as to 
whether or not he was guilty of reten- 
tion of the sum in question with him over 
a period of more than three years, which 
retention, being unauthorised, would 
amount to temporary embezzlement of 
the Panchayat funds. Again. in charge 
No, 2 he was asked to explain as to why 
he had not recovered }th of the amount 
af Rs, 380/- at the time of the auction 
of the fish-pond lease. The plea taken 
by him is that the new Panchayat and 
a new Sarpanch were also elected “in the 
year 1960 and, therefore, I handed over 
the charge to Shri Kirpa Ram Sarpanch.” 
It is quite clear that the petitioner has 
evaded the real issue and has not put 
forward any explanation for his failure 
to realise at the time of the auction a 
sum of Rs. 95/-. It thus appears prima 
facie that the petitioner had really no 
explanation to offer in respect of the 
allegations covered by charges Nos, 1 and 
2 and that those charges were well- 
founded. If that be so, there was every 
reason for respondent No. 2 to hold a 
regular enquiry into the petitioner’s alleg- 
ed misconduct. In fact if respondent 
Wo, 2 had refused to order such an en- 
quiry, he would have failed to carry out 
what was obviously his bounden duty. 


In these circumstances the petitioner 
‘cannot make a grouse of his enmity with 
respondent No. 3 which can by no stretch 
of imagination be held to absolve him of 
any acts of malfeasance or misfeasance 
that he may have been guilty of, even 
though the prime mover behind the en- 
quiry might have been respondent No, 3. 


5. For the reason stated, the peti- 
tion fails and is dismissed with costs. 
Counsel’s fee Rs, 50/-. 


Petition dismissed. 
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(V 59 C 36) 
FULL BENCH 


P. C. PANDIT. S, S. SANDHAWALIA 
AND MOHAN SINGH GUJRAL, JJ. 


S. Balwant Singh Chopra and others, 
Appellants v. Union of India and others, 
Respondents. 


- Letters Patent Appeal No. 541. of 
1968, D/- 20-11-1970. 

A) Punjab Security of Land Tenure 
Rules (1956), R. 6 — Transferees of land 
are entitled to a notice and hearing in 
proceedings for determination of the sur- 
plus area. (Per Division Bench). 

(Para 7) 

(B) Punjab Security of Land Tenures 
Act (10 of 1953). S. 10-A (a) and (b) — 
Order declaring surplus area becoming 
final before Reorganisation Act (1966) — 
It can be given effect to and the surplus 
land can be utilised by Govt, after Reor- 
ganisation Act came into force. (Per Full 
Bench) — (X-Ref:— Punjab Reorganisa- 
tion Act (1966), S. 88). 

Along with the liability of the land 
to be declared surplus, a corresponding 
right accrues to the Government to utilise 
the said surplus area for the resettlement 
of tenants. The result is that when the 
order declaring the surplus area becomes 
final under the Act, the Government gets 
an indefeasible right to resettle tenants 
thereon, (Para 25) 

If the surplus area has not been 
utilised by the Government, that fact does 
not affect its right to the said area and 
the same can be utilized by it for the 
resettlement of the tenants. The right 
to resettle the tenants on the surplus area 
is subject only to two exceptions men- 
tioned in the Act and the said exceptions 
cannot be increased. Non-utilization of 
the surplus area by the Government does 
not in any way clothes the landowner 
with any more rights. The resettlement 
of the tenants is the duty of the Gov- 
ernment and if due to one reason or the 
other the said duty has not been per- 
formed, that circumstance does not 
under the Act, afford a ground to the 
landowner to say that the declared sur- 
plus area ceased to be so and came back 
to him, especially when no time limit 
was fixed in the Act for doing so. 

(Para 26) 

By virtue of Section 88 of the Re- 
organisation Act the law. which was ap-. 
plicable to the territories before ist 
November, 1966, continued to apply in 
spite of the fact that those territories 
had been transferred to the various States 
mentioned in part II of the Reroganisa- 
tion Act. That means that if the order 
declaring the surplus area had become 
final under the Act before the reorgani- 
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sation of the State of Punjab took place, 

the same would be given effect to and 

the surplus area utilised by the Govern- 
ment under the provisions of the Punjab 

Security of Land Tenures Act after Ist 

November, 1966, since no change in law 

had been effected. (Paras 26. 27) 

The order declaring the surplus area 
before Ist November, 1966, the liability 
attaching to the surplus land and the 
corresponding right accruing to the State 

Government for utilising the said area 

for resettling the tenants thereon would 

not be affected, in any way, by the en- 
forcement of the Haryana Adaptation of 

Laws (State and Concurrent Subjects) 

Order on ist November, 1966. Conse- 

quently. the respective State Govern- 

ments would be entitled to give effect 
to the order declaring the surplus area 
by utilising the same for the resettle- 
ment of the tenants after the reorganisa- 

tion of the State of Punjab. (Para 30) 

Cases Referred: Chronological Paras 

(1970) ILR (1970) 1 Punj 411=1971 

Punj LJ 283, Hardev Singh v. 

State of Punjab 

(1969) 1969 Lah LT 31, Bhool Chand 
v., State of Punjab 3, 4, 7 

(1968) ILR (1968) 1 Punj & Har 
772. Mansa Roadways (Pvt) Ltd. 

v. State of Haryana 8 

(1968) 1968 Pun LJ 190 = 70 Pun 
LR 708. Karam Singh v. State 
of Punjab 25 

(1968) 1968 Lah LT 30. Hans Raj 
v. Financial Commr. Develop- 
ment, Punjab 21 

(1967) AIR 1967 Punj 198 (V 54)= 
ILR (1966) 1 Puni 707 = 1966 
Lah LT 65. (FB), Pritam Singh 
v. The State g 

(1966) AIR 1966 SC 1869 (V 53)= 
68 Pun LR 300, Jai Bhagwan Dass | 
v. State of Punjab PAN 

(1966) 1966 Lah LT 176 = 68 Pun 
LR 844, Smt. Pari v. State of 
Punjab 

(1965) 1965 Pun LJ 24, Ghamandi 
Lal v. State of Punjab 

(1965) 1965 Pun LJ 66, Indraj Singh 
v. State of Punjab . 

(1964) 66 Pun LR 85 = ILR (1964) 
1 Purj 746, Munshi Singh v. 
Sub-Divisional Magistrate, Rewari 

(1960) AIR 1960 Mys 275 (V 47), 
A. S. S. Karantha v. Asstt. Com= 
mercial Tax Officer, Puttur S. 
Kanara 


8 
M. S. Liberhan for K. K, Cuceria, 
for Appellants; H, L, Sibal Advocate- 
General, Punjab with M. R. Sharma Dy. 
Advocate-General, (Punjab) Hari Mittal, 
Asstt; Advocate General (Haryana), for 
Respondents, 
SANDHAWALIA, J.: For the limited 
purpose of this referring order, the facts 
are in a narrow compass, Four connect- 
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ed Civil Writ Petitions Nos. 2775, 693, 
1284 and 1285 of 1966 came for decision 
before Tuli, J. As common questions of 
law arose, these were disposed of by a 
Single Judgment against which the .pre- 
sent four Letters Patent Appeals are 
directed, 


2. The first question of law con- 
sidered was whether after the reorganisa- 
tion of the State of Punjab, the land- 
owner owning land in the States of Pun- 
jab and Haryana could claim that they 
should be allowed the permissible area 


in both the States separately and the 


order declaring the area surplus prior 
to Ist of November, 1966, which has not 
been utilised so far should be deemed 
to have no’ effect. The second question 
agitated in Civil Writ No. 2775 of 1966 
was whether under Rule 6 of the Punjab 
Security of Land Tenures Rules, 1956, 
the transferees of land were entitled to 
a notice and hearing in proceedings ‘for 
determination of the surplus area. The 
learned Single Judge held that the peti- 
tioners were not entitled to claim their 
permissible area in each of the two States 
of Punjab and Haryana as they now exist. 
Regarding the second point it was held 
that the transferees were not entitled to 
any hearing and notice, 


3, On behalf of the appellants. as 
regards the second contention regarding 
the right of the transferees to notice and 
a hearing primary reliance is placed on 
sub-clauses (3), (5) and (6) of Rule 6 of 


the Rules. These are in the following 
terms: 
“6 (3) The circle revenue officer 


shall, after holding such enquiry: as he 
thinks fit and after giving the persons 
concerned, an opportunity of being heard, 
forward his report to the Collector. 


(5) In the case of a landowner or 
tenant who has furnished his Forms to`’ 
the Special Collector under Rules 3 and 
4, the Special Collector shall after giving 
the landlord or tenant an opportunity of 
being heard and after such enquiry as 
he thinks fit, assess his surplus area. In 
doing so he shall hear any objections 
mede by the landowner or tenant, and 
in a written order decide such objec- 
tions. In case no objections are made, 
or the person affected does not appear, 
the fact shall be stated in the order. 


(6) In the case of a landowner or 
tenant who has furnished his Forms to 
the Collector under Rules 3 and 4. the 
Collector shall, after giving the landlord 
or tenant an opportunity of being heard 
and after such enquiry as he thinks fit 
assess his surplus area. In doing so, he 
shall hear any objections made by the 
landowner or tenant, and in a written 
order decide such objections. In case no 
objections are made or the person affect- 


1972 


ed does not appear, the fact shall be 
stated in the order.” . 

Relying on the above-said provisions, it 
is first contended on the basis of autho- 
rity that as many as four -earlier deci- 
sions of this Court holding that the trans- 
ferees were entitled to a notice and a 
hearing were ‘not brought to the notice 
of the learned Single Judge and were, 
therefore. not considered by him in arriv- 
ing at a decision on this point. Reference 
in this context is made to Ghamandi Lal 
v. The State of Punjab, 1965 Pun LJ 24 
and Indraj Singh v. State of Punjab, 1965 
Pun LJ 66 wherein Shamsher Bahadur, 
J. in construing Rule 6 above-said held 
that notice to the transferees was neces- 
sary. Two decisions of Narula, J. being 
Smt. Pari v. State of Punjab, 1966 Lah 
LT 176 and Bhool Chand v. State of 
Punjab, 1969 Lah LT 31 have similarly 
held in the clearest terms that the trans- 
ferees of land are entitled to a notice 
and hearing in Rule 6 of the Rules. In 
Smt. Pari’s case, Narula, J. interpreted 
Rule 6 in conjunction with the Form 'D’ 
prepared thereunder and categorically 
observed as follows: - 


“This rule further requires that in 

doing so, he is bound to hear the land- 
owner or the tenant and has to decide 
those objections by a written order. A 
further safeguard is provided in the rule 
to the effect that even in a case where 
no objections are made or the person 
affected does not appear, this fact has 
to be stated in writing in the order. In 
view of the contents of Form D., referred 
to above, it was necessary that a notice 
should have been issued to the tenants 
as well as to the transferees as it cannot 
be said that they were not persons inter- 
ested in the matter.” 
In Bhool Chand’s case in fact it was 
noticed that the law on this point seem- 
ed to be settled and there was: no pro- 
nouncement whatsoever at variance with 
the law laid down in the earlier three 
decisions referred to. 

4, In repelling the argument that 
the transferees were entitled to notice, 
the learned Single Judge did not advert 
to the above-said authorities, which as 
already stated, were not brought to his 
notice, Reliance was, however, placed 
by him on Pritam Singh v. The State, 
ILR (1966) 1 Punj 707 = (AIR 1967 Punj 
198) for holding that the transferees were 
not entitled to any notice. It deserves 
mention that as noticed by the learned 
Single Judge, the above-said decision re- 
lated to another = statute. namely, the 
Pepsu Tenancy and Agricultural Lands 
Act 13 of 1955 and the Full Bench was 
considering the provisions of S. 32-FF 
which cannot be said to be in pari materia 
with the provisions which fall for con- 
struction in the present case.: What, 
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however, deserves notice is that in Bhool 
Chand’s case. 1969 Lah LT 31 Narula, J. 
had expressly referred to this decision 
and distinguished the same in the follow 


ing terms:— 


“It has been pointed out that the 
Full Bench judgment of this Court in 
(1966) 45 Lah LT 65=(AIR 1967 Punj 198) 
(FB) relates to the Pepsu Tenancy and 
Agricultural Lands Act (13 of 1955) and 
not the Punjab Act and that the distinc. 
tion in the two Acts in this respect is 
apparent. from the discussion of the rele« 
vant provisions of the Pepsu Act in para- 
graph 14 of the Full Bench Judgment in 
Pritam Singh's case. The main difference 
between the two Acts is that whereas the 
landowner is divested of his surplus area 
under the Pepsu Act, he remains the 
owner under the Punjab Act and merely 
his right to cultivate the said land him- 
self or to settle his own tenants there- 
upon is taken away from the landowner.” 


5. Apart from the case law, 
learned counsel also based himself on 
the provisions of the Statute, namely, the 
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definition of the ‘landowner’ in 5, 2 (1). 


of the Punjab Security of Land Tenures 
Act. It was contended with plausibility 
that the word ‘landowner’ as used in the 
Rules and Section 10-A of the Act has 
reference to the person in whom the 
legal title of the land vests at the time 
when the proceedings for the declaration 
of surplus area are initiated. It is hence 
contended that a transferee of the land, 
who is the owner at the time of the com- 
mencement of the proceedings. is in fact 
the ‘landowner’ concerned, and under that 
head also he is directly entitled by R. 6 
to a hearing and a notice, It was argu- 
ed with vehemence that ‘landowner’ in 
the context could not mean the land- 
owner prior to the 15th of April. 1953, 
who had diverted himself and at the re- 
levant time may have no concern what- 
soever with the land and in the proceed- 
ings for the declaration of the surplus 
area, 


6. The learned counsel for the a 
pellant had also based himself on ‘the 
language of Rule 6 where the words used 
are ‘person concerned’ or ‘person affect- 
ed.’ It was contended with force that 
it could not possibly be said that a per- 
Son in whom at the relevant time the 
legal right of ownership and possession 
vests is a person either unconcerned or 
unaffected in the declaration of his land 
as surplus. Even accepting the fact that 
the transfers after 1953 are to be ignor~ 
ed it was argued that this fact per se 
cannot rob the transferee landowner of 
his cherished right of at least having an 
opportunity to be heard before he is ex- 
propriated by declaring his land as sur- 
plus under the Act, l 
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7. Mr. J. N. Kaushal the learned 
Advocate-General for the State of 
Haryana strenuously controverted the 
contention raised on behalf of the appel- 
lant first on principle. No authority other 
than Pritam Singh’s case, ILR (1966) 1 
Punj 707 = (AIR 1967 Punj 198) noticed 
above, however, was relied upon on be- 
half of the respondents. Though the 
matter was agitated keenly on both the 
sides, the learned counsel did not bring 
to our notice in the course of the argu- 
ment an authoritative pronouncement by 
the Division Bench directly on the point 
in issue. In Hardev Singh v, State of 
Punjab. ILR (1970) 1 Punj 411, an inden- 
tical point was considered by S, B. Capoor 
and R. S. Narula, JJ. Narula, J. who 
wrote the judgment of the Division 
Bench. with which S. B. Capoor, J. con- 
curred, after exhaustively dealing with 
the point on principle, referred to a string 
of authorities of this Court upholding the 
view that the transferees of land were 
persons interested who were entitled to 
notice under R. 6. The learned Judge re- 
iterated his earlier view in Bhool Chand’s 
_ case, 1969 Lah LT 31 and further pointed 
out a number of factors which would 
distinguish Pritam Singh’s case, ILR 
(1966) 1 Punj 707 = (AIR 1967 Punj 198) 
which relates to Pepsu Tenancy and Agri- 
cultural Lands Act. In this context, it 
was also observed as follows: 


[Prs. 7-12] 


"So far as the Punjab Act is con- 
cerned, no judgment of this Court, and 
not even a decision of any Financial Com- 
missioner has been cited to us wherein 
a view contrary to that canvassed by Mr. 
Gujral before us might have been taken. 
Even otherwise, the requirement of ser- 
vice of notice on all persons interested 
under sub-rule (3) of Rule 6 of. the 1956 
Rules appears to us to be based on prin- 
ciples of natural justice requiring an op- 
portunity being afforded to any person 
who is likely to be prejudicially affected 
by an order which might be passed in the 
relevant proceedings. The want of such 
a notice cannot be dispensed with or 
ignored on the mere ground that parti- 
cular transferees or tenants who may 
otherwise be deemed to be the persons 
interested in the proceedings have really 
no good defence to the proposed order.” 
The above decision is binding on us and 
is in consonance with the consistent view 
held in this Court on the point. Even 
otherwise, I am wholly in agreement with 
the reasoning and ratio of the above 
decision, The L, P. A. No. 541 of 1968 
is hence entitled to succeed on this point 
alone. However, on behalf of the ap- 
pellant in this case a larger right is also 
claimed on the secand point and it is 

necessary to advert to the same and also 
' that point is common to all the Letters 
Patent Appeais before us. 
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8. The second question is patently 
of far reaching significance. It is argued 
that after the re-organisation of the 
undivided State of Punjab into the pre- 
sent States of Punjab and Haryana, the 
landowners in each State are entitled to 
retain the permissible area under the 
statute in both: the States separately. 
This, it is contended, is the inevitable 
effect of the creation of two separate 
States and .the mere fact that the law 
applicable to them for the time being is 
the same, namely, the Punjeb Security 
of Land Tenures Act, would not affect 
their rights to hold the permissible area 
separately in each State. Learned coun- 
sel for the appellants placed reliance on 
A. S. S. Karanth v. Asstt. Commercial 
Tax Officer, Puttur S.Kanara. AIR 1980 
Mys 275 and Mansa Roadways (P.) Ltd. 
v. State of Haryana. ILR (1968) 1 Puni 
and Har 772. The cases cited on the point 
before the learned Single Judge were 
also relied upon. In this context, sup- 
port was also sought from Munshi Singh 
v. Sub-Divisional Magistrate, Rewari, 
1964-66 Pun LR 85 and other authorities 
in which tt has been held that where 
the permissible area of a landowner is 
reduced due to consolidation but the sur- 
plus area declared earlier hed not yet 
been utilised, he would be entitled to 
have an opportunity to be heard before 
making the selection and to retain his 
permissible area even out of the un- 
utilised land up to that stage 


9. We are of the opinion that this 
point is of importance on principle and 
also likely to affect a large number of 
cases. In these circumstances, we would 
formulate the following question for 


determination by a larger Bench:— 


“Whether after the re-organisation of 
the State of Punjab the landowners own- 
ing land in both the States of Punjab 
and Haryana can claim to retain their 
permissible area in each State separately 
after lst of November, 1966. so, whe- 
ther an order declaring the area to be sur- 
plus passed prior to the date above said 
but which order has not been imple- 
mented and the surplus land so declared 
has not in fact been utilised would con~ 
tinue to have effect after the said date?” 


10. Let the matter be placed be-« 
fore my Lord the Chief Justice for con- 
stituting the larger Bench. 


D. K. MAHAJAN, J.: 11. I agree, 


JUDGMENT OF THE FULL BENCH 

P. C. PANDIT, J.:=— 12. The 
following question of law has been refer- 
red to us for opinion— 

“Whether after the re-organisation 
of the State of Punjab the land owners 
owning land in both the States of Punjab 
and Haryana can claim to retain their 
permissible area in each State separately 
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after Ist of November, 1966. If so, whe- 
ther an order declaring the area to be 
surplus passed prior to the date above 
said, but which order has not been im- 
plemented and the surplus land so declar- 
ed has not in fact been utilised would 
continue to have effect after the said 
date?” 

13. It has arisen in the following 
circumstances — Balwant Singh was a 
displaced person from West Pakistan. He 
was allotted about 37 standard acres of 
land in village Dhab Kharial, District 
Ferozepore, about six standard acres in 
village Mohamad -Pera. District Feroze- 
pore and about 31 Standard Acres in 
village Samani District Karnal in lieu 
of the land left by him in Pakistan. Ac~ 
cording to him, he had sold the entire 
land in village Mohamad Pera to certain 
persons and transferred the whole of the 
land in village Dhab Kharial in favour 
of his wife Bimla Rani and his son 
Ranbir Singh (minor) in 1957, 

14, On 8th November, 1960, the 
Special Collector Punjab declared about 
29 standard acres of Balwant Singh as 
surplus area, after ignoring the above 
mentioned two transfers made by him. 
Balwant Singh had selected the entire 
land allotted to him in village Samani as 
his permissible area and did not reserve 
any area out of the land in the other two 
villages, presumably on the ground that 
he had already transferred those lands, 
The Special Collector reserved for him 
about 18 standard acres out of his hold- 
ing in village Dhab Kharial in order to 
make up his permissible area of 50 stan- 
dard acres. The order of the Special 
Collector was confirmed by the Commis- 
sioner Jullundur Division on 5th of Janu- 
ary, 1965, the appeal before him having 
been held to be barred by limitation. 
Subsequently, the Financial Commis- 
sioner. Planning, Punjab also dismissed 
the revision petition against the order of 
the Commissioner Jullundur Division on 
19th February, 1965. 

15. On ist of November, 1966 the 
Punjab Re-organisation Act, 1966 (herein- 
after referred to as the Re-organisation 
Act) came ïnto force and the territories 
comprising the State of Punjab were 
transferred to the present State of Pun- 
fab, State of Haryana. Union Territory of 
Chandigarh and Union Territory of Hima- 
chal Pradesh, In December, 1966. Balwant 
‘Singh, his wife Bimla Rani and his son 
Ranbir Singh (minor) filed a writ peti- 
tion (Civil Writ No, 2775 of 1966) under 
Arts, 226 and 227 of the Constitution of 
India in this Court against the Union of 
India. the State of Punjab and the State 
of Haryana for issuing -necessary direc- 
tions to the two States for restraining 
them from utilising the surplus area 
declared by the Special Collector on .8th 
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November, 1960. The writ petition came 
up for hearing before B. R. Tuli, J 

16. Two points were urged before 
the learned Judge by the petitioners. The 
first was that after the re-organisation of 
the State of Punjab the land owners 
owning lands in the States of Punjab and 
Haryana could claim that they should be 
allowed the permissible area in both the 
States separately and the order declar- 
ing the area as surplus prior to lst 
November, 1966, but which area had not 
been utilised so far, should be deemed 
to have no effect, The second was that 
no notice of the proceedings for declar- 
ing the land surplus was given to the 
transferees of the land, namely, Bimla 
Rani and Ranbir Singh. The learned 
Judge repelled both these contentions and 
dismissed the writ petition with costs. 

17. The petitioners then filed a 
Letters Patent Appeal No, 541 of 1968 
and the same came up for hearing before 
D. K. Mahajan and 5. S. Sandhawalia, JJ. 
The learned Judges were of the view that 
the second contention raised before the 
learned Single Judge had merit and the 
Letters Patent Appeal was liable to suc- 
ceed on that ground alone. But since 
the appellants were claiming a larger 
right on the basis of their first conten- 
tion, they thought that the same should 
be referred to a larger Bench, because 
it was likely to affect a number of cases. 
It was in view of these facts that the 
Letters Patent Bench formulated the 
above mentioned question of law and re- 
ferred it for determination by a larger 
Bench. That is how the matter has been 
placed before us, 

18. It may be stated that along 
with the case of Balwant Singh v. Union 
of India, (Civil Writ No. 2775 of 1966), 
three other Civil Writs Nos, 693, 1284 
and 1285 of 1966 were also disposed of 
by the same judgment by B. R. Tuli, J., 
as according to the learned Judge a 
common question of law had arisen in 
all of them, In these cases, however, 
the second point, namely, the non giving 
of notice of the proceedings for declar- 
ing the land surplus did not arise for 
consideration. After the dismissal of 
those writ petitions, the petitioners also 
filed Letters Patent Appeals Nos. 566. 594 
and 595 and they also came up for hear- 
ing along with Letters Patent Appeal 
No, 541 of 1968 (Balwant Singh and 
others) before D, K. Mahajan and S. S. 
Sandhawalia, JJ, This decision will 
cover those appeals as well. 


19. I propose to take up the se- 
cond part of the question of law referred 
to us, in the first instance, because, in 
my view, if that is decided against the 
appellants, it may not be necessary to 
give any opinion on the first part of 
the question, 
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20. The Punjab Security of Land 
Tenures Act, 1953, (hereinafter called the 
Act) came into force on 15th April, 1953. 
The expressions “Small landowners”, 
“Permissible area”, “Reserved area” and 
“Surplus Area” have been defined in sub- 
sections (2), (3). (4) and (5-a) of S, 2 
of the Act as under:— 

(9) “Small landowner” means a land- 
owner whose entire land in the State 
of Punjab does not exceed the “permis~ 
sible area.” 

Explanation— In computing the area 
held by any particular landowner, the 
entire land owned by him in the State 
of Punjab, as entered in the record-of- 
rights, shall be taken into account, and 
if he is a joint owner only his share shall 
be taken into account, 


(3) “Permissible area” in relation to 
a landowner or a tenant, means thirty 
standard acres and where such thirty 
standard acres on being converted into 
ordinary acres exceed sixty acres, such 
Sixty acres; 

Provided that— 

(i) no area under an orchard at the 
commencement of this Act, shall be taken 
into account in computing the permis- 
sible area: 

(ii) for a displaced person—~ 

(a) who has been allotted land in 
excess of fifty standard acres, the permis- 
sible area shall be fifty standard acres or 
one hundred ordinary acres, as the case 
may be, 

(b) who has been allotted land in 
excess of thirty standard acres but less 
than fifty standard acres, the permissible 
area shall be equal to his allotted area, 

(c) who has been allotted land, less 
than thirty standard acres, the permis- 
sible area shall be thirty standard acres, 
including any other land or part thereof, 
if any, that he owns in addition. 

Explanation— For the purposes of 
determining the permissible area of a dis- 
placed person, the provisions of proviso 
(ii) shall not apply to the heirs and suc- 
cessors of the displaced persons to whom 
land is allotted. 


(4) “Reserved area” means the area 
lawfully reserved under the Punjab Ten- 
ants (Security of Tenures) Act 1950 (Act 
22 of 1950), as amended by President’s 
Act of 1951. hereinafter referred to as 
the "1950 Act or under this Act.” 


(5-a) “Surplus Area” means the area 
other than the reserved area, and where, 
no area has been reserved, the area in 
. excess of the permissible area selected 
under Section 5-B or the area which is 
deemed to be surplus area under sub- 
section (1) of S. 5-C and includes the 
area in excess of the permissible area 
selected under Section 19-B; but it will 
not include a tenant’s permissible area; 
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Provided that it will include the re- 
served area, or part thereof, where such 
area or part has not been brought under 
self-cultivation within six months of re- 
serving the same or getting possession 
thereof after ejecting a tenant from it, 
whichever is later, or if the landowner 
admits a new tenant, within three years 
of the expiry of the said six months.” 


21. It is undisputed that surplus 
area has to be determined after taking 
into consideration the entire holding of 
a person on the date of the commence~ 
ment of the Act i.e. 15th April, 1953. If 
was so held by the Supreme Court in Jai 
Bhagwan Dass v. State of Punjab, 68 Pun 
LR 300 = (AIR 1966 SC 1869) where it 
was observed that the entire land held 
by the land owner in the State of Pun- 
jab on the date of the commencement of 
the Act must be evaluated as on that 
date and the status of the land owner 
and his surplus area, if any. must be 
then ascertained. This is also clear from 
the provisions of Sections 9 (1) (i) and 
10-A (b) of the Act. A similar view was 
taken by a Bench of this Court in Hans 
Raj v. Financial Commissioner, Develop< 
ment, Punjab, 1968 Lah LT 40. 


22, In Letters Patent Appeal No. 
541 of 1968 (Balwant Singh and others v. 
Union of India and others) on 15th April, 
1953, the total holding of Balwant Singh 
was admittedly more than his permis~« 
sible area, namely, 50 standard acres, 
The rest was liable to be declared as 
surplus and it had actually been declara 
ed as such by the Special Collector on 
8th November, 1960, and that order of 
the said Officer was confirmed on appeal 
and then on revision by the Commis~« 
sioner and the Financial Commissioner 
on 5th January, 1965, and 19th February, 
1965, respectively, These were the two 
authorities mentioned in the Act, before 
whom the land owner could go up in 
appeal and revision against the declara~ 
tion of surplus area by the Special Col- 
lector. It means that the order declar« 
ing the surplus area had become final 
under the Act, when the Re-organisation 
Act carne into force, Under that Act, a 
part of the holding of Balwant Singh 
fell in the territory of State of Haryana 
and the remaining in the present State 
of Punjab. He, therefore, took up the 
position that after the re-organisation of 
the States he was entitled to retain his 
permissible area separately in both the 
States of Punjab and Haryana. In other 
words, he said that he could have 50 
standard acres in each of the two States 
and, consequently, the .order passed by 
the Special Collector on 8th November, 
1960, declaring some of his holding as 
surplus area had no effect, when that 
order had not been implemented and the 
said land had not been utilised. He, 
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therefore, along with his wife and son 
filed a writ petition in this Court saying 
that both the States may be restrained 
from ‘utilising the surplus area declared 
by the Special Collector. 


23. It is common ground that in 
all the four cases the order declaring the 
surplus area had become final before the 
Re-organisation Act came into force. 


24. The question for decision is 
whether an order, declaring the area of 
the petitioners to be surplus, which had 
become final under the Act þefore the re- 
organisation of the State of Punjab, 
would continue to have effect after ist 
of November, 1966 (the date of the en- 
forcement of the Re-organisation Act), 
when that order had not been given 
effect to and the surplus area had not 
been utilised by the Government, 


25. It has already been stated 
above that the entire holding of a per- 
son on 15th April, 1953 has to be taken 
into consideration for determining his 
surplus area. If on that date a displaced 
person owns more than 50 standard 
acres, the liability is attached to the area 
above that limit to be declared surplus. 
Simultaneously, the Government acquires 
the right to utilise the surplus area of 
that person for the resettlement of ten- 
ants ejected or to be ejected under Cl. (i) 
of sub-sec, (1) of S. 9 of the Act. This 
is clear from the provisions of S. 10-A (a) 
of the Act which say— 


“10-A (a) The State Government or 
any officer empowered by it in this be- 
half, shall be competent to utilize any 
surplus area for the resettlement of ten- 
ants ejected, or to be ejected, under Cl. (i) 
of sub-section (1) of S. 9. 

(b) x xX X x 

(c) x x x x” 
Clause (i) of S, 9 (1) of the Act is as 
follows: 

“9. (1) Notwithstanding anything 
contained in any: other law for the time 

eing in ‘force, no landowner shali be 
competent to eject a tenant except when 
such tenant— ' 

(i) is a tenant on the area reserved 
under this Act or is a tenant of a small 
dandowner; or 

x X x X >< 

x X x x x 
It means that along with the liability 
of the land to be declared surplus. a cor- 
responding right accrues to the Govern- 
ment to utilise the said surplus area for 
the resettlement of tenants. The result 
is that when the order declaring the 
surplus area becomes final under the Act, 
_jthe Government gets an indefeasible right 

to resettle tenants thereon. But it is 
noteworthy that no time limit has been 
given in the Act, during which the Gov- 
_ ernment had to utilise the land for that 
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purpose. It has also not been further 
provided in the Act that if the utilisation 
is not made by the Government within 
a specified period, the lJand-owners can 
claim that the land has ceased to be 
surplus and should be restored to them. 
In the Act there are, however, two ex- 
ceptions given in Section 10-A (b) which 
reads thus— 

“10-A (b) Notwithstanding anything 
contained in any other law for the time 
being in force and save in the case of 
land acquired by the State Government 
under any law for the time being in force 
or by an heir by inheritance no transfer 
or other disposition of land which is 
comprised in surplus area at the com- 
mencement of this Act, shall affect the 
utilization thereof in Cl, (a). 

x x x 

x x x =" 
According to this section, the two eX- 
ceptions are only in two cases, firstly, 
when the land is acquired by the Gov- 
ernment and secondly, when it goes to 
an heir by inheritance, So far as the 
second exception is concerned. it has fur- 
ther been provided in Section 10-B of the 
Act that where succession had opened 
after the surplus area or any part there- 
of had been utilised under Cl. (a) of 
Section 10-A, the saving specified in 
favour of an heir by inheritance under 
Cl. (b) of that section would not apply 
in respect of the area so utilised, Under 
the Act, therefore, these are the only 
two exceptions. It. was so held by a 
Bench of this Court in Karam Singh v. 
State of Punjab, 1968 Pun LJ 190, where 
it was observed: 


“The only two classes of land that 
are exempted from the operation of the 
mischief of Cl, (b) of S, 10-A are:-— 

(i) land acquired by the State Gov- 
ernment under any law for the time 
being in force, and 

(ii) land acquired by an heir by in- 
heritance, out of the land comprised in 
the surplus area at the commencement 
of the Act.” 


26. In view of what has been said 
above, it is clear that if the surplus area 
had not been utilised by the Government, 
that fact did not affect its right to the 
said area and the same could be utilized 
by it for the resettlement of the tenants. 
The right to resettle the tenants on the 
surplus area was subject only to two ex- 
ceptions mentioned in the Act and refer- 
red to above, and the said exceptions 
could not be increased. It has not been 
shown as to how the non-utilization of 
the surplus area by the Government in 
any way clothes the landowner with any 
more rights. The resettlement of the 
tenants is the duty of the Government 
and if due to one reason or the other 
the said: duty had not been performed, 
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that circumstance did not, under the Act, 
afford a ground to the landowner to say 
that the declared surplus area .ceased to 
be so and came back to him, especially 
when no time limit was fixed in the Act 
for doing so. As under the ordinary 
law, if no limitaticn had been fixed for 
the execution. of a decree, it could not be 
held that on account of its non-execution, 
it had ceased to exist, This was the posi- 
tion in law regarcing the surplus area 
and its utilization, when the re-organisa~ 
tion of the State of Punjab took place, 
By virtue of Section 88 of the Reorgani-« 
sation Act, reproduced below, the law, 
which was applicable to the territories 
before 1st November, 1966, continued to 
apply in spite of the fact that those terri- 
tories had been transferred to the various 
States mentioned in part II of the Re- 
organisation Act. 


“The provisions of Part II shall not 
be deemed to have effected any change 
in the territories to which any law in 
force immediately before the appointed 
day extends or applies, and territorial re- 
ferences in any such law to the State of 
Punjab shall, until otherwise provided by 
a competent Legislature or other compe- 
tent authority, be construed as meaning 
the territories within that State immedia-~ 
tely before the appointed day.” ° 


27. In other words, if the Punjab 
Security of Land Tenures Act was ap- 
plicable to the Old State of Punjab. the 
same would continue to apply to all the 
territories comprised in the said State 
before ist November, 1966, although those 
territories had been distributed amongst 
the various States by the Reorganisation 
Act with effect from Ist November, 1966. 
That means that if the order declaring 
the surplus area had become final under 
the Act before the reorganisation of the 
State of Punjab took place, the same 
would be given effect to and the surplus 
area utilised by the Government under 
the provisions of the Punjab Security of 
Land Tenures Act after lst November, 
1966, since no change in law had been 
effected. 


28. After the Reorganisation Act 
had come into force, the Haryana Adap- 
tation of Laws (State and Concurrent 
Subjects) Order, 1968, (hereinafter called 
the Order) was made on 23rd October, 
1968, by the Governor of Haryana in ex- 
ercise of the powers conferred by S, 89 
of the Reorganisation Act and the same 
was published in the Haryana Govern- 
. ment Gazette on 29th October, 1968. In 
the preamble of that Order, it was men- 
tioned:—— . 

“Whereas by Section 89 of the Pun- 
jab Re-organisation Act, 1966 (hereinafter 
referred to as “the Act’), the appropriate 
Government is empowered by order, to 
make such adaptations and modifications 
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of the law, whether by way of repeal or 
amendment, as may be necessary or ex« 
pendient, for the purpose of facilitating 
the application of any law made before 
the Ist November, 1966, in relation to 
the State of Haryana so that every such 
law shall have effect subject to the ad=- 
aptations and modifications sc made; 


Now, therefore, in exercise of the 
powers conferred by Section 89 of the 
Act and all other powers enabling him 
in that behalf, the Governor of Haryana 


hereby makes the following order, 
namely.” 
29. It was stated therein that the 


Order would be deemed to have come 
into force on the Ist day of November, 
1966, and the term ‘appointed day’ occur- 
ring anywhere in the said Order meant 
‘Ist day of November, 1966’. The term 
‘existing State Law’ had been defined in 
Cl, 2 (b) of the Order as:— 


“‘existing State law’ means any law 
in force immediately before the appoint- 
ed day in the whole or any part of the 
territories now comprised in the State of 
Haryana, but does not include any law 
relating to a matter enumerated in the 
Union List.” _ 

Clauses 10 and 11 of the Order read— 


10. “The provisions of this Order 
which adapt or modify any law so as to 
alter the manner.in which, the authority 
by which, or the law under or in ac« 
cordance with which any powers are ex~ 
ercisable shall not render invalid any 
notification, order, license, permission, 
award, commitment, attachment, bye-law, 
rule or regulation duly made or issued, 
or any thing duly done, before the ap- 
pointed day; and any such notification, 
erder, licence, permission, award,. com- 
mitment. attachment, bye-law, rule, re- 
gulation or thing may be revoked, varied 
or undone in like manner, to the like ex- 
tent and in the like circumstances as if 
it has been made, issued, or done after 
the commencement of this Order by the 
competent authority and under and in 
accordance with the provisions then ap= 
plicable to such a case. 


11. Nothing in this Order shall affect 
the previous operation of, or anything 
culy done or suffered under any existing 
State law or any right, privilege, obliga- 
tion, or liability already acquired, accru« 
ed or incurred under any such law, or 
any penalty. forfeiture or punishment in- 
curred in respect of any offence already 
committed against any such law.” 


30. A combined reading of these 
clauses would show that any order made 
ar anything done or any liability incur- 
red or right accrued before lst Novem~ 
her, 1966, would not be affected by the 
coming into force of the Order. Apply- 
ing this principle to the instant case, it 
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is clear that the order declaring the sur- 
plus area in the case of the petitioners, 
before lst November, 1966, the liability 
attaching to the surplus land belonging 
to the petitioners and the corresponding 
right accruing to the State Government 
for utilising the said area for resettling 
the tenants thereon would not be affected, 
in any way, by the enforcement of the 
Haryana Adaptation of Laws (State and 
Concurrent Subjects) Order on Ist 
November, 1966. Consequently, the res- 
pective State Govts. would be entitled to 
give effect to the order declaring the sur- 
plus area by utilising the same for the 
resettlement of the tenants after the re- 
organisation of the State of Punjab. To 
put it differently, it would mean that the 
order declaring the surplus area would 
be enforced and the tenants settled there- 
on by the Government even after lst 
November, 1966, as if no change in the 
law had taken place. The concerned Offi- 
cers of the States of Punjab and Haryana 
will continue to act and comply with the 
orders already passed before lst Novem- 
ber, 1966. It is needless to mention that 
all the objections and the remedies that 
were available to the landowners under 
the provisions of the Act before Ist 
November, 1966 will remain intact and 
unchanged even after that date, 

31. It was argued by the learned 
counsel that the mere fact that the area 
had been declared surplus before the re- 
organisation of the State of Punjab made 
no difference, because the appellants were 
still in possession of the area in ques- 
tion, the land having not been utilised 
by the Government for the resettlement 
of the tenants. Before the appellants 
could be dispossessed, so argued the coun- 
sel, they could take up the plea that 
after the reorganisation the land could 
not be taken from them, because they 
could then retain permissible area separa- 
tely in the two States. 

32. There is no substance in this 
submission: Admittedly. an order declar- 
ing the land of the appellants surplus had 
been finally made under the Act before 
the reorganisation of the State of Punjab 
took place, with the result that rights 
accrued to the Government to resettle 
tenants thereon. Under the provisions of 
the Order, the said rights were not in 
any way affected by the non-utilisation 
of the surplus area by the Government. 
As I have already held above, under 
Cis. 10 and 11 of the Order, nothing in 
the said Order would affect the previous 
operation of anything done, liability in- 
curred or rights accrued under any law 
in force immediately before 1st Novem- 
ber, 1966. It is undisputed that the order 
declaring the surplus area was passed, 
liabilities were incurred and rights in the 
Government had accrued under the old 
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law. All these things would continue 
even after Ist November, 1966, as if no 
change under the old law had taken 
place, The résult would be that the Gov- 
ernment would be able to utilise the area 
declared surplus before ist November, 
1966, for the resettlement of the tenants 
even after that date. 


33, In view of what I have said 
above, the answer to the second part of 
the question, in my opinion, therefore, is 
that an order, declaring the area to be 
surplus, passed before ist November, 
1966, will continue to have effect after 
that date, even if that order had not 
been implemented and the surplus area 
so declared had not in fact been utilised 
by the Government, 


34, Since in view of this answer, 
all the four Letters Patent Appeals, out 
of which the question of law, referred 
to us, has arisen, are liable to be dis- 
missed, it is needless to give any opinion 
on the first part- of the question. 


35. It was, however, argued by 
the learned counsel for the appel- 
lants in Letters Patent Appeal No. 541 
of 1968 (Balwant Singh v. Union of 
India and others) that the appeal was 
liable to succeed, because according to 
the observations of the Letters Patent 
Bench, no notice of the proceedings for 
declaring the land surplus was given to 
the transferees of the land, namely, Bimla 
Devi and Ranbir Singh (minor) appellants 
Nos. 2 and 3, The order declaring the 
surplus area would, so argued the learn- 
ed counsel, be set aside and the case re- 
manded to the authorities below to start 
the proceedings afresh in accordance with 
law. Counsel, therefore, contended that 
so far his clients were concerned, the 
first part of the question should also be 
answered, because on remand the land- 
owner was bound to raise the objection 
that after the reorganisation of the State 
of Punjab and coming into existence of 
the States of Punjab and Haryana, he was 
entitled to retain his permissible area in 
each State separately. 


36. The entire argument of the 
learned counsel is based on so many as- 
sumptions, The fact remains that, at 
present, the said Letters Patent Appeal 
has not been accepted. If that happens 
then whatever order is passed by the 
Bench, it will be given effect to, In the 
event of the case being remanded, it all 
depends what precise objection the land- 
owner or the transferees are going to 
take before the authorities below and 
what view the latter take regarding the 
same. The appellants would have their 
remedies under the Act and it is only 
after exhausting them that they will be 
able to come to this Court on the writ 
side. It is then that a decision will be 


142 P. & H. [Prs, 1-2] 


given by this Court on whatever points 
are raised here. It is too much -to specu- 
late regarding all these matters at this 
stage. In my view. therefore, it is point- 
less to give our answer on the first part 
of the question. 


37. All the four Letters Patent 
Appeals can now go back to the Division 
Bench for final decision. 

38. There would be no order as 
to costs. 

S. S. SANDHAWALIA, J.: 39. IT 
agree, 

MOHAN SINGH GUJRAL J.:-~ 

40. I agree. 
JUDGMENT OF DIVISION BENCH 
(26-2-1971) 

41, In view of the finding record- 
_ed in our referring order dated 21-5-1970. 
this appeal succeeds as no notice was 
issued to the transferee before passing 
the impugned order. The case will go 
back to the authorities to proceed in ac- 
cordance with law. The impugned order 
is quashed, No costs, 

Appeal allowed. 
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Mrs. Rajinder Kapur, Appellant v. 
Man Mohan Singh Tandon, Respondent. 


C. F. A. F. O. No. 4M of 1971. D/- 
13-9-1971 from .order of Joginder Singh 
Mander, Dist. J.. Chandigarh, D/- 15-1- 
1971. 

Hindu Marriage Act- (1955), S. 12 (1) 
(a) — Impotency — The fact that one 
of the spouses is comparatively over sexed 
does not warrant the inference that the 
other spouse is impotent, (Para 7) 


S. P. Goyal, for Appellant; K. N, 
Sawhney with A. S. Chahl, for Respond- 
ent. 

JUDGMENT:— Mrs. Rajinder Kapur 
has appealed against the order of the 
District Judge, Chandigarh, whereby her 
petition filed against her husband, Shri 
Man Mohan Singh respondent, for an~ 
nulment of marriage under Ss, 12 (1) (a) 
and (c) or in the alternative for judicial 
separation under Section 10 (1) (b) of 
the Hindu Marriage Act, 1955, has been 
dismissed, The allegations were that be- 
fore the marriage the respondent had been 
falsely representing to the petitioner that 
he was employed with a firm at Chandi- 
garh on a salary of about Rs, 1000/- to 
Rs. 1200/- per month and that he had 
obtained the petitioner’ s consent to the 
marriage by practising a’fraud. The 
other allegation is that the respondent 
was impotent at the time of the marriage 
and had continued to be so until the 
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filing of the. petition. The alternative 
relief of judicial separation was sought 
on the ground that-the respondent had 
treated the petitioner with such cruelty 
as to cause a, reasonable apprehension in 
her mind that it will be harmful or in- 
jurious for her to live with her husband. 


2. It is the common case of the 
parties that they had been meeting on 
the sly for a period of about three or 
four years before they had been ulti- 
mately married on i8th February. 1968. 
The appellant is an educated lady of 
about 28 years of age who has been work- 
ing as a teacheress in a school at Chandi- 
garh for the last so many years at a 
salary of about Rs. 200-300 per month. Be- 
fore the marriage the respondent was em- 
ployed as a salesman with a firm having 
its head office at Chandigarh. His head- 
quarters were however at Amritsar but 
his touring job took him to a number 
of places like Ambala, Morinda. Chandi- 
garh, Delhi etc. Both parties had rela- 
tives at some of these stations and this 
fact had made it possible for them to 
meet there secretly even before the mar- 
riage. It may also’ appear that the par- 
ties were keeping up a sustained corres- 
pondence before and after the. marriage 
and it is natural to believe that the evi- 
dence of such conauests in life would be 
treasured and preserved by: the parties. 
The respondent had produced more than 
a hundred letters written by the appel- 
lant and it is rather hard to believe that 
the appellant with her education and in- 
dependent resources was not in a position 
to preserve any of the love letters re- 
ceived by her. The letters that she had 
been writing to the respondent before 
and after the marriage may suggest that 
she is rather a passionate type and the 
medical evidence examined in the case 
seems to put her in the ‘over-sexed’ cate- 
gory. Most of these letters leave no 
doubt in our mind that these meetings 
arranged on the sly, at the risk of in- 
curring the displeasure of the appellant’s 
parents, were not always on such a high 
platonic plane that the close intimacy or 
proximity would have left the appellant 
ignorant of any deficiency or weakness 
in respondent’s manly vigour, if it had 
existed, 


Some of the letters written by the 
appellant, soon after the marriage, to the 
respondent or to his relations. like Exhibit 
R-100, may show that the appellant was 
at complete peace with the world and 
felt fully satiated as a-.recently married 
bride should be. A= man put on a trial 
for a period of three or four years would 
not be able to-hide his weakness when 
the meetings had been so very passionate 
as may appear from the letters written 
by the appellant. The appellant was not 
prepared to get herself, medically ex- 
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amined and the reason that she gave was 
that the respondent had been tinkering 
with the problem of discharging his 
marital obligations, It should have been 
possible for any doctor to say with some 
degree of certainty whether the present 
‘condition of the appellant’s genitals was 
due to a mere superficial tinkering or 
whether it furnished evidence of sustain- 
ed cohabitation as husband and wife, The 
appellant's refusal to allow any medical 
examination of her person could, there- 
fore, be taken as a corroboration of the 
respondent’s statement that he had had 
Sexual intercourse with the appellant 
scores of times even before the marriage, 

3. The respondent had allowed 
himself to be medically examined by two 
doctors during the proceedings. 
was any initial hesitation on his part it 
was only because he had been advised 
by his counsel that the appellant should 
also offer to get herself medically ex- 
amined, Be that as it may, the evidence 
of Dr. Pritam Singh, Chief Medical Offi- 
cer, at Chandigarh, has to be accepted 
with some care. It may appear that the 
doctor had interrogated the respondent on 
two or three sittings and had jotted down 
some notes in a diary. This diary had 
not been produced in the Court when 
the doctor first appeared in the witness- 
box on 27th June, 1969. The doctor, how- 
ever, stated that the diary in which he 
“had taken down the notes could be pro- 
duced, if required, The trial Court, there- 
upon adjourned the case to the next day 
to enable the doctor to bring the diary. 
On the adjourned hearing the doctor 
stated that the diary had been misplaced 
and that certain parts of his report had 
been completed by him during the inter- 
val from his memory and also from the 
notes in his diary. If the notes in the 
diary were available for preparing the 
report a day earlier, there was no satis- 
factory reason why the diary should have 
been withheld from the Court the next 
day. It would, therefore, be natural to 
conclude that if the doctor had produced 
the diary, it would not have supported 
him on all the points that he had men- 
tioned in his report Ex. A-3/A-B, 

The doctor had brought in irrelevant 
considerations in his report when he 
mentioned the presence or percentage of 
sperms in the respondent’s semen. He 
admits in his cross-examination that pre- 
sence or absence of live sperms has 
nothing to do with one’s potency. Not- 
withstanding all this, the respondent was 
reported to have 30 to 35 percent healthy 
and motile sperms in his semen, This 
estimate had been prepared by the doctor 
on rough and ready observations and not 
on the basis of any scientific formula, The 
doctor had not cared to observe the res- 
pondent’s male organ with regard to its 
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state of erection at the time of the semi- 
nal ejaculation. He had found a normal 
physical development of the respondent’s 
sex organs. The opinion given by this 
doctor that the respondent was suffering 
from psychic impotency is based on cer- 
tain answers said to have been given by 
the respondent during his interrogation. 
Since we cannot rely on the doctor's 
notes prepared from his memory or on 
the basis of entries in the diary which 
he does not like to produce for the seru- 
tiny of the Court, his report has little evi- 
dentiary value. 

Even according ‘to these notes the 
respondent used to have sexual inter- 
course with the appellant at one time. 
All that this report, based on unreliable 
data and notes, may seem to suggest is 
that if the respondent was found wanting 


by comparison it was only because the 


appellant was suspected of being unna- 
turally over-sexed. The opinion of the 
other doctor may, therefore, appear more 
natural and convincing. Dr. C. L. Sehgal, 
P. W. 7. a private medical practitioner 
at Gaziabad had been consulted as the 
respondent’s work takes him to that 
station quite often. The doctor has been 
in service in the Irwin Hospital at New 
Delhi and in the U, P. Provincial Medical 
Service for a number of years. He found 
the respondent’s generative organs and 
testicles well developed. There was no 
mal-formation or defect. The respond- 
ent was found to be having normal organs 
and was declared fit to perform the sexual 
act. This evidence is more consistent 
with the conduct of the parties before 
and after the marriage and the letters 
that the appellant had been writing to 
the ‘respondent. The appellant has not 
produced the letters that she had receiv- 


ed and the natural inference is that if 


produced, these letters would throw a 
flood of light on the case, which would 
not suit the appellant. 

4, There is no evidence worth the 
name to suggest that the respondent had 
practised any fraud on the appellant or 
his father with regard to the nature of 
her employment or the monthly emolu- 
ments, The parties had been quite fami- 
liar and intimate for a number of years 
before the marriage and the fact that the 
respondent was employed with a firm 
having its headquarters in Chandigarh 
was known to the appellant. It was, 
therefore, not difficult for the ap- 
pellant or her parents to verify the 
particulars about the respondent’s ser- 
vice and salary from his employers 
at the same station. If the Tres- 
pondent was trying to bring. about the 
appellant’s consent to the marriage by 
making any misrepresentations, the letters 
written by him during that period could 
not have been silent with regard to his 
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station in life and monthly income. The 
respondent has on the other hand pro- 
duced a letter showing that the appellant 
and her father were feeling happy over 
the fact that the respondent had been 
called for interview in connection with 
a Government job which would have 
brought him a menthly salary of only 
about Rs. 200/- to Rs. 300/-. This would 
not have been so if the appellant or her 
parents had really been led to believe 
that the prospective bridegroom or son- 
in-law was already employed on a month- 
ly salary running into four figures. 

5. The letters written by the 
appellant soon after the marriage to her 
husband and his maternal uncle comple- 
tely belie the allegations of physical or 
mental cruelty. If Dr. Pritam Singh’s 
observations in his respect Exhibit A-3 
cannot be relied upon as proof of the 
pleas already taken by the appellant, 
these cannot possibly be accepted as evi- 
dence of pleas not taken at all. It is on 
the basis of these notes recorded from 
memory by Dr. Pritam Singh that the 
appellant would now like to urge, as an 
afterthought, the ground that imputa- 
tions of unchastity are a form of legal or 
mental cruelty, of which the respondent 
has been guilty. The appellant had ex- 
amined about half a dozen other wit- 
nesses but none of tnem had made even 
a passing reference to any such imputa- 
tions of unchastity alleged to have been 
levelled by the respondent against his 
wife. 

6. The writing exhibit A-1 obtain- 
ed from the respondent, allegedly under 
some police pressure, may appear mean- 
ingless in the light of what the appellant 
had been writing to the respondent, both 
before and after the marriage, 


7. The respondent may appear to 
have given us a plausible explanation as 
to why cracks started appearing within 
a few months of the marriage which had 
initially seen such bright promise of suc- 
cess. The respondent was employed with 
a near relation who did not approve of 
this match. It is the appellant’s own case 
that the respondent used to tell her that 
his employer had threatened that if the 
respondent persisted in marrying the ap- 
pellant. he would lose the job. As the 
Warning was not heeded the respondent 
had actually lost the job about a fortnight 
before the marriage. The respondent’s 
mother also owned four houses in Delhi 
and the appellant or her father wanted 
that some of these houses may be trans- 
ferred to the respondent’s name. Many 
a marriage has ended on the rocks þe- 
cause of financial insecurity. Dr, Pritam 
Singh’s report gives us another inkling 
into the working of the parties’ mind. 
These notes were prepared by the doctor 
from his memory or with the help of one 
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or the other party during the short ad- 
journment granted by the court to enable 
the doctor to produce the original notes 
recorded by him, The suggestion con- 
veyed is that the respondent could not 
keep pace as his life partner’s desires 
kept growing with every surfeit of pas- 
sion. The fact, however, that one of the 
spouses is comparatively over sexed, 
would not necessarily mean that the 
other spouse is impotent. 


The loss of the respondert’s job and 
the general financial insecurity may ap- 
pear to be the real reason for the rift 
between the parties within a short time 
of the marriage. The appellant admits 
that the respondent used to tell her be- 
fore the marriage that his employer had 


‘threatened to give him the sack if he 


persisted in going through this marriage 
against his employer’s advice as a well 
meaning near relation and that she had 
put up a false facade of bravado in the 
belief that the respondent was trying to 
put her love to a test. The respondent 
has also stated on oath that his father-in- 
law had started complaining that the res- 
pondent was living on his daughter’s 
earnings. ‘Fhe father-in-law does not 
have such an independent income as 
would place him above accepting a little 
financial assistance from his earning 
daughter even if it be only in the matter 
of sharing the expenses of the domestic 
establishment. The appellant's father 
would naturally resist the parties’ migra- 
tion to Delhi where they feel that they 
have better prospects of finding suitable 
jobs in the metropolis. 
8. I see no ground for interfer- 
ence and dismiss the appeal. Shri 
Sawhney, the learned counsel for the res- 
pondent, does not press for costs. 
Appeal dismissed. 
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Punjab and Sindh Bank Ltd. Decree- 
holder, Appellant v. Jagdish Lal and an= 
other, Judgment-debtor, Respondents. 

Ex. First Appeal No. 337 of 1969, 
D/- 12-8-1971 from decree of H, S. 
Ahluwalia, Sr. Sub. J., Ludhiana, D/- 
10-12-1968. 

Civil P. C. (1908), O. 23, R. 3 — Com- 
promise decree — Execution of — Where 
a deed of compromise can be interpreted 
in two alternative ways, the interpreta- 
tion favourable to the judgment-debtor 
will be adopted, ' (Para 6) 
Cases Referred: Chronological Paras 
(1921) AIR 1921 Oudh 138 {V 8)= 

8 Oudh LJ 407, Gokaran Singh 
v. Mangli . 


KO/LO/F302/71/YPP/RSK 


` Inder Singh, 


1972 


D. N. Awasthy with Avinash J ain, 
for Appellant; R. N. Mittal, with B. S. 
Kamthania, for Respondents. 

JUDGMENT:— The decree-holder 
Bank has filed this appeal against the 
order of the executing Court consigning 
to the record room its execution applica- 
tion as fully satisfied. 

2. Shri Mittal, the learned coun- 
sel for the respondent-judgment-debtors, 
had taken the preliminary objection on 
the last hearing that the appeal has not 
been filed by a person duly authorised in 
that behalf by the appellant-Bank. This 
objection had necessitated on adjourn- 
ment as Shri Awasthy, the learned coun- 
sel for the decree-holder Bank, wanted 
„to get instructions from his clients. He 
has today placed on record the copy cf 
a resolution dated 10-1-1969 passed by 
the Executive Board of the appellant- 
Bank specifically authorising Shri Inder 
Singh, the Manager of their Ludhiana 
Branch. to file an appeal in this case. 
The general power of attorney executed 
by the Directors of the Bank in favour 
of the Secretary has also been placed on 
record. By virtue of their powers under 
the Articles of Associations, the Direc- 
tors may appear to have authorised the 
Executive Board to take decisions in such 
matters. The authorisation in favour of 
the Secretary was made by the Execu- 
tive Board on behalf of the Directors, 
The Secretary had in turn appointed Shri 
the Branch Manager at 
Ludhiana, to take and use all lawful 
proceedings and means for the recovery 
and realisation of such debts and ad- 
vances. He was authorised by this gene- 
ral power of attorney to commence, pro~ 
secute and defend at large all actions, 
suits, claims, ete. etc. He had also been 
authorised to adjust, settle and compro- 
mise all such proceedings and claims ete. 
Art. 91 of the Memorandum and Articles 
of Associations of the appellant-Bank 
authorises such delegation of powers by 
the Directors to an Executive Board, The 
said Board has authorised the Manager 
of the Ludhiana Branch of the Bank to 
file this appeal by a specific resolution. 

3. A similar objection had been 
taken by the _ respondents in the trial 
Court. The case had, however, been com- 
promised before that objection could be 
decided. The filing of this appeal by the 
Branch Manager at Ludhiana has been 
specifically authorised by resolution dated 
10-1-1969 of the Executive Board. The 
Articles of Associations provided that the 
Directors can delegate their powers to the 
Executive Board from time to time. [, 
therefore. find no force in the preliminary 
objection raised by Shri Mittal. This 
objection is accordingly negatived, 

4. The suit as originally filed 
by the appellant-Bank was for the re- 
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covery of a mortgage debt by the sale 
of the mortgaged property. A compro- 
mise decree had been.passed on 22nd 
May, 1959 for a sum of Rs. 43,616.71 p. 
with future interest. The deed of com- 
promise provided that the decretal 
amount was to be payable in monthly in- 
stalments of Rs. 416/- each. The first in- 
stalment was payable on the 5th day of 
June, 1959 and the subsequential instal- 
ments on the 15th day of each subsequent 
English calendar month. In case of 
default in the payment of three instal- 
ments during any calendar year, the 


_ balance was payable in a lump sum. The 


consequences that were to follow prompt 
and regular payments of the instalments 
or a default thereof were incorporated in 
paragraph 4 of the deed of compromise 
which runs as follows:— 


“It is further agreed that in case the 
defendants pay the instalments regularly 
as stated above, the bank decree-holder 
shall charge interest of 44% P. A. only 
from the date of the decree instead of 
9% P. A. from the date of suit as pro- 
vided in para No. 1 above, at the time 
of payment of last instalments due, and 
shall also remit the costs of the suit at 
the same time.” 


5. The paragraph is not happily 
worded and its interpretation has natu- 
rally offered some difficulty. It appears 
to have been the common case of the 
parties before the executing Court that 
the respondent-judgment-debtors had 
cleared the principal decretal amount 
mentioned in the compromise decree in 
monthly instalments which had been re- 
gularly paid on the due dates. Shri 
Awasthy submits that no such concession 
had in fact been made. Both the par- 
ties had filed statements of account in 
the executing Court. According to the 
account statement furnished by the res- 
pondent-judgment~debtors, they had been 
paying monthly instalments of Rs. 416/- 
each, well ahead of the due dates. The 
dates of payment of the various instal- 
ments as given in the account statement 
furnished by the judgment-debtors are 
borne out to. be correct by an account 
statement, Exhibit D. H./1, furnished by 
the appellant-Bank. No appropriation 
has been made of the amounts received 
towards principal or interest and the 
instalments have simply been credited to 
the respondent’s account. The monthly 
instalments received over a period of 
about two years have been dealt with 
by the Bank in this manner and no debit 
entries were raised against the respond- 
ents in respect of interest in this state- 
ment of account, Exhibit D.H./1. 

The Bank has been filing revised ac- 
count statements on later dates and one 
such account statement has been filed with 
the memo of appeal. These revised 
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statements may suggest that the Bank has 
been trying to shift its position from time 
to time and has been making improve- 
ments in its stand. These account state- 
ments are nothing more than admissions 
made by the Bank in its own favour and 
are not binding on the opposite party. 
The question of any appropriation to- 
wards interest during the period that 
the respondents were paying the month- 
ly instalments regularly could not 
arise as the rate at which the in- 
terest was to be charged could not 
be determined and it could not be 
anticipated that the judgmeni-debtors 
would be committing any default at any 
future date. The account statements, Ex- 
hibit D.H./1, and the one furnished by 
the judgment-debtor may. therefore, 
suggest that at one stage the parties were 
agreed that the principal decretal amount 
mentioned in the deed of compromise had 
been adjusted by monthly instalments 
paid on or before the due dates, The 
detailed account statement furnished by 
the judgment-debtors makes it clear that 
with the payment of Rs. 416/~ on 5-8-67, 
the principal decretal amount had been 
cleared off and that a sum of Rs, 63/- 
could be adjusted towards the interest 
due. Subsequent monthly instalments of 
Rs. 416/- each were being deposited by 
the respondents and have been adjusted 
towards the interest at the rate of 44 per 
cent. per annum. The learned executing 
Court may, therefore, appear to have ob- 
served correctly in the judgment under 
appeal that the parties had not disputed 
before it that instalments had been paid 
regularly as agreed between the parties. 


6. It may appear that in case of 
prompt and regular payments of the 
monthly instalments, the judgment- 
debtors were to get concessions in more 
than one form. They were to be charg- 
ed interest at the lower rate of 44 per 
cent. per annum from the date of the 
decree instead of 9 per cent, per annum 
from the date of suit. There was not 
only a reduction in the rate but there 
was also a curtailment of the period for 
which the interest was to .be payable at 
the reduced rates. The respondents were 
also to be absolved from the liability to 
pay costs of the suit. To my mind, no 
other interpretation of paragraph 4 of 
the deed of compromise (reproduced 
above) is possible. Even if two alterna- 
tive interpretations can be drawn, the 
one favourable to the judgment-debtors 
shall have to be adopted. It was held 
in Gokaran Singh v., Mangli, AIR 1921 
Oudh 138 that where the language of a 
judgment was doubtful, the benefit of 
doubt was to go to the judgment-debtors. 

7. It was then contended by Shri 
Awasthy that instalments were to be ad- 
jJusted in the first instance towards the 
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interest due and that if this method of 
calculation is adopted, a substantial 
amount would still be found outstanding 
against the judgment-debtors. He goes 
even so far as to say that from the very 
start, the appellant-Bank was entitled to 
adjust the payments towards interest at 
the rate of 9 per cent. per ennum. The 
Bank had no justification to anticipate a 
default and start charging interest in ad=- 
vance at the higher rate. As long as it 
was not known as to which of the two 
alternative rates of interest fixed by com- 
promise was to be charged, there could 


. be no appropriation of the amounts re- 


ceived towards interest. This may ap= 
pear to have been the intention of the 
parties in the deed of compromise. The 
monthly interest due on the decretal‘ 
amount if calculated at the rate of 9 per 
cent per annum would exceed Rs, 300/- 
and would leave such a small amount 
to be adjusted against the principal that 
the respondents would have continued in 
debt for the rest of their lives in spite 
of the substantial payments they may 
have been making regularly every month, 
It is not likely that any of the parties 
could have agreed to such an iniquitous 
arrangement, 

8. I see no grounds for interfer- 
ence and dismiss the appeal. The par- 
ties are, however, left to bear their own 
costs as a preliminary objection taken by 
the judgment-debtors had let to an un- 
necessary adjournment. 

Appeal dismissed, 


a 
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Madan Lal and another, Petitioners 
v. Smt. Lajwanti Devi and others, Res- 
pondents. 


Civil Revn. No, 199 of 1971. D/- 6-8- 
1971 from order of R. D. Aneja. Sub. J. 
ist Class, Sirsa, D/- 28-11-1970. 


Civil P. C. (1908), S. 115 — Decision 
as to court-fee — Court’s decision is not 
revisable at the instance of defendant, 

Whether proper court-fee is paid on 
a plaint is primarily a question between 
the plaintiff and the State and the de~ 
fendant even if he honestly believes that 
proper court-fee has not been paid has 
no right to go in appeal or revision 
against order oof court adjudging the 
court-fee — (X-Ref— Court-fees Act 
(1870), S. 12). AIR 1961 SC 1299, Foll, 

(Para 3} 

Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 1299 (V 48)= 
1961-3 SCR 1015, Rathnavarma- 

raja v. Smt. Vimla i 


KO/KO/F318/71/DGB/MBR 


1972 


S. Amol, for Petitioners; S. 5S. 


R. 

Mahajan, for Respondents. 

ORDER:— This revision petition 
deserves to be dismissed in view of the 
decision of the Supreme Court in Sri 
Rathnavarmaraja v, Smt. Vimla, AIR 
1961 SC 1299. 

2. An objection was taken by the 
defendants-petitioners that proper court- 
fee had not been paid on the plaint. This 
matter was tried by the Subordinate 
Judge, who after appraising the evidence 
produced in the case, held that the valua- 
tion of the suit for purposes of court-fee 
for the relief of possession was Rupees 
10,000/- and not Rs. 400/- as assessed by 
the plaintiff. The case of the defendants 
is that the value of the shops in dispute 
is much more than what has been deter- 
mined by the trial Judge and it is for 
this purpose that they have filed the 
present revision petition in this Court. 

3. The Supreme Court decision, 
referred to above, says:— 

“Whether proper court-fee is paid 
on a plaint is primarily a question be- 
tween the plaintiff and the State. The 
jurisdiction in revision exercised by the 
High Court under Section 115 of the 
Code of Civil Procedure is strictly con- 
ditioned by Cls. (a) to (c) thereof, The 
defendant who may believe and even 
honestly, that proper court-fee has not 
been paid by the plaintiff has still no 
right to move the superior courts by ap- 
peal or in revision against the order ad- 
judging payment of court-fee payable on 
the plaint.” 

4. In view of this authority, there 
is no merit in this petition and the same 
is, accordingly, dismissed with costs. 

Petition dismissed. 
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Shiv Kumar Mool Chand Arora, 
Plaintiff Petitioner v. Mool Chand Jas- 
want Ram Arora and others, Defendants 
Respondents. 


Civil Revn. No. 555 of 1971, D/- 4-8- 
497i, against order of T. P. Garg, Sr. 
Sub, J. (with enhanced appellate powers). 
Warnaul, D/- 16-4-1971. 

Hindu Law — Joint family property 
— Alienation — Where the property is 
a joint Hindu family property and the 
proposed alienation is not for the bene- 
fit of the family or for legal necessity, 
any of the coparceners can prevent such 
an illegal act by bringing a suit for in- 
junction — (X-Ref:— Civil P, C. (1908), 
QO. 39, R, 1). (1895) ILR 19 Bom 269, Rel. 
on. (Paras 7, 13) 
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It cannot be the law that coparceners 
must wait till the transaction is complete 
and then take steps to get back the pro- 


perty. (Para 9) 

Cases Referred: Chronological Paras 

(1895) ILR 19 Bom 269, Anant 
Ramrao v, Balwant il 


Dr. A. S. Anand with Madan Lal, for 
Petitioner; H. L. Sarin with K. R. Chau- 
dhari and M, L. Sarin, for Respondents. 

ORDER:— This revision raises an in- 
teresting. point. 

A. Shiv Kumar, who is petitioner 
before me, brought a suit against his own 
father and his .two brothers seeking a 
permanent injunction for restraining 
them from alienating the property in 
dispute, which was alleged to be joint 
Hindu family property. The allegations 
in the plaint were that in connivance 
with his two other sons, Dina Nath and 
Satya Pal, his father, Mool Chand, was 
alienating the property in dispute with- 
out any valid legal necessity or any bene- 
fit of the family and the estate and that 
the alienation was being effected to cause 
wrongful loss to the plaintif£ 

3: The ancestral nature of the pro- 
perty was denied by the father, who 
claimed that the property was his self- 
acquired. Nothing, however, seems to 
have been said by him to the effect that 
he was alienating the property for any 
legal necessity, : 

4, A temporary injunction was 
also claimed by the plaintiff preventing 
his father and his brothers from alienat- 
ing the property during the pendency of 
the suit. This was granted by the trial 
Court, but the lower appellate Court, 
apart from going into prima facie merits 
of the case, whether the property was 
ancestral or not, observed that according 
to Hindu law, as modified by custom in 
Punjab, a son is not entitled to seek parti- 
tion of the joint family property during 
the lifetime of his father and that, con- 
sequently, a son has no right whatever 
to prevent his father from alienating the 
joint Hindu family property, and the 
only remedy available to him is that, 
after the alienation, he can bring a suit 
challenging the alienation on the ground 
that the same is not binding on the fami- 
ly, being not for legal necessity. In view 
of the above, he vacated the injunction 
order and the plaintiff has filed this revi- 
sion. 

5. So far as the question of ances- 
tral nature of the property is concerned, 
that is a disputed question of fact, which 
cannot be gone into at this early stage 
of the suit and I would not like to make 
any observation regarding that. 

: 6. The question for determination 
is, whether, if the property is a joint 
Hindu family property, a son, being a 
coparcener, is entitled to prevent the 
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manager or the Karta of the family, who 
may happen to be his father, from alienat- 
ing the property without any legal neces- 
sity and thus depriving the family and 
particularly the  plaintiff-son from the 
enjoyment of the jcint Hindu family pro- 
perty. The case was heard yesterday and 
was adjourned to enable the counsel to 
look into this matter. 


7. So far as the right of a Karta 
is concerned, it is well established that 
he can alienate the joint Hindu family 
property only for legal necessity and for 
the benefit of the estate. If the Karta 
happens to be a father, then, as observed 
in paragraph 256 of Mulla’s Hindu Law, 
at page 290, he has the power to “sell or 
mortgage ancestral property, whether 
movable or immovable, including the in- 
terest of his sons, grandsons and great- 
grandsons therein, for the payment of 
his own debt, provided the debt was an 
antecedent debt and was not incurred for 
immoral or illegal purposes. ” The author 
then goes on to say that "except as afore- 
said, a father has no greater power over 
coparcenary property than any other 
manager, that is to say. he cannot alienate 
coparcenary property except for legal 
necessity or for the benefit of the family.” 


8. That being the case, the only 
point for determination is that, if the 
Karta tries to alienate the property not 
for legal necessity, can he be restrained 
by the other coparceners or the other 
coparceners must watch and let the Karta 
part with the property by sale. mortgage 
or otherwise and bring a suit thereafter 
challenging such an alienation. 


9. Apart from any law, common 
sense should dictate that if an act of the 
Karta is illegal, according to the law by 


which he is governed. and if the copar- - 


ceners come to know of the contemplated 
act, they should be in a position to pre- 
vent him from doing it and thus save 
an innocent alienee from further litiga- 
tion and it could not possibly be the law 
that they must wait till the transaction 
is complete and then take steps to get 
back the property. 


10. N. R. Raghavacharia in his 
treatise on Hindu Law, Sixth Edition, in 
paragraph 269, at page 298, specifically 
deals with this topic. The heading is 
“Right to restrain improper acts” and it 
runs as follows:— 


“A coparcener who does any act 
which is either illegal or improper and 
prejudicial to the joint interests or enjoy- 
ment can be restrained from such act 
by an injunction at the instance of the 
other coparceners. In suit for an injunc- 
tion as between members of a coparcenary 
with reference to joint family property, 
the exercise of the Court’s jurisdiction is 


A. I. R. 


limited to acts of waste, illegitimate use 
of the family Scans or. acts amount- 
ing tO OUSTEL, crcccccccccceccees 

11. In Anant Ramrao v. Balvanf, 
(1895) ILR 19 Bom 269, it was observed 
as follows:— 


“In dispute between members of a 

joint Hindu family with respect to joint 
property, the exercise of the Court’s 
jurisdiction to grant relief by injunction 
should be confined to acts of waste, illegi- 
timate use of the family property. or acts 
amounting to ouster.” 
In that case, the question was, whether 
the plaintiff was in the enjoyment of a 
portion of the house from the use of 
which he was being ousted, ard for that 
matter the case was sent back to the dis- 
trict Court for giving a proper finding, 
Be that as it may. the fact is that a 
Court can grant an injunction where one 
of the coparceners by his wrongful act 
tries to waste the property. or makes 
illegitimate use of the same or acts in a 
way which amounts to ouster. It goes 
without saying that if a coparcener sells 
property, without any legal necessity and 
which he is not authorised to do under 
the law, he is certainly ousting the other 
coparceners. 


12. In paragraph 306. at page 351, 
of the Raghavachari’ s Hindu Law, aliena- 
tion by a father is particularly dealt with 
as follows:— 


“An alienation by a father of the 
joint family property neither for family 
necessity nor for his antecedent debt has 
the same effect as that of an alienation 
by a coparcener who is neither a manager 
nor a father of a joint family.” 


13. In view of the above, I have 
no hesitation in holding that in a proper 
case, i. e.. where the property is a joint 
Hindu family property (assuming it is 
proved by the plaintiff) and the proposed 
alienation is not for the benefit of the 
family or for legal necessity, any of the 
coparceners can prevent such an illegal 
act by bringing a suit for injunction. 


14, For the aforesaid reasons, T 
find that the judgment and the decree of 
the lower appellate Court, proceeded on 
an altogether wrong view of the law lead- 
ing to failure to exercise the jurisdiction, 
I, therefore, accept this revision with 
costs, set aside the order of the lower 
appellate Court and restore that of the 
trial Court. Intimation will be sent to 
the Court below. 


Revision allowed, 
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D. K. MAHAJAN. J. 


Hari Singh and others, Plaintifis-Ap~ 
pellants v. Chand Singh and others, 
Defendants-~Respondents. 


Second Appeal No. 173 of 1961, D/- 
29-7-1971 from decree of Des Raj 
Dhameja, Addl Dist. J..° Sangrur, D/- 
2-1-1961. 

(A) Punjab Redemption of Mortgag- 
ed Lands Act (2 of 1913), S. 4. 

A puisne mortgagee cannot redeem 
the prior mortgage and dispossess prior 
- mortgagee under Section 4, when the 
prior mortgagee had purchased the equity 
of redemption and had become the owner 
of the mortgaged property by virtue of 
the doctrine of merger. Section 101, 
T. P. Act has no application to such a 
case, {(X-Ref:— T., P. Act (1882). Sec- 
tion 101). (Para 6) 

(E) Transfer of Property Act (1882), 
S. 101 — Under S. 101, although a mort- 
gagee who purchases equity of redemp- 
tion may keep the mortgage alive for his 
own defence as against the puisne mort- 
gagee, it is not obligatory on him to do 
S0. (Para 6) 

Atma Ram, for Appellants; V. P. 
Sharda and H. R. Aggarwal, for Res- 
pondents. 

JUDGMENT:— In order to arrive at 
a correct decision in this second appeal, 
it is necessary to set out the facts not 
only in detail but also with precision. In 
the decisions of the courts below there 
is considerable confusion of thinking both 
on the question of law as well as on the 
questions of fact. To say the least I 
have derived a very little assistance from 
the decisions rendered by the courts 
below. 

2. Naraina was the owner of the 
land with which we are concerned. He 
mortgaged a parcel of this land (herein- 
after referred to as the first parcel) to 
Hari Singh, Chand Singh and Kaka Singh 
sons of Bhola Singh on 23-12-1984 which 
will be equal to 1927 A. D. In the year 
1928 A.D. he created a further charge 
on this very land in favour of the mort- 
gagees. He again mortgaged another par- 
cel of land (hereinafter referred to as 
the second parcel of land) to Teku and 
Harnama. Teku sold his mortgagee 
rights in the second parcel of land to 
the extent of 1/2 to Hari Singh, Chand 
Singh and Kaka Singh. Naraina then 
died. He was succeeded to by Roor 
Singh. On the death of Roor Singh. his 
widow Smt. Bhagwan Kaur succeeded. 
Smt. Bhagwan Kaur created a fresh mort- 
gage on the said two parcels of land. 
along with some other land in favour of 


KO/LO/F303/71/HGP/RSK 


ne Te ei eee eet 


Hari Singh v. Chand Singh (Mahajan J.) 


[Prs, 1-5] P. & H. 149 


Chand Singh, Mukhtiar Singh and Nihal 
Singh sons of Sadha Singh. The mort- 
Bagees of the first parcel of land are the 
plaintiffs and the mortgagees from Smt. 
Bhagwan Kaur (hereinafter described as 
defendant No. 1) are the parties to the. 
present litigation. 

3. It is also alleged that Smt 
Bhagwan Kaur relinquished her right of 
redemption in favour of her daughter but 
the lower Appellate Court found that 
there was, in fact, no valid relinquish- 
ment. This matter does not require any, 
further consideration. 


4, Defendant No. 1 applied to the 
Collector under the Redemption of Mort- 
gaged Lands Act for redemption of the 
previous mortgage in favour of the 
plaintiffs. During the pendency of the 
application Smt. Bhagwan Kaur sold the 
equity of redemption and whatever land 
shechad obtained from Naraina to the 
plaintiffs. The plaintiffs in the applica- 
tion for redemption before the Collector 
urged that the same was not maintain- 
able because they were no longer the 
mortgagees of the land. They had be- 
come the owners of the equity of redemp- 
tion and the mortgage had merged into 
it. This contention was overruled. An 
order for redemption was passed in favour 
of defendant No. 1. In consequence of 
that order defendant No. 1 took posses- 
sion of the land. 


5. This led to the present suif 
by the plaintiffs for possession of the 
land on the ground that the order of re- 
demption passed by the Collector was 
illegal inasmuch as there was no sub- 
sisting mortgage, which could be redeem- 
ed, The suit was contested by defendant 
No. 1. A large number of issues were 
framed on the pleadings of the parties 
and they are set out below:— 

1. Whether the defendants have taken 
possession of the disputed land in execu- 
tion of the order of Collector, Sangrur 
dated 22-1-1959? 


2. If issue No. 1 is proved whether 
the suit in the present form is maintain- 
able? 

3. Whether the order of the Collector 
dated 22-1-1959 whereby he ordered the 
redemption of the disputed land is illegal 
and as such is not binding on the plain- 
tiffs? 

4. Whether khasra numbers mention- 
ed in paras Nos, 4 and 5 of the plaint 
have been wrongly described? 


o. Whether Bhagwan Kaur mortgag- 
ed the disputed land with defendant No. 1 
for a period of five years? If so what 
is its effect? 

6. Whether Bhagwan Kaur was not 
the owner of the disputed land when the 
same was mortgaged by her in favour of 
defendant No. i? 
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7. Whether land measuring 1] Bighas 
and 16 biswas described in para No. 5 
of the plaint was sold by one Teku in 
favour of the plaintiff? If so, what is 
its effect? 

8. Whether Bhagwan Kaur on 14-7- 
1958 sold the disputed land along with 
some other land to the plaintiff and 
Karnail Singh defendant No. 2? If so, 
what is its effect? 

9. Whether the suit is properly valu- 
ed for purposes of court-fee? 


10. Whether the plaint has not been 
amended in accordance with the order of 
the court dated 16-5-1959? 

11. Whether defendant No. 1 had ap- 
plied to the Collector for redemption of 
a part of the mortgaged property? If so 
what is its effect? 

It is not necessary to advert to these 
issues. The controversy in the lower ap- 
pellate- Court really centred round two 
matters, (1) whether the order of the 
Collector was valid in view of the plea 
raised by the plaintiffs that the mortgage 
in their favour no longer subsisted; and 
(2) whether there could be a claim for 
partial redemption. On the facts, it ap- 
pears to me that the second matter is 
inconsequential. It is only the first 
matter which is of real consequence. The 
Courts below without understanding the 
import of Section 101 of the Transfer of 
Property Act, 1882 proceeded to dismiss 
the. plaintiffs’ ,suit on the basis of that 
provision. It was concluded that the sale 
of the equity of redemption to the plain- 
tiffs did not put an end to the mortgage 
in their favour. The plaintiffs being dis- 
satisfied have now come up in second 


appeal. 

6 Mr. Atma Ram, the learned 
counsel for the plaintiffs contends that 
by purchasing the equity of redemption, 
they became the owners of the land 
which was under mortgage with them. 
On the date the Collector ordered re- 
demption, there was no subsisting mort- 
gage which defendant No. 1 could redeem. 
In my opinion, there is force in this 
contention and it must prevail. The 
plaintiffs’ suit could not be dismissed on 
the basis of Section 101 of the Transfer 
of Property Act. It does not apply, as 
would be.clear from its plain language. 
Section -101 is in the following terms:— 

“Any mortgagee of, or person having 
a charge upon, immoveable property, or 
any transferee from such mortgagee or 
charge-holder, may purchase or other- 
wise acquire the rights in the property 
of the mortgagor or owner, as the case 
may be, without thereby causing the 
mortgage or charge to be merged as ve- 
tween himself and any subsequent mort- 
fagee of, or person having a subsequent 
charge upon, the same property; and no 
such subsequent mortgagee or charge- 
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holder shall be entitled to foreclose or 
sell such property without redeeming the 
prior mortgage or charge, or otherwise 
than subject thereto.” 

It is true that where a mortgagee pur- 
chases the equity of redemption, he may 
keep the mortgage alive for his own 
defence as again the puisne encum- 
brancer. But this does not mean that he 
is obliged to do so. In the instant case 
there was no question of plaintiffs keep- 
ing alive the mortgage in their favour 
for defence. They claim that by reason 
of purchase of the equity of redemption, 


- the mortgage in their favour was wiped 


out. The question of intention to keep 
it alive does not arise. Moreover the 
plaintiffs did not need to keep it alive. 
It is also equally well settled that the 
union of a charge and ownership of an 
estate amounts to merger because a lesser 
estate is drowned in the bigger. A man 
cannot be his own debtor. This is preci- 
sely what happened when the first mort- 
gagees purchased the equity of redemp- 
tion. Therefore, the subsequent mort- 
gagees could in no case redeem the first 
mortgage and dispossess them when the 
plaintiffs had become the owners of the 
land by reason of the applicability of the 
doctrine of merger. 

7. For the reason recorded above, 
I allow this appeal, set aside the judg- 
ments and decrees of the courts below 
and decree the plaintiffs’ suit. 

8. However, what I have said will 
not affect the mortgage made by Smt. 
Bhagwan Kaur in favour of defendant 
No. 1. The only remedy of the plain- 
tiffs would be to redeem it in accordance 


with law. 
Appeal allowed. 
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P. C. PANDIT AND GOPAL SINGH, JJ, 
Municipal Committee, Ludhiana, Ap- 
pellant v. Ved Parkash Joshi. Respondent. 
Letters Patent Appeal Na. 501 of 
1970. D/- 28-7-1971 against judgment of 
H. R. Sodhi, J. in Civil Writ No. 1770 of 
1966. D/- 9-10-1969. 
Letters Patent (Punjab and Haryana), 
Cl. 10 — Point not raised befare single 
Judge and no finding thereon given — It 
cannot be raised.for the first time in 
Letters Patent Appeal. (Para 10) 
H, S. Doabia and T. S. Deaabia. for 
Appellant; Kuldip Singh, for Respondent. 
GOPAL SINGH, J.:— This is Letters 
Patent appeal by Municipal Ccmmittee, 
Ludhiana against Ved Parkash Joshi. It 


is directed against the judgment of single 
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Judge dated October 9, 1969 quashing the 
order of dismissal of the respondent dated 
July 6. 1966 and holding that he be 
deemed to be in service until he is re- 
moved in accordance with law. The facts 
leading to the appeal are as under:— 

2. The respondent was employed 
as Building Superintendent with the ap- 
pellant, There were against him allega- 
tions of misappropriation of money, 
dereliction of duty, absence from duty 
and overcharging and overspending of 
municipal funds. The respondent was 
served with a charge-sheet on January 
4. 1965. He was asked to submit his ex- 
planation to the charge-sheet supplied to 
him. On January 5, 1965, the respondent 
asked for supply of copies of certain 
documents existing in the relevant files 
but instead of copies being supplied to 
him, he was told that he could inspect 
the documents, the copies of which were 
required by him. He submitted his ex- 
planation in reply to the charges. He 
denied the charges. He also pleaded that 
they were vague. One of the charges 
pertained to loss of Rs. 720 per mensem 
suffered by the appellant on account of 
the negligence on the part of the res- 
pondent in course of construction of roofs 
of some shops. He was served with a 
supplementary charge-sheet on January 
11, 1965. That charge-sheet pertained to 
over-payment of Rs. 3,664.69. In reply, 
he described the charge baseless. 


3. In the meeting of the appellant 
held on December 6, 1965, a Sub-Com- 
mittee of seven members was constituted 
to hold enquiry into the charges drawn 
up against the respondent. The Sub- 
Committee held enquiry in course of se- 
veral sittings and recorded evidence of 
witnesses and took on file documentary 
evidence adduced by the parties. The 
Sub-Committee drew up report dated 
May 10, 1966. In its report, the Sub- 
Committee found that the following 
charges had been established against the 
respondent:— 


(1) Over-payment of Rs. 3,664.69. 

(2) Negligence in the disposal of 
town planning schemes. 

(3) Delay in the disposal of 200 
building applications, , 

(4) Absence from duty without prior 
approval of leave. 

(5) Negligence and inefficiency in 
connection with the construction of three 
shops, an office building, a slaughter 
house and supply of bricks. 


(6) Pilferage of 36.000 bricks, 
(7) Nonaccounting for 1,14,000 bricks. 


4, The respondent was called upon 
to compensate the appellant for the sum 
of Rs. 3,664.69 found to have been over- 
paid by him to a contractor and the sum 
of Rs. 720 per mensem found to have 
been suffered as loss by the appellant, 
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The appellant considered the report of 
the Sub-Committee in its meeting held 
on June 9. 1966 and agreeing with its 
findings ordered the dismissal of the res< 
pondent from service holding him to be 
guilty in respect of thes above charges. 
In its resolution, the appellant observed 
that the sum of Rs. 3,664.69 be treated 
as having been misappropriated by the 
respondent and the same be recovered 
from him, that the loss of Rs. 720 per 
mensem having been caused to the ap- 
pellant on account of the negligence of 
the respondent in the construction of 
roofs of some shops, the roofs be replaced 
by the respondent to the satisfaction of 
the Municipal Engineer of the appellant 
and that in case of failure on the part 
of the respondent to do so, the sum of 
Rs. 720 per mensem be also recovered 
from the respondent. 


5. The respondent filed writ peti- 
tion under Arts. 226 and 227 of the Con- 
stitution on August 16, 1966 alleging that 
he had not been supplied with copies of 
the documents applied for by the res- 
pondent to the appellant to enable him 
to reply to the charges and to cross- 
examine the -witnesses produced in sup- 
port of the charges framed against him 
and to give effective defence against those 
charges, that the list of witnesses and 
documents sought to be produced on 
behalf of the appellant against the res- 
pondent was not supplied to him before 
the evidence was led and the documents 
were proved on. behalf of the appellant, 
that the proceedings were conducted and 
in particular the evidence of Joginder 
Singh P. W, was recorded and conclud- 
ed by the Sub-Committee in the absence 
of the respondent, that in the meeting 
held by the Sub-Committee on January 
14. 1966. only - three members out of 
seven members attended the meeting and 
consequently the proceedings conducted 
on that date were without jurisdiction 
and ineffective against the respondent, 
that no copy of the report drawn up by, 
the Sub-Committee finding the respond~ 
ent to be guilty of various charges was 
supplied to the respondent and that no 
opportunity was afforded to the respond- 
ent to show cause against the punishment? 
of his dismissal sought to be imposed 
pee ee respondent on the basis of that 
report, 


6. In the return filed on behalf 
of the appellant, various pleas raised in 
the writ petition by the respondent were 
controverted and it was pleaded that the 
respondent having been given the op- 
portunity of inspection of the list of wit 
nesses and of the documents. supply of 
copies of the list and the documents was 
not necessary, that the statement of 
Joginder Singh recorded in the absence 
of the respondent did not materially 
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affect the result of the enquiry as he 
was a formal witness and not a witness 
of any importance and that according 
to bye-law 64. the absence of members 
of the Sub-Committee on January 14, 
1966 could not vitiate the proceedings 
conducted on that date. The appellant 
in its return admitted that the procedure 
laid down in Rule 7 (6) of the Punjab 
Civil Services (Punishment and Appeal) 
Rules, 1952, hereinafter called ‘the Rules’ 
applicable to the respondent had not been 
followed and after the receipt of the re- 
port from the Sub-Committee, no notice 
had been given to the respondent to show 
cause in respect of the action proposed 
to be taken against him. It was, how- 
ever, contended that it was not necessary 
to do so since the procedure was in con- 
formity with the provisions of Rule 3 
of the Punjab Municipal (General) Rules, 
hereinafter called ‘the General Rules’ 
framed under Section 240 of the Punjab 
Municipal Act. 1911. 


T. On the basis of the above’ 


pleadings of the parties, the learned 
single Judge came to the conclusion that 
the order of dismissal of the respondent 
was wrongful and invalid inasmuch as 
he had not been supplied with copies of 
list of witnesses and of documents as 
required by him, the appellant had a 
right of cross-examination of Joginder 
Singh P. W. and the proceedings con- 
ducted in his absence without affording 
the respondent opportunity to cross- 
examine that witness prejudiced the case 
of the respondent and rendered the pro- 
ceedings invalid, the absence of the mem- 
bers, who did’ not attend the meeting of 
the Sub-Committee on January 14. 1966, 
vitiated the proceedings as the Sub- 
Committee was not properly constituted, 
bye-law 64 had nothing to do with the 
Sub-Committee constituted for the pur- 
pose of conducting enquiry against the 
respondent, by virtue of Rule 7 (6) of 
the Rules, it was obligatory on the ap- 
pellant to supply the respondent with a 
copy of the report and to serve him with 
a show-cause notice and Rule 3 of the 
General Rules relied on by the appellant 
is irrelevant and had nothing to do with 
the obligation cast upon the appellant 
to supply copy of the report as well as 
to serve him with a show-cause notice 
against the punishment proposed against 
him on the basis of that report and con- 
sequently quashed the order of dismissal. 
‘ The appellant feeling dissatis- 
fied with the judgment of the learned 
Judge has ‘filed the present appeal. 


9, Shri H. S, Doabia appearing on 
behalf of the appellant did not raise any 
argument against the above findings 
arrived at by the learned single Judge in 
holding that the dismissal of the - res- 
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pondent was wrongful. He admitted at 
the bar that copy of the report of the 
Sub-Committee finding the respondent 
guilty of the charges had not been sup- 
plied by the appellant to the respondent 
and that the same should have been sup- 


‘plied to him under Rule 7 (6) of the 


Rules. He, however, raised a new and 
the only point that no order of reinstate- 
ment as spelt out of the cansequential 
effect of the declaration granted by the 
learned single Judge could be made, when 
an order of dismissal of an employee 
of a Municipal Committee has been chal- 
lenged on the ground of its being wrong~ 


‘ful. that the appropriate remedy is to 


file a suit for damages and that such an 
employee cannot ask for reinstatement. 


10. Admittedly, this point was 
never raised before the learned single 
Judge. Such a point cannot be allowed 
to be raised for the first time in the 
absence of its having been raised ‘before 


him and no finding thereon having been 


given by him. Moreover, it has been ad- 
mitted by both the counsel for the par- 
ties that the respondent has retired from 
the service of the appellant and is no 
longer in service and consequently the 
question of his being entitled or not en- 
titled to reinstatement does not now 
arise. We did not allow the counsel to 
canvass for this altogether new point 
and one of no consequence naw. 


Il. In the result, the appeal fails 
and is disallowed. There will, however. 
be no order as to costs. 

PREM CHAND PANDIT, J.: 12. I 
agree, i 

2 Appeal dismissed, 
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D. K. MAHAJAN AND E. R. SODENI, JJ. 


Sohan Singh Jit Singh and others, 
Defendants-Appellants v. Gurtej Singh 
and another, Plaintiffs-Respondents, 


Letters Patent Appeal No. 119 of 
1970. D/- 21-7-1971 against judgment of 
D. S. Tewatia, J. in S. A. No. 1474 of 
1967, D/ 9-2-1970. 


(A) Punjab Pre-emption Act (1 of 
1913), S..15 (1) (a) Thirdly — Applica- 
bility —- An adopted son can pre-empt. 
AIR 1966 Punj 258, Followed. (Para 7) 


(E) Hindu Law — Adoption — Posi- 
tion of adopted son — The adopted son 
has the same status vis-a-vis his adop- 
tive parents as a natural born son — Dis- 
tinction between an adoption under the 
customary law and an adoption under 
the Hindu Law pointed out. (Para 9) 
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Cases Referred: Chronological 

(1966) ATR 1966 Punj 258 (V 53)= 
ILR (1966) 1 Punj 680, Inder 
Singh v, Kartar Singh 


Puran Chand with P. C. Khungar, 
for Appellants; Harbans Lal, for Res- 
pondents. 

JUDGMENT:— This is an appeal 
under Cl. 10 of the Letters Patent and is 
directed against the decision of a learned 
Single Judge of this Court. The learn- 
ed Single Judge confirmed the decision 
of the lower Appellate Court, which in 
turn had affirmed the decision of the 
trial Court. 

2. The facts are fairly simple. The 
land in dispute was sold by Ajmer Kaur 
to Sohan Singh, Major Singh and Gurjant 
Singh, appellants. The sale was pre- 
empted by Harchand Singh, husband of 
Ajmer Kaur and Gurtej Singh. an ad- 
opted son. In the plaint. Gurtej] Singh 
stated that he was the adopted son of 
Aimer Kaur. 


Paras 


The suit was contested by thee. 


defendants and a large number of pleas 
were raised, but we are now not con- 
cerned with them. The only issue that 
was debated in the Courts below was 
issue No. 1, that is. the cent of the plain- 
tiffs to pre-empt the sale. 

| 4, The trial Court came to the 
conclusion that Harchand Singh. husband 
of Aimer Kaur, had no right to pre-empt 
the sale, but Gurtej Singh, the adopted 
son, had the right to do so. Therefore, 
Gurtej Singh’s suit was decreed. 


5, An appeal by the vendee-de- 
fendants against this decree to the lower 
Appellate Court met with no success. In 
the lower Appellate Court, only issue 
No. 1 was debated. 

6. Dissatisfied with the concur- 
rent decisions of the Courts below, a se- 
cond appeal was taken to this Court. 
The learned Single Judge dismissed the 
appeal and affirmed the decision of the 
lower Appellate Court. 

7. The principal ground that was 
urged before the learned Single Judge 
was that in the plaint the plea of Gurtej 
Singh was that he was the adopted son 
of Aimer Kaur and evidence had been 
led that he was the adopted son of Har- 
chand Singh. In fact there is no change 
of front. Adopted son of Harchand Singh 
would naturally be the adopted son of 
Ajmer Kaur, wife of Harchand Singh. 
Moreover, the parties were not misled by 
this averment in the plaint. They knew 
what had to be proved, that is, the vali- 
dity of adoption of Gurtej Singh had to 
be proved. AIl the three Courts have 
found as a fact that the adoption is 
valid. That being so, the only question 
that is to be decided is whether an ad- 
opted son can pre-empt. On this point 
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there can be no two opinions and the 
matter stands concluded by a decision 
of this Court in Inder Singh v. Kartar 
Singh, AIR 1966 Punj 258. 

8. Mr. Puran Chand, learned 
counsel for the appellants, has advanced 
an ingenious argument. This argument 
was not advanced in the two lower 
Courts. and also before the learned Single 
Judge, The argument is that the ap- 
pointment of an heir under the Punjab 
Customary Law is a personal appoint- 
ment. The plaintiff, Gurte] Singh, was 
adopted by Harchand Singh. Therefore, 
he can only succeed to Harchand Singh’s 
property. He thereby does not become 
the adopted son of Ajmer Kaur. 


9. We are unable to agree with 
this contention, In the first place, this 
point was not taken in the Courts below 
and cannot be permitted to be raised in 
a Letters Patent Appeal. Secondly, this 
contention is without any force. When-: 
ever an adoption takes place, the adopted 
son is as much a son of the father as of 
the mother. A son is adopted only when 
there is no natural son and after adop-’ 
tion if a natural son is born, he shares 
equally with the adopted son. This 
clearly indicates that the adopted son, 
has the same status vis-a-vis his adop-| 
tive parents as a natural born son. The, 
only difference between an adoption 
under the customary law and an adop- 
tion under the Hindu Law is that if the 
son is adopted under the customary 
law he does not lose all connections with 
the natural family. He retains the right 
of collateral succession in his natural 
family, whereas in the case of an adop- 
tion under Hindu Law he is left no con- 
nection with the natural family. Besides 
this, there is no material distinction which 
is to be found between an adoption 
under the Hindu Law and an adoption 
under the customary law. 

10. No other contention has been 
advanced, 

11. For the reasons recorded 
above, the appeal fails and is dismissed, 
but there will be no order as to costs. 

Appeal dismissed. 
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Rattan Chand, Tenant-Petitioner v. 
Jagmohan Singh, Landlord-Respondent. 

Civil Revn. No. 964 of 1970. D/- 
19-7-1971. 

Houses and Rents — East Punjab 
Urban Rent Restriction Act (3 of 1949), 
S. 13 (2) (i) Proviso —— Compliance with 


the Proviso — When during the pendency 
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of an eviction application the landlord 
files a second application covering the 
same period and the tenant complies with 
the Proviso the non-payment of costs of 
the first application for eviction would 
not furnish a ground for eviction under 
S. 13 (1) or 13 (2) G) of the Act — (X- 
Ref:— Sec. 14 — Civil P. C. (1998), Sec- 
tion 11). (1966) 68 Pun LR 847, Followed. 

: (Para 9) 


The ground covered by both the ap- 
plications being the same, the final deci- 
sion in the second application must bar 
the first application under Section 14 of 
the Act as well as under the general rule 
of res judicata embodied in Section 11, 
Civil P. C. (Para 11) 
Cases Referred: Chronological Paras 
(1966) 68 Pun LR 847 = 1966 Cur 

LJ 862, M/s. Bagarian Armoury 


v. Rakha Ram 4,9 
(1965) Civil Revn, No. 403 of 1964, 

D/- 17-12-1965 (Punj), Philip 

Hardless Handwriting Expert v. 

Sat Parkash 12 


(1961) ILR (1961) 1 Punj 779. Ruldu 


v. Umar Din 12 
(1955) Civil Misc. No. 141 of 1955, 
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H. L. Sarin. Sr. Advocate with M. L. 
Sarin, K, T. S. Tulsi and K. R. Chowdhri, 
for Petitioner; R. L. Aggarwal with O. P. 
Hoshiarpuri, for Respondent. 


ORDER OF REFERENCE 
MAHAJAN J. (12-2-1971): This peti- 
tion for revision is directed against the 
order of the Appellate Authority allow- 
ing the landlord’s application for evic- 
tion of the tenant. 


2. An application was made in the 
first instance by the landlord on the 3rd 
of October, 1968, claiming rent at the 
rate of Rs. 25/- per mensem from the 
tenant from lst of October. 1967. That 
application was dismissed on the lith of 
June, 1969 because the Rent Controller 
accepted the plea of the tenant that there 
was no relationship of landlord and ten- 
ant between the parties. It may be men- 
tioned that at the first hearing neither 
the rent due nor interest or costs were 
paid by the tenant. though the costs were 
assessed by the Rent Controller. The 
landlord then appealed and during the 
pendency of the appeal the landlord filed 
a second application on the 9th of Janu- 
ary. 1970. In this application. again rent 
was claimed from Ist October, 1967, to 
3lst December, 1969. On the 4th of 
March, 1970, the tenant paid the rent 
claimed without prejudice to his right to 
a decision that he was not the tenant of 
the landlord. This application was dis- 
missed on 4th of March, 1970, because 


Q 
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arrears of rent with costs and interests 
had been paid. Š 


3. The appeal that had been filed 
in the first application, was allowed by 
the Appellate Authority and it was held 
that the relationship of landlord and 
tenant existed between the parties, 
Against that decision, the present petition 
for revision has been filed by the tenant, 


4, The contention of the tenant is 
that the ground: on the basis of which 
eviction has been ordered, namely non=- 
payment of arrears of rent at the first 
hearing, was not available to the land- 
lord in view of the second application 
filed by him in which those arrears had 
been claimed. For this contention re« 
liance has been placed on M/s. Bagarian 
Armoury v. Rakha Ram. 1966-68 Pun LR 
847. Mr. R. L. Aggarwal, who appears 
for the landlord, on the other hand, cona 
tends that this decision is distinguishable, 
and, in any case, the costs in the first 
application cannot be said to have been 
cleared because that application was still 
pending and on the basis of non-payment 
of costs the tenant had suffered eviction, 
His further contention is that the tender 
in the second application was a condi« 
tional tender and, therefore. that was no 
tender in law.which would take away 
his plea of non-payment of arrears of 
rent in the first application. Mr. Sarin, 
for the tenant, meets the argument of 
Mr. Aggarwal regarding conditional ten« 
der by reference to the decision of Har- 
nam Singh, J. in Maya Ram v. Shivji 
Maharaj Idol Mandir, Shawla, Bataia, 
Civil Mise, No. 141 of 1955. D/- 22-8-1955 
(Punj), wherein such a tender was held 
to be not a conditional tender. Mr. Aggar~ 
wal disputes the correctness of this deci- 
sion as well 


5. This is a matter which is of 
considerable importance on both the 
aspects and is likely to arise frequently, 
As no letters patent appeal lies against 
my decision, it would be proper that this 
case is heard by a larger Eench, JI, 
therefore, direct that the papers of this 
case be laid before my Lord the Chief 
Justice for constituting a Division Bench 
for disposal of this case 

ORDER OF DIVISION BENCH e 


MAHAJAN, J. (19-7-1971): 6. This 
case was referred by me to a Division 
Bench in order to consider the question 
whether non-payment of costs of the first 
application for eviction would furnish a 
ground for eviction under Section 13 (1) 
and 13 (2) (i) of the East Punjab Urban 
Rent Restriction Act, 1949 (hereinafter 
referred to as the Act) after a second 
application covering the same period has 
been made and in the second application 
the proviso to S. 13 (2) (i) has been com 
plied with. It is not necessary to state 
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the facts because they are fully set out 
in the referring order which should be 
read as part of this order. 

7. The first contention of Mr, Ram 
Lal Aggarwal, learned counsel for the 
respondent is that the costs of the first 
application were not paid and, therefore, 
the tenant is still in arrears. In order 
to appreciate this contention it will be 
proper to first notice the language of Sec~ 
tion 13 (2) (i) and the proviso which are 
set out below:— 

*13 (2) A landlord who seeks to evict 
his tenant shall apply to the Controller 
for a direction- in that behalf. If the 
Controller, after giving the tenant a rea~- 
sonable opportunity of showing cause 
against the applicant, is satisfied— 

(i) that the tenant has not paid or 
fendered the rent due by him in respect 
of the building or rented land within fif- 
teen days after the expiry of the time 
fixed in the agreement of tenancy with 
his landlord or in the absence of any such 
agreement, by the last day of the month 
next following that for which the rent is 
payable: 

Provided that if the tenant on the 
first hearing of the application for eject- 
ment after due service pays or tenders 
the arrears of rent and interest at six 
per cent, per annum on such arrears to- 
gether with the cost of application asses- 
sed by the Controller, the tenant shall 
be deemed to have duly paid or tender- 
ed the rent within the time aforesaid.” 


The scheme of the section is thaf 
when a tenant is in arrears of rent by not 
paying the rent within fifteen days after 
the time fixed in the agreement of the 
tenancy or in absence of any time fixed, 
by the last day of the month next follow- 
ing, he incurs a liability to eviction on 
that ground. But the proviso, however, 
enables him to offset this liability in case 
he pays or tenders the arrears of rent 
with interest and costs of the application 
on the first hearing if application under 
Section 13 (2) (i) is made. The effect of 
such payment is that the tenant is deem- 
ed to have duly paid or tendered the rent 
within the time mentioned in S. 13 (2) (i). 
It is a well settled rule that by reason 
of the deeming proviso an unreal state 
of things must be assumed to be real, 
that is, though the payment is made not 
as provided in Section 13 (2) (i), it will 
be deemed to have been so made by 
reason of the proviso. Now if this 
scheme is kept in view, the case will pre- 
sent no difficulty. The landlord made 
the first application for eviction. In that 
application the arrears were not tendered 
on the first hearing and the tenant would 
have been evicted but for the tenant’s 
plea which prevailed with the Rent Con- 
troller that the applicant was not his 
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landlord. The landlord appealed. He 
did not wait for the result of his appeal 
but he took a further step. He filed a 
new application, that is. a second applica- 
tion for eviction of the tenant covering 
the same period for which the first ap- 
plication had been filed. It was also 
averred that rent was also in arrears of 
the further period that had expired after 
the first application. The period that 
expired between the first application and 
the second application was also mention- 
ed. The over-all ground for eviction was 
non-payment of rent. In the second ap- 
plication the tenant tendered the rent in 
arrears, on the first hearing with interest 
and the costs of the application. He 
however reserved his right to prove his 
plea in the appeal that had been filed 
by the landlord that he was not a tenant 
of the applicant. The second application 
failed in view of the payment made 
under the proviso, The result is that 
the payment so made would be deemed 
to have been made in time within the 
meaning of Section 13 (2) (i) of the Act. 

8. In the appeal the Appellate 
Authority, came to the conclusion that 
there was relationship of landlord and 
tenant between the parties. Having come 
to that conclusion it allowed the applica- 
tion holding that non-payment of the 
costs of the first application would result 
in the eviction of the tenant under the 
proviso to Section 13 (2) (i). 

9.: The short question is, is the 
non-payment of the costs of the first ap- 
plication a ground which would make the 
tenant liable to eviction? In our opinion, 
it is not. When the first application came 
for decision the eviction could only 
be ordered if the tenant was in arrears 
within the meaning of Section 13 (2) (i) 
of the Act and on that the Appellate 
Authority held that he was not in arrears 
of rent by reason of his having cleared 
the rent in the second application. The 
non-payment of costs of the first applica- 
tion had no meaning. It would have had 
some meaning if the tenant was in arrears 
of rent. But on the date of the decision 
of the appeal in the first application. the 
tenant was not in arrears of rent. So 
the question of payment of costs did not 
arise. In this view of the matter, the 
order of the Appellate Authority order- 
ing eviction of the tenant cannot be per- 
mitted to stand. In addition to it is the 
argument which prevailed with Mehar 
Singh, C. J. (as he then was). (1966) 68 
Pun LR 847 wherein the learned Judge 
observed as follows:— 

“No doubt. the tenant by not having 
complied with the proviso to Cl, (i) of 
sub-section (2) of S. 13 of the Act on the 
first date of hearing of the first eviction 
application became liable to ejectment, 
but nothing stopped the landlord to say 
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that he still accepted the balance due 
and did not want to evict the tenant. 
This the landlord could do. But it is 
said that in this case he has done nothing 
of the sort. It is true to this extent that 
he has not stated so expressly, but does 
his conduct not amount to as much? On 
the date on which the second eviction ap- 
plication was filed, the first eviction ap- 
plication was still pending in which 
arrears of rent had been claimed down 
to its date, that is to say down to April 
22. 1963. In the second eviction applica- 
ction made on April 8, 1964, the landlord 
did not confine his ground of eviction: to 
arrears due between April 22, 1963 and 
April 8, 1964, but based his claim for 
eviction on arrears between October, 1959 
and April 8, 1964. In this way, he cover- 
ed the whole of the period of arrears of 
rent, subject-matter of the first eviction 
application. If on the date of the first 
hearing of the second eviction applica- 
tion the tenant had paid arrears only be- 
tween April 22, 1963 and April 8, 1964, 
with interest and costs on the applica- 
tion, it would then have been pointed 
out by the .landlord that even in the 
case of second eviction application the 
tenant was not complying with the pro- 
viso to Cl. (i) of sub-section (2) of S. 13. 
So that in the two eviction applications 
pending at one and the same time, the 
landlord based his claim for eviction on 
arrears for the same period between 
October, 1959 and April 22, 1963. . 


If the landlord placed the tenant in 
such a, curious position and based his 
claim for eviction of the tenant for the 
total amount of arrears from the beginn- 
ing, that is to say from October, 1959, he 
thereby, in my opinion, rendered his first 
eviction application for all practical pur- 
poses infructuous. If the matter stood 
there and nothing else took place. it 
might still have been said that he was 
pursuing both the applications at the 
same time. But here when on the first 
date of hearing of the second eviction 
application full compliance of proviso to 
Cl. (i) of sub-section (2) of S. 13 was 
made by the tenant and the landlord 
obtained dismissal of his eviction appli- 
cation then he did so not only in rela- 
tion to the arrears for a part of the 
period but for the whole of the period 
from October, 1959, :down to the 
date of the second eviction applica- 
tion. He thus pressed his claim on 
arrears, at least for a quite a part un- 
realisable because of bar of time, and in 
the second eviction application successful- 
ly realised even such time-barred arrears 
under the proviso to Cl. (i) of sub~sec- 
tion (2) of S. 13. If then, as has hap- 
pened, the landlord has unreservedly ac- 
cepted those arrears and on the accept- 
ance of the same has had his second evic- 
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tion application voluntarily dismissed, he 
is estopped from continuing the first evic- 
tion application on the basis of the 
arrears of rent already paid at the time 
of the decision of the second eviction ap- 
plication. No doubt in the first eviction 
application the provisions of the proviso 
to Cl, (i) of sub-section (2) of S. 13 were 
not complied with, but during its pend~ 
ency the landlord by his own act and 
conduct created a situation from which 
he cannot be permitted to resile and take 
a conflicting stand that he can still per- 
sist to claim eviction of the tenant on 
the basis of arrears non-existent on the 
date of the order sought by him jn the 
first eviction application. The ground for 
that had by then ceased to exist because 
by obtaining dismissal of the second evic- 
tion application in this manner, the land« 
lord has undertaken as much that he is 
not to evict the tenant on that ground 
and in the circumstances the ground ceas- 
ed not only for the second application, 
but for the first eviction application as 
well. By accepting payment under the 
proviso to Cl. (i) of sub-section (2) of 
5. 13, he accepted compliance of the pro- 
viso and at the same time waived his 
claim under the first eviction application. 
Emphasis has been laid by the learned 
counsel for the landlord on this that as 
soon as there was non-compliance of the 
proviso to Cl. (i) of sub-section (2) of 
S. 13, the right of the landlord to have 
the tenant evicted was complete. and it 
is said that nothing done by the landlord 
subsequently can take that right away 
from him, If this was the position and 
the tenant was held liable to eviction, on 
this ground, on the date of the first hear~ 
ing of the first eviction application. there 
could then arise no occasion for the se- 
cond eviction application. This would 
mean that the second eviction application 
was only a device for realisation of at 
least partly time barred arrears of rent. 
It was in substance an application for 
recovery of the arrears of rent, which 
would have at least failed to the extent 
of the part the arrears were time barred, 
and has only succeeded because the land~ 
lord has chosen to treat it as an ap- 
plication for eviction based on the ground 
of non-payment of arrears of rent. In 
this manner, he for all practical pur- 
poses. did something which took away 
any right which he had arising out of 
the first eviction application. 


But by his conduct the landlord has 
done so much as to say that he accepts 
the whole of arrears down to the date 
of second eviction application and does 
not seek eviction of the tenant. When 
he withdrew his second eviction applica- 
tion, accepting the whole of the amount 
paid under that application as stated. he 
did not make a statement that he accept~ 
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ed the amount without prejudice to his 
rights in regard to the first eviction ap- 
plication. In one way the landlord forced 
the tenant by the second eviction applica- 
tion to pay all the arrears, under the 
guise of the tenant not getting advantage 
of the proviso to Cl, (i) of sub-section (2) 
of S. 13 if he did not pay the whole of 
the arrears on the date of the first hear- 
ing of that eviction application and when 
the tenant has complied (with?) the pro- 
viso with regard to that application, he 
is still being evicted under the first evic- 
tion application. The landlord cannot be 
permitted to blow hot and cold in the 
same breath in the manner. He can- 
not be permitted to have advantage over 

the tenant by such device. If he chose 
` to make the second eviction application 
in the manner in which he has done, 
and, on the basis of the arrears from the 
beginning, that is to say from October, 
1959. sought eviction of the tenant he 
cannot after those arrears have been 
paid, still be permitted to seek eviction 
of the tenant under his first eviction ap- 
plication for the arrears already paid and 
accepted in the circumstances of the case. 
So the landlord has been by his conduct 
estopped from pursuing the first eviction 
application. In my opinion, the first evic- 
tion application was rendered infructuous 
by the decision of the second eviction ap- 
plication. the conduct of the landlord 
estopped him from pursuing his first ap- 
plication and in any case from the tota- 
lity of the circumstances it is almost un- 
equivocal inference that the landlord 
waived his claim under the first eviction 
application.” 

10. This additional argument does 
appeal to us. Mr. Ram Pal Aggarwal, 
learned counsel for the respondent tried 
to draw a distinction that in case before 
Mehar Singh. C. J., (as he then was) the 
costs of the first application had been 
paid but that is not the ground on which 
the learned Judge proceeded to hold that 
the second application would, in fact, 
Wipe out the first application, 

11. There is a third ground which 
was not either urged before me in Single 
Bench or taken by either of the counsel, 
namely, the effect of Section 14 on the 
first application. Section 14 reads thus: 

“The Controller shall summarily re- 
ject any application under sub-section (2) 
or under sub-section (3) of S. 13 which 
raises substantially the issues as have 
been finally decided in a former proceed- 
ing under this Act.” 


The second application was decided first 
and the effect of that decision had to be 
seen on the first application. The ground 
covered by both the applications ‘being 
the same, the final decision in the second 
application must bar the first application. 

So far as rule.of res judicata under the 
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Code of Civil Procedure or its applica- 
tion on general principles is concerned, 
it is well isi 










would operate as res judicata in prior 
proceedings provided they are pending. 
In the present case the decision of the 
Rent Controller in the second applicatio 
having becomé final would operate as res 
judicata so far as the appeal in the first 
application is concerned. On this groun 
also the present petition must succeed. 


12. . The learned counsel for the 
respondent had urged that the tender 
was a conditional tender when the case 
was argued before me in Single Bench, 
This point was not seriously pressed be- 
fore us. In fact. it is concluded by a 
number of decisions of this Court and 
reference may be made to Philip Hard- 
less Handwriting Expert v. Sat Parkash, 
Civil Revn. No. 403 of 1964, D/- 17-12- 
1965 (Punj); Maya Ram v. Shivji Maha- 
raj Idol Mandir, Batala, Civil Mise. No. 
141 of 1955, D/- 22-8-1955 (Punj) and 
nee v. Umar Din, ILR (1961) 1 Puni 
779. 7 


13. For the reasons recorded 
above, we allow this petition, quash the 
order of Appellate Authority and reject 
the first application in which the eviction 
of the tenant had been ordered. In the 
circumstances of the case. however, we 
leave the parties to bear their costs 
throughout, 

Petition allowed. 
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R. S. NARULA. J. 
, Gobind Rám Batra, Petitioner v. 
Union of India and others, Respondents. 
a Writ No. 936 of 1968, D/- 14-ņ= 


(A) Displaced Persons (Compensation 
and Rehabilitation) Rules (1955), R. 90 
(10) — A competent authority is bound 
to support with reasons his order refus- 
ing to accept the highest bid given at a 
publice auction of any acquired evacuee 
property. (Para 13) 


This is so because an order rejecting 
or not approving a bid is subject to ap- 
peal and is likely to affect the civil rights 
of the highest bidder. The court exercis- 
ing jurisdiction: will interfere with the 
discretion of the competent authority 
only if it is based on utterly extraneous 
reasons. 


Thus where the competent autho- 
rity rejected the highest bid on the 
ground that stil higher price could be 
fetched by reauction he acted technically 
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within his jurisdiction and the Court ex- 
ercising jurisdiction under Art. 226 of the 
Constitution would not interfere in the 
discretion of the competent authority. 
(Para 13) 
(B) Constitution of India, Art. 226 — 
Mandamus — Where the Rehabilitation 
Authorities in their jurisdiction refused. 
to approve of the highest bid of an auc- 
tion purchaser, no mandamus can issue 
to them to approve of the petitioner’s bid. 
(Para 14) 


Where the auction sale of evacuee 
property as well as the order of accept- 
ance of the bid has been expressly set 
aside by the Chief Settlement Commis- 
sioner under Section 24 of Displaced 
Persons (Compensation and Rehabilita~ 
tion) Act (1954) after the certificate of 
sale was granted to highest bidder, Re- 
habilitation Authority to whom matter 
has been sent for reconsideration can re~ 
fuse to accept the highest bid even 
though the auction-purchaser had paid 
the full sale price. (1968) 70 Pun LR 
129, Distinguished, i (Para 14) 
Cases Referred: Chronological Paras 
(1968) 70 Pun LR 129 = 1968 Cur 

LJ 43. Jogender Pal v, State of 
Punjab 
(1966) 1966-68 Pun LR (Supp) 317= 
1967 Cur LJ 706, Harkishan Singh 
v. State of Punjab 15 
(1958) AIR 1958 SC 289 (V 45), 
M/s. Bombay Salt and Chemical 
Industries v. L. J. Johnson 

Nand Lal Dhingra, for Petitioner; 
H. L. Sibal, Advocate-General (Puni ab) 
(for Nos. 1 to 4) and Karampal Singh 
Sandhu (for No. 8), for Respondents. 


ORDER:— The ultimate question of 
law on the decision of which the fate of 
this case depends, on which question no 
direct judgment of any Court has been 
cited before me by either side, is whe- 
ther a competent authority is or is not, 
bound to support with reasons his order 
refusing to accept the highest bid given 
at a public auction of any acquired 
evacuee property. This question has 
arisen in regard to property No. B.I7.551 
situate in Nawanshahr of which the re- 
serve price was Rs. 945/-. At a public 
auction of that property held on August 
4. 1962. highest bid of Rs. 1,300/- was 
given by Gobind Ram Batra petitioner. 
Having paid Rs. 130/- on account of one- 
tenth of the amount of the bid, the peti- 
tion did not hear anything further in con- 
nection with the approval of the bid and 
was ultimately forced to make an ap- 
plication for approval of the bid to the 
Regional Settlement Commissioner on 
April 17, 1963. Certain developments 
had in the meantime taken place of which 
the petitioner was obviously not aware. 
Objections against the sale of acquired 
evacuee property- by public auction can 
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be filed within seven days of the accept- 
ance of the bid under Rule 99 (2) (a) of 
the Displaced Persons (Compensation and 
Rehabilitation) Rules, 1955 (hereinafter 
called the Compensation Rules). The bid 
of the petitioner not having been accept- 
ed, cause of action for filing any such 
objections had not yet properly arisen, 
when respondents 5 and 6 filed objec- 
tions against the sale between the 6th 
and 11th of August, 1962. After record- 
ing the evidence of the objectors during 
September and October. 1962. the Manag- 
ing Officer on November 6, 1962, sent for 
and later obtained the report of the As- 
sistant Verification Officer. 


2. To resume the thread of the 
petitioner’s story the office of the Regio- 
nal Settlement Commissioner could not 
trace the file of auction, and, therefore, 
issued an order on the petitioner’s ap- 
plication for confirmation, dated April 
17, 1963. to reconstruct the file. On the 
reconstructed file, order, dated May 2, 
1963, was passed accepting the petitioner’s 
bid. In consequence of that order, the 
petitioner paid the balance of the price. 
Possession of the property was given to 
the petitioner on September 27, 1963, and 
the sale certificate in respect thereof was 
granted to him on January 9, 1964. 


3. Utter lack of co-ordination in 
the office of the Rehabilitation Authorities 
resulted in another complication. On the 
one hand proceedings for confirmation 
and completion of petitioner’s sale were 
going on in the reconstructed file; and 
on the other side the Regional Settlement 
Commissioner is stated to have issued 
letter, dated September 11, 1963, to the 
petitioner informing him that the sale 
had not been confirmed, on the basis of 
orders passed by him on the original file 
which had since been traced out. Peti- 
tioner denies the receipt of any such 
letter and the respondents have not pres- 
sed that communication into service dur- 
ing the course of arguments. Not only 
this, but the property was put to reauc- 
tion on September 18, 1963, and the 
highest bid for the same was given by 
Shrimati Durga Devi respondent No. 7. 
It is unnecessary to give the details of 
that auction as the same has been finally 
set aside, and neither the setting as.de 
of that auction is any more in dispute, 
nor Durga Devi has taken any interest 
in the writ proceedings. 


4. The situation which prevailed 
after January 9. 1964, was that though 
the petitioner was the owner in posses- 
sion of the property in dispute and the 
title thereof vested in him by virtue of 
the sale certificate, Durga Devi respond- 
ent No. 7 was its auction purchaser at 
the reauction held in September. 1963, 
awaiting to get the property. This situa- 
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tion was taken notice of by the Managing 
Officer concerned who made a reference 
to the Chief Settlement Commissioner for 
cancelling the sale of the property. The 
reference was disposed of by the order 
of Shri O, N. Vohra, Chief Settlement 
Commissioner, dated April 27, 1965 (An- 
nexure ‘A’). He specifically set aside the 
order of acceptance of petitioner’s bid, 
dated May 2, 1963, as well as the order 
of rejection of his bid, dated September 
11. 1963. as also the subsequent sale in 
favour of respondent No. 7, and remitted 
the case to the Regional Settlement Com- 
missioner (or such officer as might have 
been authorised by him) to determine the 
objections of respondents 5 and 6 against 
the sale, dated August 4, 1962. and to take 
such further measures with regard to the 
disposal of the property as might be 
necessary. Though the objections of res- 
pondents 5 and 6 were accepted by the 
order of Shri R. L. Gupta, Managing 
Officer, dated December 20, 1965 (An- 
nexure ‘B’), the said decision was revers- 
ed on February 11, 1966, on petitioner’s 
appeal, and the objections of respondents 
5 and 6 were dismissed. A copy of that 
order is Annexure ‘L’ to the petition 
(filed today). Shri Pritam Singh, Settle- 
ment Officer. with delegated powers of 
Settlement Commissioner, Jullundur, ac- 
cepted the petitioner’s appeal with the 
direction that the objections of respond- 
ents 5 and 6 having already been dismis- 
sed by Shri R. L. Gupta “steps shall be 
taken by the concerned officer with re- 
gard to acceptance of the bid of the ap- 
pellant in respect of the “property in 
question” as under rules.” 


5. Respondents 5 and 6 went up 
to the Chief Settlement Commissioner for 
getting the order of the Settlement Com- 
missioner, dated February 11, 1966, revis- 
ed. Before Shri O. N. Vohra (exercising 
powers of the Chief Settlement Commis- 
sioner) an argument was advanced on 
behalf of the present petitioner that the 
revision petition of respondents 5 and 6 
was misconceived inasmuch as the peti- 
tioner’s bid had not been accepted and 
all that had been observed by the Chief 
Settlement Commissioner was that steps 
should be taken by the concerned officer 
in regard to the acceptance of the bid 
of the petitioner in respect of the pro- 
perty in question under the rules.’ It 
was further argued on behalf of the writ 
petitioner that the previous acceptance 
and rejection of the bid having been 
quashed by the Chief Settlement Com- 
missioner, and the objections against the 
sale filed by respondents 5 and 6 having 
been dismissed, the Regional Settlement 
Commissioner had yet to take steps for 
the acceptance or rejection of the bid 
in accordance with the rules, and, there~ 
fore, the grievance of respondents 5 and 
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6 was not well founded. These argu< 
ments of the present petitioner (who was 
respondent No, 2 before the Chief Settle-« 
ment Commissioner in those proceedings) 
were accepted by Mr. Vohra and the re- 
vision petition of respondents 5 and 6 was 
accordingly dismissed as misconceived 
and without any merit, 


6. In pursuance of the order of 
the Settlement Commisioner. dated Febru- 
ary 11, 1966, as clarified by the Chief 
Settlement Commissioner in his order, 
dated August 6. 1966, the case went back 
to the Managing Officer for taking steps 
in regard to the acceptance (or otherwise) 
of the bid of the petitioner. It is at that 
stage that the first order of which the 
petitioner is now aggrieved was passed 
on January 12, 1967. by Shri M. S. 
Kapoor, Managing Officer (Sales). A 
copy of that order in Annexure ‘D’ to 
the writ petition. After referring to the 
history of the case in substantial detail, 
the Managing Officer held that the objec- 
tions against the sale having been re- 
jected “the only question which requires 
decision is the acceptance or otherwise 
of the bid of Rs. 1,300/- offered by Shri 
Gobind Ram Batra.” He answered that 
question in the operative part of impugn- 
ed order in the following words:— 


“The bid is above the reserve price, 
but I feel that the property would fetch 
a better price if put to resale. Accord- 
ingly the bid is rejected. The property 
shall be included in the next sale pro- 
gramme.” 

ce The petitioner was naturally 
dissatisfied with this order and went up 
in appeal against it to the Assistant 
Settlement Commissioner. A copy of the 
grounds of appeal dated March 9, 1967 
is Annexure ‘D’ to the petition. Durga 
Devi respondent No, 7 also preferred an 
appeal against the same order. Both 
those appeals were dismissed by the order 
of the Assistant Settlement Commis- 
sioner, dated March 31, 1967 (Annexure 
'F). It was held that Durga Devi had 
absolutely no case because she had not 
produced any fresh material which would 
warrant different finding in her favour. 
Petitioner’s appeal was dismissed on the 
ground that the order of earlier accept- 
ance of his bid having been set aside, 
the Department was justified in refusing 
to accept the same bid again in view of 
the fact that the objectors had offered 
to pay more for the property. Petition 
for revision (Annexure ‘G’, dated April 
11, 1967) filed against that order was dis- 
missed by the order of Shri K. L. Wason, 
Chief Settlement Commissioner. dated 
August 31, 1967 (Annexure ‘H’). on the 
ground that it was within the discretion 
of the Department to accept or not to 
accept the bid of the petitioner, and that 
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the Managing Officer had taken a correct 
view of the case. It was observed that 
the Settlement Commissioner or any offi- 
cer appointed by him in that behalf was 
competent to reject the bid without dis- 
closing any reason. It is this part of the 
order of the Chief Settlement Commis- 
sioner which has been vehemently 
attacked by Mr. Nand Lal Dhingra. Ac- 
cording to learned counsel, the Settle- 
ment Commissioner or any officer ap- 
pointed by him cannot reject the bid 
without disclosing any reason, for doing 
so. and if he chooses to reject the highest 
bid of an auction bidder despite objec- 
tions against that sale having been dis- 
missed, he must support his order with 
valid reasons. 


8. Having been unsuccessful be- 
fore the Central Government in proceed- 
ings under Section 33 of the Displaced 
Persons (Compensation and Rehabilita- 
tion) Act (44 of 1954) (hereinafter called 
the Act), initiated by petitioner, dated 
December 3, 1967 (Annexure ‘T’), and 
aggrieved by the decision of the autho- 
rity under that provision (Annexure ‘J’ 
dated December 26, 1967), the petitioner 
invoked the extraordinary jurisdiction of 
this Court to have the orders Annexures 
D. ‘F’, E & ‘J’ quashed. Though it was 
not mentioned in the writ petition that the 
property was being resold, it was repre- 
sented in a miscellaneous application that 
the reauction had been fixed for March 
7, 1968. At the motion hearing on March 
7, 1968. therefore, the confirmation of the 
sale was stayed ad interim while admit- 
ting the writ petition. Tilak Raj who 
gave the highest bid of Rs. 1,750/- at 
the time of the third auction on March 
7. 1968, has subsequently been implead- 
ed as respondent No, 8 on his own ap- 
plication. 

9. Respondents 1 to 4 have filed 
a joint written statement. The material 
facts have not been denied therein. It 
has been submitted in paragraph 17 of 
the return that there had been a mate- 
rial irregularity in the process of the sale 
which necessitated the cancellation of the 
sale under Rule 92 of the Campensation 
Rules. That plea is, however. absolutely 
irrelevant for purposes of deciding this 
petition as none of the parties before me 
is aggrieved by the order setting aside 
the original sale in favour of the peti- 
tioner as well as in favour of Durga 
Devi. f 

10. The legal position in regard to 
such sales does not admit of any doubt. 
- Procedure for sale of property from the 
compensation pool by public auction is 
laid down in Rule 90 of the Compensa- 
tion Rules. Sub-rules (1) to (4) of R., 90 
deal with the pre-auction procedure relat- 
ing to the publicity of the intended sale. 
Sub-rule (5) provides that every such 
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auction has to be conducted subject to a 
reserve price fixed for the property 
though such reserve price may not be dis- 
closed. Sub-rules (6) and (7) deal with 
adjournment of the auction proceedings 
or withholding of any property from sale. 
Sub-section (8) enjoins on the highest 
bidder of such property a duty to pay 
immediately on the fall of the hammer 
amount of the initial deposit. Sub- 
rule (10) states that the bid in respect 
of which the initial deposit has been ac- 
cepted shall be subject to the approval 
of the Settlement Commissioner or an 
officer appointed by him for the purpose. 
The proviso to that sub-rule prohibits the 
approval of any bid until after the ex- 
piry of a period of seven days from the 
date of the auction. Intimation of the 
approval or rejection of the bid is re- 
quired to be given to the highest bidder 
by sub-rule (11). The manner of pay- 
ment of the balance of the purchase- 
money is prescribed by sub-rules (12) & 
(13). Sub-rule (14) deals with default 
on the part of the highest bidder in 
making up the balance of the purchase- 
price, Sub-rule (15) of R. 90 then reads: 


“When the purchase price has been 
realised in full from the auction pur- 
chaser, the Managing Officer shall issue 
to him a sale certificate in the form 
specified in Appendix XXXII or XXXIII, 
as the case may be. A certified copy of the 
sale certificate shall be sent by him to 
the Registering Officer within the local 
limits of whose jurisdiction the whole or 
any part of the property to which the 
certificate relates is situated. If the auc- 
tion purchaser is a displaced person and 
has associated with himself any other 
displaced person having a verified claim 
whose net compensation is to be adjusted 
in whole or in part against the purchase 
price, the sale certificate shall be made 
out jointly in the name of all such per- 
sons and shall specify the extent of in= 
terest of each in the property.” 


11. Rule 92 is the only provision 
in the compensation Rules desling with 
procedure for setting aside a sale. In the 
ease of a sale by public auction an ap- 
plication for setting aside the sale can 
be made within seven days from the date 
of the acceptance of the bid (Rule 92 (2) 
(a)). A sale can be set aside under that 
provision only if the officer to whom the 
application under Rule 92 is made, is 
satisfied (i) that any material irregularity 
or fraud has been committed in the 
publication or conduct of the sale; and 
(ii) the objector has sustained substantial 
injury by reason of the irregularity or 
the fraud. Sub-rule (4) of R. 92 vests 
in the Settlement Commissioner the juris- 
diction to set aside any sale effected 
under Chapter XIV of the Compensation 
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Rules suo motu if he is satisfied about 
the existence of the two conditions pre~ 
cedent referred to above, 


12. At this point of time we are 
concerned with only two sales, namely 
` (i) the sale resulting from the auction 
held on August 4. 1962, at which the 
highest bid of Rs. 1,300/- was given by 
the petitioner; and (ii) the sale held on 
the 7th of March. 1968, at which res- 
pondent No, 8 gave the highest bid of 
Rs. 1,750/-. The bid of respondent No, 8 
has admittedly not been accepted so far. 
The final order of sale of the property 
in favour of the petitioner as well as 
the order, dated May 2. 1963, approving 
of his bid. as also the order of Septem- 
ber 11. 1963. disapproving of his bid 
were all admittedly set aside. After the 
passing of the order. dated February 11, 
1966 (Annexure ‘L’), the petitioner was 
the only auction bidder for the property 
in the field. whose bid had either to be 
accepted or rejected in accordance with 
the rules. 


13, The first contention of Mr. 
Dhingra is that by the order Annexure 
‘lL’ itself the bid of the petitioner had 
been approved. There is no doubt that 
the patent impediment in the way of the 
approval of the petitioner’s bid had been 
removed by order Annexure ‘L’ by dis- 
missing the only objections that had been 
raised against the sale. The proceedings 
under Rule 92 came to an end with that 
order and no objection against the sale 
in favour of the petitioner survived that 
order. All the same the order of ap- 
proval of his bid having also been set 
aside by the original order of the Chief 
Settlement Commissioner, dated April 27, 
1965, the petitioner stood relegated to the 
stage referred to in sub-r, (10) of R. 90. 
At that stage it was open to the Settle- 
ment Commissioner to accept the bid 
himself while passing the order Annexure 
'L. This is so because Shri Pritam 
Singh, Settlement Officer, who passed 
that order, was exercising the delegated 
powers of the Settlement Commissioner. 
{This is clear from the order itself). He 
had also the power to reject the bid. It 
is, however, clear to me that he neither 
accepted the bid himself, nor rejected it, 
inasmuch as he specifically directed “the 
concerned officer” to take steps under the 
rules “with regard to the acceptance of 
the bid” of the petitioner. The concern- 
ed officer could be any officer appointed 
by the Settlement Commissioner for the 
ar of approving or rejecting the 

id. 

Though Mr. Dhingra sought to argue 
at one stage that there is nothing on the 
record to show that Shri M. S. Kapoor, 
Managing Officer, was such an authorised 
officer, I did not permit him to urge 
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this point as it had not been specifically 
taken up in the writ petition. He wanted 
me to spell out this ground from the 
phraseology of sub-paragraph (iv) of para- 
graph 17 of the writ petition. Thi is 
what is stated there:— 


“There was no power with the 
Managing Officer to reject the bid of the 
petitioner on the flimsy ground that this 
property if reauctioned would fetch more 
price,” 
I think it was not the competence of the 
Managing Officer to approve or reject the 
bid of the petitioner which was being 
questioned in the above quoted ground, 
but what was being questioned was his 
competence to reject the bid on the 
ground that the property would fetch 
more price if put to reauction. That 
allegation was specifically denied in the 
corresponding paragraph of the return. 
Once it is established that the Settlement 
Commissioner did not himself exercise 
the power vested in him under sub-rule 
(10) of R. 90, and neither rejected nor 
accepted the bid, it. has then to be decid- 
ed whether the order of the Managing 
Officer, dated January 12, 1967 (An- 
nexure ‘D’) expressly refusing to accept 
the bid is a valid and legal order or not. 
The Compensation Rules do not indicate 
any ground on which the competent 
authority may reject the highest bid. 


The provision for conducting any sale 
by public auction subject to a reserve 
price contained in Rule 90 (5) does indi- 
cate that one of the grounds on which 
the highest bid offered at an auction may 
be rejected may be that such bid was for 
an amount lesser than the reserve price. 
In the present case the petitioner’s bid 
was admittedly above the reserve price. 
This fact was specifically noticed in the 
impugned order (Annexure ‘D’). Though 
the Rules do not provide for an order 
rejecting a bid being supported by rea- 
sons, I am inclined to think that if the 
highest bid given at an auction conduct- 
ed under Rule 90 which is substantially 
above the reserve price is rejected by the 
competent authority, he must support hisi- 
order with reasons. This is so because 
an order rejecting or not approving a 
bid is subject to appeal and is likely to 
affect the Civil rights of the highest 
bidder. In the present case the solitary 
reason given was that in the opinion of 
the Managing Officer this property would 
fetch a better price if put to resale. Aft 
that time the record before the Manag- 
ing Officer showed that at the resale held 
on September 18, 1963, the highest bid 
of Rs, 3,525/- had been given by Durga 
Devi respondent No. 7, though the sale 
in her favour had also been subsequent- 
ly set aside. In M/s. Bombay Salt and 
Chemical Industries v. L. J. Johnson, AIR 
1958 SC 289, it was observed by their 
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Lordships of the Supreme Court that “the 
fact that the bid has to be approved by 
the Settlement Commissioner (under 
R. 90 (10)) shows that till such approval 
which the Commissioner is not bound to 
give, the auction-purchaser has no right 
at all.” The original order of acceptance 
of the petitioner’s bid having been set 
aside, the petitioner had no right at all 
to the property till his bid was accepted 
again. This is also clear from the further 
observation of the Supreme Court in the 
same paragraph of their Lordships’ judg- 
ment in the Bombay Salt and Chemical 
Industries’ case (supra) to the following 
effect: — 

"The correct position is that on the 
approval of the bid by the Settlement 
Commissioner, a binding contract for the 
sale of the property to the auction-pur- 
chaser comes into existence.” 


It is not for this Court to control the 
discretion of the competent authority to 
approve or reject a particular bid. At 
the same time the Court will not hesitate 
to quash an order rejecting a bid if the 
reason given in support of such an order 
‘lis utterly extraneous or not at all ger- 
mane to the question of the sale of pro- 
perty, or to the question of the price 
which it has to fetch for the compensa- 
tion pool. Though ultimately the highest 
bid offered for the property at the time 
of the auction held in March, 1968, is only 
insignificantly higher than the bid given 
by the petitioner six years earlier, it can- 
not be said that the Managing Officer 
went off the track in considering the pro- 
bability of a higher price being fetched 
in case of resale of the property in Janu- 
ary. 1967, when three years earlier, the 
highest bid of Rs. 3,525/- had been given 
for the same property. I shall, therefore, 
hold that the Settlement Commissioner 
had not accepted the bid himself, but had 
left the matter of acceptance or rejec- 
tion of the bid to the authorised Manag- 
ing Officer, that the Managing Officer re- 
jected the bid by his order, dated Janu- 
ary 12, 1967, and his said order is sup- 
ported by a reason which was not invalid 
in the circumstances of this case, 


14, Mr. Dhingra then contended 
that the Rehabilitation Authorities have 
no jurisdiction to refuse to approve of 
the highest bid of an auction-purchaser 
after he has already paid the full sale 
price of the property. and objections 
against the sale. if any, have already 
been dismissed. He has firstly referred 
to my judgment in Joginder Pal v. State 
of Punjab, 1968-70 Pun LR 129. In that 
case it has no doubt been held that when 
purchase price has been realised in full 
from the auction purchaser, the Managing 
Officer has to issue a sale certificate and 
that after the issue of such a certificate, 
the sale can be set aside only under 
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Rule 92 or by the Chief Settlement Coma 
missioner in exercise of his powers under 
Section 24 of the Act. ‘In the present 
ease the sale as well as the order of ac- 
ceptance of the bid had been expressly 
set aside. In Joginder Pal’s case it hasi. 
been expressly noticed by me in the 
course of the Judgment that the Manag- 
ing Officer had proceeded to confirm the 
highest bid as no irregularity had been 
found in the conduct of the sale in 
Joginder Pal’s favour. If the order, 
dated May 2. 1963, confirming or approv~ 
ing of the bid of the petitioner had nof 
been set aside, there would have been no 
obstacle in the way of the petitioner, As 
things, however, stand, I am unable to 
issue any mandamus to the Rehabilita- 
tion Authorities to approve of the peti- 
tioner’s bid. Doing so would be sitting 
in appeal over the orders of the compe- 
tent euthorities which have been passed 
within their jurisdiction. 

15. Reference was then made to 
the judgment of Gurdev Singh, J. in 
Harkishan Singh v, State of Punjab, 1966- 
68 Pun LR (Supp) 317. The question of 
the effect of non-acceptance of the bid 
and the scope of the authority vested in 
the Settlement Commissioner under sub- 
rule (10) of Rule 90 did not come up for 
consideration before the Court in that 
case. The sale in favour of the petitioner 
has not been set aside under Rule 92. 
Transfer of the house to him has been 
refused on the solitary ground that the 
authorities have refused to accept his bid 
and have directed the property to be 
resold. 

16. Though it is a matter of re- 
gret that the petitioner who raid the full 
price of Rs. 1,300/- about nine years ago, 
and has spent a good deal of money 
thereafter on litigation, is being deprived 
of the property to which he would have 
been entitled as a matter of right if his 
bid had been approved by the Settle- 
ment Commissioner and the matter had 
not been left to the whim of the Manag- 
ing Officer, and ultimately the price 
which the property has fetched at the 
reauction in favour of respondent No. 8 
is only insignificantly higher than the 
price offered by the petitioner, J have not 
been able to see my way to interfere in 
this case because the impugned orders 
have been passed by the competent autho- 
rities and have been found to be techni« 
cally within their jurisdiction. This peti- 
tion accordingly fails and is dismissed. 


17. In view of the fact that the 
main points urged by the learned coun- 
sel for the petitioner, and decided by me 
in this case, were res integra, and were 
not free from difficulty, I leave the par- 
ties to bear their own costs. 

Petition dismissed, 
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A, D. KOSHAL, J. 

M/s. National Rice and Dal Mills, 
Rajpura, Petitioner v. The Food Cor- 
poration of India, New Delhi, Respond- 
ent, 

Civil Revn. No. 672 of 1971, D/- 8-9- 
1971 against order of Harnam Singh. Sub 
J. ist Class, Chandigarh, D/- 19-6-1971. 

Civil P. C., O. 16, R. 10 — Procedure 
where witness fails to comply with 
summons. 


It is the duty of the court to enforce 
attendance of the witnesses summoned 
by the parties, if necessary by coercive 
process and in the interest of Justice it 
ean do so by adjourning the case from 
time to time. It is a duty of the process 
server to serve the summons after paying 
the diet money already deposited by the 
party in the court and return the sum- 
mons to the court for scrutiny. It would 
not be justifiable for the court to refuse 
to issue summons on the ground that the 
Summons were not returned or on the 
ground that some of the witnesses could 
not be served because the diet money 
was not paid to them, or that some wit- 
nesses though served did not appear be- 
fore the court. It was proper for the 
court to issue a coercive process, 


(Para 2) 

Cases Referred: Chronological Paras 
(1970) Civil Revn. No. 204A of 
1970, D/- 22-4-1970 = 72 Pun 


LR 778, National Rice and Dal 
Mills v. Food Corpn. of India 


Puran Chand, for Petitioner; S. S. 
Kang, Dy. Advocate General (pb) and 
R. K. Chhibar, for Advocate General (pb), 
for Respondents, 


ORDER:— This petition for revision 
of an order dated the 19th of June, 1971, 
passed by Shri Harnam Singh, Sub- 
ordinate Judge Ist Class, Chandigarh, 
has arisen from a suit-brought by the 
petitioner firm (hereinafter referred to 
as the firm) against the respondent 
Corporation (hereinafter called the Cor- 
poration) for recovery of Rs, 8,174.82 
and the facts leading to it may be short- 
ly stated. When the case was at the 
evidence stage, the firm made an applica- 
tion praying that it be allowed to pro- 
duce in evidence a register containing en- 
tries in respect of some gunny bags which 
were in dispute. The application was 
rejected by Shri Inder Mohan Malik, the 
then presiding officer of the trial Court. 
and the firm had to come up in revision 
to this Court. By my order D/~ 22-4- 
1970. in Civil Revn. No. 204-A of 1970 
(Punj and Har) I gave a direction that 
the firm would. be allowed to produce 
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the register and given a proper oppor- 
tunity by the trial Court to prove its con- 
tents. The parties were directed to ap- 
pear before the trial Court on the 22nd 
of May, 1970, but the case made no pro- 
press there till the 25th of July. 1970, 
when it came up for further proceedings 
before Shri Harnam Singh. Subordinate 
Judge ist Class. Chandigarh, for the 
first time. 


The firm presented to him an ap- 
plication under Rule 4 of Order 26 of 
the Code of Civil Procedure praying for 
the examination of 15 witnesses, who 
were all residents of Rajpura, on commis- 
sion. That application was rejected and 
the learned Subordinate Judge also turn- 
ed down a request for the examination 
of the witnesses in court on the ground 
that their names did not figure in the 
list of witnesses filed by the firm when 
it originally started examining its wit- 
nesses, which was on the 29th of Octo- 
ber, 1969. The firm again came up in 
revision (Civil Revision No. 960 of 1970) 
to this Court. The matter came up be- 
fore Mahajan, J., who thought that the 
learned Subordinate Judge had not ap- 
plied his mind to the matter and direct- 
ed the trial Court to allow an opportunity 
to the firm to summon its witnesses. 


This was on the 25th of September, 
1970. Thereafter the parties appeared in 
the Court of the learned Subordinate 
Judge on the 3rd of October, 1970, when 
the firm filed an application praying that 
14 out of the 15 witnesses above men- 
tioned be summoned for the next date of 
hearing. This application was accepted 
and the witnesses were directed to be 
summoned for the 7th of November, 1970. 
A sum of Rs. 70/- on account of “diet 
money” was deposited by the firm in 
court on the 3rd of October, 1970, itself. 
The case that lingered on for one reason 
or the other till the 19th of January, 
1971, when 4 additional issues (Nos. 10 
to 13) were framed and the case was 
adjourned for the remaining evidence of 
the firm to the 20th of February, 1971. 
On that date, however, the summonses 
issued to the witnesses were not received 
back and were directed to be served for 
the 27th of March, 1971. The orders 
passed on the next three dates may be re- 
produced here:— 


“No P. W. is present. Summonses 
have been received back with the report 
that the addresses are incomplete. Coun- 
sel for plaintiff requests that summonses 
be given Dasti. This be done. Process 
fee in three days. To come upon 24-4- 
1971,” 

“Sd/- Harnam Singh 
Sub Judge I Class, 
27-3-1971.” 

"3 P. Ws. examined. None else is 

present nor has any summons been re- 
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ceived back after service. Summonses for 
the last date were received back with 
the report that the addresses are incom- 
plete. Instead of supplying complete 
address, learned counsel for the plaintiff 
made a request that summonses be given 
Dasti. Accordingly summonses were given 
Dasti but the plaintiff has not brought 
back any summons. Last opportunity is 
given to the plaintiff to produce their 
evidence on 22-5-1971 at their own res- 
ponsibility. No further opportunity will 
be given, 

* 4 43% 
“Sd/. Harnam Singh 

Sub Judge I Class, 

24-4-1971.” 

“3 P. Ws. were examined, None else 
is present nor has any been served al- 
though last opportunity has been piven 
to the plaintiff. Learned counsel for the 
plaintiff requests for one more opportuni- 
ty for producing the evidence. In the 
interest of justice one more opportunity 
is given to the plaintiff to produce its 
evidence on 19-6-1971, subject to pay- 
ment of Rs. 40/~ as costs. If proces fee 
is paid in two days, summonses may be 
issued at the responsibility of the plain- 
tiff. As requested by counsel for plain- 
tiffs, summonses be given Dasti.” 

“Sd/- Harnam Singh 
Sub Judge I Class, 
22-5-1971.” 

On the 19th of June, 1971, no wit- 
nesses for the firm were present. Sum- 
monses had been issued to six witnesses 
for that date. Two of them were re- 
ceived back with the report that the wit- 
nesses named therein were not available 
at the given address. The report on a 
third summons was to the effect that the 
witness mentioned therein was said to be 
out of station. Another witness named 
Parkash Chand had refused to accept ser- 
vice while Ram Chand and Raj Kumar, 
two other witnesses, were served with 
summonses but were not paid any “diet 
money”. In these circumstances the 
learned Subordinate Judge thought that 
it was a fit case in which the evidence for 
the firm should be closed under Rule 3 
of Order 17 of the Code of Civil Pro- 
cedure. He was further of the opinion, 
however, that it was also “a very lengthy 
case which cannot be disposed of forth- 
with.” Accordingly he adjourned it to 
the 29th of June, 1971, for the statement 
“of the plaintiff’ but refused to issue 
process for the service of the firm’s wit- 
nesses although he observed that as the 
case was not being disposed of forthwith, 
the firm “may bring its witnesses on the 
adjourned date.” It is this order of the 
trial Court of which the firm seeks a 
revision, 

2. I do not think that the impugn- 
ed order can be allowed to stand. It 
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is the duty of the courts to enforce the 
attendance of witnesses summoned by 
parties and, if necessary, by coercive pro- 
cess. The Code of Civil Procedure clothes 
them with power in that behalf and also 
makes provision for adjournment of cases 
from time to time, if the interests of 
justice so demand. It is not disputed thaf 
in the present case the six witnesses, who 
were summoned for the 19th of June, 
1971, are either the agents of the Cor 
poration or persons working for those 
agents so that they would not be expect- 
ed to willingly appear in Court at the 
Instance of the firm but would have to 
be compelled so to appear by legal pro- 
cess, The firm was every time doing its 
best to assist the Court in making the 
witnesses appear before it (the Court) and 
it (the firm) cannot be penalised if it 
remained unsuccessful. On the 27th of 
March, 1971, the firm’s counsel asked for 
summonses to be issued Dasti and they 
were so issued. It is true that on the 
next date of hearing those summonses 
were not received back but there is noth~ 
ing to show that that was on account of 
any default on the part of the firm, 
After the process-server had served the 
summonses or had failed to serve them, 
it was his duty to have returned them to 
the Court in time for them to be scruti-~ 
nised on the next date fixed for the hear- 
ing of the case and it was not for the 
firm to “bring back any summons.” 


Burdening the firm with responsibi- 
lity for service of the witnesses on the 
24th of April, 1971, and the 22nd of May, 
1971, does not, therefore, appear to have 
been called for, it not having been found 
that it was the firm who had not cared 
to have the summonses served. Again, 
if the address of any witness as supplied 
by the firm was incomplete, the firm 
could have been required to complete it 
on pain of issuance of summons to that 
witness being refused but that was a 
course which the learned Subordinate 
Judge did not choose to adopt. As it is, 
out of the six witnesses above mentioned 
two were actually served with summonses 
for the 19th of June, 1971, but they did 
not appear and it was on account of no 
fault of the firm that the “diet money” 
was not paid to them. Such money had 
been deposited by the firm in Court and 
should have been withdrawn by the 
process-server from the Court before he 
embarked on his mission of serving the 
summonses. All that the firm had to do 
was to take the process-server to the two 
witnesses and the rest was for the pro- 
cess-server to accomplish. The firm can 
not, in these circumstances, be said to be 
responsible for the two witnesses not 
having been “duly served,” 
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Another witness had refused to ac- 
cept service and if he did not appear in 
Court on the date fixed, the firm was 
entitled to have his appearance enforced 
through coercive process. For his ap- 
pearance and for that of the two wit- 
nesses to whom copies of summonses had 
been delivered, the firm was clearly en- 
titled to- another adjournment and since 
the case had to be adjourned in any 
event, it would have been only fair that 
the firm was also required to give com- 
plete addresses of -its other three wit- 
nesses and an adjournment was granted 
to it for service of process over again on 
all its six witnesses, albeit that against 
some of them coercive process had to be 
issued. It is true that numerous adjourn- 
ments had already been granted to the 
firm for producing its evidence but then 
the orders made by the learned Subordi- 
nate Judge from time to time do not 
appear to be calculated to secure the 
assistance of the firm in causing its wit- 
nesses to appear. On the other hand, 
those orders were passed as if it was pri- 
marily not the duty of the Court but that 
of the firm to secure the attendance of 
its witnesses, even though it was apparent 
that the witnesses summoned by the firm 
were not under its influence, 

3. In the result, I accept the peti- 
tion and set aside the impugned order. 
The case has already been pending at 
the trial stage for long and this.is the 
third time that it has to be looked into 
by this Court on the revisional side. I 
think it would be in the interest of jus- 
tice if the trial is henceforward entrusted 
to the Senior Subordinate Judge, Chandi- 
garh with a direction that he shall have 
the six witnesses above mentioned served 
at the earliest after getting their complete 
addresses from the firm and shall then 
bring the case to a close with expedition 
to which end he may, if necessary, com- 
pel the appearance of the said witnesses 
through coercive process. I order accord- 
ingly, The parties are directed to appear 
in his Court on the 5th of October, 1971, 
There will be no order as to costs. 


Revision allowed. 
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P. C. PANDIT AND GOPAL SINGH, JJ. 
The Administrator, Municipality 


Yamunanagar, Appellant v. M/s. Saras- 
swati Industrial Syndicate Ltd. Yamuna- 
nagar and. another, Respondents, 

Letters Patent Appeal No. 783 of 
1970, D/- 2-9-1971 against judgment of 
H. R. Sodhi, J. in Civil Writ No, 2549 of 
1970, D/- 22-9-1970. 


LO/AP/G83/71/RMP/RSK 


daenna a aeu aas, 


Yamunanagar Municipality v. S. L Syndicate 


[Prs, 1-6] P. & H. 165 


Municipalities —— Punjab Municipal 
Act (3 of 1911), S. 85 (2) — Appeal — 
Non deposit of impugned tax is no ground 
for refusing to entertain appeal. 

(Para 9) 

The appeal will not be entertained 
only if the appellant is in arrears with 
regard to any other municipal tax due 
from him on the date of filing of the 
appeal. (Para 9} 

Roop Chand, for Appellant; S. K, 
Jain, for Respondent No. 1. 


P. C. PANDIT, J.:— An assessmenf 
list for levying the house-tax in Munici- 
pal Committee, Yamunanagar, District 
Ambala, was prepared. Therein, Messrs 
Saraswati Industrial Syndicate Limited, 
Yamunanagar, was finally assessed to a 
tax of Rs, 11,250.31, after disposing of 
the objections. An appeal against this 
assessment was filed by the Syndicate 
before the Deputy Commissioner, Ambala. 
under Section 84 of the Punjab Municipal 
Act. 1911. hereinafter called the Act, 
When the appeal was instituted, admit- 
tedly, the impugned tax had not been 
paid by the appellant. 

2. preliminary objection was 
taken before the Deputy Commissioner on 
behalf of the Administrator of the Muni- 
cipality to the effect that the appeal was 
not competent inasmuch as the ap- 
pellant had not deposited the impugned 
tax along with the appeal. . Under Sec- 
tion 85 (2) of the Act, it was obligatory _ 
for Oc: to do so before filing the ap- 
peal, 

_ 3. This preliminary objection pre- 
vailed with the Deputy Commissioner 
and he dismissed the appeal as incompe-~ 
tent. Needless to say that he did not 
decide the appeal on merits. 

A This decision was challenged 
by the Syndicate by filing a writ peti- 
tion in this Court. The said petition was 
accepted by the learned Single Judge on 
the ground that the Deputy Commissioner 
had not correctly interpreted the provi- 
sions of Section 85 (2) of the Act and it 
was not necessary for the.appellant to 
deposit the impugned tax along with the 
appeal. This decision of the learned 
Judge has been challenged by means of 
this Letters Patent Appeal filed on be« 
half of the Administrator of the Munici« 
pal Committee, ; 


5. The sole question that arises 
for decision is regarding the interpreta-~ 
tion of S, 85 (2) of the Act. 

6. Section 85 reads:— 

"85. (1) No appeal shall lie in res- 
pect of a tax on any land or building 
unless it is preferred within one month 
after the publication of the notice pre- 
scribed by S. 66 or S, 68, or after the 


- date of any final order under Section 69, 


as the case may be, and no appeal shail 
lie in respect of any other tax unless it 
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is preferred within one month from the 
time when the demand for the tax is 
made:?— 

Provided that an appeal may be ad- 
mitted after the expiration of the period 
prescribed therefor by this section if the 
appellant satisfies the officer before whom 
the appeal is preferred that he had suffi- 
cient cause for’ not presenting the appeal 
within that period. 

(2) No appeal shall be entertained 
unless the appellant has paid all other 
municipal taxes due from him to the 
Committee upto the date of such appeal.” 


T. In Section 85 (1), limitation for 
filing the appeal has been mentioned. We 
are, however, concerned with sub-sec- 
tion (2), because it is nobody’s case that 
the appeal by the Syndicate had not been 
filed within limitation. 


8. The argument raised by the 
appellants counsel that according to sub- 
section (2). no appeal could be entertain- 
ed unless the respondent had paid all 
other municipal taxes due from him to 
the Committee upto the date of the filing 
of the appeal including the impugned tax. 
The contention of the Syndicate, on the 
other hand, is that according to this sub- 
sectiom the appeal shall be entertained if 
the appellant has paid all other munici- 
pat taxes and no other municipal tax is 
due from him ta the Committee up to 
the date of the filing of the appeal and it 


is not necessary that the impugned tax. 


should also be deposited along with the 
institution of the appeal. 


9. In my view, the language of 
sub-section (2) is clear and not capable 
of any other interpretation except this 
that the appeal filed under sub-sec. (1) 
of S. 85 will be entertained, but it is 
only in one contingency that it will not 
be so done, that is, if the appellant is in 
arrears with regard to any other munici- 
pal tax due from him to the Committee 
on the date of the filing of the appeal. 
The use of the word “other” before the 
municipal taxes is significant. If the idea 
of the legislature was that the impugned 
tax had also to be deposited along with 
other municipal taxes, the language of 
the sub-section would have been slightly 
different. For instance, it would have 
been said “unless the appellant has paid 
all other municipal taxes as well due 
from him to the Committee upto the 
date of such appeal”, or “unless the ap- 
pellant has paid all other municipal taxes 
including the one in dispute due from 
him to the Committee upto the date of 
such appeal”. but these words are missing 
in this sub-section. The appeal will be 
entertained if the appellant has paid all 
other municipal taxes due from him to 
the Committee upto the date of such 
appeal, It is common ground that the 
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Committee is authorised to levy a variety 
of taxes mentioned in Section 61 of the 
Act and the legislature seems to be keen 
that the appellant should have at least 
paid all other taxes that are recoverable 
from him except the one which is in dis- 
pute. Since the impugned tax is already 
being challenged, therefore, the legis- 
lature might well have thought that it 
was not necessary for the appellant to 
deposit the same. Hf, later on, the ap- 
peal is rejected, he will be asked to pay 
it. I em, therefore, -óf the opinion that! 
on the plain reading of the provisions of 
sub-section (2).- the appellant was not 
bound to deposit the tax in dispute along 
with appeal. That being so, the deci- 
sion of the learned Single Judge is. I say’ 
so with respect. in accordance with law. 


10. It is not the case of anybody 
that any other municipal taxes were due 
from the Syndicate on the date of the 
filing of the appeal. Therefore, their ap- 
peal should have been decided in accord- 
ance with law by the learned Deputy 
Commissioner and not thrown out on the 
ground that the impugned tax had not 
been paid along with the appeal. 


, 1i. The learned Single Judge, 
yie. dealing with this matter, has ob% 
served: — 


“A plain reading of sub-section (2) 
makes it abundantly clear that the appeal 
against imposition of any tax cannot be 
refused to be entertained unless some tax 
other than the subject-matter of appeal 
remained unpaid till filing of the appeal. 
A deposit of the impugned tax is thus 
not a condition precedent to the institu- 
tion of appeal and it is only when the 
appellart is a defaulter in respect of other 
taxes payable to the Municipal Com- 
mittee that he is not permitted under the 
Act to challenge a fresh lability for a 
tax, The power of taxation by a Munici- 
pal _Committee extends to a variety of 
subjects, including lands, building, 
animals, vehicles, professions or callings, 
and many cther matters,’ The scheme of 
the Act appears to be that an inhabitant 
of a Municipality who may have to pay 


“several taxes but commits default in pay- 


ment of all or any of them will not be 
allowed an unfettered right of appeal 
against a fresh tax when he is already 
a defaulter in the matter of taxes. The 
use of the word “other” preceding the 
expression “municipal taxes” in sub-sec- 
tion (2) is not without a meaning. It has 
obviously been used in contradistinction 
to the tex assessed, If the legislature in- 
tended that the amount of tax assessed 
should have been deposited, it would have 
clearly said so as we find in many other 
statutes. For instance, in proviso to Sec- 
tion 20 of the Punjab General Sales Tax 
Act, 1948, it has been enacted that “no 
appeal shall be entertained by such autho- 
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rity unless he is satisfied that the amount 
of tax assessed and the penalty, if any, 
imposed on the dealer has been paid.” 
Different language employed in sub-sec- 
tion (2) of S. 85 of the Act eannot be 
without a purpose which appears to be 
that municipal dues should not accumulate 
im the hands of an inhabitant of the 
municipality and he can seek his remedy 
by way of an appeal, against any new 
or fresh tax, unhindered by any pre- 
conditions, if he is not a defaulter. To 
my mind, this is the only interpretation 
which is consistent. It is a fiscal matter 
dealing with financial implications and 
an interpretation beneficial to the citizen 
should always be placed, more so when 
the same is consistent with the ordinary 
meaning of the words used.” 

I am in respectful agreement with the 
analysis of the provisions of sub-sec. (2) 
made by the learned Judge. 

12. The result is that this appeal 
fails and is, accordingly, dismissed. In 
the circumstances of this case, however, 
there will be no order as to costs. 


GOPAL SINGH, J.:— 13. I agree. 
Appeal dismissed. 
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R. S. NARULA, J. 

The Punjab Transport Co-operative 
Society Ltd.. Amritsar, Petitioner v. The 
State Transport Commissioner, Punjab. 
Chandigarh and another, Respondents. 

Civil Writ No. 2380 of 1971, D/- 
31-8-1971. 

Motor Vehicles Act (1939). S. 62 — 
Grant of temporary permit — Pressing 
need not proved — Grant without hear- 
ing interested person — Order is liable 
to be quashed, 


Considering the fact that the pro- 
ceedings relating to the grant of a permit 
are of quasi-judicial character and the 
same must be conducted in consonance 
with the rules of natural justice, which 
rules are not excluded by Section 62, in 
eases where the temporary need is not 
immediate or of a pressing urgent nature 
and there is time to hear the person al- 
ready providing transport facilities along 
or near the route or area for which the 
temporary permit is intended to issue it 
is not only expedient but proper that a 
notice should be issued to such persons 
so as to afford them an opportunity of 
making representations and a hearing for 
the consideration thereof before the tem- 
as permit is granted. AIR 1972 Punj 

5 (FB) Followed, (Para 2) 


LO/AP/G75/71/BNP 


P. T. Co-op. Society v. State Trans. Commr. ([Pr. 1] 


P. & H, 167 


Cases Referred: Chronological Paras 
(1972) AIR 1972 Punj 5 (V 59)= 

73 Pun LR 452 (FB), Regional 

Transport Authority v. Gurbachan 

Singh 2 
J. S, Wasu, Sr. Advocate (Inderjit 
Sayal. with him), for Petitioner; M, R. 
Sharma, Deputy Advocate-General (Pun- 
jab) with Sukhdev Khanna (for No, 1) 
and Bhagirath Dass, S. K. Hirajee ‘and 
B. K. Jhingan (for No. 2), for Respond- 
ents. 

JUDGMENT:— This order will dis- 
pose of two connected petitions, that is, 
C. Ws. 2046 of 1970 and 2380 of 1971. 
The petitioner, which is a co-operative 
society, engaged in the business of carry- 
ing passengers in its motor vehicles, has 
been operating its service on the Amrit- 
sar-Bhatinda route since 1963, under a 
permit granted by respondent Nó. 1, the 
State Transport Commissioner, Punjab. 
This permit authorised the petitioner to 
operate half return trip every day on 
the afore-mentioned route. A similar 
permit had been granted to Messrs 
Sandhu Roadways since 1963. In 1967, 
applications for regular permit on the 
said route were submitted by the peti- 
tioner as well as various other parties 
including Sandhu Roadways. One regular 
permit each with half return trip daily 
was granted to the petitioner-society as 
well as to the Sandhu Roadways in Octo- 
ber, 1967. Some other persons (not res- 
pondent No, 2) were also granted per- 
mits on the same route. What, however, 
happened was that Sandhu Roadways was 
not able to take out the permit granted 
to it as it could not produce any road- 
worthy vehicles. On petitioner’s appli- 
cation for being granted the permit ori= 
ginally given to Sandhu Roadways, res- 
pondent No, 1 acceded to that request 
and granted a temporary permit for four 
months from March 30, 1968 to the peti- 
tioner on the condition that if at any 
time during the period of the validity of 
the said temporary permit the Sandhu 
Roadways produced the vehicles with 
valid certificate of fitness, the said Road- 
ways would be entitled to the permit to 
ply half return trip on the route in ques- 
tion, according to the directions which 
had been issued by this Court, and the 
temporary permit granted to the peti- 
oe would lapse with effect from that 

ay. 

The petitioner operated the said per- 
mit from March 30, 1968, to July 6, 1968, 
as Sandhu Roadways produced vehicles 
with valid certificates of fitness on the 
last mentioned date. After the expiry of 
the period of that permit, Sandhu Road- 
ways again ‘failed to produce vehicles 
with valid certificates of fitness and the 
petitioner society was again granted a 
temporary permit to ply on the route 
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in question vide order of respondent 
No. 1 dated November 4, 1969 (copy An- 
nexure ‘A’), Thereafter, the permit in 
question (the one originally granted to 
Sandhu Roadways) was granted on tem- 
porary basis to the petitioner in succes- 
sion, till the last such permit which ex- 
pired on June 30, 1970. On July 1, 1970, 
that permit was granted to respondent 
No. 2 which is also a transport co-opera- 
tive society. This is said to have been 
done without affording any opportunity 
of being heard to the petitioner and in 
spite of the fact that the Secretary, Re- 
gional Transport Authority, Jullundur re- 
commended the petitioner’s case for the 
grant of that permit. 


The validity of the order dated July 
1. 1970 was challenged by the petitioner 
in C. W. 2046 of 1970. Operation of the 
order impugned in that case was stayed 
by the learned Vacation Judge on July 
7, 1970, in so far as the order concerned 
the petitioner. While admitting the writ 
petition on July 31. 1970, the Motión 
Bench continued the operation of the stay 
order. In the resultant position neither 
respondent No. 2 nor the petitioner 
operated the temporary permit granted on 
July 1. 1970, till it automatically expired 
on November 1, 1970. Mr. J. S. Wasu, 
the learned senior counsel for the peti- 
tioner, states that C. W, 2046 of 1970, has 
in these circumstances become infruc- 
tuous and is, therefore, not being pressed 
and may be dismissed, 


2. On May 13, 1971, a temporary 
permit was granted in favour of res- 
pondent No. 2 on the route in question 
without giving any notice to the peti- 
tioner and without affording the peti- 
tioner any opportunity of being heard 
in opposition to the proposed grant or in 
favour of possible claim for the permit 
which could be made by the petitioner. 
Annexure ‘B’ to the writ petition is a 
copy of the order dated May 13, 1971, 
which is being impugned in C. W. 2380 
of 1971. The only ground on which this 
petition has been pressed before me is 
that since the petitioner was an existing 
operator on the route in question, he 
was a person interested in the route per- 
mit and there being no extraordinary 
urgency about the matter the impugned 
quasi-judicial order granting the tem- 
porary permit has been passed in viola- 
tion of the principles of natural justice 
as it has been passed without affording 
the petitioner, who was likely to be af- 
fected prejudicially by the order, any 
opportunity of being heard. 


He has placed reliance in this con~ 
nection on the answer returned by a Full 
Bench of this Court in The Regional 
Transport Authority v. Gurbachan Singh, 
(1971) 73 Pun LR 452 = (AIR 1972 Punj 


T, P. Co-op. Society v, State Trans. Commr, 


A. L R. 


5) (FB). to the question whether it is or 
it is not necessary to give notice of the 
proposed grant of a temporary permit, 
as a matter of law, to all persons inter- 
ested in the grant of permit under Sec- 
tion 47 of the Motor Vehicles Act, 1939, 
While returning the answer to the above 
question in the negative, the Full Bench 
held that though the statutory law does 
not require any notice to be issued to 
any party before granting a temporary 
permit under Section 62 of the Act, it 
does not preclude or forbid the Transport 
Authority from issuing a notice or con- 
sidering the representations, if any, which 
are made by the interested parties. It 
was held that considering the fact that 
the proceedings relating to the grant of 
a permit are of quasi-judicial character 
and the same must be conducted in con- 
sonance with the rules of natural justice, 
which rules are not excluded by Sec- 
tion 62, in cases where the temporary 
need is not immediate or of a pressing 
urgent nature and there is time to hear 
the person already providing transport 
facilities along or near the route or area 
for which the temporary permit is in- 
tended to issue it is not only expedient 
but proper that a notice should be issued 
to such persons so as to afford them an 
opportunity of making representations 
and a hearing for the consideration there- 
of before the temporary permit is grant- 


‘ed. In the instant case, the previous per- 


mit, the validity of which has been ques- 
tioned in C. W., 2046 of 1970, had come to 
an end on November 1, 1970. No tem- 
porary permit in lieu thereof was grant~ 
ed till the impugned order was passed on 
May 13, 1971. This shows that the need 
for granting the impugned permit was 
not of a pressing urgent nature or such 
a temporary need which would have 
been rendered illusory or meaningless, if 
opportunity of being heard had been 
granted to the petitioner. No affidavit 
has been filed by respondent No, 2 sug- 
gesting any such urgency. 


Mr. Sukhdey Khanna, the learned 
counsel for respondent No. 1, submitted 
that a return had been filed by the State 
on August 20, 1971. On enquiry being 
made from the office, it has transpired 
that an affidavit of the Secretary Regi- 
onal Transport Authority, Jullundur, 
sworn on August 26, 1971, has been filed 
in the office with covering letter dated 
August 30, 1971. Strictly speaking, the 
said return cannot be taken into con- 
sideration as it was not filed at least two 
days before the returnable date and no 
advance copy of it has been served on 
the counsel for the petitioner till today. 
Even in that affidavit, however, no 
ground of such urgency as would justify 
making of an .exception to the rule 
referred to in the aforementioned judg- 
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ment has been made ouf., Mr. Bhagirath 
Dass states that I should take into ac- 
count for deciding this case (C, W. 2380 
of 1971) the written statement filed by 
respondent No, 2 and by the State in 
C. W. 2046 of 1970. Merely because, the 
two petitions are being disposed of in 
one judgment, the written statement filed 
in one cannot be read in the other. Since 
C. W. 2046 of 1970 has not been pressed 
and no arguments have been advanced 
therein, I am unable to consider the con- 
tents of the second-respondent’s return 
in that case for deciding the subsequent 
petition. Moreover the affidavit in reply 
to C. W. 2046 of 1970 was concerned with 
and could deal only with the question of 
necessity at the time of issuing the ear- 
lier temporary permit in July, 1970, and 
not with the urgency of the situation in 
May, 1971. 


3. It has been stated that no fresh 
permit has been granted to respondent 
No. 2 but simply alternative arrange- 
ments for operation of services on the 
route in question have been made under 
Rule 4.64 A(2) of the Punjab Motor Vehi- 
cles Rules, 1940, in view of public con- 
venience as the Sandhu Roadways had 
not been running its service for the last 
two years. The learned State counsel 
has not been able to point out to any 
such rule as is referred to in the return 
and in the impugned order. Even Mr. 
Bhagirath Dass, the learned counsel for 
respondent No. 2, states that he has not 
been able to lay hands on any such rule. 
Mr. J, S. Wasu, the learned senior coun- 
sel for the petitioner, has, however, stat- 
ed that such a rule is in existence and 
the same reads as below:— 


“4.64 A(i) If the holder of a Stage 
carriage permit is at any time unable to 
ply his vehicle for any cause whatsoever 
in accordance with the time table ap- 
proved by the Regional Transport Autho- 
rity he shall forthwith send an intimation 
about the same to the Regional Trans- 
port Authority by which the permit was 
issued as well as to the nearest Deputy 
Commissioner or the Sub-Divisional Offix 
cer. 

(2) On receipt of a report under sub=- 
rule (1) the Regional Transport Autho~< 
rity may make such alternate arrange~ 
ments as it may think fit.” 

It has not been shown if the Sandhu 
Roadways had sent any intimation about 
its inability to ply their vehicles on the 
basis of the regular stage carriage per- 
mit which had been granted to them in 
October, 1967. It has been stated orally 


before me that the said permit was for. 


three years. If that is correct, the per- 
mit had expired in October, 1970. and 
Sandhu Roadways could not be said to 
be holding any stage carriage permit 
against which the company was unable 
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to ply its vehicles. On this basis, it was 
sought to be argued that Rule 4.64-A has 
no application to the case, Since this point 
was not taken up in the writ petition and ` 
the respondent has. not had an oppor- 
tunity to deal with the same even in its 
belated return, I do not consider it pro- 
per to decide the same. 

A, Mr. Bhagirath Dass has stated 
that it may not be understood by res- 
pondent No, 1 that if the question of 
grant of permit on the route in question 
is considered after due notice to the in- 
terested persons, the petitioner has in any 
way been held to have a better claim 
than respondent No. 2. No such thing is 
intended to be conveyed by me. Who, 
out of the parties before me or any other 
persons operating on the route, has a 
better claim is a matter to be decided 
by the competent authority in accordance 
with law. The temporary permit impugn- 
ed in the subsequent writ petition is to 
expire on September 13, 1971. No stay 
order was granted to the petitioner dur~ 
ing the pendency of this petition. Mr. 
Bhagirath Dass submits that though I 
may quash the impugned order on the 
grounds referred to above. I may allow 
his client to operate the permit for the 
original duration of the permit. Adopt- 
ing such a course would amount to dir- 
ecting the second respondent to run a 
service without permit. Once the permit 
is quashed, it is not possible for this 
Court to state that notwithstanding the 
annulment of the order under which the 
permit was granted, the operator shall 
still be permitted to operate on the basis 
of the quashed permit. I am, therefore, 
unable to accede to this request. 

5. For the foregoing reasons. this 
petition (C. W. 2380 of 1971) is allowed 
and impugned order of respondent No. 1 
dated May 13, 1971, directing the grant 
of a temporary permit to respondent 
No. 2 for four months is quashed. In 
the circumstances of the case, no order 
is made as to costs. C. W. 2046 of 1970 
is? dismissed as infructuous without any 


order as to costs, 
Petition allowed, 
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Smt, Bhago, Appellant v. Shrimati 
Bachni and another, Respondents, 

First Appeal No. 143 of 1961, DJ- 
24-8-1971, from decree of A, N, Aggar- 
wal, Sub. J. Ist Class Nawanshahr, D}- 
30-1-1961. l 

Hindu Adoptions and Maintenance 
Act (1956), S. 27 — Maintenance when 
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to be a charge under S. 27 a claim for 
maintenance can be made a charge on the 
property of deceased by decree of the 
Court but there is no provision in the 
Act under which decree for possession 
of the property can be granted in lieu 
of maintenance. (Paras 6 and 8) 

Y. P. Gandhi. for Appellant; Sarjit 
Singh, for Respondent No. 1. 


P. C. PANDIT, J.: After the death of 
her -husband Rulia, Shrimati Bachni 


brought a suit for maintenance against . 


her son Chuhra and her daughter, Shri- 
mati Bhago. She demanded maintenance 
@ Rs. 60/- per month. She also claim- 
ed Rs. 720/- on account of arrears of 
maintenance for 1959. A further prayer 
was made that she should be given pos- 
session of half of the estate left by her 
husband. 

2. The suit was contested by the 
daughter only. The son, however, ad- 
mitted her claim. : 

3; After trial, the learned Sub- 
ordinate Judge, Nawanshahar, passed the 
following order:— 

“As a result of my findings. I grant 
the plaintiff a decree fixing her future 
monthly maintenance at Rs. 50/- from 
the date of the application, i.e. 2nd 
February, 1960, and also a decree for 
Rs. 600/- as arrears of maintenance 
against the defendants. Plaintiff is also 
granted a decree for possession of one 
half of the suit property in lieu of her 
maintenance which shall be a charge on 
the suit property till her life or remar- 
riage. The defendanis shall pay the costs 
of the suit to the plaintiff. They shall 
also pay the court-fees prescribed on the 
plaint.” 

4, Against this decision. the pre- 
sent appeal has been filed by the daughter 
Shrimati Bhago and the claim therein is 
confined only to one relief, namely, that 
the trial Judge could not have granted 
a decree for possession of half of the pro- 
perty left by Rulia and further that the 
amount of maintenance and the arrears 
of maintenance could not be made a 
charge on the entire suit property. 

5. Learned counsel for the appel- 
lant, in the first place, contended that 
the trial Judge was in error in creating 
a charge on the suit property in lieu of 
the maintenance granted to Shrimati 
Bachni. For this purpose, he placed his 
reliance.on Section 27 of the Hindu Ad- 
options and Maintenance Act, 1956. The 
said section reads:— 

“A dependants claim for mainten- 
ance under this Act shall not be a charge 
on the estate of the deceased or any por- 
tion thereof, unless one has been created 
by the will of the deceased, by a decree 
of court, by agreement between the de- 
pendant and the owner of the estate or 
portion, or otherwise.” 
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6. Indisputably Shrimati Bachnil 
was a dependant. From the language of 
this section, it is clear that a claim for 
maintenance could be made a charge on 
the estate of the deceased by a decree 


of the Court. Therefore, the trial Judge 


could create a charge regarding the main-« 
tenance on the property of Rulia deceas« 
ed in the possession of the defendants. 

1: Learned counsel, tren submif- 
ted that, in any case, the trial Judge 
could not have decreed the suit for pos- 
session of half of the property left by, 
Rulia. 

8. There is merit in this conten- 
tention, because our attention was not 
invited by the learned counsel for the 
respondent to any provision in the above- 
mentioned Act under which a decree for 
possession could be granted to the de- 
pendant with regard to his or her claim 
for maintenance. 

"9, That being so, this appeal is 
partly accepted and the decree for pos- 
session granted to Shrimati Bachni is sef 
aside. The rest of the decree’ shall stand. 
In the circumstances of this case, how- 
ever, the parties will bear their own 
costs in this Court. 

GOPAL SINGH, J.: 10, I agree, 

Appeal partly allowed, 
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GURDEV SINGH, R. S. NARULA AND 
BAL RAJ TULI, JJ. 
Dayanand Anglo-Vedic College 
Managing Committee New Delhi and 
others, Petitioners v. The State of Pun= 
jab and others, Respondents. 
Civil Writ No. 2058 of 1971, D$- 
12-8-1971. 
Guru Nanak University, Amritsar, 
Act (21 of 1969), S. 5 (3) — Validity. 
The mere fact that the Punjab Unis 
versity is located at Chandigarh, which 
is outside the territory of the Punjab 
State, does not debar the Punjab State 
Legislature from enacting a law affecting 
the functions and operations of the Pun~« 
jab University within its own territory. 
For this reason, the provision in Sec« 
tion 5 (3) of the Guru Nanak University, 
Amritsar, Act, disaffiliating the colleges 
situate in the districts of Gurdaspur, 
Amritsar, Jullundur and Kapurthala, and 
affiliating them to the Guru Nanak Uni« 
versity, is constitutionally valid. 
(Para 4} 
Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 944 (V 54)= 
(1967) 2 SCR 109, Mangal Singh = 
v. Union of India 6, 13, 15 
J. N. Kaushal, Sr. Advocate with M. 
R. Aenikotri for Petitioner; H. L. Sibbal, 


AP/BP/A559/'72/BNP 
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[Advocate-General, Punjab with M. R. 
Sharma, Sr. Dy. Advocate-General, Pun-~ 
fab and S. S. Kang, Dy. Advocate-Gene~ 
ral, Punjab, for the State, M, K. Nambiar, 
with Sarvshri S. Venkiteswaran. Ajit 
Singh, Sarhadi, N, S. Bhatia and Surjit 
Singh, D. S. Nehra, for the Punjab Uni- 
versity with S. S. Mahajan, for Respond~ 
ants, 

B. R. TULI, J.: The Punjab Univer- 
sity was incorporated under the East 
Punjab University Act. 7 of 1947 (here- 
inafter referred to as the Act), This Act 
replaced the East Punjab University 
Ordinance, 1947. The seat of the Uni- 
versity was stated to be Simla or such 
other place as may be determined by the 
Government. To begin with. the Uni- 
versity worked from Solan and with the 
establishment of Chandigarh, its head- 
quarters were shifted to that place. An 
amendment was made in Section 3 (b) 
of the Act so as to provide that “the 
seat of the University shall be at Chandi- 
garh.” The necessity to establish this 
University arose because the Punjab Uni- 
versity at Lahore became a university of 
a foreign country on the partition of the 
country as it fell within Pakistan and 
could not have any jurisdiction over the 
colleges situated in India. Section 26 of 
the Act gave the list of colleges which 
were affiliated to it under the Act. This 
list shows that various colleges situate in 
Delhi, East Punjab and East Punjab 
States were affiliated to this University 
because they were previously affiliated to 
the Punjab University at Lahore, By the 
Punjab University Amendment Act, 1960, 
Section 26 was substituted by the follow- 
ing:-— 


“The colleges affiliated to the Uni- 
versity of the Punjab, Lahore, on or be- 
fore the 27th September, 1947, and locat- 
ed in India, shall be deemed to be affiliat- 
ed to the University and shall be subject 
to all the provisions of this Act.” 


Section 27 of the Act authorises the Uni- 
versity to accord affiliation to other 
colleges, Section 30 provides for disaffi- 
liation of colleges and S, 39 provides— 

“The Government may by notifica- 
tion define the territorial limits within 
which, and specify the colleges in res- 
pect of which, any powers conferred by 
this Act shall be exercised.” 


Jt has been stated on behalf of the peti- 
tioner and the Punjab University that 
the Government never issued any noti- 
fication defining the territorial limits 
within which the University was to func- 
tion or exercise its powers with the 
result that the power of the University 
only extends to the colleges affiliated with 
it from time to time. There are 14 col- 
leges in the districts of Gurdaspur, Amrit- 
sar, Jullundur and Kapurthala, managed 
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and run by the Dayanand Anglo Vedic 
College Managing Committee, and all 
these colleges were affiliated to the Pun- 
jab University and were disaffiliated by 
virtue of Section 5 (3) of the Guru Nanak 
University, Amritsar, Act, 1969, and the 
notification issued thereunder with effect 
from June 30, 1970. These 14 colleges 
filed writ petitions in the Supreme Court 
of India challenging the constitutional 


‘validity of Sections 4, 4 (2), 4 (3) and 5 


of the said. Act as being violative of 
Arts. 14, 19 (1) (c) and (Ë). 26, 29 (1) 
and 30 (1) of the Constitution of India: 
A prayer was also made to quash the 
notification dated March 16, 1970, issued 
by the Governor of Punjab under sub- 
sections (1) and (3) of S. 5 of the Guru 
Nanak University, Amritsar, Act, speci- 
fying “the districts of Amritsar, Gurdas- 
pur, Jullundur and Kapurthala in the 
State of Punjab as the area in which 
the Guru Nanak University, Amritsar, 
shall exercise its power and discharge its 
duties” and notified “the 30th day of 
June, 1970, as the date for the purposes 
of sub-section (1) in respect of the educa- 
tional institutions situated within the 
limits of the aforesaid area.” Their 
Lordships came to the conclusion that 
the various provisions of the Guru Nanak 
University Act and the impugned noti- 
fication did not involve the contraven- 
tion of any fundamental rights of the 
petitioner-colleges and, therefore, held 
them to be valid. The petitioners 
had also challenged the legislative com- 
petency of the Punjab Legisature to make 
a provision in Section 5 (3) of the Guru 
Nanak University Act, for the disaffilia- 
tion of the colleges already affiliated to 
the Punjab University but their Lord- 
ships did not determine that question as 
it did not relate to the fundamental 
rights of the petitioners before them. The 
result is that the petitioner-society has 
challenged Section 5 (3) of the Guru 
Nanak University, Amritsar, Act, and the 
notification dated March 16, 1970, re- 
ferred to above, in this petition on various 
grounds relating to the legislative com- 
petence of the Punjab Legislature to pass 
any law for the disaffiliation of any col- 
leges which were formerly affiliated to 
the Punjab University. 


2. The petition has been contest- 
ed by the State of Punjab and the Guru 
Nanak University and has been supported 
by the Punjab University. The Union of 
India, which has been made a respondent 
to the petition, has not cared to put in 
either a return or appearance at the 
hearing, 


3e The learned counsel for the 
petitioner has mainly argued that Sec- 
tion 72 of the Punjab Reorganisation Act, 
1966, bars the jurisdiction of the Punjab 
fislature to pass any law in respect of 
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the Punjab University and, therefore, 
Section 5 (3) of the Guru Nanak Univer- 
sity, Amritsar, Act, in so far as it pro- 
vides for the disaffiliation of the colleges 
situate in the districts of Gurdaspur, 
Amritsar. Jullundur and Kapurthala, from 
the Punjab University, is ultra vires the 
Constitution. His arguments can be sum- 
marised under three heads:— 


1. Section 72 of the Punjab Res 


organisation Act effectuates an amend- 
ment of Arts. 245 and 246 and Entry 1i 
in List II of the Seventh Schedule to the 
Constitution with regard to the Punjab 
University; 


2. On a fair construction of Sec. 72 
of the Punjab Re~organisation Act, Parlia- 
ment alone has the power to make the 
law in respect of the Punjab University; 


3. (a) Section 5 (3) of the Guru 
Nanak University, Amritsar, Act, is not 
a law in respect of the Punjab Univer- 
sity; 

(b) if it is such a law, it is void for 
lack of territorial nexus. 

I shall first deal with point No. 2 as the 
decision on this point shall make the 
decision on point No, 1 very easy. 

4, Section 72 of the Punjab Re- 
organisation Act, runs as under:— 

"72, General provisions as to statu« 
tory corporations— 


(1) Save as otherwise expressly pro= 
vided by the foregoing provisions of this 
Part, where any body corporate con- 
stituted under a Central Act, State Act 
or Provincial Act for. the existing State 
of Punjab or any part thereof serves the 
needs of the successor States or has, by 
virtue of the provisions of Part II. be- 
come an inter-State body corporate, then, 
the body corporate shall, on and from 
the appointed day, continue to function 
and operate in those areas in respect of 
which it was functioning and operating 
immediately before that day, subject to 
such directions as may from time to time 
be issued by the Central Government, 
until other provision is made by law in 
respect of the said body corporate. 

(2) Any direction issued by the Cen- 
tral Government under sub-section -(1) 
in respect of any such body corporate 
may include a direction that any law by 
which the said body corporate is gov- 
erned shall, in its application to that body 
corporate, have effect, subject to such ex- 
ceptions and modifications as may be 
specified in the direction. 


(3) For the removal of doubt it is 
hereby declared that the provisions of 
this section shall apply also to the Pun- 
jab University constituted under the 
Punjab University Act, 1947 (East Pun- 
jab Act 7 of 1947), the Punjab Agricultu- 
ral University constituted under the Pun- 
jab Agricultural University Act, 1961 
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(Punjab Act 32 of 1961), and the Board 
constituted under the provisions of 
Part III of the Sikh Gurdwaras Act, 1925 
(Punjab Act 8 of 1925). 


(4) For the purpose of giving effect 
to the provisions of this section in so 
far as it relates to the Punjab University. 
and the Punjab Agricultural University. 
referred to in sub-section (3) the succes-« 
sor States shall make such grants as the 
Central Government may, from time to 
time, by order determine.” 


This section appears in Part VII of the 
Punjab Re-organisation Act which makes 
provisions with regard to certain cor- 
porations. Section 67 relates to the State 
Electricity Board and the State Warehous- 
ing Corporation with regard to which the 
provision is that they would continue to 
function, on and from the appointed day, 
in those areas in respect of which they 
were functioning immediately before that 
day subject to the provisions of the sec- 
tion and such directions as may from 
time to time be issued by the Central 
Government. The State Government were 
given one year’s time to establish their 
own Electricity Boards and Warehousing 
Corporations and it was provided that 
these two Corporations would be deemed 
to be dissolved on the first day of Novem- 
ber, 1967. Section 69 made a provision 
with regard to the Punjab State Financial 
Corporation. This Corporation was to be 
reorganised, in the manner stated in the 
Section, into the Financial Corporations 
Set up in the successor States. Section 70 
related to Multi-Unit Co-operative Socie- 
ties and added Section 5D to the Multi- 
Unit Co-operative Societies Act, 1942, in 
order to enact transitional provisions 
relating to certain Multi-Unit Co-opera- 
tive Societies which were formerly work- 
ing in the State of Punjab and were 
necessarily to be split up after the re- 
organisation of that State amongst. the 
co-operative societies of the successor 
States. Section 71 related to co-operative 
banks and Section 73 made provision for 
certain State-owned Corporations, Sec- 
tion 77 made provision of continuance of 
facilities in certain State institutions men~ 
tioned in Schedule Sixteen to the Punjab 
Re-organisation Act. It is thus evident 
that Section 72 was enacted to make 
general provisions for such bodies cor- 
porate for which no provision had been 
made in other parts of the Act and the 
Punjab University was stated to be a 
body corporate of that kind. As I have 
sdid above, this University had power or 
jurisdiction only over certain colleges 
which were affiliated to it as no area of 
its operations had been notified under 
Section 39 of the Act. On the appointed 
day and immediately before that, various 
colleges were affiliated to that University 
which were situate in the successor States 
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of Punjab and Haryana, Union Territory 
of Chandigarh and the Union Territory of 
Himachal Pradesh, to which certain areas 
of the Punjab had been transferred. It 
was, therefore, provided in Section 72 that 
the Punjab University was to continue 
to function and operate in those areas in 
respect of which it was functioning and 
operating immediately before the appoint- 
ed day in order not to deprive the suc= 
cessor State of the educational facilities 
immediately on the re-organisation of the 
erstwhile State of Punjab. The con- 
tinuity of the Punjab University was 
desirable in the interest of the successor 
States but the Punjab University was to 
serve those successor States only till they 
made any other provision for appropriate 
education in their own territories under 
Entry 11 of List II in the Seventh Sche- 
dule to the Constitution. Till any suc- 
cessor State took action by law in this 
behalf, the Punjab University was to con~- 
tinue its functions and operations subject 
to the directions issued by the Central 
Government. The power of the Central 
Government to issue directions was for a 
limited period, that is, till other provi- 
sion was made by law in respect of the 
Punjab University. If the successor 
States desired the Punjab University to 
continue as before in their territories, 
there was no necessity for them to make 
any provision by enacting a law on the 
subject but in order to avoid conflict 
amongst the successor States over the 
functioning of the Punjab University, the 
power to issue directions with regard to 
the said University was rightly given to 
the Central Government, so that the Uni- 


* = $ E + 
versity should continue to function and*? excepting a very few because of their 


operate fairly and justly in the areas in 
which it was operating and functioning 
before the appointed day. In my view 
if it was intended that other provision 
by law was also to be made by the Cen- 
tral Government, the Parliament would 
have clearly stated so in Section 72 in- 
stead of saying “until other provision is 
made by law in respect of the said body 
corporate.” For the issuance of the dir- 
ections, the authority is expressly men- 
tioned as the Central Government but 
the Parliament has not been mentioned 
as the Legislature to enact the law mak- 
ing other provision. While interpreting 
Section 72, we have not to confine our- 


selves only to the Act but to all such 


bodies corporate which were intra State 
prior to the appointed day and because of 
the re-organisation of the erstwhile State 
of Punjab became inter-State bodies cor- 
porate on and after the appointed day. 
The first part of sub-section (1) of S. 72 
clearly points out that the Parliament was 
making the provision in Section 72 with 
regard to the bodies corporate which had 
been constituted under a Central Act, 


D. A. V. College v. State (FB) (B. R. Tuli J.) 


[Pr. 4] P. & H. 173 


State Act or Provincial Act and that is 
why the legislative authority for making 
a law in respect of these bolies corporate 
was not specified. It may be for the 
reason that with regard to the bodies 
corporate constituted under a Central 
Act. the Parliament was the appropriate 
Legislature to make the law while with 
regard to the Corporations constituted 
under any State Act or a Provincial Act, 
the State Legislature was to be the ap- 
propriate Legislature. Education includ- 
ing Universities is a State subject as per 
Entry 11 in List II of the Seventh Sche- 
dule to the Constitution and the Punjab 
University was incorporated under a 
Punjab Act. Till the re-organisation of 
the erstwhile State of Punjab. it con- 
tinued to function according to the pro- 
visions of the said Act. It cannot be 
Imagined that with regard to all inter- 
State bodies corporate which were con~ 
stituted under any State or Provincial 
Act, the jurisdiction to make any other 
provision by law was taken over by the 
Parliament itself. These bodies corporate 
were and are to function and operate for 
the people of a particular State and have 
to cater to their needs. Their needs are 
expressed by their elected representa- 
tives and, therefore, it cannot be assum-~ 
ed that the Parliament wanted to deprive 
the successor States of an important field 
of their legislation with regard to educa- 
tion which is absolutely necessary for the 
development and progress of any State, 
No intention can be attributed to the 
Parliament to discriminate between one 
State and another forming part of the 
Indian Union. The States have been 
given the same pattern of administration 


peculiar circumstances and problems like 
J ammu and Kashmir and Nagaland. The 
Constitution was given to themselyes by 
the people of India in 1950 by enacting 
it through a Constituent Assembly and 
this Constitution provided the form 
of Government and the area and 
extent of the respective States with 
regard to the governance of their 
territories on a uniform pattern. It 
will be highly unreasonable to think that 
as far as Punjab and Haryana were con- 
cerned, the Parliament was depriving 
them of the right to legislate with regard 
to education and universities while every 
other State was free to do so. An illus- 
tration will make my point clear. I have 
pointed out above that no territorial area 
has been fixed for the functioning of the 
Punjab University although any college 
situate anywhere in India or even abroad 
can apply to it for affiliation and can be 
affiliated. Supposing some colleges in 
other States like Uttar Pradesh or Maba- 
rashtra of Tamil Nadu had been affiliated 


to the Punjab University before the ap- 
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pointed day, can it be said that after the 
appointed day those States could not pass 
any law providing that the colleges situat- 
ed in their own States would thenceforth 
be affiliated to a university within that 
State and be disaffiliated from the Punjab 
University? It would mean an encroach- 
ment on the power of legislation of those 
States which cannot be countenanced. 
Every State can make laws with regard 
to education and universities within its 
State and can control and regulate their 
functions and operations therein irrespec- 
tive of the location of the seat of the 
University. What has to be seen is that 
the subject-matter of the legislation falls 
within the jurisdiction of the State Legis- 
lature and if that be so, it can affect all 
persons and institutions within the State 
to which it may be applied. In my 
opinion, therefore, the mere fact that the 
Punjab University is located at Chandi- 
garh, which is outside the territory of 
the Punjab State, does not debar the 
Punjab State Legislature from enacting 
a law affecting the functions and opera- 
tions of the Punjab University within its 
own territory. For this reason, the pro- 
vision in Section 5 (3) of the Guru Nanak 
University, Amritsar, Act, disaffiliating 
the colleges situate in the districts of 
Gurdaspur, Amritsar, Jullundur and 
Kapurthala, and affiliating them to the 
Guru Nanak University, is constitutional- 
ly valid. - 

5. The learned counsel for the 
petitioner very vehemently argued . that 
the object of the Parliament in enacting 
Section 72 of the Punjab Re-organisation 
Act was to keep the Punjab University 


intact as it existed prior to November 1, 
1966, as it was intended that no successor™ 


State should be able to deprive it of its 
operation and function in the areas in 
which it was functioning prior thereto. 
If that had been the intention, the Cen- 
tral Government itself would not have 
taken away the districts of Patiala, 
Sangrur, Bhatinda and Ropar, in the State 
of Punjab, from the Panjab University 
by a notification dated September 12 
1969, and the whole territory of Himachal 
Pradesh subsequently. As a result of 
these notifications, the Punjab University 
has ceased to operate and function in 
those four districts of the State of Punjab 
and the entire State of Himachal Pradesh. 
There is thus no merit in the submission 
made by the learned counsel for the peti- 
fioner, 

6. In view of the decision on 
point No. 2, referred to above, point No. 1 
really does not call for any decision, but 
in fairness to the learned counsel who 
have argued the case on both sides, I pro~ 
ceed to briefly deal with this point. It 
has beén submitted that the Punjab Re- 
organisation Act is a law under Art, 3 
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of the Constitution and while enacting 
that law, the Parliament was entitled to 
make such supplemental, incidental and 
consequential provisions as it deemed 
necessary, as has been provided in Arti- 
cle 4 of the Constitution. If such a pro- 
vision meant the amendment of the Con- 
stitution, it could be made. It is, there- 
fore submitted that while enacting Sec- 
tion 72 of the Punjab Re-organisation 
Act, the Parliament intended to amend 
Entry 11 in List II of the Seventh Sche- 
dule to the Constitution by taking Pun- 
jab University out of the said List and 
to vest the power of legislation with re- 
gard thereto in the Parliament, thereby 
impliedly amending Arts, 245 and 246 of 
the Constitution. In view of what I have 
said above, this submission has no force. 
The Parliament did not specify the law 
as meaning the law made by it. AL that 
it said was “until other provisicn is made 
by law in respect of the body corporate.” 
I have interpreted the word “law” in that 
sentence to mean the law made by the 
appropriate Legislature, that is. with re- 
gard to the bodies corporate constituted 
under any Central Act or qua which legis- 
lation is to be made on a subject enume- 
rated in List I of the Seventh Schedule 
to the Constitution, the law had to be 
made by the Parliament, but in respect 
of a body corporate constituted under a 
State or a Provincial Act, wherein the 
subject of legislation was to be found in 
List II of the Seventh Schedule to the 
Constitution, the appropriate Legislature 
to make the law is to be the State Legis- 
lature. Art. 4 (1) of the Constitution is 
in two parts, the first part relates to the 
amendment of the First and Fourth Sche- 
‘dules to the Constitution about which the 
mandate of the Constitution is that a pro- 
vision amending those Schedules shall be 
made in the law made under Arts. 2 and 
3 of the Constitution. In addition thereto, 
such a law may contain any supplemental. 
incidental or consequential provisions. as 
the Parliament may deem fit. but those 
provisions are fo be made in order to 
effectuate the object of the Act so made. 
The purpose and object of the Punjab 
Re-organisation Act was to break up the 
entity of that State and to split it up 
Into four units, in response to a very 
strong demand made by a very vocal and 
powerful section of the Punjabis, parti- 
cularly the Sikhs in the present State of 
Punjab to have a Punjabi speaking State. 
The people of Haryana clamoured for a 
Hindi speaking Haryana State. The divi- 
sion of Punjab was made on unilingual 
basis; that is why the hilly portion of the 
State of Punjab was transferred to Hima- 
chal Pradesh. The Punjab State has been 
established as a Punjabi speaking State 
and Punjabi has been declared to be the 


official language by an Act of the State 
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Legislature, In most of the offices of the 
Government within the State, the entire 
work is being done in Punjabi language 
written in Gurmukhi script. In view of 
this historic background. it cannot be said 
that a provision keeping the Punjab Uni- 
versity out of the control of the Punjab 
State Legislature in so far as its opera- 
tions and functions within its territories 
were concerned. was either supplemental, 
incidental or consequential to the re- 
organisation. All that can be said was 
that a provision was being made for a 
transitional period. that is, until other 
provision was made by law by the State 
Legislature. It was observed by their 
Lordships of the Supreme Court in 
Mangal Singh v. Union of India, AIR 
1967 SC 944:— 


“But the Constitution also contem- 
plates by Art, 4 that in the enactment 
of laws for giving effect to the admission, 
establishment or formation of new States, 
or alteration of areas and the boundaries 
of those States, power to modify provi- 
sions of the Constitution in order to tide 
over a temporary difficulty may be ex- 
ercised by the Parliament. The High 
Court was, therefore, right in holding 
that Section 13 (1) was not invalid mere- 
ly because it departed from the minimum 
prescribed as the total membership of the 
Legislative Assembly for a State.” 


The facts of that case were that when 
Haryana State was created on November 
1. 1966. its Legislative Assembly consist- 
ed of 54 members instead of the minimum 
of 60 prescribed in Art. 170 of the Con- 
stitution. In that context. it was held 
that the provision was valid although it 
did not comply with the mandatory pro- 
visions of Art. 170 (1) of the Constitu- 
tion. The provision was made for a 
transitional period and was incidental ‘and 
consequential to the formation of the 
Haryana State. The power to issue dir- 
ections with regard to the Punjab Uni- 
versity which was given to the Central 
Government by Section 72 was essential- 
ly for a limited period, that is, till the 
Legislature of the appropriate State made 
a provision with regard to the function« 
ing and operation of the Punjab Univer- 
sity within its own area. It cannot, there- 
fore, be said that Section 72 of the Pun« 
jab Re-organisation Act effectuated an 
amendment of Arts. 245 and 246 and 
Entry 11 in List II of Seventh Schedule 
to the Constitution with regard to the 
Punjab University. It is not only the 
Punjab University that is governed by 
Section 72 of the Punjab Re-organisation 
Act, but many other bodies corporate con- 
stituted under any Central, State or Pro- 
vincial Act, which were intra State in 
operation before the appointed day and 
became inter-State bodies corporate be- 
cause of the re-organisation, 
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7. The third argument of the 
learned counsel for the petitioner is that 
Section 5 (3) of the Guru Nanak Univer- 
sity, Amritsar, Act is not a law in res- 
pect of the Punjab University, which, I 
confess, is difficult to understand. It is 
conceded by the learned counsel for the 
petitioner that it was within the power 
of the State Legislature to incorporate 
a new university and that the incorpora- 
tion of the Guru Nanak University at 
Amritsar was within its jurisdiction. That 
the State Legislature could affiliate col- 
leges within the area reserved for the 
Guru Nanak University to it is also not 
disputed, What is disputed is the pro- 
vision that the colleges in the four dis- 
tricts reserved for the Guru Nanak Uni- ~ 
versity, which were formerly affiliated to 
the Punjab University. could not be dis- 
affiliated from that University and it is 
this portion of Section 5 (3) which is 
challenged as ultra vires the powers of 
the State Legislature, This provision 
directly hits the operation and function~ 
ing of the Punjab University with regard 
to the colleges in those four districts now 
reserved for the Guru Nanak University 
and is, therefore, a direct legislation 
touching that University. It cannot be 
said that this legislation is not in res- 
pect of the Punjab University. It was 
not necessary for the State Legislature 
first to enact a law disaffiliating the col- 
leges situated in the districts reserved for 
the Guru Nanak University from the 
Punjab University and then, by a sepa- 
rate enactment. to affiliate them to the 
Guru Nanak University. This very ob- 
ject has been achieved by enacting Sec- 
tion 5 (3) of the Guru Nanak University, 
Amritsar, Act and so it is a law in res- 
pect of the Punjab. University within the 
meaning of Section 72 of the Punjab Re- 
organisation Act. 

8. The last argument of the learn- 
ed counsel for the petitioner is that if 
Section 5 (3) of the Guru Nanak Univer- 
sity Act is a law in respect of the Pun- 
jab University, it is void because of lack 
of territorial nexus. The basis of the 
argument is that the location of the Pun= 
jab University is at Chandigarh which is 
outside the territorial limits of the Pun<« 
jab State. In the Act also it is men« 
tioned that the seat of the University 
shall be at Chandigarh. It is, therefore, 
submitted that only the Legislature hay- 
ing jurisdiction over Chandigarh can 
make any law in respect of the Punjab 
University. I regret my inability to agree 
to this submission. Entry 11 in List II 
of the Seventh Schedule to the Constitu- 
tion is not confined to the universities in< 
corporated by the particular State by 
which a law is made. Every State is 
empowered to make law with regard to 
the educational universities within its 
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territories irrespective of the fact that 
their seat is somewhere else. It is their 
functioning and operation within the 
territorial limits of the State enacting the 
law which is affected by the said law 
and it cannot be said that by enacting 
such a law the State Legislature is acting 
extra-territorially by disaffiliating col- 
leges situated in four districts of the 
State of Punjab which were formerly 
affiliated to the Punjab University. The 
said law has only affected the operation 
and functioning of the Punjab: University 
in those four districts and has not in any 
way interfered with its activities else- 
where nor has it passed any law affecting 
its power or varied functions like the 
prescribing of syllabi, holding of examina- 
tions. making provisions for teaching, the 
constitution of its managing bodies like 
the Senate and the Syndicate, or its offi- 
cers, or any other essential function of 
the University. The only effect of Sec- 
tion 5 (3) is to take out of the jurisdiction 
of the Punjab University some of the 
colleges situate in the State of Punjab, 
which only means a reduction in the 
number of colleges that remain affiliated 
to it. It has not in any other, way affect- 
ed the Punjab University. In my 
opinion, it was within the jurisdiction of 
the Punjab State to disaffiliate the college 
situate within any part of its territory 
from the Punjab University. 


9. For the reasons given above, 
this petition has no merit and is dismis- 
sed but without any order as to costs. 


GURDEO SINGH, J.: 10. I am 
in complete agreement with my learned 
brother. I would, however, like to add 
a few words. In interpreting a law fram- 
ed under Art. 4 for the purposes stated 
in Arts. 2 and 3 of the Constitution, am= 
endment of other provisions of the Con~ 
stitution in absence of express provision 
isnot readily to be inferred unless the 
language used leaves no doubt that it was 
intended. Part XX containing Art. 368 
of the Constitution specifically deals with 
the question of amendment of the Con- 
stitution and lays down the procedure for 
the same. A law made under Arts. 2 and 
3 is, however, taken out of the ambit of 
Art. 368 of the Constitution by the speci- 
fic provision in Art. 4 (2) that no such 
law shall be deemed to be an amend- 
ment of the Constitution for the purpose 
of Art. 368. Thus being in the nature 
of an exception it has to be strictly con- 
strued. 


11. The nature and scope of the 
faw that has to be enacted under Arts, 2 
and 3 of the Constitution while admitting 
or establishing new States or forming new 
States and altering the areas or boun- 
daries of the existing States is laid down 
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7 Art. 4 (1), which, when split up, reads 
us:— 

“Any law referred to in Art. 2 or 
Art. 3 shall contain— 

such provisions for the amendment 
of the First Schedule and the Fourth 
Schedule as may be necessary to give 
effect to the provisions of the law, and 

may also contain such supplemental, 
incidental and consequential provisions 
(including provisions as to representation 
in Parliameħt and in the Legislature or 
Legislatures of the State or States affected 
by such law) as Parliament may deem 
necessary,” 


12. Tt will be seen that the am- 
endment of the First and the Fourth 
Schedule of the Constitution referred to 
in the first part is imperative. This is 
so because the First Schedule contains 
the names of the States and the Fourth 
Schedule embodies the table allocating 
seats in the Council of States. As soon 
as a new State is formed or admitted into 
the Union, its name has to be incorporat- 
ed in the list of States that form the 
Union of India. 


13. The second part of Art. 4 {1} 
makes no specific mention of power to 
amend any other provision of the Con- 
stitution, but authorises the Parliament 
to make such “supplemental, incidental 
and consequential provisions” as it may 
deem necessary. It was in, dealing with 
this power that their Lordships of the 
Supreme Court made the following ob- 
servations in AIR 1967 SC 944:— 

“The law so made may also make 
supplemental, incidental and consequen- 
tial provisions which would include pro- 
visions relating to the setting up of the 
legislative, executive and judicial organs 
of the State essential to the effective 
State administration under the Constitu- 
tion, expenditure and distribution of re- 
venue, apportionment of assets and liabi- 
lities, provisions as to services, applica- 
tion and adaptation of laws, transfer of 
proceedings and other related matters. 

sobmewstes se...» Power With which the 
Parliament is invested by Arts, 2 and 3, 
is power to admit, establish or form new 
States which conform to the democratic 
pattern envisaged by the Constitution; 
and the power which the Parliament may 
exercise by law is supplemental, inci- 
dental or consequential to admission, est- 
ablishment or formation of a State as con- 
templated by the Constitution, and is not 
power to override the constitutional 
scheme. No, State can,. therefore, be 
formed, admitted or set up by law under 
Art. 4 by the Parliament which has not 
effective legislative, executive and. judi- 
cial organs.” 

14, It is true that in that case 
though there were no express words am- 
ending Art. 170 (1) of the Constitution 
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and yet their Lordships held that this 
provision stood amended and the Parlia- 
ment had the. authority to make amend- 
ment, but the intention to amend this 
provision was evident from the fact that 
in Section 13 of the Punjab Re-organisa- 
tion Act, 1966, With which their Lord- 
ships were dealing, it was specifically pro- 
vided that the number of seats allocated 
to Haryana in its Legislative Assembly 

all be 54, notwithstanding that in Arti- 
cle 170 it had been laid down that sub- 
fiect to the provisions of Art. 333, the 
Legislative Assembly of each State shall 
consist of not less than sixty members 
chosen by direct election from territorial 
constituencies in the State. In holding 
that this provision in Section 13 of the 
Punjab Re-organisation Act was valid, 
Shah, J., speaking for the Court said:— 


“Power of the Parliament to make 
amendments in the Constitution by ex- 
press enactment so as to reduce the 
number of members of a Legislative As- 
sembly below thé minimum prescribed 
having regard to the exigency of a special 
case may not be denied. But the Con- 
stitution also contemplates by Art. 4 that 
in the enactment of laws for giving effect 
to the admission, establishment or forma- 
tion of new States, or alteration of areas 
and the boundaries of those States, power 
to modify provisions of the Constitution 
in order to tide over a temporary diffi- 
culty may be exercised by the Parlia- 
ment. The High Court was, therefore, 
right in holding that Section 18 (1) was 
not invalid merely because it departed 
from the minimum prescribed as the 
total membership of the Legislative As- 
sembly for a State.” 

Earlier, his Lordship had observed: 


“Power to reduce the total number 
of members of the Legislative Assembly 
below the minimum prescribed by Arti- 
cle 170 (1) is, in our judgment, implicit 
in the authority to make laws under Arti- 
cle 4. Such a provision is undoubtedly 
an amendment of the Constitution, but by 
the express provision contained in Cl, (2) 
of Art. 4. no such law which amends the 
First and the Fourth Schedule or which 
makes supplemental, incidental and con- 
sequential provisions is to be deemed an 
amendment of the Constitution for the 
purpose of Art, 368.” 


«1S. From the clear language of 
Art. 4 of the Constitution, it follows that 
apart from the amendments of Sche- 
dules I and II of the Constitution, which 
are imperative, while enacting a law for 
the purposes of Arts. 2 and 3 of the Con- 
stitution, Parliament can amend any other 
provision of the Constitution. only if it 
is necessary to achieve the purpose of the 
legislation and to the extent it is re- 
quired for making “supplemental, inci- 
dental and consequential provisions”; but 
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as observed by their Lordships in Mangal 
Singh’s case, AIR 1967 SC 944 (supra), 
Art. 4 does not contemplate that in ex- 
ercise of this power the Parliament in 
forming new States can override the con- 
stitutional scheme, 


16. The distribution of legislative 
powers between the States and the Union 
is one of the corner stones of our Con- 
stitution. Under List II of Sch. VII 
“Education including Universities” is a 
State subject, in respect of which by 
virtue of Art, 246 the State Legislature 
has the exclusive power to make a law 
for such State or any part thereof. Read- 
ing Section 72 of the Punjab Re-organisa- 
tion Act, 1966, in the light of what has 
been said above. I do not find anything 
to support Mr. Kaushal’s contention that 
the Punjab Legislature had no power to 
make any law with regard to the func- 
tioning of the Punjab University in the 
State of Punjab. The authority con- 
ferred on the Central Government under 
Section 72 (1) of the. Punjab Re-organisa~ 
tion Act, 1966, to issue necessary direc- 
tions from time to time regarding func- 
tioning of inter-State Corporations is to 
enure only till “other provision is made 
by law in respect of the said body cor- 
porate.” The word ‘law’ occurring in this 
provision, as held by my learned brother 

i, J.. must mean the law made by 
competent Legislature and cannot be con- 
fined to a law made by the Parliament. 
Had the intention of the Legislature been 
that the Parliament alone would be com- 
petent to make such a law, it could have 
easily qualified the word ‘law’ by adding 
the words ‘enacted by the Parliament’, 
especially when it had earlier specified 
that the authority competent to issue 
directions with regard to functioning of | 
such Corporations would be the Central 
Governmnt. For these and other rea- 
Sons, recorded by my brother Tuli, J., 
the petition must fail. 


R. S. NARULA, J.: 17. I en- 
tirely agree with the conclusion arrived 
at by my learned brother Tuli, J.. on all 
the points argued before us and also with 
everyone of the reasons given in sup- 
port thereof. Section 5 (3) of the Guru 
Nanak University Amritsar Act, regarding 
which the whole controversy has been 
raised and under which provision the 
impugned notification was issued is in the 
following terms:— 

“Notwithstanding anything contained 
in any other law for the time being in 
force, any educational institution situated 
within the limits of the area specified 
under sub-section (1) shall, with effect 
from such date as may be notified in this 
behalf by the State Government. be 
deemed to be associated with and admit- 
ted to the privileges of the University and 
shall cease to be associated in any way 
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with, or be admitted to any privileges 


of the Punjab University; and different 
dates may be appointed for different in- 
stitutions: . 


Provided that— 


(a) any student of any such institu- 
tion affiliated to the Punjab University 
before the said date, who was studying 
for any degree and diploma examination 
of the said University shall be permitted 
to complete his course in preparation 
therefor and the University shall hold for 
such students examinations in accordance 
with the curricula. of study in force in 
Punjab University for such period as may 
be prescribed by the Statutes or Ordin- 
ances or Regulations; and 


(b) any such student may. until any 
such examination is held by the Univer- 
sity, be admitted to the examination of 
the Punjab University and be conferred 
the degree, diploma or any other privi- 
leges of that University for which he 
qualifies on the result of such examina- 
tion.” 

It expressly provides for automatic dis- 
affiliation from the Punjab University of 
all such educational institutions as are 
situated within the limits of the area in 
which the Guru Nanak University is re- 
quired to exercise its powers and perform 
its duties by virtue of sub-section (1) of 
. 5. As soon as the notification, dated 
March 16, 1970, specifying the four named 
districts in the State of Punjab as the 
area in which the Guru Nanak University 
was to exercise its powers and perform 
its duties was issued and the relevant 
‘date under sub-section (3) of S. 5 was 
notified, the institutions situated within 
the limits of the said four districts stood 
.disaffiliated from the Punjab University 
with effect from that date. Section 5 (3), 
therefore, directly cuts an inroad into 
Section 26 (as amended up to 1960) of 
the Puniab University Act. It really 
amounts to the enactment of a proviso 
to Section 26. Inasmuch as Section 26 
provides that colleges affiliated to the 
University of Punjab, Lahore, on or be- 
fore September 27, 1947, located in India 
shall be deemed to be affiliated to the 
Punjab University. Section 5 (3) of the 
Guru Nanak University Act clearly carves 
out an exception to the rule contained 
in Section 26 of the Punjab University 
Act. A competent Legislature can amend 
a statute in respect of its operation in 
the territories for which it can legislate 
either by passing an amending Act or by 
providing to that effect in a separate 
piece of legislation. The latter course 
appears to have been adopted by the 
Punjab Legislature while enacting Sec- 
tion 5 (3) of the Guru Nanak University 
Act which carves out an exception to 
Section 26 of the Punjab University Act. 
I think there cannot be any greater 
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fallacy than arguing in this situation that 
Section 5 (3) is not “a law in respect of 
the Punjab University” within the mean- 
ing of that expression as extracted (sub- 
ject to relevant modification) from Sec- 
tion 72 of the Punjab Re-organisation 
Act. The Punjab University and the 
colleges which remained affiliated to it 
could indeed have no grievance if the 
impugned law was not passed in respect 
of that University. I, therefore, fully 
endorse the finding of Tuli, J. that Sec- 
tion 5 (3) of the 1969 Act is a law enact- 
ed by the Punjab Legislature in respect 
of the Punjab University. The question 
of the Punjab Legislature having exceed- 
ed its territorial limits while enacting the 
said provision cannot possibly arise as the 
operation of Section 5 (3) is confined only 
to those four districts which ere admit- 
tedly within its territorial jurisdiction. 
The mere fact that a law passed by a 
competent Legislature on a subject with- 
in its exclusive legislative field adversely 
affects some institution outside the State 
in its activity within the State has never 
been held to invalidate such a law on 
that ground alone. 


18. The word “law” in the sen- 
tence “until other provision is made by 
law in respect of the said body corporate” 
in the closing part of sub-section (1) of 


. S. 72 of the Punjab Re-organisation Act 


merely means law passed by the appro- 
priate competent Legislature. The con= ' 
text in which the expression occurs does 
not permit its meaning to be restricted 
to a law enacted by the Parliament alone. 
Inflexible rules relating to distribution of 
legislative powers between the States and 
the Centre are contained in Chapter I of 
Part XI of the Constitution. The terri- 
torial extent of the jurisdiction of the 
Parliament on the one hand and the State 
Legislatures on the other is defined in 
Art. 245. Clause (3) of Art. 248 vests in 
the Legislature. of every State in India 
the exclusive power to make laws for 
such State or any part thereof with res- 
pect to any of the matters enumerated 
in the State List in the Seventh Sche- 
dule. That exclusive power is subject 
only to what is stated in Cls. (1) and (2) 
of Art. 246 in respect of the exclusive 
power of the Parliament to make laws 
on matters enumerated in the Union List 
and of the Parliament and the State 
Legislatures to make > laws on matters 
enumerated in the Concurrent List. Tf 
is not disputed that Entry 11 in the 
State List vests in the State Legislature 
the power to make laws in respect of 
“education including universities.” Law 
passed by the Punjab Legislature in res< 
pect of the Punjab University contain- 
ed in the Guru Nanak University Acf 
admittedly does not fall within any of 
the exceptions to the State Legislative 
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power enumerated in Entry 11. There 
appears to be no warrant for imputing 


to the Parliament the unexpressed in- 
tention of having used the word “law” 
(so far as legislative enactment is con- 
cerned) in a sense different from that 
in which the word is used in Article 
946 of the Constitution. Section 72 of 
the Punjab Reorganisation Act is al- 
most a verbatim copy of Section 109 


of the States Reorganisation Act, 1956. ' 


It cannot be argued with any success 
that the power of all the States in India 
which came into existence as a result 
of their reorganisation in 1956 to legis- 
late in respect of inter-State corpora- 
tions was taken away by the Parlia- 
ment for all times to come with regard 
to the respective territorial limits of 
the State Legislatures. A further in- 
dication in this respect is available from 
the scheme of Section 72. Though the 
section was enacted for all the inter- 
State statutory corporations which had 
not been covered by the earlier provi- 
sions of Part VII of the Act, the Pun- 
jab University and two other institu- 
tions were named specifically to be 
covered by the section merely for the 
removal of doubt. The object of the 
provision does not appear to give some 
kind of suzerainty or power of govern- 
ance to the inter-State corporations, but 
to make their services available to the 
successor States till such States could 
make their own arrangements, if they 
so wanted. It ‘is significant that what 
the University was expected to continue 
to do, subject to Central Government’s 
directions, till a law was made by the 
appropriate Legislature was to “serve 
the needs of the successor States.” If 
the successor States at any subsequent 
time did not want to avail of the ser- 
vices of any of the inter-State corpora- 
tions referred to in Section 172. their 
‘services’ could not be foisted on the 
suecessor States for all times to come. 
This is particularly so in respect of edu- 
cation. This is one of the most import- 
ant subjects in State Legislative field 
in relation to linguistic division of 
States. Sub-section (4) of Section 72 
points in the same direction. The 
amount or proportion of grants to be 
made by the successor States to the 
Punjab University were not fixed by the 
Act, but was left to be determined by 
the Central Government “from time to 
time”. This clearly envisages that it is 
open to the Central Government to fix 
the amount or proportion of grants pay- 
able at different rates by the successor 


States from time to time. The only 
possible reason for making a provision 


for changing the amount of grants for 
different States from time to time could 
be the possible reduction of the area of 
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the concerned successor States in which 
the University was expected to continue 
to serve. Mr. Kaushal conceded that 
the Punjab Government could, by a no- 
tification under Section 5 (3) of the 
Punjabi University Act, disaffiliate all 
the educational institutions in the re- 
maining districts of Punjab. and he- could 
have no objection to the same as the 
Punjabi University .Act was enacted 
prior to the reorganisation of the State. 
If that had-happened or if the State of 
Haryana had disaffiliated the colleges in 
that State from the Punjab University 
and affiliated them to the Kurukshetra 
University under the Kurukshetra Uni- 
versity Act, the concerned State could 
have been justified to ask the Central 
Government to exonerate that State from 
liability to make any grant at all to 
the Punjab University. Section 88 of 
the Punjab Reorganisation Act also 
gives an indication in the same direc- 
tion. The laws in force in the erst- 
while State of Punjab. were directed to 
remain in force in the successor States 
unaffected -by the reorganisation “until 
otherwise provided by a competent Le- 
gislature” or other competent authority. 
Even the power of adaptation conferred 
by Sec. 89 of that Act was limited to a 
period of two years whereafter any de- 
sired adaptation or modification could be 
made only by law made by a competent 
Legislature or other competent autho- 
rity. With these observation€g I record 
my complete agreement with the finding 
of Tuli, J. that the Punjab Legislature 
was competent to enact Section 5 (3) of 
the Guru Nanak University Act for pur- 
poses of Section 72 (1) of the Punjab 
Reorganisation Act. 


19. Though it is indeed not neces- 
sary to travel into the controversy re- 
lating to the extent to which the Par- 
Hament is authorised by the second part 
of Article 4 (1) of the Constitution to 
amend the Constitution in the view 
taken by us on the question of true 
scope and proper construction of Sec- 
tion 72 of the Punjab Reorganisation 
Act. I wish to record my own conclu- 
sions on the subject since the matter 
was debated by the learned counsel for 
the parties at quite some length:— 


(i) the amendments which can be 
made to the various provisions of the 
Constitution (other than those contain- 
ed in Part III) in the course of enact- 
ing a Reorganisation Act under Article 
2 or 3 of the Constitution by virtue of 
the power vested in the Parliament to 
make provisions which are “supplemen- 
tal, incidental and consequential” to the 
law of reorganisation must be within the 
scope. scheme and framework of the 
Constitution and not contrary thereto; 


re tn AAA 


180 P. & H, 


(ii) only such provisions can be 
made in exercise of the above-mention~ 
ed power as are essential to the effec- 
tive administration of the State or Sta- 
tes to be created by the new law and 
as may be necessary to give effect to 
the other provisions of the Reorganisa- 
tion Act; 7 

(iii) the amendments to the Consti- 
tution which can be made in exercise of 
the above-mentioned power are not res- 
tricted to the amendment of the First 
Schedule and the Fourth Schedule to 
the Constitution, but are nevertheless to 
be germane to the question of reorga- 
nisation of the State or States with 
which the enactment deals; 

üv) only such amendments of any 
part of the Constitution (other than 
the First and the Fourth Schedules) can 
be made by way of “supplemental, in- 
cidental and consequential’ provisions 
which are (a) necessary for the purpose 
of ‘tiding over some temporary difficulty, 
or (b) necessary to remove some unsur- 
mountable hurdle which would not al- 
low the desired reorganisation of the 
State to take place effectively unless 
such amendments are made. or (c) ne- 
cessary to ensure a smooth continuity of 
the stream of life, law and order in 
the successor States. Such amendments 
must be those which are deemed by the 
Parliament in its wisdom to be neces- 
sary to give effect to the provisions of 
the relevant law of reorganisation. The 
constituent power of the Parliament 

under Article 4 is, from this point of 
view, not as wide as the power vest- 
ed in it under Article 368, 


20. For the foregoing reasons and 
other reasons recorded by my learned 
brother Tuli. J.. I would hold that:— 

(i) Section 72 of the 1966 Act has 
not effectuated any amendment of any 
part of Article 245, Article 246, or the 
State List; 


(ii) Section 72 of the Act is not 
capable of being construed in such a 
manner as to indicate that Parliament 
has thereby taken over the power of 
the Punjab State Legislature under 
Entry 11 of the State List in respect of 
the Punjab University; 

(iii) Section 5 (3) of the 1969 Act 
is a law in respect of the Punjab Uni- 
versity within the meaning of the rele- 
vant expression used in Section 72; and 

(iv) Section 5 (3) of the 1969 Act is 
not void for want of territorial nexus; 

and would accordingly dismiss the 
petition, though without any order as 
to costs. 


Petition dismissed. 
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X Chuhara Ram and others, Respon< 
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Letters Patent No, 52 of 1969, Dis 
5-8-1971, from Judgment of A. D. 
shal, J, in S. A, No. 528 of 1961. Dia 
4-10-1968, 


Civil Procedure Code (1968), Order 
22, Rules 11 and 3 — Abatement of 
appeal — Suit by G against C for pos= 
session of land — Other claimants join- 
ed by G as defendants — Suit decreed 
to extent of G’s share — Decree revers< 
ed in appeal by C -— Second appeal by, 
G impleading other claimants as .appel~= 
lants — Death of G pending appeal —-4 
Legal representatives not brought on re- 
cord in time — Appeal held abated in 
toto — (X-Ref:— Civil Procedure: Code 
(1908), Order 41, Rule 4). 
Mutation of the land.in dispute was 
entered in the name of C on the basis of 
a will alleged to have been executed by 
Smt, A who died issueless, G, one of the 
near collaterals of A's father, brought a 
suit against C for possession claiming 
that A got the land from her father and 
not from her husband. He joined with 
other near collaterals. As it was 
found that G had no authority to in- 
stitute the suit on behalf of them, he 
impleaded them as defendants. The 
trial court accepting G’s plea decreed 
his claim in respect of his share of the 
land and refused to award any decree 
in favour of collateral defendants aš 
they had been proceeded against ex 
parte and had not themselves asked for 
any relief. On appeal by C the decree 
was reversed and the suit was dismis~ 
sed in toto, the court holding that the 
land had come into the hands of A from 
her husband. On second appeal by 
against this decree other collaterals 
were joined as appellants. Pending ap- 
peal G died and his legal representa~ 
tives were not brought on record. 
Held (1) that the finding of the first 
appellate court had become final. Jf 
the seeond appeal was allowed to pro- 
ceed and this finding was reversed if- 
would result in contradictory decrees 
and this was not warranted by law. 
The appeal, therefore, abated in toto. 
ATR 1962 SC 89 Foll.. Case Iaw refer- 
red to. (Para 14) 
(2) that Order 41, Rule 4 had no 
application to the case. G was all along 
the sole plaintiff. When he died and his 
legal representatives were not brought 
on record, other persons having similar 
claim could not take advantage of it 
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by merely joining as appellants. In this 
view also the second appeal abated in 
toto, (Para 15), 
Cases Referred: Chronological Paras 
(1969) AIR 1969 Punj 216 (V 56) 

= ILR (1968) 2 Punj 660, Swan 

ran Singh v, Ramditta 6, 8-A 
(1966) AIR 1966 SC 1427 (V 58). 

= (1966) 68 Pun -LR 291 (D), 

Shri Chand and Co, v. Messrs. = | 

Jagdish Pershad Kishen Chand 6, 


(1966) AIR 1966 Punj 312 (V 53) 

= 1966 Cur LJ 216, Puran 

Singh v. Hazara Singh 7 
{1966) 68 Pun LR 626 = 1966 Cur 

LJ 562, Subedar Jiwan Singh v. N 

Ram Kishan 6 
(1964) AIR 1964 SC 234 (V 51) 

= (1964) 3 SCR 520, Raghunath 

v. Ganesh 13 
(1963) AIR 1963 SC 553 (V 50) 

= (1963) 3 SCR 858, Ram Sarup 


v. Munshi 
(1963) AIR nae SC 1901 (V 50) 


= (1964) 3 SCR 549. Ramesh- 

war Prasad v. Shambehari Lal 12, 
(1962) AIR „1982 SC 89 (V 49) 

= (1962) 2 


SCR 636, State of 
Punjab v. Nathu Ram 8-A, 
(1962) Civil Appeal No. 344 of 
1956, D/- 10-4-1962 (SC), Jhan- 
da Singh v. Gurmukh Singh 6 
(1928) AIR “1928 Lah 572 (V 15) 
= ILR 10 Lah 7 (FB), Sant Singh , 
v. Gulab Singh 8, 8-A 


Kesho Ram Mahajan, for Appel- 
lants; Abnasha Singh (for No. 1) and 
D. C. Ahluwalia (for Nos. 7 to 10). for 
Respondents. 

JUDGMENT:— This appeal under 
clause 10 of the Letters Patent is dix 
rected against the judgment of a learn- 
ed Single Judge, dated 4th of October, 
1968, whereby it was held that Regular 
Second Appeal 528 of 1961 had abat- 
ed in toto because of the death of 
Godha Ram (one of the appellants be~ 
fore the learned Single Judge), his le~ 
gal representatives having not been 
brought on record within the time al- 
lowed by law. 

2. So far as the deceased Godha 
Ram is concerned, there is no dispute 
that the appeal had abated. The sole 
contention raised by Mr, K. R. Maha~ 
jan, who appears for the apellants, is 
that the appeal had not abated in toto 
but only with regard to the interest or 
share of the deceased Godha Ram in 
the property in dispute. The question 
whether there has keen total or partial 
abatement would depend on the facts of 
each case. Thus for the decision of this 
case it is necessary to set out in some 
detail how this matter has arisen, 

3. The dispute between the par- 
ties relates to the succession to the 
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property left by Smt. Asi bai who 
died issueless in November, 1957. Mu- 
tation of the land was entered in the 
name of Chuhra Ram (respondent) on 
the basis of the will alleged to have 
been executed by Smt. Asi Bai. There- 
upon, Godha Ram, one of the near col- 
laterals of Smt. Asi Bai’s father Jhangi 
Ram brought the suit for possession, 
claiming that the land in dispute was 
allotted to Smt, Asi Bai in lieu of the 
landed property that she had inherited 
in Pakistan from her father. The pre- 
sent appellants (Multani Ram, Hari 
Chand, Chanan Dass, Arjan Dass and 
Dayal Dass) along with Dula Ram res- 
pondent, being the other near collate~ 
rals of Smt. Asi Bai’s father, were im~ 
pleaded as respondents (defendants?) 
They, however, chose not to contest the 
suit. Chuhra Ram respondent alone con~ 
tested the suit on the ground that he was 
lawfully in possession of the property in 
pursuance of the will executed by Smt, 
Asi bai in his favour. 

_ The trial proceeded on the follow- 
ing issues:— 

1. Whether the land in suit was in- 
herited by Mst. Asi Bai from her fa- 
ther ? 

2. Whether the plaintiff and defen- 
dants Nos. 3 to 7 are heirs of Mst, Asi 
Bai’s father and if so, to what effect? 


3. Whether Mst. Asi Bai has made 
T valid will in favour of defendant No, 


4, Whether defendant No. 1 has 
spent the sum as alleged and he can 
claim it? 

4. The learned Subordinate 
Judge found that the property in dis- 
pute had come to Smt. Asi Bai from 
her father and the plaintiff along with 
defendants Nos. 3 to 7 was entitled to 
it as heirs, being the nearest collaterals 
of her father. Observing that the will 
did not relate to this property, the 
learned. trial Judge did not go into the 
question of the due execution of the 
will In view of these findings, he 
decreed the claim of Godha Ram in res- 
pect of one-sixth share of the land in 
suit and refused to award any decree in 
favour of defendants Nos, 3 to 7. ob- 
serving that they had already been pro- 
ceeded against ex parte and had them- 
selves not asked for any relief. This 
decree was reversed by the learned 
Senior Subordinate Judge in an appeal 
brought by Chuhra Ram, the sole con- 
testing defendant. The Appellate Court 
found that the land in dispute had come 
into the hands of Smt. Asi Bai from 
her husband and not from her father 
and her next heirs were Chuhra Ram 
and Dula Ram, defendants Nos. 1 and 
2.. Accordingly, the decree of the trial 
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Court was reversed and Godha Ram’s 
suit dismissed with costs. 

It was against this order that Re- 
gular Second Appeal 528 of 1961 was 
brought to this Court by Godha Ram. 
He, however. joined with him the pre- 
sent appellants Multani Ram and others, 
who were defendants Nos, 3 to 7 in the 
suit. In the appeal the findings of the 
lower Appellate Court that Smt. Asi Bai 
had got the land in dispute from her 
husband and the plaintiff Godha Ram 
avid defendants Nos. 3 to 7 are not his 
heirs were disputed. Before the appeal 
could be heard, Godha Ram unfortu- 
nately breathed his last. His legal re- 
presentatives having not been brought 
on record within the period of limita- 
tion prescribed, the decree of the lower 
Appellate Court so far as he is concern- 
ed became final. 


5. It was urged before the learn- 
ed Single Judge that the appeal abat- 
ed only in’ respect of Godha Ram’s in- 
terest in the land in suit and so far as 
the present appellants (Defendants 3 to 
7} are concerned they had distinct and 
individual right to the property in dis- 
pute and accordingly the death of Godha 


Ram could not affect their claim with © 


regard to their individual share in the 
property left by Smt. Asi Bai. The 
learned Single Judge has rejected this 
contention and in coming to the conclu- 
sion that the appeal had abated in toto 
recorded the finding that if a contrary 
view is taken it would result in contra- 
dictory decrees and this is not warrant- 
ed by the provisions of law. 


6. Before the learned Single 
Judge, the appellants placed reliance on 
the Division Bench decision in Subedar 
Jiwan Singh v. Ram Kishan, (1966) 68 
Pun LR 626, wherein it was held that 
where each plaintiff had an independent 
right to his share in the property and 
all the plaintiffs could have filed sepa~ 
rate suits for possession of their -share, 
the mere fact that they had filed one 
suit would not in any manner affect the 
question of abatement and. consequently, 
the death of one: co-plaintifi would ‘not 
in any manner affect the appeal by the 
others. The learned Single Judge, how- 
ever, declined to follow it being of the 
opinion that it was in conflict with the 
dictum of their Lordships of the Sup- 
rème Court in Shri Chand and Co, v. 
Messrs. Jagdish Pershad Kishen Chand, 
(1966) 68 Pun LR (Delhi Section) 291 
= (AIR 1966 SC 1427), and some other 
decision of that Court. Even earlier the 
correctness of the rule laid down in 
Subedar Jiwan Singh’s case, (1966) 68 
Pun LR 626 had been doubted by an- 
other Bench of this Court in Swaran 
Singh v. Ramditta, ATR 1969 Punj 216, 
with the following observations by Na- 


Multani Ram v. Chuhara Ram 


A.I. R. 


rula, J.. with whom Mehar Singh, C. J. 
had concurred: 

à “Even if the law laid down by the 
Division Bench in Subedar Jiwan Singh’s 


case, (1966) 68 Pun LR 626, could be 
said to still hold the field, the same 
would be clearly distinguishable from 


the case before us as it was a contest- 
ing defendant-respondent who has died 
in the appeal before us. It has also 
been argued that the abatement of the 
appeal of Subedar Jiwan Singh against 
respondents Nos, 5 and 8 could not pos- 
sibly lead to inconsistent decrees as no 
relief had either been or could possi- 
bly be claimed by Subedar Jiwan Singh 
against respondents Nos. 5 and 8 who 
were also collaterals of the last male 
holder along with the appellant. More- 
over, we are not quite certain as to 
what would have been the decision of the 
Division Bench in Subedar Jiwan Singh’s 
case, (1966) 68 Pun LR 626 on the ques- 
tion of effect of the death of the co- 
plaintiff-respondent if the unreported 
judgment of the Supreme Court, D/- 10- 
4-1962, in Civil Appeal 344 of 1956 (SC) 
Jhanda Singh v. Gurmukh Singh (dece- 
ased) had been brought to its notice,” 


7. In fact, a different view had 
already been taken by another Division 
Bench of this Court (A, N. Grover and 
Jindra Lal, JJ.) in Puran Singh v. 
Hazara Singh, AIR 1966 Punj 312. H 
was held that when two of the plaintiff- 
appellants died, the decree of the Dis- 
trict Judge became final qua them and 
if thereafter the High Court granted a 
decree to the other plaintiff-appellants 
there would be two contradictory de- 
crees with regard to the right which 
had been jointly claimed by all the 
plaintiffs. In these circumstances, the 
appeal was found to have abated as a 
whole, 

8. In canvassing for the accept- 
ance of the rule laid down in Subedar 
Jiwan Singh’s case, appellants’ learned 
counsel “has placed reliance on the de- 
cision of Full Bench of five Judges in 
sant Singh v. Gulab Singh, (ILR 10 Lah 
7 = ATR 1928 Lah 572). The rule laid 
down by the Full Bench is that the death 
of one of the respondents does not 
necessarily result in the abatement of 
the appeal in its entirety and it will de- 
pend entirely upon the nature of the 
suit, and-if the suit, having regard to 
its frame and character, can proceed in 
the absence of the deceased defendant, 
there is no reason why the appeal should 
not ordinarily proceed against the sur- 
viving respondent or respondents, 

8-A. Referring to this authority 
fo whith Shadi Lal, C. J., was a party, 
the learned Judges of the Division 
Bench in Swaran Singh’s case, 

1969 Punj 216) observed: 
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"It appears that the observations in 
the Full Bench judgment of the Lahore 
High Court in the case of Sant Singh,, 
AIR 1928 Lah 572 (supra) on which re- 
liance was placed by Khanna dJ.. cannot 
now be said to be a good law after the 
pronouncement of the Supreme Court 
in Nathu Ram’s case, AIR 1962 SC 89.” 


9, It is thus obvious that there 
has been some divergence of*opinion in 
this Court, but fortunately the point in 
issue has come up for consideration be- 
fore their Lordships of the Supreme 
Court in several recent cases, It was 
held in Nathu Ram’s case, AIR 1962 SC 
89, that where the appeal is against a 
joint decree and one of the respondents 
dies the appeal must abate against other 
respondents as well notwithstanding the 
fact that their shares in the revenue 
Some tests for 
determining whether the abatement has 
taken place were laid down. The re- 
levant observations made by Raghubar 
Dayal, J. are these: 


“The question whether a Court can 
deal with such matters or not, will de- 
pend on the facts of each case and 
therefore no exhaustive statement can 
be made about the circumstances when 
this is possible or is not possible. It 
may, however, be stated that ordinari- 
ly the considerations which weigh with 
the Court in deciding upon.this question 
are whether the appeal between the ap- 
pellants and the respondents other than 


the deceased can be said to be proper-" 


ly constituted or can be said to have 
all the necessary parties for the decision 
of the controversy before the Court. 
The test to determine this has been 
described in diverse forms. Courts will 
“not proceed with an appeal (a) when the 
success of the appeal may lead to the 
Court’s coming to a decision which will 
be in conflict with the decision between 
the appellant and the deceased respon- 
dent and therefore which would lead to 
the Court’s passing a decree which will 
be contradictory to the decree which 
had become final with respect to the 
same subject-matter between the ap- 
pellant and the deceased respondent; (b) 
when the appellant could not have 
brought the action for the necessary re- 
lief against those respondents alone who 
are still before the Court and (c) when 
the decree against the surviving respon- 
dents. if the appeal succeeds. be ineffec- 
tive, that is to say, it could not be 
successfully executed.” 


Proceeding further, his Lordship 
said: 

“The difficulty arises always when 
there is a joint decree. Here again, the 
consensus of opinion is that if the de- 
_¢ree is joint and indivisible. the appeal 
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against the other respondents also will 
not be proceeded with and will have 
to be dismissed as a result of the abate- 
ment of the appeal against the deceas- 
ed respondent,” 


10. His Lordship then took cog- 
nizance of the fact that different views 
exist in the case of joint decrees in 
favour of respondents whose rights in 
the subject-matter of the decree are 
specified, and observed: 

“One view is that in such cases. the 
abatement of the appeal against the 
deceased respondent will have the result 
of making the decree affecting his spe- 
cific interest to be final and that the 
decree against the other respondents 
can be suitably dealt with by the ap- 
pellate Court. We do not consider this 
view correct, The specification of shares 
or of interest of the deceased respon- 
dent does not affect the nature of the 
decree and the capacity of the joint de- 
cree-holder to execute the entire de- 
cree or to resist the attempt of the other 
party to interfere with the joint right 
decreed in his favour. The abatement 
of an appeal means not only that the’ 
decree between the appellant and the 
deceased respondent has become final, 
but also, as a necessary corollary, that 
the appellate Court cannot, in any way, 
modify that decree directly or indirect- 
ly. The reason is plain. It is that in 
the absence of the legal representatives 
of the deceased respondent, the appel- 
late Court cannot determine anything 
between the appellant and the legal re- 
presentatives which may affect the 
rights of the legal representatives under 
the decree. It is immaterial that the 
modification which the Court will do is 
one to which exception can or cannot 


be taken.” 


11. Later in Ram Sarup v, 
Munshi, AIR 1963 SC 553, their Lord- 
Ships were dealing with the ease in 
which one of the appellants had died. 
They reiterated the rule that where the 
decree is joint one the whole appeal 
must abate, 

12. In Rameshwar Prasad v. 
Shambehari Lal, AIR 1963 SC 1901, after 
observing that the provisions of O. 41, 
R. 4. do not override those of Order 22, 
Rule 9, Civil P, C., as the two deal with 
different stages of the appeal and pro- 
vide for different contingencies, their 
Lordships of the Supreme Court held 
that an appellate Court has no power to 
proceed with the appeal and to reversa 
and vary the decree in favour of all the 
plaintiffs or defendants, if all the plain= 
tiffs or the defendants appeal from the 
decree and any of them dies and the 
appeal abates so far. as he is concerned. 


13. The decision in Raghunath v. 
Ganesh, AIR 1964 SC 234, is distinguish- 
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able on facts. It arose out of a suit by 
a reversioner for recovery of property 
after the death of the widow, to which 
several alienees had been made defend- 
ants. The suit was dismissed in appeal 
by the High Court, but the High Court 
granted leave to appeal to the Supreme 
Court. Thereafter one of the respond- 
ent-alienees died and his legal represen- 
tatives were not brought on record with- 
in the time allowed by law. It was held 
that the interest of an alienee being 


separate and independent ‘the whole of. 


the appeal did not abate, 


14. In the case before us though 
the suit was originally brought by Godha 
Ram joining with him the appellants, 
being the other near collaterals of Smt. 
Asi Bai’s father, it was found that he had 
no authority to institute the suit on their 
behalf. Accordingly, the plaint was 
amended and he became the sole plain- 
tiff and the present appellants were im- 
pleaded as defendants 3 to 7, none of 
whom ever even applied for being trans- 
posed as plaintiffs. Though the learned 
trial Judge accepted the plaintiff’s plea 
that the property had come into the 
hands of Smt. Asi Bai from her father, 
he decreed the suit only to the extent of 
Godha Ram’s 1/6th share. This decree 
was reversed in appeal and in dismissing 
the suit in toto the learned Senior Sub- 
ordinate Judge held that neither Godha 
Ram nor defendants 3 to 7 had any in- 
terest in the property as the property 
had come into the hands of Smt. Asi 
Bai not from her father but as an heir 
of her husband. 


It is against this decree that the se- 
cond appeal was brought to this Court, 
the main complaint being that the pro- 
perty originally belonged to Smt. Asi 
Bai’s father and not her husband, Godha 
Ram having died, the finding of the 
learned District Judge that he was not 
entitled to succeed on the death of Smt. 
Asi Bai has become final. If the appeal 
is now allowed to proceed and this find- 
ing is reversed, obviously there will be 
two contradictory decrees, one proceed- 
ing on the finding that the property 
came into the hands of Smt. Asi Bai 
from her father and the other that it be- 
longed to her husband and she succeeded 
to it as his heir. To such a situation the 
rule laid down by their Lordships of the 
Supreme Court in Nathu Ram’s case, 
AIR 1962 SC 89, fully applies and this 
fs consistent with the view taken in Sri 
Chand and Company’s case, (1966) 68 
Pun LR (Delhi Section) 291 = (AIR 
1966 SC 1427). 


15. It has been argued that the 
provisions of Order 41, Rule 4, Civil P, C. 
can be invoked and the Court can pass 
a decree in favour of the appellants 
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despite the death of Godha Ram. This 
argument is clearly untenable because 
the suit, as already noticed, was brought 
by Godha Ram as the sole plaintiff. The 
appellants were impleaded as defendants 
and consequently no relief was granted 
t them by the trial Court even though 
itt was found that their claim that the 
property came into the hands of Smt. Asi 
Bai from „her father was correct. In 
appeal the decree in favour of Godha 
Ram was also set aside end being 
aggrieved he came to this Court. The 
mere fact that the present appellants 
joined him as appellants in second appeal 
does not make them an aggrieved party if 
they had no grievance whatsoever at any 
stage. In the first instance they did not 
approach the trial Court for any decree 
in their favour. Secondly, even when 
the trial Court refused to pass the 
decree in their favour they never ap- ` 
pealed egainst it. 


Thus, all along it was a case in which 
Godha Ram alone was the sole plaintiff, 
The deeth of Godha Ram in these cir- 
cumstances during the pendency of the 
second appeal has clearly the effect of 
the sole plaintiff being eliminated from 
the scene, When the sole -plaintiff is dead 
the right to sue does not survive except to 
his legal representatives and if they are 
not brought or record within the time 
allowed by law, other persons having 
similar claim cannot take advantage of 
it by merely joining in the appeal as 
Thus, from whichever angle 
the case be looked at there is no escape 
from the conclusion that the appeal had 
abated in toto. 


16. _ Accordingly, we find that the 
learned Single Judge has taken a correct 
view of the matter and we dismiss the 


appeal with costs. 
Appeal dismissed. 


- 
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Mohinder Kaur, Appellant v, Major 
Singh, Respondent. 


Letters Patent Appeal No. 35 of 1970, 
D/- 28-7-1971 against judgment of A. D. 
Koshal, J. in F. A. O, No. 95-M of 1965, 
D/- 8-12-1969, 


__. Hindu Marriage Act (1955), Section 5 
(iii) — Contravention of —- No defence 
against restitution of conjugal rights. 


Marriage in contravention of the 
clause is not a nullity and hence such 
contravention cannot be pleaded as a 
ground in answer to a petition for res- 
titution of conjugal rights, (Para 5) 


rn NN ee 
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Achhra Singh, for Appellant; S. P. 
Goyal, for Respondent, 

P. C. PANDIT, J.: Major Singh filed a 
petition for restitution of conjugal rights 
under Section 9 of the Hindu Marriage 
Act, 1955, hereinafter called the Act, 
against his wife Mohinder Kaur. His 
allegations were that he was married in 
1959 and the Muklawa ceremony was 
performed three years later. Thereafter 
the parties lived as husband and wife 
till July 1963, when his wife left his 
house without any reasonable excuse and 
started living with her parents. 

2. This petition was resisted by 
Mohinder Kaur, whose case was that she 
had never married Major Singh, with 
the result that the question of her with- 
drawing from his society never arose. 

3. This petition was tried by the 
Senior Subordinate Judge, Sangrur. He 
found that Major Sihgh was married to 
Mohinder Kaur and further that she had 
withdrawn from his society without any 
reasonable excuse. Accordingly, he 
granted a decree for restitution of con- 
ffugal rights in favour of Major Singh. 

4. Against this decision, Mohinder 
Kaur filed an appeal in this Court, which 
was heard by A, D. Koshal, J, Two con- 
tentions were urged before the learned 
Judge by the counsel for the appellant. 
The first was that the finding given by 
the trial Judge that the alleged marriage 
of Major Singh with Mohinder Kaur had 
been proved, was wrong. This conten- 
tion was repelled by the learned Single 
Judge, who went through the evidence 
produced by the parties in the case and 
affirmed the finding given by the trial 
Court on this point. The other submis- 
sion of the learned counsel was that 
Mohinder Kaur was about 1l years old 
at the time of her alleged marriage and 
consequently, the same was void under 
the provisions of Cl. (iii) of Section 5 
of the Act, which reads:— 

5. “Conditions for a Hindu Marriage — 
A marriage may be solemnized between 
any two Hindus, if the following condi- 
tions are fulfilled, namely:— 

(i) x x X 

(ii) x x < 

_ (iii) the bridegroom has completed 
the age of eighteen years and the bride 
the age of fifteen years at the time of 
the marriage,” 

This argument also did not find 
favour with the learned Judge, who held 
that Section 5 of the Act did not lay 
down the consequences of any of the con- 
ditions mentioned therein not being ful- 
filed, The result of the contravention 
of Section 5 (iii) of the Act, according 
to the learned Judge, was mentioned 
only in Section 18 of the Act, where it 
was stated that a person, who procures 
a marriage of himself or herself in such 
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violation would be punishable with im- 
prisonment, which may extend to 15 days 
or with fine, which may extend to rupees 
one thousand or both. This infringe- 
ment did not affect the tie of marriage 
itself and render the marriage either void 
or voidable. The appeal was, according-! 
ly, dismissed, Mohinder Kaur has filed 
the present appeal under Cl. 10 of the 
Letters Patent, praying that the decree 
of restitution: ‘of conjugal rights passed 
in favour of the respondent be set aside. 


5e The only submission made be- 
fore us by the counsel for the appellant 
was about the second contention raised 
by him before the learned Single Judge, 

Section 9 (2) of pe Act says: 

“9 (1) x x 

(2) Nothing shall be pleaded in 
answer to a petition for restitution of 
conjugal rights which shall not be a 
judicial separation or for 
nullity of marriage or for divorce,” 


The question for decision is whether 
a contravention of Section 5 (iii) of the 
Act is a ground for judicial separation 
or for nullity of marriage or for divorce. 
If it is not so, then it cannot be pleaded 
in defence by the appellant to a petition 
for restitution of conjugal rights made 
by the respondent in this case. The 
grounds for judicial separation, nullity of 
marriage and divorce are given in Sec- 
tions 10, 11 and 13 of the Act respective- 
ly. The contravention of S, 5 (iii) of 
the Act does not admittedly find any 
mention in any of these three sections. 
That being so, it cannot be pleaded as a 
ground in answer to a petition for res- 
titution of conjugal rights. The decree 
passed by the trial Judge and affirmed 
by the learned Single Judge is, there- 
fore, in conformity with law. 

6. The result is that this appeal 
fails and is dismissed with costs. 


GOPAL SINGH, J.: 7. I agree. 
Appeal dismissed. 
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Budh Ram Balak Ram and another, 
Appellants v. The Dhuri Co-operative- 
cum-Marketing-cum-Processing Society, 
Dhuri and others, Respondents. 
Letters Patent Appeal No. 707 of 


4970, D/- 26-7-1971 from judgment of 
D, S, Tewatia, J., reported in AIR 1971 
Punj 134. 


» (A) Contract Act (1872), S. 23 — 
‘Forbiddén by law’ Licensee under 
Cotton Control Order, 1955 — Partner- 
ship agreement with non-licence-holder to 
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work out licence is hit by S. 23 — (X- 
Ref:—~ Partnership Act. (1932), S. 4) — 
(X-Ref:—~ Punjab General Clauses Act 
(1 of 1898), S. 2 (40)). i 


The prohibition of formation of part- 
nership by the licensee is in the very 
nature of things implied when a licence 
îs issued under a Control Order in the 
name of a particular person. The license 
is a personal privilege the benefit where- 
of cannot be extended to others by en- 
tering into partnership with them when 
they do not hold any such license. AIR 
1964 Andh Pra 145, Followed. 

(Para 4) 

There is a definite prohibition in the 
Cotton Control Order, 1955 from carry- 
ing on the business covered by a license 
except by the licensee. This prohibition 
applies to a partnership by virtue of Sec- 
tion 2 (40), General Clauses Act. The 
constitution of partnership to work a 
license issued in the name of a partner 
is, therefore illegal. Such a contract is 
void as being hit by Section 23. AIR 
1971 Punj 134, Reversed, 

(Paras 3, 4) 


(B) Partnership Act (1932), S. 9 — 
Suit by sleeping partner who merely pro- 
vided finances to the firm for accounts — 
Partnership agreement found void — 
Partner is still entitled to ask for rendi- 
tion of accounts when parties are not in 
pari delicto and defendant partner stands 
in fiduciary relationship to the plaintiff. 
AIR 1971 Punj 134, Affirmed. 

(Paras 3, 5) 


Cases Referred: Chronological Paras 

(1968) AIR 1968 SC 534 (V 55)= 
(1968) 1 SCR 805, Sita Ram v. 
Radha Bai 2, 5 


(1964) AIR 1964 Andh Pra 145 
(V 51) = (1963) 2 Andh WR 
` 455, V.  Basavayya v. N. e 
Kottayya 3, 4 
(1962) Civil Appeal No. 30 of 1960, 
D/- 11-4-1962 (SC),-Govinda Rao . 
v. Nathmal 3, 4 


J. V. Gupta (G. C. Garg with him), 
for Appellants; K. N, Tewari, for Res- 
pondents. 


JUDGMENT:— This Letters Patent 
Appeal is directed against the judgment 
of a learned single Judge who allowed 
the second appeal preferred by the plain- 
tiff and reversing the judgment and 
decree of the Court of first appeal dir- 
ected the trial Court to proceed further 
with the suit for rendition of accounts, 


2. The plaintiff is a co-operative 
society working under the name and 
style of Dhuri Co-operative Marketing- 
cum-Processing Society, hereinafter called 
the society. It is registered under the 
Punjab Co-operative Societies Act and is 
a corporate body. Defendant 2 is a part- 
nership firm known as Balak Ram Budh 
Ram (referred to hereinafter as the firm} 
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of which defendant-appellant Budh Ram 
is the proprietor. Defendant-respondent 
4 is only pro forma and he was connecta, 
ed with the plaintiff society but did not 
join in the suit. On 30th September, 
1957, a partnership deed, Exhibit P. L 
was executed between the society acting 
through Pritam Singh, defendant-res- 
pondent 4, and the firm through its pro- 
prietor Budh Ram, defendant-appellant. 
The firm was holding a Hcense under 
the Cotton Control Order, 1955, pro- 
mulgated by the Central Government in 
exercise of the powers conferred on it 
by Section 3 of the Essential Commodi-~ 
ties Act, 1955. Clause 9 of the Order 
provides that— .- 


“No person shall purchase, sell, store 
or carry on business in cotton or shall 
hold cotton in hypothecation or against 
a pledge except under and in accordance 
i the conditions “of a licence in Form 

Exception— Nothing in this clause 
shall apply— 


(a) to a manufacturer; 

(b) to a person who purchases or 
Stores cotton for his own uše and not 
for the purpose of sale and who does 
not at any time have in his possession a 
quantity of cotton exceeding 24 bales of 
finned and pressed cotton or boras of 
ginned cotton; 

(c) to cotton known as  Assam/ 
Comilla; : 


(d) to any transaction of sale or pur- 
chase of cotton authorised in writing by 
the licensing authority; 

(e) to a grower in respect of cotton 
produced by hi 
Form “A” in which the license is to be 
issued is prescribed by the Order itself 
and is appended thereto. Where the ap- 
plicant is a corporation or a partnership 
firm, the names of the directors or the 
partners, as the case may be, have to be 
stated in the application form. Accord- 
ing to the terms of the agreement, EX- 
hibit P.1. the newly constituted partner- 
ship by the society and the firm was to 
take Karkhana (factory), on- lease for 
ginning purposes. This document is silen? 
as to whether the partnershin so formed 
was intended for the sale and purchase 
of cotton as well which was controlled 
by the Cotton Control Order or that it 
was confined only to the ginning of 
cotton. One of the material issues fram~ 
ed in the case, therefore, was whether 
the partnership between the parties was 
only for ginning purposes. The trial 
Court decided this issue against the plain- 
tiff and dismissed the suit. We are nof 
referring to the other issues as findings 
thereon are not material for the purposes 
of the present appeal, The Court of first? 
appeal concurred with the finding of the 
trial Court, and held that the business 
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activity of the partnership was not res- 
_tricted to ginning purposes only and that 
it was a partnership between the firm 
and the society for indulging in purchase 
and sale of cotton as well, 


= The lower appellate Court took the 
view that since the business of buying 
cotton and selling Barnaula and Rui 
could not have been carried on by the 
partnership without a proper license 
under the aforesaid Cotton Control Order, 
the partnership constituted under Exhi- 
bit P.1 for carrying on illegal business 
activities, was, therefore, void as it was 
hit by Section 23 of the Indian Contract 
Act. In the second appeal preferred on 
behalf of the plaintiff, it was contended 
before the learned single Judge that the 
object of partnership was only to take 
on lease the Karkhana for ginning pur- 
poses and the firm defendant 2 which 
held a license under the Cotton Control 
Order alone carried on the business of 
buying and selling of cotton and that the 
partnership under the agreement, Exhibit 
P.1, was not for the purpose of working 
the license. It was further contended 
that the partnership even for working 
the license could not make the contract 
of partnership in question void under 
Section 23. 


The Courts below had come to the 
conclusion that the plaintiff had settled 
the account and this finding too was as- 
sailed as being not based on any evi- 
dence. The learned single Judge, after 
discussing a volume of case law took 
the view that since the Cotton Control 
Order does not contain any provision pro 
hibiting. a licensee from entering into a 
partnership with a non-licensee, the agree- 
ment of partnership was not hit by the 
provisions of Section 23. In the result, 
the partnership as per Exhibit P.1 was 
held not to be forbidden by law or op- 
posed to public policy. The learned Judge 
also held that even if it be assumed that 
the partnership agreement was void as 
being opposed to public policy, the par- 
ties to the agreement were not in pari 
delicto. Relying on the observations of 
their Lordships of the Supreme Court in 
Sita Ram v. Radha Bai, AIR 1968 SC 
534, it was held that in the circumstances 
of the present case, the Court should not 
shirk from helping the plaintiff-appellant 
in having the accounts settled with the 
defendant-respondents. The finding of 
the lower appellate Court that the at= 
counts had been settled was held to be 
not based on any evidence and, there- 
fore, reversed. In the result, the ap- 
peal was allowed and the case remanded 
to the trial Court with a direction to 
proceed with the suit in accordance with 
law. It is against this remand order that 
the defendants have come up in Letters 
Patent Appeal. f 
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3. After hearing the learned coun- 
sel for the parties at length, we are of 
the opinion that it cannot be laid down 
as correct law that a partnership en- 
tered into to work a license issued under 
the Cotton Control Order does not offend 
against Section 23 of the Contract Act. 
In the circumstances of the instant case. 
we are, however, in agreement with the 
learned single Judge that the parties are 
not in pari delicto even if it be assumed 
that the partnership was intended also 
to work a license and the plaintiff society 
is, therefore, entitled to enforce its right 
to claim rendition of accounts, Before ad- 
verting to the first proposition, Section 23 
of the Indian Contract Act may be re- 
produced hereunder for facility of re- 
ference:— 


“23. The consideration or object of 
an agreement is lawful, unless it is for- 
bidden by law; or is of such a nature 
that, if permitted, it would defeat the 
provisions of any law; or is fraudulent: 
or involves or implies injury to the per- 
son or property of another; or the Court 
regards it as immoral, or opposed to 
public policy. - 


In each of these cases, the consi- 
deration or object of an agreement is said 
to be unlawful. Every agreement of 
which the object or consideration is un- 
lawful is void.” 


It is needless to refer to the authorities 
considered by the learned single Judge 
whose attention does not seem to have 
been invited to V. Basavayya v. N. 
Kottayya, AIR 1964 Andh Pra 145, deci- 
sion wherein is based on the observations 
of their Lordships of the Supreme Court 
in an unreported judgment in Govinda 
Rao v, Nathmal, Civil Appeal No, 30 of 
1960. decided on 11-4-1962 (SC). The 
plaintiff there had filed a suit for ac- 
counts of a dissolved firm. The defend- 
ants challenged the partnership on the 
ground that it contravened the Central 
Provinces and Berar Food Grains Con- 
trol Order (1945) and ‘was, therefore, 
illegal. The relevant provisions of this 
Food Grains Control Order were almost 
in similarity to those of the Cotton Con- 
rol Order. Every dealer who dealt in 
foodgrains was required to take a license 
and the, word “dealer” includes any 
group or association of persons like a 
tm or partners, 


The plaintiff there who held the 
dealer’s license for dealing in foodgrains 
entered into partnership with the defend- 
ants and the partnership conducted tran- 
sactions of purchase of the controlled 
stuff. The prohibition under the Food 
Grains Control Order was to the effect 
that no person was to deal in foodgrains 
as a wholesale dealer except under and 


-r 
a 


188 P. & H. ([Prs. 3-5] 


in accordance with a license issued by 
the Deputy Commissioner of the district. 
The phrase “deal in foodgrains” had also 
been defined as to engage in the business 
ef purchase, sale or storage for sale of 
foodgrains whether on one’s own ac- 
count of or in partnership or in associa- 
tion with any other person or as 
a commission agent or arhatiya, and 
whether or not in conjunction with 
any other business. In these circum- 
stances, it was held by their Lordships 
that the license in the name of the plain- 
tiff could not be said to be in favour of 
the partnership and the whole of trans< 
saction of partnership being, therefore, 
in contravention of the Food Grains Con- 
` trol Order was illegal justifying dismis< 
sal of the suit for accounts, 


There is a similar prohibition con- 
tained in the Cotton Control Order in 
question and no person can purchase, 
sell, store or carry on business in cotton 
or even hold cotton in hypothecation or 
against a pledge except under and in ac- 
cordance with the conditions of a license 
issued in this behalf. A person who in~ 
dulges in the purchase, sale, storage ete. 
of cotton without obtaining a license is 
liable to a penalty under the Essential 
Commodities Act, 1955, under which the 
Cotton Control Order is issued. There 
is, therefore, a definite prohibition from 
carrying on the business covered by a 
license except by the licensee himself, 
No doubt, there is no definition of a 
dealer given in the Cotton Control Order, 
the like of which we find:in the Central 
Provinces and Berar Food-Grains Control 
Order, but that will not make any dif- 
ference, The word “person” as defined in 
the General Clauses Act includes any 
company or association or body of indi- 
viduals whether incorporated or not and 
this definition is wide enough to include 
a partnership firm. 


A partnership is certainly an associa~ 
tion of individuals for certain purposes 
though not incorporated as a company. 
The prohibition against dealing in cotton 
which is a controlled item because of 
the Cotton Control Order applies equally 
to a partnership as to any individual or 
a corporate body. . Consequently, the 
partnership which did not hold a license 
in its name could not be constituted to 
undertake a commercial enterprise which 
could be undertaken only under a license, 
The constitution of partnership to work 
a license issued in the name of a partner 
is, therefore, obviously illegal and such 
a contract is void being hit by Section 23 
of the Contract Act. To permit the con- 
tract to take effect would be defeating 
the provisions of the Cotton Control 
Order and if the matter were to rest 
there, the plaintiff would not be entitled 
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to claim rendition of accounts from the 
defendant. - 


4, In Basavayya’s case, 
Andh Pra 145 which related to the 
Madras Cloth (Dealers) Control Order, 
1944, a license had been issued to a dealer 
in cloth’ under ‘the said Control Order. 
The licensee entered into partnership 
with others and a Division Bench of the 
Madras High Court following the afore- 
said Supreme Court judgment in Govinda 
Rao’s case, Civil Appeal No. 30 of 1960, 
D/- 11-4-1962 (SC) held that the privilege 
which was personal: to the licensee could 
not be extended to persons with whom 
the licensee chooses to form a partner- 
ship. The learned Judges observed in 
very clear terms that “the fact that the 
said Order does not contain an express 
prohibition of the formation of partner- 
ship or transfer of license or an express 
provision that formation of partnership 
or transfer of licence is illegal, is imma- 
terial when such a prohibition, formation 
or transfer can be implied from the 
Order.” We are in respectful agreement 
with these observations and are of the 
considered view that the prohibition of 
formation of partnership by the licensee 
is in the very nature of things implied 
when a license is issued under a Control 
Order in the name of a particular person. 


The license is a personal privilege 
the benefit whereof cannot bə extended 
to others by entering into partnership 
with them when they do not hold any 
such license. Any such action on the 
part of the licensee will be circumvent- 
ing the provisions of the Control Order 
unless the formation of a partnership is 
permitted by the Control Order itself or 
the statute under which such order is 
promulgated. To this extent we find our- 
selves unable to uphold the finding of 
the learned single Judge. This will not, 
however, make any difference ii regards 
the final decision reached by him. 


5. The other approach of the 
learned single J udge in holding that the 
parties are not in pari delicto and the 
plaintiff is, therefore, entitled to ask for 
rendition of accounts is unexceptionable. 
The learned Judge on a consiceration of 
the evidence, has in a very elaborate 
judgment held that the plaintiff was 
merely a sleeping partner and was pro- 
viding finances to the partnership firm 
the business of which was being manag- 
ed by the defendant-appellants. Accord- 
ing to the learned Judge, the evidence 
disclosed that the defendants stood in 
fiduciary relationship to the plaintiff and 
this finding has not been assailed before 
us. The observations of their Lordships 
of the Supreme Court in Sita Ram’s case, 
AIR 1968 SC 534 (supra) were relied upon 
by the learned Judge in holding that the 
suit for rendition of accounts of the dis- 
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solved partnership was still maintainable 
no matter that the partnership agreement 
be assumed to be void’ when it is found 
that the parties are not in pari delicto. 
We are, thus of the view that the ulti- 
mate decision of the learned Judges who 
allowed the appeal of the plaintiff, set 
aside the judgment and decree of the 


lower appellate Court and remanded the ` 


case to the trial Court for disposal in ac- 
cordance with law. must be upheld. 
6. . For the foregoing reasons, there 
Í no merit in the appeal which stands 
dismissed with costs, 
Appeal dismissed, 
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A. D. KOSHAL, J, 


M/s. Jai Ram Hans Raj, Petitioner 
v. The State of Haryana and others, Res- 
pondents. 


a Writ No, 728 of 1970, D/- 26-7- 
(A) Panjab Agricultural Produce 
Markets (General) Rules (1962), R. 31 (8) 


~~ Powers of Committee or Administra- 
| 


tor under, 


Rule 31 (8) authorises the Committee 
(whose powers are also exercisable by the 
Administrator). to assess the amount of 
a dealer’s business on such information 
as may be available, or on the basis of 
best judgment, if the .account-books of 
the dealer are reported to be unreliable. 
Thus the Administrator can revise the 
entire assessment for the relevant period 
on the basis of the omission of a licens- 
ed dealer to enter certain transactions in 
the book maintained in Form H. 

(Para 3) 

(B) Constitution of India, Art. 226 — 
Natural justice — Compliance, 


Every order of a competent autho- 
rity who has given the party aggrieved 
full opportunity to have his say and has 
also complied with the relevant provi- 
sions’ of law cannot be struck down as 
infringing rules of natural justice. 


: (Para 3) 
S. K. Jain, for Petitioner; G, C. Garg, 
for Respondents Nos. 2 and 3. 
. QRDER:— This petition under Arti- 
cles 226 and 227 of the Constitution of 
India seeks the issuance of an appropriate 
writ quashing the assessment notice dated 
the 8th of January, 1970 (Annexure “A” 
to the petition) and the demand notice 


dated the 2nd of March, -1970 (Annexure: 


“B” to the petition) and prohibiting the 
Market Committee, Ambala Cantonment 
(hereinafter referred to as the Com- 
mittee) from recovering from the peti- 
tioner, who is a partnership firm carry- 
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fing on its business as a licensed dealer 
in agricultural produce at village Mullana 
within the territorial jurisdiction of the 
Committee a sum of Rs, 4782.68, and has 
arisen in these circumstances. Accord- 
ing to the provisions of sub-rule (8) of 
Rule 24 of the Punjab Agricultural Pro- 
duce Markets (General) Rules, 1962 
(hereinafter referred to as the Rules) an 
auctioneer appointed by the Committee 
has to fill in the relevant particulars in a 
book to be maintained in Form H and 
to secure the signatures of both the buyer 
and the seller to a transaction of sale of 
agricultural produce as soon as it has 
been auctioned, 


The practice In vogue at Mandi 
Mullana is that such a book is maintain« 
ed not only by the Committee’s auc- 
tioneer but also by the licensed dealer | 
who conducts the sale on behalf of his 
principal. On the 9th of December, 1969, 
the business premises of the petitioner 
were visited by the Committee’s Secre- 
tary who found that no entries had been 
made by the petitioner in its book in 
Form H with regard to 10 transactions 
of sale, the auction and weighment of 
the goods covered by which had already 
taken place. The total value of such 
goods was found to be Rs. 2204/-. 

On the 8th of January, 1970, the Ad- 
ministrator of the Committee issued a 
notice (Annexure “A” to the petition) 
to the petitioner declaring that it had 
not furnished correct returns for the 
period from the lst of April, 1969, to the 
9th of December, 1969, and that it was 
necessary to make an assessment in rela- 
tion to it under Rule 31 (1) of the Rules 
for the period above mentioned and 
directing it to attend the office of the 
Committee on the 19th of January, 1970, 
along with “accounts and documents”, 
the details of which were not specified. 
Jai Ram, a partner of the petitioner, 
complied with the direction and produced 
all the accounts and documents maip- 
tained by it for the said period. He also 
“pleaded guilty and requested for par- 
don.” On the same day the Adminis~ 
trator passed an order, the operative part 
of which runs as follows:— 

“I assess this Uchanti business of the - 
firm in question to the extent of the 
transactions made on the 9th of Decem- 
ber, 1969, i.e,, the assessment at the rate 
of Rs. 22.04 P. per working day with 
effect from 1-4-1969 to 9-12-1969. (This 
assessment) is made in exercise of 
R. 31 (8) * * * * *, 


The Secretary may work out the 
working days and total amount to be re- 
covered and put up along with the 
demand notice in Form P* * * ™ 
In making this order the Administrator 
took into account not only the plea of 
guilty and request for pardon made by 
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Jai Ram but also the fact that in neither 
of the books maintained by the Com- 
mittee’s auctioneer and the petitioner in 
Form H had the said transactions been 
entered by the time the Secretary of the 
Committee visited the business premises 
of the petitioner. He inferred that the 
intention of the petitioner was to evade 
payment of the market fee on those 
transactions . and that “there is every 
reason to believe that it may be the usual 
practice of the firm.” 


The notice of demand (Annexure “B” 
to the petition) required the petitioner to 
pay Rs. 4782.68 in pursuance of the order 
of the Administrator, 


2. The orders contained in An- 
nexures “A” and “B” to the petition 
have been challenged on the following 
grounds: — 


(i) There was no infention on the 
part of the petitioner to evade the ‘pay- 
ment of market fees as was clearly 
deducible from the fact that the account- 
books of the petitioner contained full en- 
tries with regard to the ten transactions 
above mentioned. The Administrator had 
gone completely wrong in not relying 
upon those books. 


(ii) The assessment -order does not 
comply with the provisions of sub-rules 
(5), (7) and (8) of R. 31 of the Rules and 
is, therefore, without jurisdiction, 

(iii) The assessment order was pas- 
sed in contravention of the principles of 
natural justice, 


3. There is no merit in any of the 
grounds set out above. The books pro- 
duced by the petitioner before the Ad- 
ministrator no doubt contained entries 
with regard to the ten transactions in 
question but then 
made after the Secretary of the Com- 
mittee had visited the business premises 
. of the petitioner and had taken excep- 
tion to the omission of any reference to 
those transactions in the book maintain- 
ed ‘by the petitioner in Form H. The 
fraud having been detected, the peti- 
tioner certainly tried to cover it up by 
making entries ex post facto which can- 
not condone the fraud already detected. 
The Administrator was, therefore, fully 
justified in holding the books of account 
to be unreliable and the petitioner guilty 
of an intention of evading payment of 
market fees. 


Sub-rules (5), (7) and (8) of R. 31 
of ie Rules are quoted elow:— 


x + 


* ¥ 

(5) If a dealer habitually makes de- 
fault in the submission of returns or if 
in the opinion of the Committee mav 
order for the inspection of the dealer’s 


accounts (sic), 
$ “i = 8 
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(7) The Committee may authorise 
one or more of its members to carry out 
the inspection orđered by it under sub- 
rule (5). Such member or members 
shall be assisted by such employees of 
the Committee as may be deputed by it 
for that purpose. 


(8) Such member or members may. 
after inspection prepare a return or may 
amend the return already furnished, on 
the basis of transactions, appearing in 
the dealer’s actount books, and the Com- 
mittee may levy a fee, or, as the case 
may be, an additional fee, under Sec- 
tion 23 on the basis of such return or 
amended return, but if the account-books 
are reported to be unreliable, or as not 
providing sufficient material for proper 
preparation or amendment of the return 
or if no such books are maintained or 
produced, the Committee may assess the 
amount of the dealer’s business on such 
information as may be available or on 
the basis of best judgment, and levy fee 
on the basis of such assessment.” 


Learned counsel for the petitioner 
contends that under sub-rule (8) the Ad- 
ministrator could only levy market fee 
on the ten transactions mentioned above 
and that he had no jurisdiction to revise 
the entire . assessment for the period 
1-4-1969 to 9-12-1969 on the basis of the 
omission of the petitioner to enter the ten 
transactions in the book maintained in 
Form H. In so contending, however. 
learned counsel ignores the latter part 
of the clause which authorises the Com- 
mittee (whose powers are exercisable by 
the Administrator in the present case) to 
assess the amount of a dealer’s business 
on such information as may be available, 
or on the basis of best judgment, if the 
account-books of the dealer are reported 
to be unreliable. The Administrator 
having held the books of the petitioner 
to fall in that category and, in my 
opinion, rightly, the requirements of the 
rule are fully complied with. 


Nor do I see how there has been any 
infringement of the rules of natural jus- 
tice. The phrase “natural -justice” is not 
a magic wand which can be used to 
strike down every order of a competent 
authority who has given the party agegri- 
eved full opportunity to have his 
say and has also complied with the re- 
levant provisions of law. It is not the 
case of the petitioner that the impugned 
orders were passed without a proper 


-hearing being given to him. On the other 


hand, he himself avers that he produced 
his account-books before the Adminis-= 
trator who checked the same in detail, 
asked Jai Ram about the reason for the 
omission of eritries with regard to the 
ten transactions of sale on the 9th of 
December, 1969, from the book main- 
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tained in Form H, considered the plea of 
guilty and the request for pardon made 
by Jai Ram, and then passed the assess- 
ment order, although the same is said 
to have been passed behind Jai Ram’s 
back. No principle of natural justice 
can in these circumstances be said to 
have been transgressed. 


4, For the reasons stated, the 
petition fails and is dismissed with costs. 
Counsel’s fee Rs. 100/-. 

Petition dismissed. 
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C. G. SURI, J. 


Saroop Singh and another, Appel- 
lants v. Gian Singh and others, Respond- 
ents, 


S. A. F. O, No. 19 of 1968, D/- 23-7- 
1971 from order of Gurnam Singh, Dist. 
J. Ambala, D/- 15-1-1968. ; 

Punjab Pre-emption Act (1 of 1913), 
S. 22 (4) — Extension of time for deposit 
of pre-emption money — Where the 
Court which had directed deposit of pre- 
emption money by a certain date had 
unexpectedly curtailed the time for de- 
posit, though by few hours only and re- 
jected the plaint and also plaintiff’s ap- 
plication for extension of time -on his 
failure to deposit the money, the order 
rejecting the plaint was liable-to be set 
aside, (Paras 3, 4) 
Cases Referred: Chronological Paras 
(1963) 1963 Cur LJ 315 (Puni), 

Karnail Singh v, Pran Nath 

Manisubrat Jain, for Appellants; 

Daljit Singh Chahl, for Respondents. 


JUDGMENT:— The sole question for 
decision in this second appeal from the 
order of the lower appellate Court re- 
manding a pre-émption case to the trial 
Court for a decision ‘on merits is whe- 
ther the lower appellate Court was jus- 
tified in granting the plaintiff-respondents 
Nos. 1 to 3 an extension of time for the 
deposit of the 1/5th of the purchase price 
as pre-emption money. The trial Court 
had declined to exercise its discretion in 
favour of the plaintifis and had rejected 
the plaint under Section 22 (4) of the 
Punjab Pre-emption Act. 1913. The de- 
fendant-vendees are now the appellants 
before me, i 

2. According to a Single Bench 
decision of this Court in Karnail Singh 
v. Pran Nath, 1963 Cur LJ 315 (Puni) 
the Court hada discretion to grant an 
extension of time, but the discretion has 
to be exercised judicially. In that case, 
the plaintifi-pre-emptors had failed to 
deposit the pre-emption money for a 
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number of hearings after the date fixed 
for the initial deposit had expired. They 
had set up the plea that they had never 
been informed by the Court: that they 
were to deposit the pre-emption money. 
The order directing the deposit was found 
to, have been recorded in the presence 
of the. plaintiff-pre-emptors on the date 
on which the case had been registered. 
In every pre-emption case, the plaintiff 
is presumed to know that he has to make 
an Initial deposit in accordance with Sec- 
vion 22 (1) of the Act and the plea was 
on the face of it so frivolous that the 
order of the lower appellate Court grant- 
Ta SA of time for tħe deposit of 
e pre-emption amount was set asi 
the High Court, eae 


3. I, however, feel that in the 
present case the discretion has been judi- 
ciously exercised by the learned Court 
of first appeal. The case was register- 
ed on November 3, 1966, and it had been 
directed by the trial Court that 1/5th of 
purchase price of Rs. 16,000/- should be 
deposited by the plaintiff-pre-emptors on 
or before the next date of hearing which 
was _fixed for December 15, 1966: 
cording to this initial order. the plain- 
tiffs could deposit the pre-emption money 
up to closing hours of the Court on 
December 15, 1966. The plaintiffs had 
asked for an extension of the time in an 
application which had been rejected by 
the trial Court on December 3, 1966. 


4. The case came up for hearing 
in that Court at about 10.15 a.m on 
December 15, 1966. It was observed that 
the treasury challans, which had been. 
prepared by an official of the Court on 
plaintiff’s application for deposit of the 
amount, had not been signed by the Pre- 
siding Officer. The challans were signed 
and the case was then adjourned for two 
hours to enable the plaintiffs to deposit 
the pre-emption money. This was rather 
a curtailment even though by a few hours 
of the time initially fixed for the deposit 
of the amount. The trial Court’s order 
dated December 15, 1966 rejecting the 
plaint does not give any indication as 
to the hour of the day when the case 
was again taken up for the second time 
on December 15, 1966. The plaintiffs had 
moved another application for extension 
of time pleading that they had not been 
able to arrange the pre-emption money. 
The learned trial Judge observed that the 
application did not appear to be genuine 
and forthwith rejected the plaint, 


I see no reason whyethe trial Court 
should have acted in such haste and why 
the case could not be adjourned to the 
next working day to give the plaintiff a 
last chance to deposit the amount within 
the few hours left before the Courts were 
due to close that day. The unexpected 
curtailment of time and the premature 
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rejection of the plaint could have had the 
effect of so discouraging and putting off 
the plaintiff as to make him relax his 
efforts to comply with the order. Placed 
in a tight situation, a person could put 
in a last dint of effort and it cannot be 
‘said that in a city like Ambala it was 
humanly impossible to raise a sum of 
Rs, 3200/- within about two hours on 
usurious terms which the party may have 
been trying to avoid until the last 
moment in the hope that the Court may 
be inclined to take a more lenient view 
of his prayer for extension of time. It 
has no doubt been held in a number of 
cases that pre-emption is a piratical right 
and that it makes inroads into the right 
of freedom of contract but the right of 
pre-emption is conferred by Statute and 
cannot be allowed to be defeated by sub- 
terfuges. All these considerations may 
appear to have weighed with the lower 
appellate Court when it exercised its dis- 
cretion in ` favour of the  plaintiff-pre- 
emptors. 


5. I see no grounds for interfer- 
ence and dismiss the appeal. There are. 
however, no orders as to costs in this 


appeal, 
Appeal dismissed. 
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GOPAL SINGH, J, 

Jaswant Singh and another, Peti- 
tioners v. Jagir Singh and others, Res- 
pondents. 

Criminal Revn. No. 56-R of 1970, D/- 
22~7-1.971. 


Criminal P, C. (1898), S. 137 — En- 
quiry under section — Enquiry can be 
held only after compliance with the pro- 
visions of S. 139-4 which are manda- 
tory — Enquiry without compliance witb 
S. 139-A is unwarranted and vitiates pro- 
ceedings — (X-Ref:— Criminal P. C., 
S. 139-A). l (Para 2) 
Cases Referred: Chronological Paras 
(1970) Criminal Revn. No. 122-R 

of 1969, D/- 5-5-1970 (Puni & 
Har), Dalip Singh v. Gurdial 
Singh 3 

S. Ajmer Singh, for Petitioners; 5. K, 

Aggarwal, for Respondents. 


ORDER:— This is reference under 
Section 438 of the Code of Criminal Pro- 
cedure by the District Magistrate, Rupar 
recommending that the order dated 
September 10, 1969 passed by the Sub- 
Divisional Magistrate holding in proceed- 
ings under Section 133 of the Code that 
the place in dispute is a sthoroughfare 
be set aside and that the matter in dis- 
Be ec ee 
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pute be determined by a competent Civil 
Court. The facts leading to the case are 
as under:— l 
Jaswant Singh and Gurbachan Singh 
are brothers. They constructed a wall 
in front of their house. Jagir Singh and 
others lodged a report with the police 
saying that the respondents had encroa- 
ched upon public place and action be 
taken against them for that encroach- 
ment under Section 133, Criminal P, C. 
The’ police put up before the Sub-Divi- 
sional Magistrate a report to the effect 
that the respondens had by construction 
of. a wall in a public place committed 
encroachment, On October 4, 1968, the 
Magistrate _passed a conditional order 
under Section 133 of the Code directing 
for removal of the encroachment by 
demolition ofthe wall within ten days 
of the date of the receipt of the order or 
else show cause against its demolition. 
After the service of the copy of the order 
was effected upon the respondents the case 
eventually came up on January 3, 1969. 
On that day, both the petitioners and 
the respondents were present in the 
Court of the Sub-Divisional Magistrate, 
The Magistrate directed that the evi- 
dence of the petitioners be recorded, The 
Magistrate. however, proceeded to record 
the evidence of the respondents at first 
on April 24, 1969. On the conclusion of 
the evidence of the respondents, he re- 
corded the evidence of the petitioners. 
After having recorded the evidence of 
both the parties, the Magistrate made 
inspection of the spot on August 28. 1969. 
In his order, he has discussed the evi- 
dence of witnesses of both the parties 
and also taken into consideration the note 
pertaining to the inspection of the spot. 
Relying upon his personal view con- 
sequent upon inspection of the spot, he 
held that the place was a public place 
and consequently the action as taken 
against the respondents for removal of 
the encroachment was fully called for. 


2. While conducting proceedings 
in pursuance of notice issued under Sec- 
tion 133, Criminal P, C.. the Magistrate 
has completely ignored to consider the 
provisions of Section 139-A of the Code, 
He has conducted enquiry under Sec- 
tion 137 of the Code. Before he could 
do so. he must have complied with the 
provisions of Section 139-A. Under sub- 
section (1) of S. 139-A, the Magistrate, 
when the parties appeared before him 
after issue of notice under Section 133, 
should have questioned the respondents 
as to whether they denied the existence 
of any public right in respect of the 
place, in which they had constructed the 
wall and if they denied that fact, the 
Magistrate had to enquire into the matter. 
As the language of sub-section (1) of 


Section 139-A indicates, the provision ig 


1972 
mandatory. It is obligatory upon a Magis- 
trate to so question the respondent or 
respondents and if the existence of any 
public right in the place in dispute en- 
croached upon is denied, he has got to 
hold enquiry into the matter. The nature 
of enquiry is provided in sub-section (2) 
of 5, 139-A. It is laid down therein that 
the Magistrate has to ask for evidence 
from the respondents in support of their 
above-said denial and if he finds that 
the evidence is reliable, he has to stay 
his hands and to discontinue the pro- 
ceedings and pass the order that the 
matter of existence of a public right in 
the place in dispute be determined by 
a competent Civil Court. As given in 
sub-section (3) of S. 139-A. it is only upon 
failure on the part of the respondents 
to adduce reliable evidence in support of 
their denial that proceedings could be 
initiated under Section 137 of the Code 
and the evidence recorded in the same 
manner has to be recorded in a summons 
case. In the present case, the Magistrate 
has given a complete go-bye to the pro- 
visions of Section 139-A. He has 
. straightway held the enquiry under Sec- 
tion 137 in order to determine the ques- 
tion whether the place, upon which the 
wall had been constructed by the res- 
pondents, is a public path-way and in 
respect of it there exists a public right 
er not. Compliance with the procedure 
under Section 139-A is a condition pre- 
cedent for exercise of power of enquiry 
under Section 137. No enquiry could be 
held under Section 137 unless the one- 
sided enquiry as contemplated by Sec- 
tion 139-A is held by the Magistrate only 
on the basis of evidence of the respond- 
ent or respondents to the exclusion of 
that of the petitioners. The enquiry 
conducted by the Magistrate under Sec- 
tion 137 without following in the first 
instance the procedure under Section 
139-A is unwarranted in law and vitia- 
tes the proceedings, 


3. The question of applicability 
of Section 139-A vis-a-vis Section 137 
of the Code came up for consideration 
in an earlier case of this Court, Dalip 
Singh v. Gurdial Singh, Criminal Revn. 
No. 122-R of 1969 D/- 5-5-1970 (Puni). In 
that case, it was held that the enquiry 
envisaged by Section 139-A is in the 
nature of an ex parte summary endury 
and what the Magistrate has to deter- 
mine is as to whether there is a prima 
facie reliable evidence in support of the 
denial and not that the non-existence of 
the public right should be affirmatively 
proved, that it was not the duty of the 
Magistrate to take evidence of both the 
sides and then to judge, if the party 
against whom the order had been made 
had succeeded in establishing the non- 
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existence of the public right and that 
if the evidence adduced by the party 
against whom the order was made was 
legal and reliable. there is an end of 
the matter and the Magistrate cannot 
but stay his hands and refer the party 
concerned to the Civil Court. 


4, The District Magistrate, be- 
fore whom the revision petition from 
the order of the Magistrate was filed. 
has quite rightly recommended the case 
that the order of the trial Magistrate 
be quashed but he has not suggested a 
correct consequential order to be made 
in the case. He has recommended that 
the matter should be decided by a com- 
petent civil court and should not have 
been decided by the Sub-Divisional Ma- 
gistrate. It is the trial Magistrate, who 
Is entitled to determine the question as 
to whether in the present case, there 
should be a direction for the matter in 
dispute being determined by a compet- 
ent Civil Court. The trial Magistrate 
could do so only if he had followed the 
course of procedure enjoined upon him 
by Section 139-A of the Code. I have 
been through the proceedings of the 
case and I find that on the date of the 
first appearance of the respondents in 
pursuance of the notice issued under 
Section 133 of the Code, the Magistrate 
mever recorded the statement of the res- 
pondents under sub-section (1) of Sec- 
tion 139-A and having not recorded any 
such statements indicative of denial of 
the respondents as to the existence of 
public right in the place. upon which 
the encroachment was said to have been 
made by the respondents, no enquiry 
was held by him under sub-section (2) 
of Section 139-A of the Code. Under 
the circumstances, I direct that the 
order of the trial Magistrate be quash- 
ed and he may proceed under Section 
139-A and thereafter if necessary under 
Section 137 of the Code, 


5. For the foregoing reasons, the 
order of the trial Magistrate is quash- 
ed and the case is sent back to him for 
being decided according to law. The 
counsel for the parties have undertaken 
that the parties will appear before the 
Sub-Divisional Magistrate, Kharar on 
August 2, 1971, 


Order accordingly. 
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P. C. PANDIT AND GOPAL 
SINGH, JJ. 


S. Gurcharan Singh, Appellant V. 
Amar Singh and others, Respondents. 


Letters Patent Appeal No. 426 of 
1969, D/- 13-7-1971. from judgment of 
A. D. Koshal in S. A. No. 838 of 1963, 
D/- 24-3-1969. 

(A) Civil Procedure Code, Order 32, 
Rule 7 — Gross negligence of guardian 
ad litem in compromising the suit on 
behalf of the minor — Effect of. 

(Para 8) 

(A) A minor, who is adversely 
affected by the compromise decree can 
avoid it on the ground of gross negli- 
gence on the part of his guardian-ad- 
litem in not prosecuting the suit pro- 
perly. (Para 8) 

(B).Letters Patent Clause 10 — Ap- 
peal under — Questions of fact cannot 
be raised for the first time in Letters 
Patent appeal. (Para 12) 


H. S. Gujral, for Appellant; M. S, 


Jain. for Respondents. 
JUDGMENT:—— The 


facts giving 


rise to this Letters Patent Appeal are 
these. Moman was the owner of the 
property in dispute, measuring 959 


Bighas 1 Biswas. On 25th July, 1955, he 
sold the same for Rs. 2,500/- to Suba 
Ram. his brother Manphul Singh and 
one Chandar Bhan. This sale led to a 
suit for pre-emption, which was filed by 
Gurcharan Singh on 24th July, 1956. 
On 3rd October, 1956, Amar Singh, Gu- 
lab Singh and Rattan Singh, the three 
minor sons of Moman, brought a suit, 
through their mother Shrimati Ram 
Piari, for possession of this land against 
the vendees on the usual allegations 
that the land was ancestral and there 
was no legal necessity for their father 
to sell the same. It was alleged that 
on the death of their father on 23rd 
May. 1956, they got entitled to the pos- 
session of the land. On 12th December, 
1956. Ram Piari, acting as the guardian 
on her minor sons, effected a compro- 
mise with the vendees, on the basis 
of which the suit was dismissed and 
the parties were left to bear their own 
costs. On 18th March, 1957. the pre- 
emption suit filed by Gurcharan Singh 
was decreed against the vendees. On 
95th October. 1960, the minor sons of 
Moman brought another suit through 
Budh Ram. their grandfather as their 
guardian, for possession of the land on 
the same grounds as were alleged by 
them in the first suit. This suit was 
instituted against the vendees and the 
pre-emptor Gurcharan Singh. 
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2. Two of the various pleas taken 
by Gurcharan Singh were that the pre~- 


vious judgment dated 12th December, 
1956, was a bar to the present © suit 


filed by the minor sons of Moman and 
that Section 41 of the Transier of Pro- 
perty Act was applicable to the case as 
he had taken possession of the land 
after getting the pre-emption decree in 
his favour. It may be stated that Ram 
Piari, the mother of the plaintiffs. was 
made a defendant, because Gurcharan 
Singh had also taken the plea that she 
was a necessary party to the suit. 


3. This suit was dismissed by 
the trial Court on 7th June. 1961, hold- 
ing that the previous judgment acted as 
res judicata and was a bar to the in- 
stitution of the present one. On 24th 
November, 1961. the learned Additional 
District Judge, Karnal, accepted the ap- 
peal of the plaintiffs and held that the 
suit was not barred by res judicata, as 
there was no decision of the first suit 
on merits. He further held that there 
should have been an issue struck by the 
trial Court on the question of gross ne- 
pligence and collusion of the guardian 
of the plaintiffs in the first suit. He, 
consequently, remanded the case for 
fresh trial to the lower Court and gave 
permission to the plaintiffs to amend 
their plaint and raise both the pleas 
regarding the gross negligence and the 
collusion of their guardian in the pre- 
vious suit. 


4. After the amended plaint and 
the written statement had been filed, 
several issues were framed by the trial 
Court. On 2lst March, 1962. the trial 
Court decreed suit, except with regard 
to Khasra Nos. 665 and 672, because 
they were held to be  non-ancestral, 
qua the plaintiffs. It was found by the 
trial Judge that the collusion of the 
guardian was not established, but it had 
been proved that the said guardian was 
guilty of gross negligence in prosecut- 
ing the first case. The land, except the 
two Khasra numbers mentioned above, 
was held to be ancestral and it was 
further found that the sale effected by. 
Moman was without necessity, 


5. Against this decision, Gurcha- 
ran Singh filed an appeal, which came 
up for hearing before the Additional 
District Judge. On 23rd April, 1963. he 
dismissed the same, after confirming the 
findings of the trial Court. It may be 
mentioned that before the learned Ad- 
ditional District Judge, an additional 
plea was reised by the appellant to the 
effect that the only decree that the trial 
Court could pass was one of declara~« 
tion that the decree dated 12th Decem- 
ber, 1956, was not binding on the mi- 
nors, with the result that their ‘old 
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suit would be revived from the state 
when the compromise was effected. 
The learned Additional District Judge 


allowed this plea to be argued, but re- 
pelled the same by observing that the 
parties in the two suits were not the 
same, because in the first one Gurcha- 
ran Singh, the pre-emptor, was not a 
Party. 

6. Against the decision of the 
learned Additional District Judge, Gur- 
charan Singh, pre-emptor, filed a second 
appeal in this Court, which was dismis- 
sed by Kaushal J. on 24th March, 1969. 
The learned Judge held that the pro- 
ceedings in the first suit stood comple- 
tely wiped off on account of the find- 
ing given by the Courts below that 
there was gross negligence on the part 
of Ram Piari, the guardian of the mi- 
nors, in prosecuting the same and, there- 
fore, the second suit filed by the mi- 
nors, through another guardian, was 
competent. Before the learned Single 
Judge. a new plea was taken by Gur- 
charan Singh that on Moman’s death his 
property devolved on his four heirs, 
namely, the three minor sons and the 
widow Ram Piari, and, therefore, the 
minor plaintiffs could: only get a decree 
for possession qua 3/4th of the pro- 
perty of the deceased. This contention 
was accepted by the learned Judge and 
the plaintiffs were granted a decree for 
possession of 3/4th of the property left 
by Moman, excepting of course the two 
Khasra numbers mentioned above, which 
were held to be non-ancestral qua them. 
Ram’ Piari. the mother, who had been 
impleaded as a defendant in the suit, 
was also granted a decree qua the re- 
maining 1/4th of the estate of Moman. 
Against this decision, the present Letters 
Patent Appeal has been filed by Gur- 
charan Singh. 


7. The first point raised by the 
learned counsel was that after the find- 
ing that Ram Piari was guilty of gross- 
negligence in effecting the compromise 
in the previous suit, the Courts below 
should have set aside the compromise 
and revived the old suit from the stage 
when the said compromise was arrived 
at. The second suit for the same relief 
and on the same allegations was not 
competent, 


8. There is no merit in this sub- 
mission. It is undisputed that a minor 
can avoid a decree passed against him 
on the ground of gross-negligence on 
the part of his guardian-ad-litem, even 
if he has not succeeded in proving frand 
or collusion on the part of such guar- 
dian. The plea taken by the minors in 
the second suit was that their mother 
had not properly prosecuted their first 
suit and they had been adversely affect- 
ed by this act. She was guilty of gross- 
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She ignored their rights 
and effected a compromise in collusion 
with the vendees and that necessitated 
the filing of the second suit for the 
same relief. The pre-emptor was not 
a party to the first suit, but when the 
minors brought the second suit, pre- 
emptor’s suit had been decreed in the 
meantime and, therefore, he was also 
impleaded as a defendant. The vendees 
and the pre-emptor raised all possible 
pleas in defence of the second suit with 
the result that a number of issues were 
struck by the trial Court. It is signifi- 
cant to mention that Gurcharan Singh 
never took up the point that the plain- 
tiffs can only get a decree for a decla- 
ration that the decree passed in the 
first suit was not binding on them, with 
the result that the old suit would be re- 
vived from that stage. The evidence 
was ied on all the issues by the parties 
and after a regular trial the trial Court, 
as already mentioned above, decreed the 
suit on 21st March, 1962. except with 
regard to the two Khasra numbers men- 
tioned above, holding that the plain- 
tiff’s mother was guilty of gross-negli- 
gence in prosecuting the first suit. It 
was for the first time that Gurcharan 
Singh took up the present plea before 
the learned Additional District Judge 
in appeal, who rejected the same after 
observing that the parties were not the 
same in both the cases. 


After the decision in the second 
suit had gone against Gurcharan Singh, 
it did not lie in his mouth now to say 
that the second suit was not competent: 
and the first suit should have been re-| 
vived from the stage when the same, 
was compromised. As already mention- 
ed above, he was not a party to the 
first suit and no authority had been 
cited by the learned counsel that in 
these circumstances the second suit was 
not competent. There are rulings to 
the effect that if a compromise has been 
effected without the sanction of the 
Court in a case where minors are in- 
volved, then the said compromise should 
be set aside and the suit tried on merits. 
The present is not a case of that kind. 
Here the position taken by the plain- 
tiffs was that the first suit had not 
been prosecuted properly by their guar- 
dian who was guilty of gross-negligence. 
Under these circumstances. the minors 
brought the second suit for the same re- 
lief, impleading the vendees as well as 
the pre-emptor. and the various pleas 
set up by the defendants in the second 
suit were fully tried, and in this state 
of affairs it cannot be said that they 
were in any way prejudiced. As a mat- 
ter of fact. Gurcharan Singh never took 
up the present position even in the 
written statement filed by him. Be- 


negligence. 
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sides. he was not a party to the first 
suit and even if that had been reviv- 
ed, he would not have gained thereby. 
There is no valid reason whatsoever for 
him to raise a point of this kind at 
this stage when the decision of the 
—— suit on merits has gone against 


9. The second contention raised 
by the counsel for the appellant was 
that the learned Single Judge could not 
grant a decree for possession of 1/4th 
share of Moman’s property in favour of 
Ram Piari, even if the plaintiffs were 
entitled to 3/4th of the property in dis- 
pute and the remaining 1/4th should 
have remained with the appellant. 


10. I find no force in this sub- 
mission as well, because apart from 
anything else, the learned Single Judge 
had modified the decree passed by the 
lower Appellate Court primarily on the 
ground that Moman had died after the 
enforcement of the Hindu Succession 
Act. 1956, with the result that on his 
death, his property devolved by succes- 
sion on his three sons and the widow 
in equal shares and, consequently, the 
three sons were only entitled to 3/4th 
of the property, and the remaining 
1/4th belonged to their mother. It is 
however, proved from the record, that 
Moman did not die after the enforce- 
ment of the Hindu Succession Act, 1956, 
because he died on 23rd May. 1956, and 
the Hindu Succession Act came into 
force on 17th June, 1956. On his death, 
therefore, his property under the cus- 
tomary law devolved on his three sons 
and not the widow. 


11. Before parting with the case, 
I may mention that the learned coun- 
sel also attempted to argue two other 
matters. One was that the 2nd suit was 
not maintainable during the minority of 
the plaintiffs and the other was that 
when the compromise was made with 
the leave of the Court, the question of 
benefit or loss to the minors could not 
be raised in a separate suit. 


12. Both these questions involve 
determination of facts and were never 
agitated in any of the Courts below. 
They cannot be allowed to be raised for 
the first time in Letters Patent Appeal. 
It may also be stated that two of the 
plaintiffs are now majors and only one 
of them is a minor. It may further 
be mentioned that on the record there 
is nothing to show that any leave had 
been granted by the Court when the 
compromise was effected in the first suit, 
though an application had been made 
for that purpose, 

13. In view of what I have said 
above, this appeal fails and is dismis- 
sed. In the circumstances of this case, 


Joginder Singh v. State (A. D. Koshal J.} 


A.L R. 


however, I leave the parties to bear 
their own costs in this Court. 
GOPAL SINGH, J. 14. I agree, 


Appeal dismissed, 
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A. D. KOSHAL, J. 

Joginder Singh and others, Peti- 
tioners v. The State and others, Res- 
pondents. 

Civil Writ No. 127 of 1966, D/- 19- 
7-1971. y 

Constitution of India, Article 226 — 
Other remedy open — Where the peti- 
tioners did not avail of the remedies by 
preferring objections to the scheme of 
consolidation of holdings to proper 
authorities under the E. P. Holdings 
(Consolidation and Prevention of. Frag- 
mentation) Act. they cannot be heard 
in Writ Petition. (X-Ref:— E. P. Hold- 
ings (Consolidation and Prevention of 
Fragmentation) Act (50 of 1948), Sec- 
tions 19 and 21 (3)). (Para 2) 

G. S. Grewal, for Petitioners; G. C. 
Garg, for Advocate-General (Haryana) 
and Harphul Singh, (for Nos. 4 to 7). for 
Respondents. l 

ORDER:— The sole ground on which 
the scheme of consolidation of hold- 
ings prepared for village Kalianwali in 
Tehsil Sirsa, District Hissar, is chal- 
lenged in this petition under Articles 226 
and 227 of the Constitution of India is 
that the concerned Consolidation Offi- 
cer, who figures as respondent No. 3, 
did not obtain the advice of the village 
Committee constituted under Rule 4 of 
the East Punjab Holdings (Consolida-~ 
tion ard Prevention of Fragmentation) 
Rules, 1949, although it was incumbent 
upon him to do so before finalisation of 
the scheme, as provided in Section 14 of 
the East Punjab Holdings (Consolidation 
ae Prevention of Fragmentation) Act, 


2. The petition must fail for the 
simple reason that the ground on which 
the scheme is now challenged was never 
put forward by the petitioners in the 
form of objections which they had the 
right to prefer either under the pro- 
visions of Section 19 of the Act to res- 
pondent No. 3 or under those of Sec- 
tion 21 (3) thereof to the Settlement 
Officer (respondent No. 2). Not having 
availed of the remedies provided to 
them under the Act itself, they cannot 
be held entitled to invoke the writ juris- 
diction of this Court, 

3. The petition is accordingly dis- 
missed with costs. 

Petition dismissed. 
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(V 59 C 59) 
A, D. KOSHAL, J, 
Balkesh and another, Petitioners Ve 
n Shanti Devi and others. Respond- 
ents. 


Civil Revn. No. 707 of 1971, D/- 
26-8-1971, from order of Aftab Singh 2nd 
Addl. Dist. J. Ludhiana, D/- 14-5-1971. 

Civil P. C. (1908), O. 22, R. 3 read 
with R. 11 — Appeal by statutory tenant 
against order of his eviction — Death of 
tenant — Appeal, if abates. 


The right to remain in occupation of 
certain premises as a statutory tenant is 
personal to that tenant and if his evic- 
tion has been ordered by a decree, that 
decree cannot be regarded as one which 
could be executed against the legal re- 
presentatives or which they have a right 
to challenge. Thus when during pendency 
of appeal by statutory tenant against 
order of his eviction, the tenant dies, his 
son or any member of his family has no 
right to be substituted for the tenant in 
the appeal as his legal representative and 
the appeal filed by such tenant abates on 
his death. View of Gyanendra Kumar, J. 
in AIR 1970 All 309 (FB), Dissented from. 

(Paras 5, 6, 3) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 All 309 (V 57)= 
1969 Ren CJ 1054 (FB), Jagan- 
eed Prasad v. Smt. Chandra- T 
aa ILR 26 Bom 597 = 4 Bom 
LR 325, Gopal Ganesh Abhyan- 
kar v. Ramchandra Sadashiv 3 
(1887) ILR 9 All 131, Muhammad 
Husain v. Khushalo 3 
L. Bahri. for Petitioners; Har- 


bhiewan Singh, for Respondents. 


ORDER:— The facts giving rise to 
this petition under Section 15 (5) of the 
East Punjab Urban Rent Restriction Act, 
1949 (hereinafter referred to as the Act) 
are these. The petitioners own a build- 
` ing situated within the municipal limits 
of Ludhiana City which was in the oc- 
cupation of one Hira Nand as a tenant. 
On an application made under Section 13 
of the Act by them the Controller order- 
ed eviction of Hira Nand on the 17th of 
February, 1967. Against the order of the 
Controller Hira Nand instituted an appeal 
before the hearing of which he presented 
an application to the Appellate Authority 
seeking permission to amend his written 
statement so as to introduce there in an 
additional plea to the effect that the pro- 
ceedings for his ejectment were incompe- 
tent for the reason that no notice under 
Section 106 of the Transfer of Property 
Act had been served on him. That ap- 
plication was dismissed and Hira Nand 
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came up in revision to this Court against 
the dismissal thereof. Before the matter 
was heard on the revisional side Hira 
Nand died and the present respondents 
were brought on the record as his legal 
representatives. 


Thereafter their petition for revision 
of the order of the Appellate Authority 
refusing the amendment of the written 
statement was dismissed by Mehar Singh, 
C. J. on the 17th of April, 1970. with a 
finding that ever since 1947 the tenancy 
held by Hira Nand was not a contractual 
but a statutory tenancy to which the pro- 
vision of Section 106 of the Transfer of 
Property Act had no application. The 
proceedings in the appeal were then con~ 
tinued before the Appellate Authority 
who overruled an objection taken by the 
petitioners that the appeal had abated 
inasmuch as the right to appeal had not 
survived and no legal representatives of 
Hira Nand could be substituted in his 
place. Aggrieved by the order of the 
Appellate Authority allowing the respon- 
dents to be substituted as appellants in 
place of Hira Nand the petitioners have 
filed the present petition. 


2. The case of the petitioners ap- 
pears to be unassailable. The decision 
given by Mehar Singh, C. J., on the 17th 
of April, 1970, is binding on the parties 
so that the tenancy in dispute must be 
held to be a statutory tenancy. And if 
that be so, the heirs of Hira Nand cannot 
succeed to the tenancy which in its very 
nature is not heritable but dies with the 
tenant. The tenancy having come to an 
end once for all with Hira Nand’s death, 
the building in dispute must revert to the 
landlord because no person such as may 
have a right to contest the ejectment 
order by the Controller is now alive; an 
merely because the respondents are heirs 
to the estate of Hira Nand, they cannot 
claim to be substituted for him in the 
appeal, 


3. In coming to a contrary con- 
clusion the learned Appellate Authority 
relied upon the following observations of 
Edge. C. J.. in Muhammad Husain v. 
Khushalo, (1887) ILR 9 All 131, cited 
with approval in Gopal Ganesh Abhyan- 
kar v. Ramchandra Sadashiv, (1902) ILR 
26 Bom 597:— 

“I have always understood the law 
to be that, in those cases in which an 
action would abate upon the death of the 
plaintiff before judgment, the action 
would not abate if final judgment had 
been obtained before the death of the 
plaintiff.” 

And also on the view expressed by 
Gyanendra Kumar, J. as a member of a 
Full Bench of the Allahabad High Court 
in Jagan Nath Prasad v. Smt. Chandra- 
wati, 1969 Ren CJ 1054 = (AIR 1970 All 
309) (FB). In the Bombay authority the 
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plaintiff had sued the defendant for de- 
famation. The trial court dismissed the 
suit but on appeal the District Judge 
passed a decree for damages awarding 
the plaintiff Rs, 99/15/- and costs. The 
plaintiff executed the decree and recover- 
ed the amount. Subsequently the defend- 
ant filed a second appeal to the High 
Court but died during its pendency. His 
son was substituted for him as appellant. 
The appeal came up for hearing before a 
Division Bench consisting of Candy and 
Fulton, JJ.. amongst whom there was a 
difference of opinion, Candy, J. being of 
the view that the appeal had abated and 
Fulton, J.. holding that it had not. The 
case was referred to Crowe, J., who 
agreed with Fulton, J., and in doing so, 
observed:-—- 

“In a suit to recover damages on ac- 
eount of libel, the cause of action arises 
out of the tort committed against the 
person. Where, however. a decree has 
been passed and damages awarded, some 
pecuniary damage is inflicted thereby on 
the personal estate and it is to obtain 
relief from this that the appeal is 
brought.” 


It was in this context that Crowe, J., re- 
ferred to the above quoted observations 
of Edge, C. J., in (1887) ILR 9 All 131, 
the facts of which may be noted. The 
plaintiff there sued for a share of cer- 
tain ancestral property. The Court of 
first instance dismissed the suit. The 
District Judge, on appeal, reversed the 
decree and awarded possession of the 
Share claimed. The defendants appealed 
to the High Court and pending their ap- 
peal the plaintiff died. His widow was 
made respondent in his place but the ap- 
pellants contended that the right to sue 
did not survive. On reference to a Full 
Bench it was held that the right was not 
a personal one and the right to sue sur- 
vived to the plaintiffs legal representa- 
tive. It was in these premises that Edge, 
C. J.. made his above quoted observations. 
The Full Bench consisted of five Judges, 
of whom Oldfield. J., said:— 


“I concur. I think the answer to 
this reference should be that the right to 
sue in this case is not a personal right 
only, but one which would survive to the 
legal representative of the plaintiff.” 


It will be seen that in (1887) ILR 9 All 
131 as also in (1902) ILR 26 Bom 597 al- 
though the right claimed by the plain- 
tiff was a personal one to begin with. the 
decree in his favour changed the position 
inasmuch as it was a decree which had 
become part of his estate after his death. 
In the former the widow could not have 
brought a suit for the property there in 
dispute and if her husband had died be- 
fore obtaining a decree, she could not 
have been substituted as his legal repre- 
sentative, she herself having no right to 
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claim the property; but once her husband 
obtained a decree of his share thereof, 
the decree became part of his estate and 
would after his death be executable by 
his heirs so that if his opponents filed an 
appecl, his heirs would have the right to 
be substituted as his legal representatives 
and to show to the Court of appeal that 
the decree was not liable to be set aside. 
Similar is the case of the plaintiff in 
(1902) ILR 26 Bom 597. 


If he had died before judgment, the 
cause would have died with him. As, 
however, he had obtained a decree before 
his death. the decree became a decree for 
money simpliciter and, therefore, part of 
his estate and executable by those repre- 
senting the estate. That, however, is cer- 
tainly not the case with an order for 
ejectment of a statutory tenent inasmuch 
as his right to occupy the premises re- 
mains a personal one throughout. If 
there is a decree in his favour that he is 
to continue in the premises, that decree 
dies with his death and if, on the other 
hand, there is an order of ejectment 
against him, it is one which is executable 
against him alone. His legal representa- 
tives do not come in the picture. The 
tenancy having died with his death, he 
leaves behind nothing which his legal re- 
presentatives can take advantage of. The 
ratio in the two authorities discussed) 
above is, therefore, of no assistance to the 


‘case cf the respondents. 


4. For the view I heve just ex- 
pressed, support is available from the 
opinion of Trivedi, J.. in 1969 Ren CJ 
1054 = (AIR 1970 All 309) (FB) (supra). 
In that case a decree was passed for 
ejectment, arrears of rent and mesne pro- 
fits against Behari Lal, a statutory tenant. 
Trivedi, J., held that the bar enacted in 
Section 3 of the U. P. (Temporary) Con- 
trol of Rent and Eviction Act, 1947, 
merely prohibited the filing of certain 
suits end not the determining of ten- 
ancies. He found that the tenancy of 
Behari Lal, the tenant in the case, was 
validly determined and that thereafter 
Behari Lal became a statutory tenant. 
He then observed:— 


“The right to remain in possession 
being personal, extinguished with the 
death of Behari Lal. As a matter of fact 
the decree for ejectment itself is a dead 
decree. The right to remain in occupa- 
tion of the accommodation being personal 
and having been extinguished with the 
death of Behari Lal, his heirs cannot in 
law be termed as persons affected or 
claiming under him and cannot challenge 
the dead decree even though it was a 
wrong decree and could have been succes- 
fully ‘challenged by Behari Lal.” 
Gyanendra Kumar, J.. held a different 
view which he expressed thus:— 
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“With the profoundest respect to my 

learned brother Trivedi, I cannot per- 
suade myself to agree with the proposi- 
tion that even though no suit, giving rise 
to the present appeal, could lie and the 
consequent decree was also illegal and 
wrong. yet the appellants could not chal- 
lenge the same notwithstanding that they 
are liable at least for the money part of 
the decree and have a right to institute 
the present appeal. As indicated above, 
they can obviously challenge the money 
decree for arrears of rent and so-called 
damages for use and occupation on the 
ground that there was no cause of action 
for such a suit. In these circumstances, 
there can be no question of maintaining 
the decree for ejectment, when such a 
decree did not exist in the eye of law, A 
fortiori there also cannot be any question 
of such a decree exhausting itself on ac- 
count of the death of Behari Lal, for be- 
fore it could exhaust itself, it must have 
had a legal existence, which was totally 
wanting in this case.” 
Mukerjee, J., the third member of the 
Full Bench, pointed out that although 
Section 3 ibid did enact a bar to certain 
suits, the suit actually filed against Behari 
Lal did not fall within its ambit and that, 
therefore, the decree passed against 
Behari Lal was not one that could be re- 
garded as non-existent in the eye of law. 
He concluded that the decree had a valid 
legal existence and was binding on the 
parties concerned till it was set aside. 
However, he expressed no opinion on the 
point on which Gyanendra Kumar. J., 
had differed with Trivedi, J.. namely, as 
to whether Behari Lal’s legal representa- 
tives could be heard in opposition to the 
decree in so far as it directed his eject- 
ment. Nevertheless he concurred with 
Gyanendra Kumar, J., in the final order 
to be passed which was that the suit be 
dismissed as a whole. 


5. With the utmost respect to 
Gyanendra Kumar, J.. I cannot subscribe 
to the view expressed by him. As already 
pointed out by me, a decree for money 
obtained by or against a person on the 
basis of a remedy which is personal to 
him becomes a part of his estate 
and would, therefore, be executable 
by or against his legal representa- 
tives. The right to remain in occupa- 
tion of certain premises as a statutory 
tenant is, however, personal to that ten- 
ant and if his eviction has been ordered 
by a decree, that decree cannot be re- 
garded as one which could be executed 
against the legal representatives or which 
they have a right to challenge. On this 
point I find myself in complete agreement 
with the observations of Trivedi, J.. set 
out above. 


6. I conclude that the respondents 
had no right to be substituted for Hira 
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Nand in the appeal as his legal represen- 
tatives and that the appeal abates. Ac- 
cordingly I accept the petition and dis- 
miss the appeal as having abated. The 
petitioners shall have their costs of the 
proceedings in this Court. 

l Petition allowed, 


` 
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A. D. KOSHAL, J. 


Sham Lal and another, Petitioners v, 
Muni Lal and others, Respondents. 


Civil Revn. No. 374 of 1971, DJ- 
11-8-1971 against order of N. S. Bhalla, 
Sr. Sub, J.. Jullundur, D/- 1-4-1971. 

(A) Evidence Act (1872), S. 35 — 
Extract from Register of Birth — Main- 
tainability. (Paras 3, 4) 

(B) Evidence Act (1872),.S. 57 — 
Municipal Bye-laws constitute a “law”. 

(Paras 3, 4) 

(C) Punjab Municipal Act (3 of 1911), 
S. 188 (c) — Bye-laws framed under — 
Court must take judicial notice of. 

(Paras 3, 4) 

(A+B+C) A copy of the extract from 
the Register of Births maintained by a 
Municipal Committee does not become 
inadmissible on ground that the bye-laws 
under which the Municipality was requir- 
ed to maintain the Register was not pro- 
ved. The bye-laws framed under Sec- 
tion 188 (c) of the Punjab Municipal Acf 
have the same force as of that section it- 
self and constitute a “law” within mean- 
ing of Section 57 of the Evidence Act. 
The Court must take judicial notice of the 
bye-laws. Hence a copy of the Extract 
from the Register of Births is admissible 
under Section 35 of the Evidence Act. 
(Case law relied). (Paras 3. 4) 


(D) Civil P. C. (1908), S. 115 — Revi- 
sion — Exercise of jurisdiction with 
material irregularity. (Para 5) 

Failure to regard the Municipal bye- 
laws as a “law” within meaning of Seca 
tion 57 of the Evidence Act resulting in 
not taking judicial notice of the bye-laws 
amounts to not only the failure to exercise 
the vested jurisdiction but also the ex- 
ercise of jurisdiction with material irregu- 
larity. (Para 5) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 Pat 489 (V 52)= 

1965 BLJR 420, Mazhar Ali v. 

Hakimuddin - 3 
(1956) AIR 1956 Madh Bha 138 

(V 43) = 1956 Cri LJ 621 (FB), 

State v. Gopal Singh 3 
(1955) ATR 1955 SC 25 (V 42)= 

1955 SCR 735, Edward Mills Co. 

Ltd. Beawar v. State of Aimer 3 
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(1951) AIR 1951 SC 318 (V 38)= 
52 Cri LJ 1361, State of Bombay 
v, F. N. Balsara 

H. L. Mittal, for Petitioners; S, K, 
Nain, for Respondents Nos. 1 to 4 

ORDER:— This petition for revision 
of the order dated the 1st of April, 1971, 
passed by Shri N. S. Bhalla, Senior Sub- 
ordinate Judge, Jullundur, in a pre- 
emption suit pending in his Court has 
arisen in these circumstances. In pursu~ 
ance of an agreement of sale dated the 
19th of December, 1966, Om Parkash 
respondent No. 5 sold a house situated at 
Jullundur to respondents Nos. 1 to 4 by 
means of a sale deed dated the 6th of 
March, 1967. At the time of the sale the 
petitioners were in occupation of the 
ground-floor of the house as tenants and 
instituted the said suit for possession of 
the whole house on the basis of pre- 
emption. The case set up by respondents 
Nos, 1 to 4 in their written statement was 
that on the lst of October, 1966, respond- 
ent No. 5 had rented out the upper storey 
of the house to them, that they had been 
in occupation thereof as tenants ever 
since and that, therefore, the petitioner’s 
right of pre-emption was not superior to 
their own. These facts were controvert- 
ed by the petitioners in their replication 
with the statement:— 

“It is absolutely wrong that the 
vendee-defendants were the tenants of 
the vendor at any time.” 

On the Ist of January. 1968, the trial 
Court framed the issues in the case and 
the main issue Was: 


“Whether the plaintiffs have a 
superior right of pre-emption over de- 
fendants Nos. 1 to 4.” 


On the llth of January, 1968, the 
petitioners placed on the file a copy of an 
extract from the register of briths main- 
tained by the Municipal Committee, 
Jullundur, according to which a daughter 
was born in the house in dispute to the 
wife of respondent No. 5 on the 21st of 
November, 1966. The case lingered on at 
the evidence stage for one reason or the 
other till, on the Ist of January. 1970, the 
petitioners made an application to the 
Court praying that the said copy be ad- 
mitted in evidence as it required no for- 
mal proof. That application was original- 
ly rejected by the learned trial Judge on 
the ground that an order of the High 
Court passed in revision on the 23rd of 
July, 1969, precluded him from accepting 
any evidence other than the depositions 
of two witnesses. The petitioners came 
up in revision to this Court and Sodhi, J., 
directed on the 18th of December, 1970, 
that the earlier order of this Court did 
not stand in the way of the learned trial 
Judge accepting the said application 
which should be disposed of on merits. 
The learned trial Judge then heard the 
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parties in relation to the application buf 
rejected the application by means of the 
impugned order on the ground that the 
copy above mentioned was inadmissible 
in evidence inasmuch as its original was 
not shown to be an entry falling within 
the ambit of Section 35 of the Indian 
Evidence Act which runs thus:— 


*35. An entry in any public or other 
official book, register of record, stating a 
fact in issue or relevant fact, and made 
by a public servant in the discharge of 
his official duty, or by any other person 
in performance of a duty, specially en~ 
joined by the law of the country in which 
such book, register or record is kept, is 
itself a relevant fact.” 

It was contended before the learned 
trial Judge that the register of births, of 
a portion of which the document sought 
to be admitted in evidence was a copy, 
had been maintained by municipal offi- 
cials in pursuance of bye-laws framed 
under Cl. (c) of Section 188 read with 
Section 199 of the Punjab Municipal Act, 
1911 hereinafter referred to as the Act) 
but the contention did not find favour 
with him for the reason that the exis- 
tence of such bye-laws had not been 
proved, 


2. The relevant portion of Sec- 
tion 188 of the Act runs thus:— 

“188. A committee may, and shall if 
so required by the State Government by 
bye-laws, 

x E 2 £ 
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(c) provide for the proper registra= 
fion of births, marriages and deaths, and 
for the taking of a census; 

E % * E 
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Tt transpires that bye-laws under this 
clause read with Section 199 of the Act 
were actually framed by the Municipal 
Committee and that after they had been 
confirmed by the Local Government 
under Section 201 (1) of the Act. they 
were published in the Punjab Govern- 
ment Gazette dated the 12th of Septem- 
bere 1919, in the form of notification 
No. 18700 dated the 9th of September, 
1919. ‘This is now admitted on all hands 
and a copy of the Gazette has been pro-~ 
duced on behalf of the petitioners for the 
inspection of the Court. Learned coun- 
sel for the vendees-respondents, however. 
urges that the Gazette notification cannof 
be taken into consideration at this stage 
as the same would amount to the intro- 
duction of additional evidence. With this 
submission I do not find myself at all in 
agreement for the reasons which here- 
after appear, 


_3. Clause (1) of S. 57 of the Indian 
Evidence Act, 1872, states that the Court 
shall take judicial notice of “all laws in 
force in the territory of India” and Sec. 


- 
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tion 56 thereof Jays down that no fact 
of which the Court will take judicial 
notice need be proved. Now if the bye- 
laws above-mentioned constitute a “law” 
within the meaning of CI. (1) of Sec. 57 
of that Act, the Court will take judicial 
notice thereof and they need not be prov- 
ed. The word “law” has not been defined 
in the Indian Evidence Act but it is by 
now well settled that it includes not only 
legislative enactments but also regula- 
tions or orders which have the force of 
law provided they are in their nature 
legislative and not executive; so that an 
order of a legislative character which is 
made by an authority in exercise of the 
power conferred by a legislative provision 
owes its legal efficacy to that provision 
and in the eye of law. therefore, it has 
the force of a law made by the legis- 
lature itself (Edward Mills Co. Ltd. 
Beawar v. State of Ajmer, AIR 1955 SC 
25; The State of Bombay v. F. N. Balsara, 
_ ATR 1951 SC 318 & State v. Gopal Singh, 
AIR 1956 Madh Bha 138 (FB) ), 


In the present case the bye-laws 
were framed by the Municipal Committee 
in exercise of the powers conferred on it 











tive character, must be held to constitute 
a “law” within the meaning of Section 57 
of the Indian Evidence Act; and no ques- 
tion of the petitioners being asked to 
“prove” them arises. The Court must 
e judicial notice thereof which means 
that the Court is itself duty-bound to 
hunt them up and apply them to the facts 
of this case even though the parties or 
their counsel fail to produce them. In 
this connection see Mazhar Ali v, Haki- 
muddin, AIR 1965 Pat 489, 


4, The bye-laws above mentioned 
lay down the mode in which registers of 
births and deaths are to be maintained, 
They must, therefore, be regarded as the 
record of official acts performed by 
public servants in the discharge of their 
official duties and if that be so, they at 
once become admissible under Section 35 
of the Indian Evidence Act and in proof 
of their contents certified copies thereof 
may be produced as laid down in Sec- 
tion 77 thereof. The result is that the 
copy sought to be introduced in evidence 
by the petitioners should have been ad- 
mitted by the trial Court without proof 
and assigned an exhibit mark without 
further proof, 


5. Mr, Jain has raised a conten- 
fion that even if the conclusion arrived 
at by the learned trial Judge is erroneous 
in law. this Court has no jurisdiction to 
rectify the error on the revisional side. 
This contention must also be turned 
down. By rejecting the copy of the re- 
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levant extract from the birth register the 


‘learned trial Judge not only failed to ex- 


ercise jurisdiction vested in him by law 
but also acted in the exercise of his juris- 
diction with material irregularity in- 
asmuch as he followed a procedure which 
was not warranted by law and which re- 
sulted in an erroneous decision. Had he 
regarded the bye-laws as a “law” within 
the meaning of Section 57 of the Indian 
Evidence Act, as he was duty-bound to. 
he would have not insisted on any proof 
thereof but would have hunted them out 
himself and applied them to the con- 
troversy before him even though the par- 
ties and their counsel had failed to pro- 
duce them. In this view of the matter 
the petitioners must be held entitled to 
have the erroneous orders set aside under 
ae 115 of the Code of Civil Pro- 
cedure, 


6. In the result the petition is ac- 
cepted, the impugned order is set aside 
and the learned trial Judge is directed to 
admit in evidence the document in ques- 
tion and to assign it an exhibit mark 


‘ without further proof of its contents. It 


will, of course, be open to respondents 
Nos. 1 to 4 to produce such evidence in 
rebuttal of the contents of the document. 
as they may choose to. In the circum- 
stances of the case the parties are left to 
bear their own costs, 


Petition allowed, 
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MAN MOHAN SINGH GUJRAL, J. 
_ Karnail Singh, Appellant v, Uijagar 
Singh and others, Respondents. 
Ex. Second Appeal No. 1830 .of 1969, 
D/- 4-8-1971 from decree of O. P. Saini 


a Dist, J., Ferozepore, D/~ 21-7~ 


Civil P. C. (1908), O. 20, R. 14 — 
Decree in pre-emption suit — Rights of 
pre-emptor — (X-Ref:— Section 47). 


f A successful pre-emptor does not gef 
a right of purchase from the vendee or 
even from the vendor as if a new contract 
of sale had [come into being. He has 
only fot a right to be substituted for the 
vendee in the original sale deed. The 
successful pre-emptor in no case becomes 
a representative of the vendee and does 
not claim under the original vendee. The 


. exercise of the right of pre-emption 


carries with it an obligation for the pre- 
emptor to take the entire bundle of rights 
and liabilities and also advantages and 
disadvantages pertaining to the original 
sale. AIR 1968 Punj 110 (FB), Rel. on. 
(Para 5} 
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Where a pre-emptor obtained a de- 
cree for one eighth share of the total 
land, he can get possession of the land 
regarding which the decree was passed 
and in respect of which the sale was pre- 
empted. If in any manner the vendee 
has come into possession of actual khasra 
numbers the pre-emptor cannot get pos- 
session thereof in execution of the decree, 
the decree not being for specific khasra 
numbers, (Para 5) 
Cases Referred: Chronological Para 
(1968) AIR 1968 Punj 110 (V 55)= 

69 Pun LR 743 (FB), Hukum 
Singh v. Hakumat Rai 

G. C. Mittal. for Appellants; B. R. 
Bahi. for Respondents. 

JUDGMENT:— This is a second ap- 
peal against the order of the Additional 
District Judge, Ferozepore, dated 2ist 
July, 1969 whereby the order of the ex- 
ecuting Court was modified and the judg- 
ment-debtor’s application under Sec. 47 
of the Civil P. C. was accepted. 

2. The facts giving rise to this ap- 
peal are that one Nazar Singh had sold 
30 Kanals 12 Marlas of land being one- 
eighth share of 316 Kanals 15 marlas to 
Ujagar Singh, Bahadur Singh and Banta 
Singh, sons of Anokh Singh, who are the 
respondents in this Court. The land was 
situated in village Ferozeshah. Nazar 
Singh had also created a mortgage over 
this and some other land of his in favour 
of Budh Singh and Inder Singh. In all 
46 kanals 14 marlas of land had been 
mortgaged. The vendees redeemed the 
mortgage and got into possession of 46 
kanals 14 marlas of land as Rs. 2573 had 
been left with them for payment to the 
mortgagee. The sale in favour of Ujagar 
Singh and his brothers was challenged by 
Karnail Singh. the son of Nazar Singh 
vendor. through a pre-emption suit in 
which a compromise decree was obtained 
by the plaintiff on 29th April 1968. Ac- 
cording to the compromise, the plaintiff 
obtained a decree for 39 kanals 12 marlas 
being one-eighth share of 316 kanals 15 
marlas against the vendees. In execution 
of this decree, vendor obtained actual 
possession of 46 kanals 12 marlas of land. 
The vendees — Ujagar Singh, Bahadur 
Singh and Banta Singh then filed an ap- 
plication under Section 47 of the Civil 
P. C. before the executing Court praying 
for the redelivery of possession to them. 
It was stated that the plaintiff had no con- 
cern with 7 kanals 2 marlas which they 


had redeemed from Budh Singh and Inder | 


Singh, 

It was also alleged that the plaintiff 
having got a decree for possession of one- 
eighth share of 316 kanals 15 marias was 
‘not entitled to actual possession of 39 
kanals 12 marlas as the sale was not in 
respect of 46 kanals 14 marlas. The ap- 
plication was contested by the pre~ 
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emptor-decree-holder and on the plead- 
ings of the parties the following two 
issues were framed:— 

(1) Whether the application is main- 
tainable after the execution application 
was dismissed? 

(2) Whether the decree-holder had 

taken possession of the land in excess of 
the decree? 
The executing Court found both these 
issues in favour of the vendees but only 
ordered the redelivery of possession of 
7 kanals 2 marlas and made no mention 
in this order of 39 kanals 12 marlas. Dis- 
satisfied with the order of the executing 
Court Karnail Singh filed an appeal and 
the vendees also filed  cross-objections 
both of which were decided by the im- 
pugned order. The appeal of the pre 
emptor-decree-holder was dismissed while 
the cross-objections were accepted and 
the executing Court was ordered to rede- 
liver the possession of the land to the 
judgment-debtors. It was further order- 
ed that only symbolical possession would 
be delivered to the decree-holder. 


3. Being aggrieved the decree- 
holder has come up in appeal to this 
Court. 


4. The only argument that is 
canvassed before me is that the vendees 
having obtained actual possession of 46 
kanals 14 marlas were liable to redeliver 
possession of this land to the decree- 
holder and in any case they could not 
retain possession of 39 kanals 12 marlas 
in respect of which the decree has been 
passed, On the other hand, the learned 
counsel for the respondents has urged 
that the executing Court could not travel 
beyond the decree and as the decree was 
only for one-eighth share of 316 kanals 
15 marlas the decree-holder could not 
obtain possession of specific khasra num- 
bers even though the vendees had ob- 
tained possession thereof after the sale, 
It was also pointed out that there was no 
evidence on the record to show that the 
vendees had obtained possession of speci- 
fic khasra numbers measuring 39 kanals 
12 marlas as a result of the sale and this 
being the position the pre-emptor could 
not obtain these khasra numbers from 
them as he had only obtained decree for 
one-eighth share of the total land measur- 
ing 316 kanals 15 marlas. 


5. In order to anpreciate the rival 
contentions of the parties it will have to: 
be seen as to what rights accrue to the 
pre-emptor on his obtaining the decree. 
A successful pre-emptor does not get a 
right of purchase from the vendee or 
even from the vendor as if a new con- 
tract of sale had come into being. He 
has only got a right to be substituted for 
the vendee in the original sale-deed,. The 
successful pre-emptor in no case becomes 
a representative of vendee and does not 
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claim under the original vendee. The 
exercise of the right of pre-emption 
carries with it an obligation for the pre- 
jemptor to take the entire bundle or rights 
and liabilities and also advantages and 
disadvantages pertaining to the original 
sale. In Hukam Singh v. Hakumat Rai, 
69 Pun LR 743 = (AIR 1968 Punj 110) 
(FB). it was observed by this Court that 
a successful pre-emptor on becoming 
owner of the pre-empted property merely 
gets substituted for the vendee in che 
original bargain of sale and his pre- 
decessor-in-interest is the original vendor 
and not the vendee. It was further ob- 
served that the vendee’s name would be 
rubbed out and the pre-emptor’s name 
would be inserted in its place in the sale 
deed and no other change would be made, 
Having regard to the nature of the pre- 
emption decree obtained by the appellant 
which was only for possession of one- 
eighth share of 316 kanals 15 marlas 
measuring 39 kanals 12 marlas, the suc- 
cessful pre-emptor can only get posses- 
sion of ‘the land regarding which the 
decree was passed and in respect of 
which the sale was pre-empted. If in any 
manner the vendee has come into posses- 
sion of actual khasra numbers the pre- 
emptor cannot get possession thereof in 
execution of the decree which he has ob- 
tained, the decree not being for specific 
khasra numbers. In this respect it may 
also be mentioned that the argument of 
the respondents that there was no evi- 
dence on the record from which it could 
be inferred that the vendees had taken 
actual possession of 39 kanals 12 marlas 
as a result of the sale in their favour is 
also plausible and cannot be brushed 
aside. 


6. For the reasons stated above, I 
find no merit in this appeal and con- 
sequently dismiss it, There will, how- 
ever, be no order as to costs. 

Appeal dismissed. 


ka 
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(V 59 C 62) 
HARBANS SINGH, C. J. 
Dharam Chand and another, Peti- 
tioners v. Ram Chand and others, Res- 
pondents. 
Civil Revn. No. 788 of 1970, D/- 3-8- 
1971 against order of A. K. Jain, Addl. 
Dist. J., Gurgaon. D/- 13-5-1970. 


Civil P. C. (1908), O. 22, R. 10 — 
“Assionment, creation or devolution of 
any interest” — Meaning. (Para 7) 


A successful pre-emptor is entitled to 
be substituted for the original vendee 
who has brought a suit for redemption 
gms care Ce PG 


LO/BP/G80/71/DVT 


Dharam Chand v. Ram Chand (Harbans Singh C. J.) [Prs. 1-4] P. & H. 203 


against the mortgagees. The equity of 
redemption vests in the successful pre- 
emptors. (Case law discussed). 
(Para 7) 
Cases Referred: Chronological Paras 
(1949) AIR 1949 Mad 886 (V 36)= 
1949-1 Mad LJ 249. P. Ammanna 
v. P. Ramkrishna Rao 7 
(1935) AIR 1935 Lah 316 (V 22)= 
36 Pun LR 483, Karim Buksh 
v. Khesa 6 
(1929) AIR 1929 Lah 589 (V 16)= 
123 Ind Cas 124, Sharif Hussain 
v. Nur Shah 
(1927) AIR 1927 PC 108 (V 14)= 
54 Ind App 190, Kala Chand 
Banerjee v. Jagannath Marwari 7 
(1911) 1911 Pun LR 960 = i911 
Pun WR 476, Shamas Din v, 
Sarfaraz 4 


G. C. Mital, for Petitioners; S. C. 
Kapoor, for Respondents. 

ORDER:—— This is a revision against 
an order of the lower appellate Court re- 
fusing ta grant an application under O., 22, 
R. 10, Civil P. C. (hereafter referred to as 
the Code), of the successful pre-emptors 
to be substituted for the original vendee 
who had brought a suit for redemption 
against the mortgagees. The facts as are 
necessary may be stated as under:— 

The property in dispute was mort- 
gaged with Ram Chander, Khubi and 
Kishan. The owners sold the same to 
Badri Parshad, plaintiff in the suit out of 
which the present revision has arisen. 
Badri Parshad filed a suit against the 
mortgagees for possession of the pro- 
perty by way of redemption. A preli- 
minary decree for redemption was passed 
on payment of Rs. 1,850/- on 12th August, 
1966, and it was directed that the pay- 
ment shall be made within six months. 

2. Meanwhile Dharam Chand and 
Mst. Shanti brought two suits for posses- 
sion of their respective shares by pre- 
emption, which were decreed on 6th 
August, 1968. As a result of this, in law, 
they got “substituted” for Badri Parshad 
so far as the original sale by the owners 
was concerned. They then filed an ap- 
plication under Order 22, Rule 10 of the 
Code to be substituted for Badri Parshad 
in the suit. 

3. A number of objections were 
taken and three issues were settled. All 
these issues were found in favour of 
Dharam Chand ete. and the application 
was granted. On an appeal filed by the 
mortgagees, the lower appellate Court re- 
versed the finding of the Court below on 
issue No. 1. which was as follows:— 

“Whether the petitioners are assig- 
nees of Badri Parshad plaintiff?” 

4. Relying upon Shamas Din v. 
Sarfaraz, 1911 Pun LR 960 and Sharif 
Hussain v. Nur Shah, AIR 1929 Lah 589, 
it was held that the right of pre-emption 
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is one of substitution and it cannot, there~ 
fore, be said that the successful pre- 
emptors are representatives of, or claim 
under, the original vendee. In view of 
that. it was ‘held that the petitioners were 
not assignees within the-meaning of O. 22, 
R. 10 of the Code. Dharam Chand etc. 
have filed this revision. 


5. On behalf of the petitioners if 
is urged that the lower appellate Court 
failed to see that the authorities 
relied upon have no bearing on the ques- 
tion as to what is the meaning of ‘assi- 
pnee’ within the purview of Order 22, 
Rule 10 of the Code. In Sharif Hussain’s 
ease, AIR 1929 Lah 589 (supra) all that 
was said was that if there is a decree ob- 
tained against a vendee for a declaration, 
the successful pre-emptor is not bound by 
that decree, because he does not claim 
under him in that sense. The headnote 
(a) in Sharif Hussain’s case runs as under: 


“The doctrine of lis pendens is ap- 
plied to things coming into existence dur- 
ing the pendency of the suit and not 
where there is an existing right prior to 
the suit. In a case where the right of 
pre-emption had accrued before the dec- 
laratory suit was instituted and pre- 
emptors had also obtained their decree 
for pre-emption Jong prior to the declara- 
tory suit being instituted the doctrine of 
lis pendens had no application.” 


In this connection, it was observed that 
the right of pre-emption is one of sub- 
stitution and in that sense the pre-emptor 
does not claim under the vendee. 


6. One thing is very clear that 
being substituted for the vendee. the 
equity of redemption now vests in 
Dharam Chand etc. and in that capacity 
they can certainly bring a suit seeking 
possession by way of redemption. Now 
what they are trying to do is that what- 
ever proceedings have been taken by the 
vendee, for whom they have been sub- 
stituted, they are prepared to be bound 
by the same. They do not challenge the 
amount that they were directed to pay 
to the mortgagees. So far as the mort- 
gagees are concerned. they did not go in 
appeal against the order passed and so 
they are satisfied with the amount award- 
ed. Ali that Dharam Chand etc. want to 
do is their substitution for the original 
vendee so that they can redeem the mort- 
gage by making the payment and the 
decree is made final. There can be no 
sense in the multiplicity of the proceed- 
ings by forcing the successful pre-emptors 
to file a separate suit in which the same 
matter shall have to be gone into all 
over again. The words used in Order 22, 
Rule 10 of the Code are— 


"In other cases of “an assignment. 


- creation or devolution of any interest © 
3 


— ~ 


4 Nichhattar Singh v. Babu Khan 


OAL 


T. These words have been used in 
a very wide sense and cover a number of 
different matters. There are a number 
of decided cases in which during the pen< 
dency of the suit, if the mortgagee or the 
mortgagor becomes insolvent, the re- 
ceiver has a right to be substituted under 
this Order. See in this connection Karim 
Bux v. Khesa, AIR 1935 Lah 316; P. 
Ammanna v. P. Ramakrishna Rao, AIR 
1949 Mad 886 & Kala Chand Banerjee v. 
Jagannath Marwari, AIR 1927 PC 108. 
The very object of Order 22, Rule 10, 
would be frustrated if the words used are 
interpreted.in a narrow sense. No decid- 
ed ease was brought to my notice dealing 
with the case of a pre-emptor but the 
very fact. that he gets substituted for the 
original vendee, would go to show that 
all rights that were conferred on the ori- 
final vendee under the sale deed had 
come to be devolved on the successful 
pre-emptor. In that view of the matter, 
I have no hesitation in holding that the 
successful pre-emptors in this case have 
a right to be substituted for the plaintiff 
and continue the suit from the stage it 
had reached when the application under 
Order 22. Rule 10, of the Code was filed. 
8. For the aforesaid reasons, I ac- 
cept this revision, set aside the order of 
the lower appellate Court and restore 
that of the trial Court. Parties will ap- 
pear in the trial Court on 30th August, 
1971. Records will be sent back immedi- 
ately, No order as to costs. 
Revision allowed, _ 
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(V 59 C 63) 


MAN MOHAN SINGH, GUJRAL, J. 


Nichhattar Singh and others, Appel- | 
eels v. Babu Khan and others, Respond~ 
ents. 


Ex. Second Appeal No. 431 of 1970, 
D/- 2-8-1971 from decree of Charan Singh 
Tiwana, Dist, J. Sangrur, D/- 26-3-1970. 

Civil P. C. (1908), O. 21, R. 85 — Pay- 
ment of full purchase money — Effect of 
non-compliance —- (X-Ref:— Order 21, 
Rule 86). (Paras 7. 8) 

The provision of R. 85 is mandatory 
and upon non-compliance with the pro- 
vision there is no sale at all. Once there 
has been a default in the payment of the 
balance of the purchase money under 
R. 85 the sale proceedings become a nuli- - 
ty and the court is bound to put the pro- 
perty to re-sale under Rule 86 irrespec- 
tive of the fact that no application has 
been made by any party to the proceed- 
Ings to challange the sale. It has no 
jurisdiction to extend the time for the 
payment of the balance of the purchase 
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money under Rule 85. 
cussed), (Paras 7, 8) 
Cases Referred: Chronological Paras 
(1955) AIR 1955 Hyd 110 (V 42)= 
ILR (1955) Hyd 310, Shahzadi 
Begum v, Hakim Manohar Lal 


(Case law dis- 


6, 7 
(1954) AIR 1954 SC 349 (V 41)= 
1955 SCR 108, Manilal Mohanlal 
Shah v. Sardar Sayed Ahmed 
Sayed Mohmad 4,5, 6, 7 


(1943) AIR 1943 All 282 (V 30)= 
1943 All LJ 242. Haji Imam Ullah 
v. Mohd. Idris 5. 8 
(1938) AIR 1938 Lah 198 (V 25)= 
40 Pun LR 660, A, R. Davar v. 
Jhinda Ram 
(1931) ATR 1931 Lah 15 (V 18)= 
122 Ind Cas 561, Nathumal v, 
Malwamal 6 
(1923) AIR 1923 Mad 48 (V 10)— 
43 Mad LJ 477. V. L Subra- 
manyan Nambudri v, V, K. V. l 
Kammathi 3, 6 


V. P. Sarda. for Appellants; Ashok 
Kumar Joshi, for C. P, Sapra, for Res- 
pondents Nos. 3 and 4. 

JUDGMENT:— This second appeal 
filed by the judgment-debtor and two 
others arises out of an execution applica- 
tion in which the sale of property of the 
judgment-debtor was confirmed and the 
objection petition of Milkha Singh was 
dismissed. 

2. The facts giving rise to this 
appeal are not in dispute and are as 
follows. Rukan Din (who has since died) 
and obtained a decree for the recovery of 
Rs. 2,400/- against Darbara Singh and in 
execution of that decree he got land 
belonging to the judgment-debtor and 
measuring 32 kanals and 2 marlas attach- 
ed. In a subsequent execution applica- 
tion the land was ordered to be auctioned 
and the sale took place on 19th June 1966. 
Babu Khan respondent was the highest 
bidder and he immediately deposited 
Rs. 900/~ being the one-fourth of the sale- 
price.. The balance of the money was, 
however, not deposited till 25th August 
1966. While the property was under 
attachment Darbara Singh, the judgment- 
debtor, executed a gift deed on 12th April 
1965 in respect of his entire land mea~ 
suring 99 bighas and 16 biswas in 
favour of Nachattar Singh and Milkha 
Singh. An objection petition under O. 21, 
R. 58, Civil P. C. was filed by Nachhattar 
Singh and Milkha Singh but this petition 
was dismissed by the executing Court and 
the suit brought by them under Order 21, 
Rule 63, was also dismissed. In view 
of these proceedings, the execution pro- 
ceedings remained stayed and ultimately 
on 16th December 1968 the auction pur- 
chaser applied for the confirmation of 
the sale. Notice of this application was 
given to the parties concerned but as in 


aJ 


Nichhattar Singh v, Babu Khan (Gujral J.) 


[Prs, 1-4] P. & H, 205 


the meantime Rukan Din died his widow 
and daughters were brought on the re~- 
cord as his legal representatives. The 
legal representatives of the decree-hol~ 
der have also applied for the confirma~ 
tion of the sale and for the payment of 
money to them. Milkha Singh, one of 
the transferees from Darbara Singh, 
filed an objection petition and all the 
three applications were disposed of by 
the trial Court by order dated 30th 
July 1969. Against this order, besides 
Milkha Singh who had filed the objec- 
tlon~petition, Nachhattar Singh and Dar- 
bara Singh also filed an appeal which 
was dismissed by the impugned order, 


3. On behalf of the appellants 
the only argument raised was that as 
the auction-purchaser had failed to de- 
posit the balance of the money within 
fifteen days as required by Rule 85 of 
Order 21, the sale was a nullity and the 
Court was bound to order the re-sale of 
the property. The. learned Courts be- 
low following Shahzadi Begum v. Hakim 
Manohar Lal, AIR 1955 Hyd 110 and 
V. I. Subramanyan Nambudri v. V., K. 
V. Kammathi, AIR 1923 Mad 48 took 
the view that as the time was extend- 
ed by the Court with the consent of 
the interested parties the sale was not 
rendered a nullity and that the rule 
can be waived by the persons who stand 
to benefit by the sale. 


4. In order to understand the 
respective contentions of the parties it 
is necessary to make reference to Rr. 85 
and 86 of Order 21, which are in the 
following terms :— 

“85. The full amount of purchase~ 
money payable shall be paid by the 
purchaser into Court before the Court 
closes on the fifteenth day from the sale 
of the property: 

Provided that, in calculating the 
amount to be so paid into Court, the 
purchaser shall have the advantage of 
any set-off to which he may be entitl~ 
ed under Rule 72. 

86. In default of payment within 

the period mentioned in the last preced- 
ing rule, the deposit may, if the Court 
thinks fit, after defraying the expenses 
of the sale. be forfeited to the Govern- 
ment, and the property shall be re-sold, 
and the defaulting purchaser shall for- 
feit all claim to the property or to any 
part of the sum for which it may subse- 
quently be sold.” 
These rules came up for interpretation 
before the Supreme Court in Manilal 
Mohanlal Shah v. Sardar Sayed Ahmed 
Sayed Mahmad, AIR 1954 SC 349, and 
on a review of the entire case law, it 
was observed as under :— 


“Having examined the language of 
the relevant rules and the judicial deci- 
sions bearing upon the subject we are 
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of the opinion that the provisions of 
the rules requiring the. deposit of 25 
per cent of the purchase money im- 
mediately on the person being declared 
as a purchaser and the payment of the 
balance within 15 days of the sale are 
mandatory and upon non-compliance 
with these provisions there is no sale 
at all. The rules do not contemplate 
that there can be any sale in favour 
of a purchaser without depositing 25 per 
cent of the purchase money in the first 
instance and the balance with 15 days. 
When there is no sale within the con- 
templation of these rules, there can be 
no question of material irregularity in 
the conduct of the sale. Non-payment 
of the price on the part of the default- 
ing purchaser renders the sale proceed- 
ings as a complete nullity. The very 
fact that the court is bound to re-sell 
the property in the event of a default 
shows that the previous proceedings for 
sale are completely wiped out as if they 
do not exist in the eye of law. We 
hold, therefore, that in the circumstances 
of the present case there was no sale 
and a purchasers acquired no rights 
a se 


5. While considering this question 
in Manilal Mohanlal Shah’s case, AIR 
1954 SC 349 the view taken in Haji Imam 
Ullah v. Mohd Idris, AIR 1943 All 282, 
which has been cited by the learned 
counsel for the appellants, was accepted 
and the observation occurring in this 
judgment that the Court was bound to 
re-sell the property upon default irres- 
pective of any application being made 
by any party to the proceeding was 
cited with approval. 


6. While accepting the view that 
in case payment was postponed by the 
consent of the parties, the sale need not 
be set aside, the learned District Judge 
relied on Shahzadi Begum’s case, AIR 
1955 Hyd %0 while trial Court. also 
made referee to V. I. Subramanyan 
Nambudri’s case, AIR 1923 Mad 48. 
The case of Shahzadi Begum is clearly 
distinguishable on facts as in that case 
the failure to deposit the price in the 
Court on the due date was brought 
about by the insistence of the judgment- 
debtor that the balance of the sale-price 
be not accepted from the auction-pur- 
chaser till the disposal of his objection. 
In view of this it was observed that 
as petitioner had himself secured an 
order from the Court that the money 
should not be taken from the respon- 
dent till after the disposal of his objec- 
tion. the auction-purchaser cannot be 
blamed or allowed to suffer if he acted 
on the faith of the judgment-debtor and 
allowed the period set down in Rule 85 
of Order 21 to pass and that the peti- 
tioner cannot in such a case be allow- 
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ed to turn round and claim advantage 
of the delay in making of the deposit 
which was occasioned by his own act. 
This view in Shahzadi Begum’s case 
was taken on the basis of certain ob- 
servations occurring in Nathu Mal v. 
Malwa Mal, AIR 1931 Lah 15. In 
Manilal Mohanlal Shah’s case, AIR 1954 
SC 349 the Supreme Court specifically 
considered Nathu Mals case and did 
not accept the remarks made therein 
that the provisions of Rule 85 were 
merely directory and not mandatory. 
This being the position, the learned 
Courts below had erred in relying on 
Shahzadi Begum’s case especially when 
their attention had been drawn to Mani= 
lal Mohanlal’s case. 


7. Even on facts the observations 
In Shahzadi Begum’s case AIR 1955 Hyd 
110 were not applicable in the instant 
case. The sale had taken place on 19th 
June 1966 and the balance of the sale- 
price was to be deposited within fifteen 
days of this date. No extension of time 
was obtained by the auction-purchaser 
within this period and it was only on 
20th August 1966 that for the first time 
the Court -ordered the auction-purchaser 
to deposit the remaining price and again 
on 25th August 1966 the Court ordered 
that the remaining price be deposited 
within seven days. In neither of these 
orders is there any mention that the 
time was being extended with the -con- 
sent of the parties. From the fact that 
the judgment-debtor had nct objected 
to the deposit of the money or 
had not filed any objection to the con- 
firmation of the sale an inference was 
drawn that the time had been extend- 
ed with his consent and he, therefore, 
could not raise any objection to the 
confirmation of sale. This view is clear- 
ly erroneous and the observations made 
in Shahzadi Begum’s case cannot be 
applied to these facts. Here the delay 
in depositing the balance of the sale- 
price has not been brought about by any 
request -of the judgment-debtor or the 
decree-holder and the judgment-debtor 
has not benefited as he has not with- 
drawn the balance of the money which 
was lying in Court. His failure to file 
objection to the confirmation of the 
sale cannot be equated to the having 
agreed to the deposit of the balance of 
the sale-price beyond the period provid- 
ed by the rules. In this connection. it 
may also be noticed that in Manilal 
Mohanlal Shah’s case, AIR 1954 SC 349 
the Supreme Court had approved the 
observations made in A. R. Davar v. 
Jhinda Ram, AIR 1938 Lah 198, that 
the Court has no jurisdiction to extend 
the time for the payment of the balance 
of the purchase-money under Rule 85 
and must order re-sale under Rule 86. 
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8. As regards the objection that 
Darbara Singh having not filed any ob- 
jection before the executing Court objec- 
ting to the confirmation of the sale was 
debarred from raising any objection at 
this stage the observations made in Haji 
Imam Ullah’s case AIR 1943 All 282 
(Supra) reference to which has already 
been made, are a complete answer to 
the argument. Rule 85 places a duty on 
the Court to re-sell the property in case 
of dafault irrespective of the fact that 
no application has been made by any 
party to the proceedings to challenge 
the sale. Once there has been a default 
in the payment of the balance of the 
amount the sale proceedings become a 
nullity and the Court is bound to put 
the property to re-sale. 


9. For the reasons stated above, 
I fnd that the Courts below had erred 
in confirming the sale as there had been 
violation of Rule 85 of Order 21, Civil 
Procedure Code, and the sale was com- 
plete nullity. I, therefore, accept this 
appeal and set aside the orders of the 
Courts below confirming the sale. The 
applications of the auction-purchaser and 
the decree-holder are consequently dis- 
missed. Considering the circumstances 
of the case, I leave the parties to bear 
their own costs throughout. 
Appeal allowed. 
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(V 59 C 64) 


D. K. MAHAJAN, J. 


Union of India, Bombay. Defendant- 
Petitioner v. Hari Krishan Joshi and 
others, Plaintiffs-Respondents. 


Civil Revn, No, 1035 of 1970, D/- 
29-7-1971. 


Arbitration Act (1940), Ss. 3, 33 and 
20 — Unilateral reference to arbitration 
is invalid. AIR 1955 SC 468 and AIR 
1944 Lah 149, Followed; AIR 1956 All 
377, Distinguished. (Paras 6, 7) 
Cases Referred: Chronological Paras 
(1956) AIR 1956 All 377 (V 43), 
Balika Devi v. Kedar Nath Puri 5 
(1955) AIR 1955 SC 468 (V 42) = 
1955-2 SCR 48, Thawardas 
Pherumal v. Union of India 
(1944) AIR 1944 Lah 149 (V 31) = 
46 Pun LR 50, Punjab Province 
v. Dr. Lakshmi Dass 5 


Harbans Singh Gujral, for Petitioner; 
Ram Lal Aggarwal, for Respondent. 

ORDER :— This petition for revi- 
sion is directed against the order of the 
trial Court holding that there could be no 
unilateral reference to arbitration. The 
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case of the petitioner is that there was a 
contract between the Union of India 


and the respondents. In the contract 
there is an arbitration clause to the 
effect that any differences or disputes 


arising between the parties with refer- 
ence to the contract, will be settled by 
the sole arbitration of General Manager 
or his nominee. According to the peti- 
tioner the disputes having arisen. the 
matter was referred to the nominee of 
the General Manager. It is common 
ground that no notice of this reference 
was given to the respondent or that after 
notice. he refused to participate in the 
reference. It is only after the reference 
had been made that the arbitrator sent 
a notice to the respondent and the re- 
spondent then made an application 
under Section 33. Two principal grounds 
were urged in that application, that the 
arbitration may be set aside under Sec- 
tion 33 wherein a prayer has been made 
(1) that there is no valid reference and 
the arbitrator cannot proceed with the 
same; and (2) that there was no com~« 
pleted contract and, therefore, there is 
no arbitration clause on the basis of 
which the arbitration can proceed. The 
petitioner also took the plea in the ap- 
plication under Section 33 of the Arbi- 
tration Act that the Civil Court at Jul- 
lundur where the application was made 
had no jurisdiction to entertain the 
same, 

2. The trial Court came to the 
conclusion on November 28. 1969 by a 
separate order that the Civil Court at 
Jullundur had jurisdiction. This order 
was not called in question by the peti- 
tioner in revision. The trial court then 
proceeded to determine only one ques- 
tion, namely, that the reference being 
a unilateral was not legal. Basing it- 
self on the decision of the Supreme 
Court in Thawardas Pherumal v. Union 
of India, AIR 1955 SC 468. the court 
below came to the conclusio# that such 
a reference would be no gréference in 
the eye of law and on that basis al- 
lowed the application under Section 33. 
It did not in this situation decide the 
other question that there was no arbi- 
tration agreement because there was no 
completed contract, 


3. The petitioner being dissatisfi- 
ed has come up in revision to this Court. 

4. Mr. Gujral, learned counsel for 
the petitioner in the first instance con- 
tended that the Jullundur Court had no 
jurisdiction to decide the application 
under Section 33 of the Arbitration Act. 
I am unable to entertain this objection 
at this stage because the order that Jul- 
lundur Court had jurisdiction was pas- 
sed on November 28. 1969 and no revi- 
sion petition has been preferred against 
that order, The present prayer even 
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if it is taken in the application for revi- 
gion against that order, is hopelessly 
barred by limitation. Therefore, this 
plea must be rejected outright. 


5. The other contention of Mr. 
Gujral is that there can be a unilateral 
reference and the learned counsel relies 
on the decision of the Allahabad High 
Court in Balika Devi v. Kedar Nath 
Puri, AIR 1956 All 377. In this case 
the learned Judges of the Allahabad 
High Court distinguished the Supreme 
Court decision in Thawardas Pherumal’s 
case, AIR 1955 SC 468 (supra). They, 
however. did not doubt the correctness 
of the Supreme Court decision which 
naturally they could not. The Allaha- 
bad case was one where under Sec- 
tion 8, the matter had arisen. That it- 
self presupposes that the parties were 
ad idem in the matter of arbitration. 
Anyhow the matter stands concluded by 
the decision of the Lahore High Court 
reported as The Punjab Province v. 
Dr. Lakhmi Dass, (19443 46 Pun LR 
50 = (AIR 1944 Lah 149) and Thawar- 
das Pherumal. AIR 1955 SC 468 (supra). 
In Lakhmi Dass’s case, (1944) 46 Pun 
LR 50 = (AIR 1944 Lah 149) it was 
observed as follows:— 

"One sided reference to arbitration 
is illegal, until and unless the other party 
has refused to join in the reference. 
When it is desired to take advantage of 
an arbitration clause it is necessary that 
the party seeking the reference should 
first call upon the other party to join 
in the submission and it is only when 
the other party has refused to join that 
oe reference becomes compe- 
tent.” 

In Thawardas Pherumal’s case, AIR 
1955 SC 468 it was observed as follows :— 

“A reference requires that assent 
of ‘both’ sides. Tf one side is not pre- 
pared to submit a given matter to arbi- 
tration when there is an agreement be- 
tween them that it should, be referred, 
then recourse must be had to the Court 
under Section 20 of the Act and the re~ 
calcitrant party can then be compelled 
to submit the matter under sub-s. (4). 


In the absence of either, agreemenf 
by ‘both’ sides about the terms of re- 
ference or an order of the Court under 
Section 20 (4) compelling a reference. 
the arbitrator is not vested with the 
necessary exclusive jurisdiction,” 

6. These observations conclude 
fthe matter. 

7. Faced with this situation Mr, 
H. S. Gujral was forced to the argu- 
ment that Section 20 is in Chapter 3 
and the present reference is under 
Chapter 2 but he has been unable to 
point his finger to a provision in Chap- 
ter II which enables a party to an arbi- 
tration agreement to proceed to a refer- 
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ence unilaterally. However. in view of 
the Supreme Court decision and the 
decision of the Lahore High Court by 
which I am bound, I must affirm the 
decision of the trial Court. 

8. For the reasons recorded above, 
this petition fails and is dismissed, 
There will be no order as to costs. 

Petition dismissed, 
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(V 59 C 65) 
A. D. KOSHAL, J, 


Tek Singh Ishar Singh, Appellant 
v, Jaswant Singh Waryam Singh and 
others, Respondents. 


Second Appeal No. 1238 of 1960, D/- 
15-7-1971, from decree of Muni Lal 
Verma Sr. Sub, J., with enhanced Ap- 
pellate Power. Ferozepore, D/- 29-7-1960. 

Hindu law — Co-sharers — Frans- 
fer of specific portion of joint property 
which was in exclusive possession of a 
co-sharer. — Effect. 


A co-sharer has the right to con- 
tinue to possess a specific portion of 
joint property if he has been in establish- 
ed possession thereof and that is a right 
which he can validly alienate. The right 
is subject to the rights of other co- 
sharers on partition and it would re- 
main subject thereto even after the 
transfer, (Para 2) 


Where one of the co-sharers, is 
found to have been in exclusive posses- 
sion of the site in dispute all through to 
the exclusion of the other co-sharers 
and he transfers that site to a third 
person that person would acquire a 
valid title thereto. subject, however, to 
the right of the other co-sharers to 
have their respective shares assured to 
them on a partition. AIR 1939 Oudh 
243 and ATR 1940 Lah 473, Foll. 

(Para 2) 

Cases Referred: Chronological Paras 
(1950) AIR 1950 Pepsu 5 (V 37) = 
(1950) 5 DLR 8, Chanan Singh 

v, Santa Singh 
(1940) AIR 1940 ‘Lah 473 (V 27) = 

1 aaa Cas 266, Sukh Dev y, 


Aon AIR 1939 Oudh 243 (V 26) = 
1939 OWN 773, Sripal Singh v. 
Mata Badal 2 
(1920) AIR 1920 AN! 111 (V 7) = 
55 Ind Cas 94, Jamna v. Jhalli 2 
Roop Chand Choudhry, for Ap- 


pellant; N. L. Dhingra, for Respondents 
Nos. 1 and 3. 
JUDGMENT :— This is a regular 


second appeal by the plaintif and the 
facts , giving TÌse to it are these. The 
site in dispute is shown in red, is de- 
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marcated by the letters ABCD in the 
plan annexed to the plaint and forms 
part of Khasra No. 1039/343/344 lying in 
. the revenue estate of Bodiwala Kharak 
Singh in Tehsil Muktsar. This Khasra 
has a total area of 12 biswas and was 
originally owned by four parties as 
stated below: 

1. Sawan Singh and his sons Ala 
Singh, Mal Singh. Gurnam 
Singh, Jaswant Singh and 

_ | Kulwant Singh. ; 

9, Shrimati Chando widow of } 
Kishan Singh, 

3. Lal Singh defendant No. 2 1/8 

4, Joginder Singh, Mukhtiar 1/8 
Singh and Naib Singh. 

; Each one of these parties was in 
actual possession of a specific portion of 
the khasra out of which defendant No. 2 
transferred his 1/8th share to one 
Ghulla Singh by a deed of exchange 
and also delivered to him possession of 
the site in his (defendant No. 2’s) actual 
occupation. Jaswant Singh defendant 
No. 1 instituted a suit for possession of 
the site purchased by Ghulla Singh on 
the basis of his pre-emptive right and 
with the assertion that the exchange 
was really a sale. The suit ended in a 
decree being passed in favour of defen~ 
dant No. 1. Ghulla Singh went up in 
appeal and the decree was upheld on 
the basis of a compromise according to 
which defendant No. 1 was to pay 
Rs. 500 to Ghulla Singh on or before the 
25th of July, 1968. The amount was 
deposited in court before the due date 
by defendant No. 1 who took out execu- 
tion of the decree and sought to re- 
cover possession of the site in dispute 
claiming it to be the site which had 
been transferred by Lal Singh in fav- 
our of Ghulla Singh. He was, however, 
resisted in the execution of the decree 
by Tek Singh plaintiff whose stand was 
that he (Tek Singh) was a mortgagee 
in. possession in whose favour Joginder 
Singh, Mukhtiar Singh and Naib Singh 
abovementioned had created a mortgage 
with possession against a consideration 
of Rs. 1,500/-, 


An application moved by the plain- 
aiff under Rule 99 of Order 21 of the 
Code of Civil Procedure was dismissed 
by the executing Court as being prema- 
ture so that the plaintiff instituted the 
suit out of which this appeal has arisen 
for a perpetual injunction restraining 
defendant No. 1 from dispossessing him 
from the site in dispute in execution of 
the pre-emption decree. It was aver- 
red in the plaint that the site in dis- 
pute was never in possession of Lal 
Singh or Ghulla Singh but had on the 
contrary been in possession of Joginder 
Singh and his two brothers all three of 
whom had validly transferred the same 


1972 P, & H./14 VI G—39 


i tt 


Tek Singh v. Jaswant Singh (A, D. Koshal J.} [Pr. 1] P. & H. 209 


to the plaintiff who came to obtain its 
possession as a mortgagee. - 

Defendant No, 1 contested the suit 
and pleaded that although Ghulla Singh 
had obtained actual possession of the 
site in dispute from Lal Singh under 
the exchange which was held to be 2 
sale in the pre-emption suit, he (Ghulla 
Singh) had colluded with Joginder Singh 
and others in effecting the mortgage set 
up by the plaintiff which was really a 
sham transaction brought into existence 
merely with a view to defeat the pre- 
emption decree, l 

The pleadings of the parties gave 
rise to the following issues: 

1. Whether there was any valid 
mortgage of the land in dispute in fav- 
our of the plaintiff? . P. 

2. Whether the plaintiff, and be- 
fore him his predecessors-in-interest had 
been in actual possession of the suit 
land? O. P. 

3. Whether the suit is not compe~ 
tent as the plaintiff had not surrendered 
possession of the suit land in execution 
of the decree? O. D 


4. What is the effect of the decree 
in favour of defendant No, 1 on 25-3« 
1958 ? O. D. 

5. Relief, 


The learned trial Judge decided 
issue No. 1 in favour of the plaintiff 
and issue No. 3 against defendant No. 1, 
On issue No. 2 his finding was that the 
plaintiff had obtained possession of the 
site in dispute from Joginder Singh, 
Mukhtiar Singh and Naib Singh who 
had held the same earlier to the exclu- 
sion of their other co-sharers in the 
said khasra. Issue No. 4 was also decid- 
ed against defendant No. 1 with the 
result that the suit of the plaintif was 
decreed. 


Defendant No. 1 agitated the matter 
in an appeal which was' accepted by 
Shri Muni Lal Verma, Senior Subordi-~ 
nate Judge, Ferozepore, who came to 
the conclusion that originally Lal Singh 
was in possession of the site in dispute 
which was transferred by him to Ghulla 
Singh to whom possession was also 
delivered and that it was in order to 
defeat - the pre-emption decree obtained 
by defendant No, 1 that Ghulla Singh 
delivered possession of the said site to 
the plaintiff in whose favour Joginder 
Singh. Mukhtiar Singh and Naib Singh 
executed a mortgage deed. He. there. 
fore, reversed the finding arrived at by 
the trial Court on issue No. 2 holding 
that Joginder Singh and his brothers 
were never in possession of the site in 
dispute and that the plaintiff never oç- 
cupied the same under the mortgage, 
The decision on issue No. 4 was also 
amended by the learned Senior Subordi- 
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nate Judge who held that as the plain- 
tiff had taken possession of the site in 
dispute from Ghulla Singh with full 
knowledge of the pre-emption decree, he 
could not resist the delivery of posses- 
sion of thesame to defendant No, 1 in 
execution thereof. Without disturbing 
the finding arrived at by the trial Court 
on issue No. 3, therefore, the learned 
Senior Subordinate Judge accepted the 
appeal and dismissed the suit with costs 
throughout. It is against the decree 
passed by him that the present appeal 
has been preferred. 


2. The first contention of Ch. 
Roop Chand, learned counsel for the 
plaintiff-appellant. is that the transfer in 
favour of Ghulla Singh was invalid in- 
asmuch as it was made in contravention 
of the rights of other co-sharers in 
khasra No. 1039/343/344. According to 
him, it is not permissible for one co- 
sharer in separate possession of a par- 
cel of joint land to alienate the same 
to a third person as his own exclusive 
property and for this proposition he re- 
lies on the following observations made 
in Jamna v. Jhalli, 55 Ind Cas 94 = 
(AIR 1920 All 111):— 


"The plaintiff can only recover pos- 
session by proving her exclusive title 
to the plots in dispute. She cannot do 
this. for her own vendors had no such 
title. The property is undivided and 
although the co-sharers may, by arrange- 
ment among themselves, take possession 
of definite portions of the joint property 
and hold them so as to enjoy their pro- 
per quota of the profits of the joint pro- 
perty, it is not permissible for one co- 
sharer so in separate possession to alie- 
nate to a third person, as his own ex- 
clusive property, the portion which he 
has been occupying by agreement with 
his co-owners. Till partition takes place 
no co-sharer is entitled to say that he 
has an exclusive right to any particu- 
lar portion of the joint property and 
to confer an exclusive right on a third 
party by alienation without the consent 
of all the co-owners.” 


These observations are of no avail 
to the appellant’s case as they relate to 
a different set of facts. In the case 
cited the vendee from one of the co- 
sharers sought to obtain possession of 
land which was admittedly in possession 
of the other co-sharer. Here the posi- 
tion is that Lal Singh, one of the co- 
sharers, is found to have- been in exclu- 
Sive possession of the site in dispute all 
through to the exclusion of the other 
co-sharers and he had every right to 
transfer that site to a third person who 
would acquire a valid title thereto, 
subject, however, to the right of the 
other co-sharers to have their respective 


la eee ne ia a a rere eee 


Co. v. State’ 


an, 


A. I. R. 


shares assured to them on a_ partition, 


Ch, Rocp Chand contends that 55 Ind 
Cas 94 (ATR 1920 All 111) (Supra) 
lays down a proposition to the contrary 
and holds that no co-sharer can pass a 
valid title to a transferee from him of 
a specific plot till a partition has taken 
place. I do not agree with him but 
would add that if that is what was laid 
down in 55 Ind Cas 94 = (AIR 1920 All 
111) (supra), I cannot subscribe to it. 
A co-sharer has the right to continue 
to possess a specific portion of joint 
property if he has been in established 
possession thereof and that is a right 
which he can validly alienate. 


The right is subject to the rights 
of other co-sharers on partition and it 
would remain subject thereto even after 
the transfer. This is the view of the 
law which was taken by Radha Kri- 
shna, J., in Sripal Singh v. Meta Badal, 
AIR 1939 Oudh 243, by Tek Chand and 
Bhide, JJ. in Sukh Dev v, Parsi, AIR 
1940 Lah 473 and by Chopra J. in Chanan 
Singh v. Santa Singh. (1950) 5 DLR 8 = 
(AIR 1950 Pensu 5) and is. in my 
opinion, if I may say so with all res- 
pect, the correct view. The finding of 
the learned Senior Subordinate Judge 
on issue No. 4 is, therefore affirmed. 


3. The only other contention 
raised by Ch. Roop Chand is that issue 
No. 2 has not been properly decided by 
the learned Senior Subordinate Judge. 
The finding on that issue is a finding of 
fact and is not open to attack in second 
appeal. The contention is, therefore, 
rejected, 


Ae 
wee 


. In _the result the appeal fails 
and is dismissed but with no order as 
to costs, 


| Appeal dismissed, 
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D. K MAHAJAN AND GOPAL 
SINGH, JJ. 


Karnal Distillery Company Ltd, 
Petitioner v. State of Punjab and others, 
Respondents. ; 

Civil Writ No. 3060 of 1965, Dj- 
20-5-1971. referred by P. C. Pandit, J., 


on 16-5-1966. 

(A) Punjab Excise Act (1 of 1914), 
Sections 20, 21 — Authority competen 
to discontinue distillery — The provi- 


sions of Sections 20, 21 and 36 of the 
Act read in conjunction with Rule 7 of 
the Punjab Distillery Rules and condi- 
tion No. 9 of the licence leave no doubt 
that it is the Financial Commissioner, 
who is empowered to determine licence 
issued to a person, (Para 29) 
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(B) Punjab Excise Act (1 of 1914), 
Section 36 (g) — Determination of 
licence under Section 36 (g) — Autho- 
rity acts in administrative capacity. 


From Condition No. 9 of the licence 
devised and mutually agreed upon by 
the licensing authority and the licensee 
providing that the licensing authority 
may give notice in writing to the licen- 
see that the licence will determine at 
the expiry of not less than one year 
from the date of the notice, it clearly 
emerges that the licence is liable to de- 
termination without any reason being 
assigned as contemplated by clause (g) 
of Section 36, in pursuance of which 
this condition was inserted and accept- 
ed as contractual obligation by the licen- 
see. Issue of notice to the licensee in 
terms of condition No, 9 of the licence 
liable to termination thereunder is out 
and out an administrative act and the 
authority so acting does not act in quasi- 
judicial capacity. Neither in clause (g) 
of Section 36 of the Act nor in the rules 
made thereunder nor in condition No. 9 
or even in any other condition of the 
licence. there is any obligation express 
or implied on the authority to issue a 
notice or to afford any opportunity to 
the licensee to hear him before the 
notice under condition No. 9 could be 
issued. While taking action under condi- 
tion 9 no decision on any dispute has 
to be given. Giving of such notice does 
not involve any violation of rules of 
natural justice. Having not acted in a 
quasi-judicial capacity, and even while 
acting in administrative capacity. it be- 
ing not necessary for the Financial Com- 
missioner to serve show cause notice on 
the licensee, the issue of notice under 
condition No, 9 of the license need not 
be preceded by a formal order, much 
less by a reasoned or speaking order, 
Case law discussed, (Paras 31, 32, 33, 34) 


(C) Constitution of India, Art. 19 (1) 
=æ- Who can claim protection under — 
The fundamental rights embodied in 
clauses (a) to (gz) of clause (1) of Arti- 
cle 19 have been guaranteed to citizens 
only. Right to maintain a petition for 
violation of rights under the article is 
not available to an incorporate body like 
a Company. AIR 1963 SC 1811. Relied 


on. (Para 40) 
(D) Constitution of India, Art: 19 (1) 
(f), (2), ©), (6) — Determination of 


license under Section 36 (g) of the Pun- 
jab Excise Act — The restriction placed 
by the provisions of Section 36 (g) of 
the Punjab Excise Act and Rule 7 of 
the Punjab Distillery Rules read in con- 
junction with condition No. 9 of the 
licence is not arbitrary or unreasonable. 
The power of the licensing authority to 
eancel a licence ‘at will’ as provided in 
clause (g) of Section 36 of the Act is not 
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an absolute power. A licence could be 
cancelled under clause (g) if the licen- 
see has agreed to abide by a condition 
incorporated in the licence to the effect 
that his licence could be cancelled under 
that clause. Having agreed to abide by 
the terms of condition No. 9, which is 
a term of contract, the licensee cannot 
turn round and say that, that term is 
unreasonable. The restrictions imposed 
by Section 36 (g) of the Act. Rule 7 
of the Rules and condition No. 9 of the 
licence are not inconsistent with Ss, 20(2) 
and 21(c) and (d) of the Act. Case law 
discussed. (Paras 52, 53, 56) 

(E£) Punjab Excise Act (1 of 1914), 
Section 41 — Cancellation of license — 
Applicability of section —- Section 41 
does not at all deal with the subject of 
determination or cancellation of licence. 
It deals only with withdrawal of a 
licence. Further if a licence is sought 
to be cancelled under any of the clauses 
of Section 36, the provisions of Sec- 
tion 41 (1) will not apply. The langu- 
age of Section 41 postulates a situation, 
in which the work or business in terms 
of the licence is contemplated to be car- 
ried on and yet the licence, so far as 
the licensee is concerned is withdrawn 
from the licensee. (Para 59) 


Cases Referred: Chronological Paras 


(1971) AIR 1971 SC_40 (V 58) = 


1971 Lab IC 8, Union of India 

v. J. N. Sinha 39 
(1970) AIR 1970 SC 150 (V 57) = 

1970-1 SCR 457, A. K. Kraipak 

v. Union of India 39 
(1970) AIR 1970 SC 1302 (V 57) = 

(1970) 1 SCWR 713. Mahabir Pd. 

Santosh Kumar v., State of U, P. 37 


(1970) (1970) 1 SCWR 194 = 1970 
SCD 181, D. F. O. South Kheri 
v. Ram Sanehi Singh 36 


(1970) ILR (1970) 2 Puni and Har 
772 = 73 Pun LR 42 (FB). Prem 
Nath Bhalla v. State of Haryana 33 
(1969) AIR 1969 Madh Pra 176 
(V 56) = 1969 Jab LJ 179, 
Sukhlal Sen v. Collector. Dist. 
Satna 35 
(1967) AIR 1967 SC 1368 (V 54) = 
1967-3 SCR 50, Krishan Kumar 
Narula v. State of Jammu and 
Kashmir 50 
(1965) AIR 1965 Punj 217 (V 52) = 
67 Pun LR 144, Karnal Distil- 
lery Co. Ltd., Karnal v. State of 
Punjab 67, 70 
(1963) AIR 1963 SC 1811 (V 50) = 
1964-2 SCA 201. State Trading 
Corpn, of India Ltd, v. Commer- 
cial Tax Officer 40 
(1957) AIR 1957 SC 414 (V 44) = 
1957 SCR 295. State of Assam 
v. Sristikar Dowerah 49 
(1954) AIR 1954 SC 220 (V 41) = 
1954 SCR 873, Cooverjee B, 
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Bharucha v, Excise Commr. 
Aimer 45, 52 


(1890) 34 L. Ed. 620 = 137 US 86, 
Crowley v. Christensen 


M. L, Sethi, D. N. Awasthy, Sr. 
Advocates with A. K. Jaiswal and A, C. 
Jain, for Petitioner; D. S. Nehra with 
K. S. Nehra, for Respondents. 


ORDER:— This is a writ petition by 
the Karnal Distillery Co. Limited, Karnal 
against the State of Punjab now State 
of Haryana and the Financial Commis- 
sioner and the Excise and Taxation Com- 
missioner, Punjab now Haryana, respec~ 
tively impleaded as respondents Nos. 1 to 
3 under Arts. 226 and 227 of the Constitu- 
tion impugning the validity of notice 
dated December 14, 1964 served on the 
petitioner-company to determine its 
licence on December 21, 1965 after the 
expiry of period of one year commencing 
from the date of service of the notice 
under Section 21 (b) of the Punjab Ex- 
cise Act, 1914 (hereinafter called the Act) 
read with Rule 7 of the Punjab Distillery 
Rules, 1932 framed thereunder (herein- 
after called the Rules) and condition 
No. 9 of the licence issued under Sec~ 
tion 20(2) of the Act, Considering the 
importance of the questions raised, the 
case has been referred by Pandit, J. to 
a Division Bench. 

2. Facts leading to the writ peti~ 
tion are as follows:— 

The petitioner-company is a limited 
company registered under the Indian 
Companies Act. Its Managing Director is 
Shri S, P. Jaiswal. Shri Kishori Lal 
Jaiswal, father of Shri S. P. Jaiswal set 
up in 1903 distillery in the town of 
Karnal at the site at which it is being 
worked now. Shri Kishori Lal Jaiswal 
died in 1928. His sons have since his 
death been continuing to run the distil- 
lery under the name of the petitioner- 
company. On representations made by 
the residents of the locality, in which the 
distillery is situate, there was passed a 
resolution by the Municipal Committee of 
Karnal in 1939 saying that the distillery, 
which was situate in the heart of the 
town of Karnal, was a nuisance to the 
inhabitants of the locality, in which it 
was situate and that it was not desirable 
on grounds of sanitation to continue the 
distillery in the town and it should be 
removed to some other distant and suit- 
able site. 


In 1939. the petitioner-company was 
given a notice for as long a period of 
time as 54 years to shift the distillery 
from the town of Karnal to some other 
place. A notice was also served on the 
petitioner-company that its licence would 
be determined, if it failed to comply 
with the direction of shifting of the dis- 
tillery, The  petitioner-company was 
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granted on November 5. 1941. a fresh 
licence in Form D-2 under Sec. 20(2) of 
the Act now sought to be cancelled by 
the impugned notice. Having failed to 
shift the distillery within the period of 
time granted to the company. the com-« 
pany was again given period of three 
years to shift by letter dated November 
5, 1947 addressed on behalf of the res- 
pondents to the petitioner but to no avail, 
The period of three years was further 
extended by one year. 


3. By letter dated January 21, 
1949 addressed by respondent No. 3 to 
the Deputy Excise and Taxation Commis- 
sioner, Ambala with a copy to the peti-~ 
tioner, it was communicated that the 
management of the petitioner-company 
be directed to shift the distillery outside 
the municipal limits of Karnal to some 
suitable site to be suggested by them and 
that they be informed that the notice for 
determination of the licence already issu-« 
ed would expire on September 30. 1950. 
The petitioner-company proposed a site 
but it was not approved by the Collector, 
Karnal. The company was intimated that 
the site selected for approval should be 
at least 10 miles away from the munici- 
pal limits of Karnal and should be one, 
which is not likely to develope into resi- 
dential area in the near future. 

In response to a suggestion made on 
behalf of the petitioner-company for 
acquisition of land by respondent No. I, 
it was communicated to the petitioner~ 
company by respondent No, 3, by letter 
dated September 18. 1952 that land could 
not be acquired by respondent No, 1 for 
a private purpose and that the petitioner- 
company should itself procure land for 
the purpose. Finding that the petitioner- 
company had not made available suitable 
site for approval, respondent No. 3, by 
letter dated March 7, 1955 intimated to 
the Deputy Excise and Taxation Com- 
missioner that the petitioner-company 
should shift the distillery by November 
16. 1955 and that no further extension 
would be granted. The petitioner-com- 
pany having taken no action to comply 
with the above direction. respondent 
No. 3 addressed another letter to it on 
June 23, 1956 suggesting that the peti~ 
tioner-company should purchas= a new 
site for shifting the distillery from Karnal 
and apply for a fresh licence for the 
factory to -be established there. 


4, In 1958, there having been 
asked a question marked as Unstarred 
Question No. 348 by Chowdhri Dharam 
Singh, M. L, A. on the floor of the Pun- 
jab Legislative Assembly as to why the 
distillery of the petitioner-company . was 
not being shifted from the heart of the 
town when there had been persistent 
agitation by the public and in particular 
by the inhabitants of the locality, in 
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which if was being worked a letter dated 
December 12. 1958 was addressed by res- 
pondent No. 3 to the Deputy Secretary, 
Revenue intimating that the existence of 
distillery of the petitioner-company in the 
heart of the town was a nuisance to the 
public and consequently notice had to be 
issued to the petitioner-company to shift 
the distillery to some suitable site and 
that the matter be examined afresh. 


= 5 By resolution dated February 2, 
1959, it was resolved by the Assembly 
that the distillery of the petitioner-com- 
pany was a nuisance and that the same 
be shifted from the present site. In 
reply to the above letter of respondent 
No, 3. the Deputy Secretary, by letter 
dated February 25, 1959 communicated to 
respondent No. 3 that the Government 
had decided that the distillery should not 
be allowed to continue at its present site 
and that the action called for be taken. 
In April. 1959, there was again raised a 
question in the Assembly as to why the 
distillery was not being removed from 
the town of Karnal and demand was 
made for removal of the distillery with- 
out further delay. Respondent No. 
through the Distillery Inspector, Karnal 
served notice with letter dated May 5, 
1959 under Section 21(b) of the Act read 
with condition No. 9 of the licence saying 
that the licence would be determined on 
May 15, 1960. 


Instead of complying with the notice 
to shift the distillery from its site, the 
petitioner-company, by letter dated May 
26, 1959 wrote by way of enquiry to res- 
pondent No. 3 as follows:— 

A PEPE and let us know if the con- 
ditions pertaining to 

(1) suitable distance from residential 
area likely to develop in future and 

(2) hygienic disposal of the spent- 
wash, 
have since been waived or they still 
stand.” 


6. In reply to that letter. respond- 
ent No. 3 communicated to the petitioner- 
company by letter dated July 4. 1959 that 
the above conditions could not be waived. 


7. In response to the proposal 
made by the petitioner-company that 
there existed area of 184 acres in Rath- 
dhana, to which the petitioner-company 
was willing to shift the distillery, res- 
pondent No. 3, by letter dated August 18, 
1959 addressed to the Deputy Excise and 
Taxation Commissioner with copy en- 
dorsed to the petitioner-company com- 
municated that the Department could give 
its opinion as to suitability after a speci- 
fic site had been indicated. Then there 
followed a letter from the Deputy Secre- 
tary that if 200 acres of land as repre- 
sented on its behalf are to be acquired 
for the distillery of the petitioner-com- 
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pany af Rathdhana costing Rs. 2,76,000, 
that amount be deposited by the vpeti- 
tioner-company or else the petitioner- 
company might arrange for purchase of 
land by private negotiations, 


By letter dated July 28. 1960, the 
petitioner intimated to the Deputy Secre- 
tary that there is no facility available at 
Railway Station, Rathdhana for loading 
and unloading of goods, that railway sid- 
ing be provided to the petitioner-com- 
pany at Government or Railway expense, 
that further reasonable time be given to 
the company for construction of the new 
distillery there, that price of Rs. 2,76,000 
sought to be deposited by the petitioner- 
company for acquisition of 200 acres of 
land was very high and that the area 
sought to be acquired be raised from 200 
acres to 400 acres. Thereafter, there was 
addressed letter dated August 13, 1960 by 
respondent No. 3 to the Deputy Excise 
and Taxation Commissioner with a copy 
to the petitioner-company intimating that 
the period of notice for determination of 
the licence of the petitioner-company, 
which expired on May 15, 1960, be ex- 
tended to January 25, 1961 to enable the 
company to shift the distillery by that 

ate, 


There followed another communica 
tion from respondent No. 3 to the peti- 
tioner-company intimating that the notice 
for determination of the licence of the 
distillery on January 25. 1961 had been 
kept in abeyance till further orders. By 
letter dated May 17, 1961 addressed by 
respondent No. 3 to the petitioner-com-~ 
pany enquiring from the latter as to 
whether the company was willing to 
defray the expenses for railway siding 
and to deposit a portion of the amount 
to be so spent as the Railway had on en- 
quiry meanwhile refused to bear the ex- 
penses for construction of railway siding. 
The company in reply wrote back by 
letter dated May 19, 1961 that the com~ 
pany was not prepared to meet the ex- 
penses for construction of railway siding 
and that the same be met by the Railway 
and that the land as required by the peti- 
tioner-company be acquired. 


By letter dated October 28, 1961. the 
Deputy Secretary communicated to the 
petitioner-company that the land would 
be acquired by respondent No. 1 for 
public purpose and thereafter transferred 
to the petitioner-company and that the 
company had to give security in the form 
of bank guarantee or had to make de- 
posit in cash and that the company 
should intimate whether it would be con- 
venient for it to give bank guarantee or 
to make deposit in cash: It was added 
that in case of failure of the petitioner- 
company to do so, respondent No. 1 
would be unable to render assistance to 
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the petitioner-company for acquisition of 
land. 


8. There was addressed a repre- 
sentation by the Municipal Committee of 
Karnal to the Governor of Punjab for re- 
moval of the distillery from the town of 
Karnal on the ground of its being nui- 
sance to the inhabitants of the locality. 
in which the distillery was being worked. 
The representation was referred to the 
Director of Health Services, Punjab for 
report. By letter dated January 16, 1962, 
the Director with reference to the repre- 
sentation wrote to respondent No. 3 that 
the distillery was a nuisance on account 
of offensive smell and obnoxious odour 
it emitted and consequently its presence 
at the present site in the town of Karnal 
was injurious to the health of those living 
around and thus its removal from that 
site was necessary. By letter dated Novem- 
ber 3. 1962. respondent No. 3 communi- 
cated to the petitioner that the shifting 
of the distillery had been held in abey- 
ance till the phased programme of pro- 
hibition had been worked out. 


9. There was addressed a letter 
dated February „23, 1963 by the Managing 
Director of the petitioner-company to res- 
pondent No. 2 communicating to him that 
cheque for Rs, 5,000/- towards the De- 
fence Fund as desired by the latter on an 
earlier occasion was being sent. In reply 
to the above letter, respondent No. 2 
acknowledged the receipt of the cheque 
for Rs. 5,000/- and told him that 
the remaining amount of Rs. 5,000/- 
as agreed may also be remitted. By 
letter dated March 14, 1963, there was 
issued a reminder by the Personal Assis- 
tant to respondent No. 3 to the Managing 
Director of the petitioner-company re- 
questing that the payment of second in- 
stalment of donation of Rs. 5,000/- be ex- 
pedited, This reminder was followed by 
another reminder dated April, 1963 to 
the Managing Director sent again by the 
Personal Assistant to respondent No. 3 
impressing upon the addressee the neces- 
sity of early payment of the remaining 
amount of Rs. 5,000/-. 


The Managing Director, by letter 
dated May 11. 1963 addressed to respond- 
ent No. 2 complained against respondent 
No. 3 about the allotment of diminished 
euota of molasses to the petitioner-com- 
pany. The Managing Director of the com- 
pany addressed another letter dated May 
17. 1963 to the Personal Assistant to res- 
pondent No. 3 pointing out that lack of 
courtesy had been shown by the head of 
the Excise and Taxation Department in 
his not personally writing to him and 
that on account of that lack of regard on 
his part, the petitioner-company will not 
be prepared to pay through the Depart- 
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ment by way of donation any amount for 
any cause, 


10. By letter dated August 19, 
1963 addressed by respondent No. 3 to 
the petitioner, it was communicated that 
the last notice for determination of the 
licence, which had been kept in abeyance, 
had been revived and that the petitioner- 
company should shift by March 31. 1964, 
failing which the licence would stand 
determined with effect from April 1, 
1964. By letter dated November 14, 1963, 
the petitioner-company communicated to 
respondent No. 2 that it was arranging 
for payment of price of land sought to 
be acquired. that the petitioner-company 
was also making arrangements for the 
requisite guarantee of bank, that for the 
time being only 60 acres of land are re- 
quired to be acquired in addition to 184 
acres of land already purchased by the 
petiticner-company, that the distillery 
would start functioning within 4 or 5 
months of its shifting from Karnal and 
that meanwhile the distillery be allowed 
to continue at its present site. 


By letter dated November 18. 1963 
addressed on behalf of the petitioner- 
company to respondent No. 2, it was com- 
municated that the petitioner-company 
was willing to furnish forthwith bank 
guarantee for Rs, 50,000/- towards the 
price of 60 acres of land to be acquired 
and bank guarantee for the acquisition of 
land in excess of that area would be 
arranged within 6 months, that the com-~ 
pany undertakes to commence construc- 
tion work of the new distillery within. 60 
days of the date of delivery cf possession 
of the acquired land to them, that the 
factory building to be set up would be 
completed within 12 months thereof and 
that the plaint and machinery would be 
installed within 60 days from the date 


the railway siding is constructed by the 
Railway. 


11. From June 5. 1963 to Novem- 
ber, 1963. there were imposed penalties 
on the petitioner-company to the tune of 
Rs. 17,000 by respondent No. 3 on the 
ground of certain irregularities said to 
have been committed by the petitioner- 
company. Civil Writs Nos. 232. 235. 326 
and 2212 to 2214 of 1964 were filed by 
the petitioner-company challenging the 
validity of the orders of imposition of 
penalties. All these orders were quashed 
on the ground that as the irregularities 
alleged fell within the scope of Cls. (a) to 
(f) of Section 36 of the Act and reason- 
able opportunity had not been afforded 
to the petitioner-company to defend 
themse:ves against those orders, orders 
were bad in law and were quashed. In 
Civil Writ No. 315 of 1964, order of im- 
position of penalty was held to be a valid 
order but the proceedings pertaining to 
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the recovery of the penalty were held to 
be invalid. 

12. In pursuance of the intimation 
received by the petitioner-company from 
the ‘Deputy Secretary, the petitioner- 
company, by its letter dated January 10, 
1964, forwarded cheque for Rs. 50, 000/- 
to the Collector, Rohtak for deposit to- 
wards payment of the price of the land 
to be acquired. Then, there followed 
letter dated August 13, 1964 from the 
Deputy Secretary to the petitioner-com- 
pany intimating to the latter that area of 
60 acres of land was being acquired in 
village Rathdhana and the petitioner- 
company was to give an undertaking to 
the effect that it would abide by the 
award for the price of the land acquired 
to be given by the Collector. 


13. There was filed in the High 
Court on March 19, 1964 Civil Writ No. 
472 of 1964 challenging ‘the validity of 
notice dated August 19, 1963 referred to 
above on the ground. inter alia, that the 
period of notice being less than one year, 
the notice was invalid and consequently 
the licence could not be determined. 


14. Thereafter, there appeared 
notification in Punjab Gazette under Sec- 
tion 4 of the Land Acquisition Act, 1894 
on April 14, 1964 notifying that 60 acres 
of land were sought to be acquired in 
village Rathdhana. That notification was 
published over the signature of Shri B. S. 
Grewal. Secretary to Government, Pun- 
jab, Excise and Taxation Department. 
There followed in its wake another noti- 
fication dated April 14, 1964 under Sec- 
tion 6 read with Section 17(2) of the Land 
Acquisition Act for acquisition and for 
possession of the land sought to be ac- 
quired as provided in these sections. 

15. By judgment dated October 
.26, 1964 given in Civil Writ No. 472 of 
1964, Falshaw, C. J. and Grover. J. held 
that the notice dated August 19. 1963 
served on the petitioner-company under 
condition 9 of the licence being for a 


period of less than one year was invalid ` 


and quashed the same. 


16. The Deputy Secretary record- 
ed an order on October 29, 1964 noting 
that as a result of discussion between res- 
pondent No, 2 and the Minister for the 
Excise and Taxation Department, it had 
been decided that the Karnal Distillery 
be shifted from Karnal to an outside area 
without any obligation on the part of the 
Government to acquire land, that notice 
as required be given to shift it from 
there, that the proceedings for acquisition 
started be dropped and that the Govern- 
ment should give all reasonable assistance 
to the Managing Director of the company 
to enable him to shift the distillery, The 
‘Deputy Secretary, by letter dated Novem- 
ber 6, 1964 intimated to respondent No. 3 
that a fresh and clear one year’s notice 
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be given to the petitioner-company to 
shift the distillery from Karnal to some 
other place without any obligation on the 
part of the Government to acquire land 
for the company. 


Then there followed the service of 
the impugned notice dated December 14, 
1964 on the petitioner-company. Feeling 
aggrieved of that notice, the petitioner- 
company moved the High Court by writ 
petition filed on December 20, 1965, a day 
prior to the date of expiry of the period 
of notice served. It has been pleaded in 
the writ petition on behalf of the peti- 
tioner that the authority serving the 


-notice for cancellation of the licence was 


not competent to do so, that the notice 
determining the licence is vague, is not a 
speaking order and the condition preced- 
ent of reasonable opportunity being af- 
forded to the petitioner-company against 
cancellation of licence had not been com- 
plied with as the order had been made by 
an authority functioning in quasi-judicial 
capacity. that the order adversely affected 
the freedom of the rights of the petitioner 
in property and violated freedom to carry 
on business. that the restrictions imposed 
by Section 36(g) of the Act and condi- 
tions Nos. 7 and 9 of the licence are arbi- 
trary and unreasonable and violative of 
Art, 19 (1) ( and (g) of the Constitution, 
that the licence could not be cancelled 
except under Sections 36 and 41 of the 
Act, that the power of cancellation of 
licence exercised is not bona fide and that _ 
the same has been exercised not to effec- 
tuate the underlying purpose and policy 
of the Act but for a collateral purpose. 


In their return filed on behalf of the 
respondents, it was pleased that the writ 
petition was not competent inasmuch as 
decision for cancellation of the licence 
was an act administrative in character 
and discretionary and hence unchallange- 
able in writ proceedings, that the autho- 
rity issuing the notice for cancellation of 
the licence was competent to cancel the 
same, that the decision to cancel the 
licence taken was not at all quasi-judi- 
cial in nature and that no notice to show 
cause was required to be served on be~ 
half of the respondents prior to the ser- 
vice of notice for cancellation of the 
licence, that the notice served is not vague 
and is a valid notice, that considering 
that the Act is regulatory of manufacture 
and sale of liquor, the restrictions devised 
by the legislature in the provisions of the 
Act and the rules framed thereunder as 
assailed are neither violative of Article 19 
{1)(f) nor of 19 (1)(g) of the Constitution 
as the  petitioner-company could after 
shifting carry on business of manufacture 
of liquor under the terms of a licence, if 
issued in pursuance of those statutory 
provisions, that the conditions, the autho- 
rity of which was challenged, were with- 
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in the scope of Sections 20(2) and 22(c) 
and (d) of the Act. that the plea that the 
licence could not be cancelled except 
under Sections 36 and 41 of the Act was 
misconceived, that notice of cancellation 
was according to law and that the power 
of cancellation had been exercised in a 
bona fide manner and for the purpose, for 
which it was meant to be exercised. 


It was averred on behalf of the res- 
pondents that the conduct of the peti- 
tioner-company was not honest inasmuch 
as the company persisted to squat on the 
site, from which it was obligatory on its 
part to shift by arranging for its own 
site, that the company went on gaining 
time by dilatory tactics and thereby con- 
tinued to function at the site in the heart 
of the town of Karnal, the situation of 
which is injurious to the health of the 
inhabitants of its locality. 

17. The above referred to copies 
of letters and other documents were 
either filed by the parties prior to the 
commencement of arguments or those 
copies of the originals forming part of the 
official files produced in Court and per- 
taining to the case were placed on the 
record either at the instance of the Court 
or on permission granted to the Counsel 
as mutually agreed to by them. There 
have been filed some letters constituting 
the course of correspondence between the 
parties after the impugned notice had 
been served on the petitioner-company 
and the writ petition challenging its vali- 
dity had been filed. These letters have 
been filed to reinforce the plea of mala 
fide urged against the respondents, Con-~ 
sidering that these letters are not mate- 
rial or relevant to the facts pointing ouf 
to the existence of mala fide on the part 
of the respondents, which could actuate 
them to serve the impugned notice for 
cancellation of licence of the petitioner- 
company, they have not been adverted 
to in the narration of the above facts, In 
order to obviate the raising of the ob- 
fection of prejudice being caused to one 
party or the other to this course adopted 
for determination of the points involved 
in the case, copies of subsequently filed 
letters were taken on the record after the 
mutual consent of the counsel for both 
the parties was forthcoming. 

18. The pleas raised by the peti- 
tioner-company in its petition and con- 
troverted on behalf of the respondents 
fave rise to the following points for 
determination:— 

(1) The authority, which issued the 
impugned notice, was not competent to 
do so. 

(2) The licence could not be deter- 
mined in the absence of notice to the 
petitioner-company to show cause against 
its determination. The notice issued for 
cancellation of the licence violates rules 
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of natural justice and no speaking orden 
has been passed. 

(3) The cancellation of the licence 
affects the rights in property of the peti- 
tioner-company and is violative of Arti- 
cle 19 (1)(f) and contravenes its right of 
freedom to carry on business guaranteed 
under Art. 19 (1) (g) of the Constitution. 
The restrictions imposed by Section 36(g) 
of the Act, Rule 7 of the Rules and Con- 
dition No. 9 of the licence are arbitrary 
and unreasonable restrictions and are in- 
consistent with Sections 20(2) and 21(c) 
and (d) of the Act. 


(4) The licence could not be cancel- 
led except under Sections 36 and 41 of 
the Act. 


(5) In any case, the power of cancel- 
Tation of licence has been exercised in a 
mala fide manner and for a collateral 
purpose rendering the cancellation of the 
licence void, 

19. Arguments on behalf of the 
petitioner-company were addressed on 
point No, 1 and partly on point No. 2 by 
Shri M. L, Sethi and arguments on points 
Nos. 2 to 5 by Shri D, N. Awasthy. Shri 
Nehra addressed the Court on behalf of 
the respondents, 


20. In order to determine the first 
point about the competency of the autho- 
rity entitled to issue notice for cancella- 
tion of licence, we have to first fix the 
authority empowered to issue notice and 
then to determine whether the person 
issuing the notice was holding the office 
of that authority. The licence in Form 
D.2 was granted to the petitioner-com- 
pany under Section 20(2) of the Act. If 
was issued over the signature of the 
Financial Commissioner, It is this licence, 
which has been sought to be cancelled by 
the impugned notice dated December 14,. 
1964, The impugned notice runs as 
follows:— 

“In exercise of the powers conferred 
by Section 21(b) of the Punjab Excise 
Act, 1914, read with Rule 7 of the Pun- 
jab Distillery Rules, 1932 and condition 
No. 9 of the licence dated the 5th Novem- 
ber. 1941 issued in Form D.2 appended to 
the said rules, in favour of the Karnal 
Distillery Company Limited, Karnal for 
the premises known as the Karnal Dis- 
tillery situated in Karnal town, I, S. C. 
Chhabra, Excise Commissioner, Punjab 
exercising the powers of the Financial 
Commissioner by virtue of Punjab Gov- 
ernment Notification No. 3779-ET(VI)-64/ 
3583, dated the 23rd May. 1964. hereby 
give notice that the aforesaid licence will 
determine on 2ist day of December, 1965 
(Twenty first day of December, one 
thousand nine hundred and sixty five) 


unless- the same is cancelled earlier for 


breach of any of its terms under Rule 7 
of the aforesaid Rules,” 


. te 
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- 
« £ 
as ve een 
. 
. 


21. Notice for determination of 
licence has been issued by Shri S. C. 
Chhabra while exercising powers as Fin- 
ancial Commissioner. The relevant pro- 
visions and the condition of the licenca 
enabling him to do so in that capacity are 
set out hereafter, 

_ 22. Section 20(2) of the Act speci- 
fies the authority competent to grant a 
licence. That provision runs as follows: 


“No distillery or brewery shall be 
constructed or worked except under the 
authority and subject to the terms and 
conditions of a licence granted in that 
behalf by the Financial Commissioner 
Cunder Section 21.” 

+ = 23. According fo the language of 
‘Section 20(2). there is provided a sweep- 
ing prohibition against the construction of 
a distillery or brewery and against its 
working unless the Financial Commis- 
sioner has granted a licence authorising 
the licensee to construct and work dis- 
tillery or the brewery subject to the 
terms and conditions as provided in the 
licence. It is the licence issued under the 
authority of the Financial Commissioner 
that enabled the licensee to construct and 
work the distillery. Sub-section (2) of 
S. 20 has to be read in conjunction with 
Section 21. Under Section 21, the Fin- 
ancial Commissioner is not only empower« 
ed to grant a licence to establish a dis- 
tillery but also has the authority to dis- 
continue any distillery, in respect of 
which licence has been granted and to 
‘make rules in connection therewith, 


a 


The relevant provisions of S. 21 of. 


fhe Act are reproduced below:— i 
“The Financial Commissioner, subs 
fect to such restrictions or conditions as 
the State Government may impose, may. 
(a) establish a distillery, in which 
spirit may be manufactured under a 
licence granted under Section 20. 
(b) discontinue any distillery so esta< 
blished. . 

(c) licence the construction and worke 
îns of a distillery or brewery. 

d) make rules regarding— 

(1) the granting of licences for dis« 
filleries. stills or breweries; 

(3) the period for which the licence 
Shall be granted; 

(9) the manufacture, storing and 
fpassing out of spirit and contents of 
passes; : 

_ {11) any other matters connected with 
the working of distilleries or breweries.” 

_ 24. Under Cl. (d) of S, 21, it is 
kthe Financial Commissioner, who......can 
frame rules regarding the granting of 
licences for distilleries, the period. for 
which a licence can be granted, manu- 
facture, storing and passing out of spirit 
and other matters connected with the 
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working of distilleries, The cumulative 
reading of Sections 20 and 21 leaves no 
doubt that the authority, which is com- 
petent to discontinue distillery. in res- 
pect of which licence has been granted, 
is the Financial Commissioner. 


25. Clause (b) of Section 21 con- 
fers power in general upon the Financial 
Commissioner to discontinue any distil- 
lery which has been established under a 
licence granted by him. This clause re 
fers to discontinuance of any distillery 
established under a licence granted by. 

im. The expression, ‘discontinue any 
distillery’ implies the determination or 
cancellation of the licence granted by the 
Financial Commissioner enabling the 
licensee to work the distillery. 

Various grounds, on the basis of 
which a licence can be cancelled are pro- 
vided in Section 36 of the Act, That 
section runs as follows:— 

“Subject to such restrictions as the 
State Government may prescribe, the 
authority granting any licence, permit or 
pass under this Act may cancel or sus- 
pend it— 

(a) if it is transferred or sublet by 
the holder thereof without the permis~ 
sion of the said authority; or 

(b) if any duty or fee payable by 
the holder thereof be not duly paid; or 

(c) in the event of any breach by 
the holder of such licence, permit or pass 
or by his servants, or by any one acting 
on his behalf with his express or implied 
permission of any of the terms or condi- 
tions of such licence. permit or pass; or 

(d) if the holder thereof is convicted 
of any other law for the time being in 
force relating to revenue, or of any 
cognizable and non-bailable offence or of 
any offence punishable under the Danger- 
ous Drugs Act, 1930 or under the Mer- 
chandise Marks Act, 1889, or of any of- 
fence punishable under Sections 482 to 
489 (both inclusive) of the Indian Penal 
Code; or 

(e) if the holder thereof is punished 
or any offence referred to in Cl. (8) of 
Section 167 of the Sea Customs Act, 1878; 
or 


(f) where a licence, permit or pass 
has been granted on the application of 


- the grantee of a lease under this Act. on 


the requisition in writing of such grantee? 
r 


(2) at will, if the conditions of the 
licence or permit provide for such can- 
cellation or suspension, 


26. It is in pursuance of clause (g) 
o£ Section 36 that the license has been 
determined. Under that Section, it is the 
authority issuing the licence, which has 
been empowered to cancel it. The licence 
having been issued by the Financial Com- 
missioner, if is he, who is authorised to 
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determine it under clause (g) of that sec- 
tion. 

27. Power for determination of 
the licence as mentioned in the notice is 
also exercisable under Rule 7 of the 
Rules. That Rule runs as under:— 

“Licences are granted without limit 
of the period, for which they are in force, 
but can be cancelled for breach of the 
terms. or can be determined by the Fin- 
ancial Commissioner after one year’s 
notice.” 


28. According to this Rule, the 
authority to determine a licence granted 
without limit as to the period of time, for 
which it is operative, vests in the 
Financial Commissioner. As the terms 
and conditions of the licence determined 
by the notice show. it was issued for an 
unspecified period of time on November 
5. 1941. Thus. under this Rule as well, 
it is the Financial Commissioner, who is 
competent to determine the licence. Power 
to determine licence has also been ex- 
ercised under condition No. 9 of the 
licence. That condition runs as under:— 

Condition No. 9 

“The Financial Commissioner may 
give the licensee notice in writing that 
his license will determine at the expiry 
of not less than one year from the date 
of the notice.” 


29. This condition has been incor- 
porated in the licence in pursuance of 
clause (g) of Section 36 of the Act. That 
condition again empowers the Financial 
Commissioner to determine the licence. 
The provisions of Sections 20, 21 and 36 
of the Act read in conjunction with R. 7 
of the Rules and condition No. 9 of the 
licence leave no doubt that it is the Fin- 
ancial Commissioner. who is empowered 
to determine licence issued to the peti- 
tioner. 


30. The second question that arises 
under point No. 1 is as to whether Shri 
S. C. Chhabra, who served notice dated 
December 14, 1964, upon the petitioner- 
company and was at that time working as 
Excise and Taxation Commissioner, was 
entitled to issue the notice. In that notice, 


it is specifically mentioned that Shri 
Chhabra issued it in his capacity as 


Financial Commissioner being entitled to 


exercise power in that capacity by virtue - 


of: Punjab Government Notification No. 
3779-ET(V1)-64/3583 dated May 23, 1964. 
Thus. there did inhere power in Shri 
Chhabra to act as Financial Commissioner. 
It is immaterial and inconsequential that 
he also happened to be Excise and Taxa- 
tion Commissioner under the Act. It has 
not been challenged that by virtue of 
that notification. Shri Chhabra could ex- 
ercise powers of the office of Financial 
Commissioner. Thus, the contention that 
Shri Chhabra acted in his capacity as 
Excise and Taxation Commissioner and 
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not as Financial Commissioner, in which 
capacity he was competent to determine 
the licence, has no force. 


31. The second point raised is that 
the impugned notice having been served 
on the petitioner-company by a quasi- 
judicial tribunal must have been preced- 
ed by a notice calling upon the company 
to show cause against the determination 
of the licence and there must have been 
passed a speaking order. In order to 
decide whether such a show-cause notice 
Was necessary, we have to determine 
whether the Financial Commissioner while 
issuing the notice acted in a quasi-judi-~ 
cial or in an administrative capacity. 
he acted in an administrative capacity, 
whether the action taken by him in issu- 
ing the notice is of such a character that 
issue of show cause notice to the peti- 
tioner-company and hearing the company 
was necessary. The answer to these 
questions will depend upon the nature 
and scope of the power for determination 
of the licence exercised by him. 


As is given in the impugned notice 
itself, he exercised power for determina- 
tion of the licence under Secticn 21(b) of 
the Act read with Rule 7 of the Rules 
and condition No. 9 of the licence. Sec- 
tion 21(b) as reproduced in course of dis- 
cussion of the first point provides that 
distillery established to manufacture 
spirit under Section 20 of the Act may be 
discontinued. Various grounds. on which 
a distillery may be discontinued or in 
other words its licence may be suspended, 
cancelled or determined are given in the 
provisions of Section 36 of the Act as re- 
produced earlier. The relevant clause is 
clause (g) of that Section. As given in 
that clause, a licence may be cancelled 
at will, if the conditions of the licence 
provide for such cancellation. This im- 
plies thet if by a condition incorporated 
in a licence, the licensing authority and 
the licensee mutually agree that the 
licence could be cancelled without any 
reason keing assigned by that authority, 
the licence would be liable to, such cane 
cellation, 


Condition No. 9 of the licence refer- 
red to earlier, devised and mutually 
apreed upon by the licensing authority 
and ‘the licensee provides that the licens- 
ing authority may give notice in writing 
to the licensee that the licence will deter- 
mine at the expiry of not less than one 
year from the date of the notice. It 
clearly emerges from this condition of 
the licence that as agreed to by the peti- 
tioner-company, the licence is liable to 
determination without any reason being 
assigned as contemplated by clause (g) of 
Section 36. In pursuance of which this 
condition was inserted and accepted as 
contractual obligation by the company. 
The only limitation appended to the con- 
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dition for determination of the licence is 
that the period of notice issued for deter- 
mination of the licence should not be less 
than one year. 


Admittedly, the notice given is for the 
period stipulated. Condition No. 9 of the 
licence is a term of contract. It is not 
the case of the petitioner-company that 
it was agreed under undue influence or 
coercion or on any fraudulent mis-repre- 
sentation on behalf of the licensing autho- 
rity. It is a voluntarily agreed term. The 
company has accepted that term with 
eyes open as to the consequence of ter- 
mination of licence to follow on action at 
any time being taken thereunder by the 
licensing authority. This term of con- 
tract has been existent in the license for 
the last thirty years. As a party to con- 
ene the petitioner-company is bound by 
it, 

32. The petitioner-company was 
not bound to accept this term as laid 
down in clause (g) of Section 36 of the 
Act. It was entirely in its discretion and 
its sweet choice to agree or not to agree 
to such a term. Having accepted it and 
having agreed to abide by it, the peti- 
tioner~-company cannot turn round and 
say that it is not bound by it. This con- 
dition being a term of contract, the peti- 
tioner-company cannot wriggle out by 
raising pleas aliunde to it. It is under 
this mutually agreed term of the con- 
tract of the licence that respondent No. 2 
served notice to determine the licence as 
provided therein. Issue of notice to the 
petitioner-company in terms of condi- 
tion No. 9 of the contract of licence liable 
to termination thereunder is out and out 
an administrative act and the authority 
so acting acts in administrative capacity 
and not in quasi-judicial capacity. Thus, 
this notice was issued by the licensing 
authority in administrative capacity and 
not in quasi-judicial capacity. 

33. The petitioner-company being 
a party to condition No. 9 of the licence, 
was aware of the fact that the licence 
could be terminated without assigning 
any reason. Considering the nature of the 
term, it could offer no defence by way of 
explanation as it was bound by it. Nei- 
ther in clause (¢) of Section 36 of the 
Act nor in the Rules made thereunder nor 
in condition No. 9 or even in any other 
condition of the licence. there is any obli- 
gation express or implied on respondent 


No. 2 to issue a notice or to afford any: 


opportunity to the petitioner-company to 
hear it before the notice under condition 
No. 9 could be issued. The counsel for 
the petitioner-company was asked while 
arguing this point as to whether he could 
point out to any such provision or con- 
dition even remotely suggestive of the 
company being heard before the notice 
under condition No. 9 could be issued, He 
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conceded that he could not refer to any 
such provision. He, however. contended 
that the rules of natural justice require 
that before issue of the impugned notice. 
the petitioner-company should have been 
heard and that in order to afford that op- 
portunity, show~cause notice should have 
preceded the issue of the impugned 
notice, 


The question of application of rules 
of natural justice arises in cases where in 
exercise of statutory power on a matter 
in dispute, a decision has to be taken 
against a party adversely affected by that 
decision and the statutory provisions are 
silent for such party being heard before 
the dispute is determined. An authority 
acting under a statute charged with a 
statutory obligation to determine a dis- 
pute affecting the rights of the parties and 
requiring consideration of certain evi- 
dence would be acting in a quasi-judicial 
capacity. If a decision is given by such 
an authority without giving notice to and 
hearing the parties affected thereby, the 
violation of rules of natural justice will 
follow. even if there is no provision for 
opportunity of hearing being afforded 
and notice for such hearing being issued. 


Considering the nature of condition 
No. 9 of the licence and want of any obli- 
gation statutory or otherwise to hear the 
authority issuing the notice has acted 
purely in administrative capacity. It had 
not to consider any evidence to enable it 
to decide whether licence should or should 
not be cancelled. It had only to look at 
condition No. 9 and to serve notice for 
determination of licence. The right oi 
the petitioner-company being heard and 
its defence being considered is alien to 
the content of that condition. According 
to scope of condition No. 9, it is entirely, 
within the discretion of the Financial| 
Commissioner to issue or not to issue 
notice under condition No. 9. While 
taking action under that condition. no 
decision on any dispute had to be given. 
Giving of impugned notice thereunder is 
taking action in an administrative capa- 
city without involving any violation of 
rules of natural justice. 


In any agreement of lease or licence, 
Say in respect of immoveable property, 
entered into between the State as a lessor 
or licensor and the other party as a 
lessee or licensee incorporating a term 
of termination of lease or licence by issue 
of notice for stipulated period of time. 
It 1s not open to such a lessee or licensee 
to legitimately contend that before such 
a notice for termination of lease or lj- 
cence could be issued, that other party 
should be served with a show cause 
notice, There is no statutory provision 
in the Act or the Rules made thereunder 
controlling the exercise of power of the 
Financial Commissioner while taking 
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action under that term of the contract. 
The demand of the petitioner-company 
for being heard ignores to take into con- 
sideration the nature of the power exer- 
cised. The power for termination of 
licence having been exercised in adminis- 
trative capacity without any obligation 
to issue notice to the petitioner company 
prior to its issue, the validity of the 
notice cannot be impugned for want of 
show cause notice. 

34. With condition No. 9 existing 
in the licence, the right of the petitioner- 
company to continue as a licensee, if it 
can be described any right at all, is a 
defeasible right. It can be defeated at 
any time. Licence with this condition 
intact makes the licence a mere permis- 
sion to work the distillery subject to one 
year’s notice being given by the licensing 
authority for its termination. Condition 
No. 9 has made the licence a privilege 
granted to work the distillery. By that 
condition, the licensing authority has re- 
tained the right and the power with him 
to withdraw the licence any time subject 
to the term as to notice provided therein. 
The petitioner-company cannot resist its 
| withdrawal or cancellation. For the pur- 
pose of acting for issue of notice under 
condition No. 9, there is no need for the 
Financial Commissioner to record sepa- 
rate or formal order. He is only to issue 
notice in terms of that condition. Having 
not acted in a quasi-judicial capacity, and 
even while acting in administrative capa- 
city, it being not necessary for the Fin- 
ancial Commissioner to serve show cause 
notice on the party concerned, the issue 
of notice under condition No. 9 need not 
be preceded by a formal order. much 
less by a reasoned or speaking order. 


If a licence is cancelled under Cls, (aĵ 
to (f) of Section 36 of the Act for a de- 
fault or violation committed by a licensee 
on any of the grounds referred to in those 
clauses or there is failure to comply with 
any one of the conditions of the licence 
as given in condition No. 7 of the licence, 
show cause notice is necessary. In the 
present case, the notice issued for can- 
cellation of licence is governed by Cl. (g) 
of Section 36 read with condition No. 9 
and not by any of the Cis. (a) to (Í) or 
by any other condition of the licence, 

35. In support of the contention 
that the licensing authority. respondent 
No. 2 while issuing notice for determina- 
tion of the licence, acted as quasi-judicial 
tribunal and should have afforded reason- 
able opportunity to the petitioner-com- 
pany prior to the issue of that notice, 
reliance was placed on Sukhlal Sen v. 
Collector, District Satna, AIR 1969 Madh 


Pra 176. In that case, the notice for can- 


cellation of licence was issued by the 
licensing authority under S. 31 (1)(b) of 
the Central Provinces Excises Act, No, 2 
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of 1915. Clause (b) of sub-section (1) of 
S. 31 of that: Act is in the same terms as 
clause (c) of Section 36 of the Punjab 
Excise Act, No. 14 of 1914. As observed 
above. failure to comply with any of the 
clauses (a) to (f) of S. 36 of the Act re- 
sults in commission of default on the part 
of the licensee and the licensee has to be 
chargea for the default and ccnsequently 
there does arise the necessity of issue of 
notice with a view to afford the licensee 
an opportunity to explain that default, 

It is by virtue of the nature of de=- 
fault committed by a licensee under 
Cis, (a) to (f) of Section 36 of the Act 
that respondent No. 2 acts in a quasi- 
judicial capacity and consequently showa 
cause notice has been held to be neces- 
sary. The present case has nothing to do 
with any of those clauses of Section 36, 
The notice was issued under condition 
No. 9 in pursuance of clause (g) of Sec- 
tion 36. which does not deal with any 
default on the part of the licensee but 
deals with the right of the licensing 
authority to cancel the licence within the 
scope of that condition. This decision of 
Madhya Pradesh High Court holding the 
licensing authority to be quasi-judicial 
tribunal is in no way analogous to the 
po eent case and is obviously distinguish= 
able. 

36. The next case in support of 
the plea that the petitioner-company is 
entitled to the issue of notice prior to the 
service of notice for determination of 
licence cited before us is The D. F. O, 
South Kheri v, Ram Sanehi Singh, (1970) 
1 SCWR 194. This case pertzins to an 
auction held by the District Forest Officer, 
The bid of Ram Sanehi Singh respondent 
was accepted at the auction of the right 
to cut timber of forest for certain period, 
The respondent cut timber beyond that 
period. The District Forest Officer allow- 
ed the respondent to remove the timber 
cut beyond the period of contract. The 
Divisional Forest Officer passed an order 
that the timber cut by the respondent 
having been cut beyond the period of con- 
tract could not be appropriated by him 
but could be appropriated for the follow- 
ing period of contract. The respondent 
invoked the writ jurisdiction of the 
Allahabad High Court seeking writ of 
prohibition restraining the Divisional 
Forest Officer from giving effect to his 
order. A single Judge of the Allahabad 


. High Court dismissed the writ petition. 


On appeal, a Division Bench of the 
Allahabad High Court allowed the writ 
petition of the respondent. On these facts, 
the Supreme Court took the view that the 
respondent was sought to be deprived of 
his valuable right in the timber cut and 
removed and after the subordinate officer 
had made the order in his favour, the 
Divisional Forest Officer should have 
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passed the order after giving the res- 
pondent opportunity of being heard prior 
to the order of the subordinate Officer 
being set aside and that the order should 
not have been passed without calling for 
explanation from the respondent. In that 
case, the respondent was sought to be 
deprived of property in cut timber, which 
he had removed and the impugned order 
was passed without his being heard. It 
was held that even if the Divisional 
Forest Officer was acting in administra- 
tive and not in quasi-judicial capacity. 
the order of restoration of timber could 
mot have been passed to the prejudice of 
the respondent without giving him op- 
portunity for explanation against cancel- 
lation of the earlier order. 


In the present case. question of can= 
cellation of an earlier order passed by 
an authority subordinate to the licensing 
authority is not at all involved. It is on 
the terms of the condition of the con- 
tract that a notice, which is purely ad- 
ministrative notice without requiring any 
explanation from the petitioner-company 
was issued admittedly in terms of that 
condition. By service of motice under 
condition No. 9, the question of any right 
to property of the petitioner-company 
being adversely affected does not arise. 
The licence issued to the petitioner-com- 
pany to enable it to work out distillery 
is subject to certain terms and conditions 
of the licence as agreed to by it. The 
petitioner-company is bound by various 
terms including the term of condition 
No, 9. The right to run the distillery is 
subject to that condition. Whatever the 
property Iying on the premises of the 
distillery and the premises themselves 
continue to belong to the petitioner- 
company. By issue of the impugned 
notice. respondent No. 2 did not in any 
way act in contravention of any provi- 
sion of the Act, the Rules made there- 
under or the terms and conditions of the 
licence, Subject to those provisions, the 
property still: continues to vest in the 
petitioner-company as it otherwise did. 


37. The next judgment relied upon 
on behalf of the petitioner-company for 
claim of show-cause notice being issued 
to it is Mahabir Prasad Santosh Kumar v. 
State of U. P.. (1970) 1 SCWR 713 = 
(AIR 1970 SC 1302). In this case, the ap- 
pellants held two licences, one under the 
U. P. Sugar Dealers’ Licencing Order, 
1962 to deal in sugar and the other under 
the U, P. Foodgrains Dealers‘ Licensing 
Order, 1964 to deal in foodgrains. On 
June 5, 1967, the appellants were called 
upon to explain certain irregularities 
detected on inspection of their shop. On 
the following day. they were directed to 
hand over all their stocks of sugar and 
flour to the Bindkji Co-operative Market- 
ing Society and were compelled to so 
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surrender stocks of sugar and flour. By 
letter dated June 28, 1967, the appellants 
were communicated that the District 
Magistrate had cancelled both the 
licences, 


They challenged the validity of tha¥ 
order. The order of cancellation and the 
surrender of the stocks was passed under 
clause 7 of the U. P, Sugar Dealers’ 
Licensing Order and under clause 11 of 
the U. P. Foodgrains Dealers’ Licensing 
Order. Clauses 8 and 12 respectively of 
these two Orders provided for appeals 
against the orders of cancellation and 
surrender of stocks. Not only the orders 
of cancellation did not disclose any rea~ 
sons but also the appeals were dismissed 
without any reasons being assigned. As 
the provisions of these clauses show, 
these orders could not be made unless the 
appellants were charged with irregulari- 
ties leading to the passing of those orders 
and hence were heard in reply, to those 
charges and their explanations consider- 
ed. The provisions of appeals show that 
the orders were being made by the Dis- 
trict Magistrate in his capacity as quasi- 
judicial tribunal. 

This case is also distinguishable and 
is in no way parallel to the present one. 
This is a case, in which the statutory pro- 
visions pertaining to the power of can- 
cellation of licence and deprivation of the 
appellants of their stocks cast an obliga- 
tion upon the District Magistrate to hear 
the appellants before they could be con~- 
demned for certain irregularities said to 
have been committed by them. The terms 
of the clauses of these Control Orders 
correspond in nature and scope of Cls. (a) 
to (i) of Section 36 rather than having 
anything to do with the type of term of 
contract provided in condition No. 9 of 
the licence agreed in pursuance of Cl. (g) 
of that section. 


38. On behalf of the respondents. 
reliance was placed on a Full Bench 
judgment in Prem Nath Bhalla v. State 
of Haryana, ILR (1970) 2 Punj and Har 
772 (FB) for the proposition that the im- 
pugned notice served on the petitioner- 
company is administrative in character 
and no show-cause notice is called for. 
Prem Nath Bhalla, writ-petitioner was 
appointed under Section 3 of the Punjab 
Municipal (Executive Officer} Act No. 11 
of 1931 for five years with the condition 
that he could be removed at any time by 
the Government. When so removed, he 
contended that he must have been afford- 
ed reasonable opportunity of being heard 
and consequently in its absence the order 
of his removal was without jurisdiction. 
The appointment was made under sub- 
section (7) of S, 3 of that Act. By virtue 
of sub-sections (1) and (4) of S. 3 of that 
Act, he could be removed at any time by 
the Government, 
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It was held that when an Executive 
Officer accepts appointment, even though 
the Municipal Committee is appointing 
him for a fixed period, yet the Govern- 
ment is entitled to remove him at any 
time even after 15 days of his appoint- 
ment. that under these circumstances, he 
cannot complain that he has a right to 
the post for the full period. that he knows 
that his services can be dispensed with 
at any time, that he cannot have any 
grievance if action is taken against him 
under sub-section (7) by the State Gov- 
ernment without giving him any show- 
cause notice, that he cannot say as to 
why and on what ground he is being re- 
moved and precisely for what reason and 
that he cannot claim any show-cause 
notice before he is removed from his 
office and has no right to hold the post 
for the full period fixed at the time of 
his appointment. 


It was further observed that princi- 
ples of natural justice come into play 
only when somebody has got a right to 
a post and even though the terms of his 
appointment do not say that he will þe 
given a show-cause notice before his ser- 
vices are terminated, still he should be 
given such a notice before he is asked to 
go out of his office. The scope of sub- 
sections (1) and (4) of S. 3 of the Punjab 
Municipal (Executive Officer} Act is the 
same as of condition No. 9 read in con- 
junction with clause (g) of Section 36 of 
the Act. Both provide for giving of 
notice without assigning any reason and 
the termination coming off after notice 
for certain stipulated period is given. The 
point involved in the present case is 
identical in scope and nature with the one 
arising in the above cited case. The 
nature of condition No. 9 of the licence 
is not at all germane to the idea of anv 
obligation to issue show-cause notice on 
the part of the licensing authority prior 
to the notice for determination of the 
licence being served on the licensee. 


39. The question of compliance 
with rules of natural justice arises only 
if there is indication in the statutory pro- 
visions that the issue of a show-cause 
notice is called for prior to any action 
being taken by the statutory authority. 
Rules of natural justice do not come into 
play and their applicability cannot be 
attracted unless the relevant statutory 
provisions point out in the direction of 
the necessity for their being invoked. 
Condition No. 9. which is a term of con- 
tract deals with service of notice for 
determination of licence does not even re- 
motely suggest any idea of any such obli~ 
gation being cast upon the licensing 
authority. 


While considering for continuity the 
claim of a Government servant, whose 
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tenure of office was not extended beyond 
55, when he completed the age of superan- 
nuation, their Lordships of the Supreme 
Court in Union of India v. J. N, Sinha, 
AIR 1971 SC 40 repelled that claim in the 
following terms:— 


“Fundamental Rule 56(j) (Civil Ser- 
vices Fundamental Rules) in terms does 
not require that any opportunity should 
be given to the concerned Government 
servant to show cause against his com- 
pulsory retirement. A Government ser- 
vant servihg under the Union of India 
holds his office at the pleasure of the 
President as provided in Art. 310 of the 
Constitution. But this ‘pleasure’ doctrine 
is subject to the rules or law made under 
Art. 309 as well as to the conditions prè- 
scribed under Art. 311. Rules of natural 
justice are not embodied rules nor can 
they be elevated to the position of funda- 
mentz] rights. As observed by this Court 
in A. K. Kraipak v, Union of India, AIR 
1970 SC 150, ‘the aim of rules of natural 
justice is to secure justice or to put it 
negatively to prevent miscarriage of jus- 
tice. These rules can operate only in 
areas not covered by any law validly 
made. In other words, they do not sup~ 
plant the law but supplement it’. It is 
true that if a statutory provision can be 
read consistently with the principles of 
natural justice. the Courts should do so 
because it must be presumed that the 
legislatures and the statutory authorities 
intend to act in accordance with the prin- 
ciples of natural justice. But. if on the 
other hand, a statutory provision either 
specifically or by necessary implication 
excludes the application of any or all the 
rules or principles of natural justice. then 
the Court cannot ignore the mandate of 
the legislature or the statutory authority 
and read into the concerned provision the 
principles of natural justice. Whether 
the exercise of a power conferred should 
be made in accordance with any of the 
principles of natural justice or not 
depends upon the express words of the 
provision conferring the power, the nature 
of the power conferred, the purpose for 
which it is conferred and the effect of 
the exercise of that power......... 


New coming to the express words of 
Fundamental Rule 56 (j) it says that the 
appropriate authority has the absolute 
right to retire a Government servant if 
it is of the opinion that it is in the public 
interest to do so. The right conferred 
on the appropriate authority is an absolute 
one, That power can be exercised sub- 
ject to the conditions mentioned in the 
rule, one of which is that the concerned 
authority must be of the opinion that it 
is in public interest to do so. If that 
authority bona fide forms that opinion, 
the correctness of that opinion cannot be 
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challenged before Courts. It is open to an 
aggrieved party to contend that the re- 
quisite opinion has not been formed or 
the decision is based on collateral 
grounds or that it is an arbitrary deci- 
sion.” 

40. To the extent. to which 
argument has been raised under- point 
No. 3 by the petitioner-company that 


the cancellation of the licence of the 
company affects its right to hold and 
dispose of property and the right to 


carry on its business in the manufac- 
ture and sale of liquor as respectively 
incorporated in sub-clauses (f) and (g) 
of clause (1) of Article 19 of the Con- 
stitution, the petitioner-company has no 
locus standi to maintain the writ peti- 
tion. The fundamental rights embodied 
in clauses (a) to (g) of clause (1) of 
Article 19 of the Constitution have been 
guaranteed to citizens only. Persons 
other than citizens cannot claim any 
protection against violation of those 
rights. The petitioner-company being a 
limited company and an incorporate 
body and not a citizen is not entitled 
to file writ petition complaining against 
their violation. Right to maintain such 
a petition is available only to the citi- 
zens and not to incorporate bodies like 
the petitioner-company. ‘This point was 
considered by a Bench of nine Judges 
of the Supreme Court in State Trad- 
ing Corpn. of India Ltd. v. The Com- 
mercial Tax Officer. AIR 1963 SC 1811. 
Their Lordships observed as follows:—~ 


“It seems to us, in view of what 
we have said already as to the distinc- 
tion between citizenship and nationality, 
that corporations may have nationality 
in accordance with the country of their 
incorporation; but that does not neces- 
sarily confer citizenship on them. There 
is also no doubt in our mind that 
Part II of the Constitution when it deals 
with citizenship refers to natural per- 
sons only. This is further made ab- 
solutely clear by the Citizenship Act 
which deals with citizenship after the 
Constitution came into force and con- 
fines it only to natural persons. We 
cannot accept the argument that there 
can be citizens of this country, who are 
neither to be found within the four- 
corners of Part II of the Constitution 
or within the four-corners of the Citizen- 
ship Act. We are of opinion that these 
two provisions must be exhaustive of 
the citizens of this country, Part ID deal- 
ing with citizens on the date the Con- 
stitution came into force and the Citizen- 
ship Act dealing with citizens there- 
after. We must, therefore, hold that 
- these two provisions are completely ex- 
haustive of the citizens of this country 
and these citizens can only be natural 
persons, The fact that corporations may 
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be nationals of the country for purposes 
of international law will not make them 
citizens of ‘this country for purposes of 
municipal law or the Constitution. Nor 
do we think that the word ‘citizen’ used 
in Article 19 of the Constitution was 
used in a different sense from that: in 
which it was used in Part II of the 
Constitution:”’ 


4i. In the face of the above au- 
thoritative dictum of the Supreme Court. 


it is not open to the petitioner-company 


to base its claim upon grounds of con- 
travention of either sub-clause (f) or 
sub-clause (g) of clause (1) of Article 19 
of the Constitution. 


42, Even on merits, the point 
raised in relation to the violation of the 
rights of the petitioner-company under 
these two sub-clauses has no force. By 
service of notice of cancellation of 
licence of the petitioner-company, the 
licensing authority in terms of condition 
No. 9 of the licence which, as earlier 
discussed, is a term of contract between 
the licensee and the licensing authority. 
has discontinued the right of the peti- 
tioner-company. to manufacture liquor: 
The respondents are in no way depriv- 
ing the petitioner of his property in 
Spite of the cancellation of the licence 
in pursuance of the notice served upon 


‘the petitioner-company. The petitioner- 


company continues to hold the premises 
of the distillery including superstructure 
as its own and is entitled to dispose of 
the same as it likes. By virtue of condi- 
tion No. 1 of the licence, the petitioner- 
company undertook to observe the pro- 
visions of the Punjab Excise Act and 
all the Rules made thereunder. By 
virtue of condition No. 5, the petitioner- 
company agreed to comply with all the 
directions of the Financial Commissioner 
regarding the stock of spirit or material 
to be maintained and all other matters, 
in which compliance is. prescribed by 
Rules made under the Act: 


Condition No. 11 of the licence pros 
vides as follows:— 


“Under the revocation. cancellation 
or determination of the licence under 
the preceding conditions. the licensee 
or his representative shall forthwith 
cease distilling and shall cease to use 
the buildings and plant for the purpose 
for which they were licensed. Neither 
the licensee nor any person shall be 
entitled to any compensation or damage 
whatever in respect of revocation, can- 
cellation or determination of the licence.” 


43. After the termination of the 
licence, the building and the plant of 
the distillery continued to be the pro- 
perty of the petitioner-company. The 
Rule, which is relevant to the point of 
argument pertaining to sub-clause {f} of 
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clause (1) of Article 19 of the Constitu- 
tion is Rule 10 of the Rules: That Rule 
runs as follows:— 


“Tf a licence be revoked, cancelled 
or determined. the licensee shall dispose, 
under the conditions of his licence, of 
his stock of spirit, apparatus. storage 
vessels and other distilling plant in 
such manner as the Financial Commis- 
sioner may direct.” 


44. The petitioner-company hav- 
ing undertaken to abide by Rule 10 if 
is not open to it to contend that respon- 
dent No. 2 in terms of that Rule has 
no power to dispose of its stock of 
spirit. apparatus, storage vessels and 
other distilling plant of the petitioner- 
company in such a manner as respon- 
dent No. 2 thinks necessary. In any 
case. the stage for such an order be- 
ing passed has not as yet arisen. The 
petitioner being a company and not be- 
ing a citizen has no right to maintain 
the present petition: The  petitioner- 
company may seek such remedy as may 
be open to it consequent upon the pas- 
sage of an order by respondent No. 2 
regarding the disposal of what is cover- 
ed by Rule 10 of the Rules. The peti- 
tioner-company having undertaken to 
abide by Rule 10 is bound by the man- 
ner, in which respondent No. 2 disposes 
of all that is covered by Rule 10. 


44-A. Similarly, the petitioner- 
company cannot legitimately contend 
that by virtue of notice for determina~ 
tion of its licence issued by respondent 
No, 2, its freedom to carry on business 
has been infringed. The petitioner- 
company cannot claim to possess any 
freedom or right to carry on manufac- 
ture of sale of liquor. Its licence is 
circumscribed by its conditions and the 
provisions of the Act and the Rules 
made thereunder. for the compliance of 
which the petitioner-company bound it< 
self by those conditions and the provi-~ 
sions. Its right to manufacture liquor, 
if it can be called a right at all is liable 
to termination under condition No. 9 of 
the licence. It is in terms of this condi- 
tion that the impugned notice has been 
served upon the petitioner-company. It 
can carry on the work of manufacture 
of liquor so long as that right is not taken 
away from it under condition No. 9 of the 
licence. It is a condition or a restriction, 
which the petitioner voluntarily agreed to 
be imposed upon it and it must respect it, 


To manufacture liquor is not an 
absolute right of the petitioner-company. 
Tt is subject to the restrictions, to which 
the petitioner-company subjected itself 
` Including the condition of the licence 
being determined upon a notice. as 
agreed. being served by the licensing 
authority upon it. The restrictions plac~ 
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ed by virtue of condition No. 9 and 
other relevant conditions of the licence 
and Rule 7 of the Rules are. consider- 
ing the nature of the commodity like 
liquor to be manufactured, reasonable 
restrictions and are in the interest of 
general public: It is not open to tha 
petitioner-company to take exception to 
them after having agreed to abide by. 
them, 

45. The question about the vali- 
dity of imposition of restrictions by 
legislative regulation pertaining to the 
administration of excise as provided in 
Ajmer Excise Regulation, 1915, came up 
for hearing: before their Lordships of 
the Supreme Court in Cooverjee B. 
Bharucha v. Excise Commr. Ajmer. AIR 
1954 SC 220: That was a case, in which 
at a public auction. a vend shop was 
leased out to the highest bidder. That 
bidder failed to deposit the license-fee 
within the stipulated time. The peti- 
tioner applied for his case being con- 
sidered for grant of licence to him for 
vend shop. The respondent Excise Com- 
missioner, however, rejected his appli- 
cation and confirmed the sale in favour 
of the bidder in spite of feilure on the 
part of that bidder to deposit the 
amount within time, 

The petitioner contended that he 
had fundamental right by virtue of the 
provisions of Article 19 (1) (sg) to carry 
on business of sale of liquor and that 
the restrictions placed by the statutory 
provisions of the Act and the Rules 
framed thereunder in not granting the 
licence to the petitioner were ultra vires 
Article 19 (1) (g): Repelling that con- 
tention. their Lordships of the Supreme 
Court observed as follows :— 


“Article 19 (1) (g) of the Constitu- 
tion guarantees that all citizens have 
the right to practise any profession or 
to carry on any occupation or trade or 
business and clause (6) of the article 
authorises legislation, which imposes 
reasonable restrictions on this right in 
the interests of the general public. If 
was not disputed that in order to deter- 
mine the reasonableness of the restric- 
tion regard must be had to the nature 
of the business and the conditions pre- 
vailing in that trade. It is obvious that 
these factors must differ fram trade to 
trade and no hard and fast rules con- 
cerning all trades can be laid. It can 
also not be denied that the State has 
the power to prohibit trades, which are 
illegal or immoral or injurious to the 
health and welfare of the public.” 

“Laws prohibiting trades in noxious 
or dangerous goods or trafficking in 
women cannot be held to be illegal as 
enacting a prohibition and rot a mere 
regulation: The nature of the business 
is, therefore, an important element in 
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deciding the reasonableness of the res- 
trictions. The right of every citizen to 
pursue any lawful trade or business is 
obviously subject to such reasonable 
considerations as may be deemed by the 
governing authority of the country es- 
sential to the safety. health. peace, 
order and morals of the community: 
Some occupations by the noise made in 
their pursuit. some by the odours they 
engender, and some by the dangers ac- 
companying them, require regulations as 
to the locality in which they may be 
conducted. Some, by the dangerous 
character of the articles used, manufac- 
tured or sold, require also special quali- 
fications in the parties permitted to use, 
manufacture or sell them.” 


46. While considering the power 
of the legislative restrictions in connec- 
tion with freedom to carry on business 
in respect of intoxicating substances like 
liquor. their Lordships reproduced with 
approval the following passages from 
laa v. Christensen, (1890) 34 L Ed 

“The sale of such liquor in this way 
has. therefore, been, at all times. by 
the courts of every State. considered as 
the proper subject of legislative regula- 
tion. Not only may a licence be ex- 
acted from the keeper of the saloon be- 
fore a glass of his liquors can be thus 
disposed of, but restrictions may be im- 
posed as to the class of persons to whom 
they may be sold and the hours of the 
day and the days of the week, on which 
the saloons may be opened. Their sale 
in that form may be absolutely prohi- 
bited. It is a question of public expedi- 
ency and public morality and not of 
federal law.” 


“The police power of the State is 
fully competent to regulate the business 
to mitigate its evils or to suppress it en- 
tirely. There is no inherent right in a 
citizen to thus sell intoxicating liquors 
by retail; it is not a privilege of a citi- 
zen of the State or of a citizen of the 
United States. As it is a business attend~ 
ed with danger to the community. it may. 
as already said, be entirely prohibited or 
be permitted under such conditions as 
will limit to the utmost its evils. The 
manner and extent of regulation rest in 
the discretion of the governing autho- 
rity. That authority may vest in such 
officers as it may deem proper the power 
of passing upon applications for permis- 
Sion to carry it on and to issue licences 
for that purpose. It is a matter of legis- 
lative will only.” 

47. After referring to the above 
passages, it was observed:— 


“These observations have our entire 
concurrence and they completely nega- 
tive the contention raised on behalf of 
the petitioner. The provisions of the re- 
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gulation purport to 
liquor in all 
are valid.” 

48. At the end, in conclusion. 
their Lordships observed as follows:— 

“We are of the opinion that the 
contention that the provisions of the re- 
Sulation are unconstitutional as they 
abridge the rights of the petitioner to 
carry on liquor trade freely cannot be 
sustained.” 


49. A question as to whether the 
legislature, by the provisions of the East- 
ern Bengal and Assam Excise Act. 1910 
and the Rules made thereunder, could 
provide for control and restrictions in 
the interest of public health and morals 
received the attention of their Lordships 
of the Supreme Court again in the State 
of Assam v. Sristikar Dowerah, AIR 1957 
SC 414. Their Lordships observed as 
follows:—~ 


“In exercise of the powers conferred 
on it by Section 36, the Provincial Gov- 
ernment of Assam have made elaborate 
rules. Part IV of the Rules deals with 
licenses. settlements and fees, duration 
and number of licenses, location of shops, 
ascertainment of local public opinion, the 
procedure for settlement. prohibition on 
grant of retail license to certain persons, 
grant of licence and so on and so forth. 
A perusal of the Act and Rules will 
make it clear that no person has any ab- 
solute right to sell liquor and that the 
purpose of the Act and the Rules is to 
control and restrict the consumption of 
intoxicating liquors. such control and res- 
triction being obviously necessary for the 
preservation of public health and morals. 
and to raise revenue.” 


50. While considering the exercise 
of discretionary power conferred on 
Commissioner of Excise and Taxation 
under Section 20 of the Jammu and Kash- 
mir Excise Act. 1958 vis-a-vis Articles 19 
(1) (g) and 19 (6) of the Constitution. 
their Lordships of the Supreme Court ex- 
amined the question of legislative res- 
trictions imposable on sale of liquor in 
Krishan Kumar Narula v. State of 
Jammu and Kashmir, AIR 1967 SC 1368. 
This case arose out of a petition filed 
under Article 226 of the Constitution by 
the two petitioners claiming renewal of 
their licences granted under Section 20 
of that Act. The Commissioner of Ex- 
cise and Taxation refused to renew their 
licences on the ground that the peti- 
tioners had refused to shift from the lo- 
calities. in which they had their vend 
shops. as directed by the Excise and 
Taxation Commissioner on complaints re- 
ceived from the inhabitants of those lo- 
calities against the vend shops being con- 
tinued there. The petitioners were re- 
fused renewal of the licences because of 
their refusal to shift elsewhere. It was 
contended on, behalf of the petitioners 
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regulate trade in 
its different spheres and 
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that they had a fundamental right in 
carrying on business to sell liquor at the 


places of their choice and consequently 


the refusal to renew their licences was 
in contravention of Article 19 (1) (g) of 
the Constitution. 


While considering the legislative 
power to regulate business in connection 
with sale of liquor under the statutory 
provisions pertaining to regulation on 
such sale, their Lordships of the Sup- 
teme Court observed as follows:— 


“A legislature can impose restrictions 
on. or even prohibit the carrying on of 
a particular trade or business and the 
Court, having regard to the circumstan~ 
ces obtaining at particular time or place 
may hold the restrictions or prohibition 
reasonable, ......... Liquor can be manu- 
factured, brought or sold like any other 
commodity. It is consumed throughout 
the world, though some countries restrict 
or prohibit the same on economic or mo- 
ral grounds. The morality or otherwise 
of a deal does not affect the quality of 
the activity though it may be a ground 
for imposing a restriction on the said 
activity. The illegality of an activity 
does not affect the character of the acti- 
vity but operates as a restriction on it. 
If a law prohibits dealing in liquor, the 
dealing does not cease to be business, 
but the said law imposes a restriction on 
the said dealing.” 


“There is no fundamental right In 
a citizen to carry on business wherever 
he chooses and his right must be subject 
to any reasonable restriction imposed by 
the executive authority in the interest of 
public convenience.” 

51. Their Lordships after repro- 
ducing the relevant passages from AIR 
1954 SC 220. as already adverted to. held 
at the end as follows:— 

"We, therefore. hold that dealing in 
liquor is business and a citizen has a 
right to do business in that commodity; 
but the State can make a law imposing 
reasonable restrictions on the said right 
in public interest” 


52. The restriction placed by the 
‘provisions of Section 36 (g) of the Act 
and Rule 7 of the Rules read in con- 
junction with Condition No. 9 of the 
licence is not arbitrary or unreasonable. 
The power of the licensing authority to 
‘cancel a licence ‘at will’ as provided in 
clause (g) of Section 36 of the Act is 
not an absolute power. It is subject to 
the over-rider that that power of can- 
cellation at will by the licensing autho- 
rity could be exercised only, if the con- 
ditions of the licence provide for such 
cancellation. In other words, a licence 
could be cancelled under clause (g) if the 
licensee has agreed to abide by a con- 
dition incorporated in the licence to the 
effect that his licence could be cancelled 
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under that clause. The power could be 
struck down as arbitrary and uncontrol< 
led. if after the expression. ‘at will’ the 
legislature would not have further provid- 
ed that that is subject to the conditions 
of the licence as mutually agreed upon 
between the licensee and the licensing 
authority. By so providing, the legis- 
lature has taken out of the provision, 
the sting of arbitrariness or exercise of 
unfettered power to avoid the power bes 
coming exercisable at will and being 
abused. 


According to Rule 7 of the Rules, 
licences granted without limit of the 
period, for which they are in force, can 
be cancelled Zor breach of the terms or 
can be determined by the Financial! 
Commissioner after one year’s notice. The 
impugned notice for determination of 
licence in the present case is not for 
breach of any terms of the licence under 
first part of that Rule but it is being 
determined under second part of that 
Rule. That part of the Rule provides 
that if the licence is sought to be deter- 
mined by the Financial Commissioner as 
is being done in the present case by vir- 
tue of clause (g) of Section 36 of the 
Act. period of notice for determination 
of licence must be not less than one year. 
Condition No. 9 of the licence specifical- 
ly says that respondent No. 2 can give 
notice to the petitioner-company in 
writing that its licence will be determin- 
ed on the expiry of not less than one 
year from the date of the notice, Con- 
dition No. 9 fully incorporates the sta-« 
tutory obligation laid upon respondent 
No. 2 by incorporating a condition in the 
licence as to the petitioner-company hav- 
ing agreed to have its licence cancelled 
without any reason being assigned by 
respondent No. 2 as provided in clause (g) 
of Section 36 of the Act on giving not 
less than one year’s notice as devised by 
Rule 7 of the Rules. 


The legislature has taken abundan?t 
precaution in making it discretionary for 
the licensing authority to exercise power 
for determination of licence only if the 
licensee has so agreed in one of the con- 
ditions and the rule-making authority 
has also provided for a notice for deter« 
mination of licence, if such determina- 
tion is sought to be effected, after giy- 
ing notice for a period not les§ than one 
year, The petitioner-company itself agreed 
with consent to have the licence revok-~ 
ed in terms of Condition No, 9. It has 
been served with notice as provided in 
that condition. Having agreed to abide 
by the terms of Condition No, 9, which 
is a term of contract. the petitioner can- 
not turn round and say that that term 
is unreasonable. It is the result of choice 
of the petitioner-company. It cannot 
avoid to accept it simply because it will 
harshly operate against it 
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53. There is no force in the con- 
tention that the restrictions imposed by 
Section 36 (g) of the Act, Rule 7 of the 
Rules and Condition No. 9 of the licence 
are, inconsistent with Sections 20 (2) and 
21 (c) and (d) of the Act. Section 36 
(g) says that the licensing authority can 
cancel a licence without assigning any 
reason, if the licensee so agrees. The 
agreement by the fetitioner-company in 
terms of Condition No. 9 undertaken to 
be complied with by it could not be 
called a restriction imposed by Section 36 
(£) of the Act. That condition exists in 
the body of the licence because of the 
petitioner-company having so agreed and 
mot because of any restriction having 
been imposed by respondent No. 2 against 
its will. 


54. The next question that arises 
fis as tc whether there is any inconsist- 
ency between Section 36 (g) of the Act 
and Rule 7 of the Rules read with con- 
dition No. 9 on the one hand and the 
provisions of Sections 20 (2) and 21 (c) 
and (d) of the Act on the other. Sec- 
tion 20 (2) provides that no distillery 
could be constructed or worked except 
under the authority and subject to the 
terms and conditions of a licence granted 
by the Financial Commissioner under 
Section 21 of the Act. This provision 
points out that it is under the authority 
of the licence issued by respondent No. 2 
that the petitioner-company could con- 
struct or work the distillery and that too 
in terms and conditions provided in the 
licence granted to it. It was in exercise 
of the power conferred by this provision 
that respondent No. 2 issued licence to 
the petitioner-company to enable it to 
construct and work in terms and con- 
ditions of the licence issued to it. 


55. As referred to above, Rule 7 
confers power upon the Financial Com- 
missioner to determine a licence and puts 
a fetter upon his power by making it 
obligatory upon him to determine the 
Jicence after he has served the licensee 
with a notice for a period not less than 
one year. It is in terms of Section 36 
(2) and Rule 7 that the petitioner-com- 
pany agreed to Condition No. 9. As the 
scope of Section 36 (g) and Rule 7 of 
the Rules read along with Condition 
No. 9 of the licence shows, there is no 
inconsistency between them and Sec, 20 
(2). Section 20 (2) deals with the power 
to grant licence and it is after the 
licence has been issued by the licensing 
authority that the question of its can- 
cellation in terms of Section 36 (g) read 
with Rule 7 and Condition No. 9 has 
arisen. It cannot be legitimately con- 
tended that Section 20 (2) of the Act 
conferring power for issue of licence upon 
respondent No, 2 is in any way irrecon- 
Cilable with the provisions of Section 36 
{g) and Rule 7 reed with Condition No. 9 
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enabling respondent No. 2 to determine 
the licence. Section 20 (2) deals with a 
different subject and is independent of 
the subject dealt with by Section 36 (g). 
Rule 7 and condition No, 9. Similarly, 
there is no warrant for the argument 
that there exists any inconsistency be- 
tween Section 36 (g) of the Act and 
Rule 7 of the Rules read along with 
Condition No. 9 of the licence and 
clauses (c) and (d) of Section 21. The 
subject of clause (c) of Section 21 of 
the Act as reproduced below is the same 
as the subject of sub-section (2) of Sec- 
tion’ 20 of the Act:— 


21 (e) “The Financial Commissioner, 
subject to such restrictions or conditions 
as the State Government may impose. 
may 


eaaveteras 


(c) licence the construction 
working of a distillery or brewery.” 


_ 56. Thus, there does not exist any 
irreconcilability between Section 21 (c) 
of the Act vis-a-vis Section 36 (g) of 
the Act. Rule 7 of the Rules or Condi- 
tion No. 9 of the licence. Clause (d) of 
Section 21 deals with the power of mak- 
ing rules regarding granting of licences, 
period for which licences may be grant- 
ed. manufacture of spirit and other mat- 
ters. There is nothing in the rule-mak- 
ing power conferred by clause (d) of Sec- 
tion 21 of the Act to show that the 
rule-making power is in any way coun- 
ter to the provisions of Section 36 (g), 
Rule 7 or condition No. 9. No rule 
framed in pursuance of clause (d) of Sec- 
tion 21 of the Act has been pointed out 
fo show that that rule in any way goes 
counter to the rule-making power con- 
ferred by clause (d). It is in pursuance 
of that rule-making power that Rule 7 
of the Rules has been framed and it is 
again in pursuance of the power exist- 
ing in respondent No. 2 that notice for 
a period not less than one vear has been 
served upon the  petitioner-company. 
Thus, there is no substance in the argu- 
ment that. there are any unreasonable 
restrictions imposed by Section 36 (g) of 
the Act. Rule 7 of the Rules and Con- 
dition No. 9 of the licence and that the 
same are inconsistent with the provisions 
of Sections 20 (2) and 21 (c) and (d) of 
the Act. 


57. The licence has in the present 
ease been cancelled under Section 38 (g) 
of the Act read with Condition No. 9 
of the licence. There is no doubt that 
notice for determination of the licence 
has not been issued because of any ir- 
regularity committed by the petitioner- 
company under the clauses fa) to (f) of 
that Section but has been issued for can- 
cellation of the licence under that Sec- 
tion specifically under its clause (g). Sec- 
tion 36 deals with the various circum- 
stances as specified under clauses (a) to 
(g). under which a licence, permit or 


and 
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pass granted by the licensing authority 
could be cancelled or suspended. One of 
the circumstances., under which a licence 
without any reason being assigned by the 
licensing authority. could be cancelled, 
if the licensee has so agreed in condi- 
tions of its licence. is incorporated in 
clause (g) of Section 36 of the Act. It 
is Section 21. which confers power in 
general upon the Financial Commissioner. 
Under Section 21 (b). it has the power 
to discontinue any distillery established 
to manufacture liquor under a licence 
granted under Section 20 (2) of the Act. 
The notice having referred to the gene- 
ral power of cancellation of licence, 
which undouktedly does vest in respond- 
ent No. 2 and also having referred to 
condition No. 9 incorporated in the 
licence in pursuance of clause (g) of Sec- 
tion 36 of the Act apart from the spe- 
cific mention of Rule7 of the Rules. it 
could not be held to be defective or in- 
valid simply because there is no speci- 
fic mention of Section 36 (g) in the body 
of the notice. 


Reference to Condition No. 9 drawn 
up in pursuance of clause (g) of Sec- 
tion 36 and to Rule 7 of the Rules leaves 
no doubt that the notice had been serv- 
ed by virtue of clause (zg) of Section 36 
of the Act covered by the general and 
comprehensive power to cancellation of a 
licence provided in Section 21 of the Act. 
If Section 21 (b), condition No. 9 and 
Rule 7 of the Rules are read together. 
no doubt is left that the notice for can- 
cellation has been served upon the peti- 
tioner-company under Section 36 of the 
Act. more specifically under clause (g) 
of that section. 


58. Before considering the gues- 
tion whether the licence, as pleaded on 
behalf of the petitioner-company could 
be cancelled under Section 41 of the 
Act. it is necessary to examine the lang- 
uage of that Section. Its relevant por- 
tion is sub-section (1). It runs as fol- 
lows:— 


“41 (1) Whenever the authority, which 
granted a licence. permit or pass under 
this Act considers that such licence, per- 
mit or pass should be withdrawn for 
any cause other than those specified in 
Section 36, it may, on remitting a sum 
equal to the amount of the fees payable 
in respect thereof for fifteen days, with- 
draw the licence either 


(a) on the expiration of fifteen days’ 
notice in writing of its intention te do 
so, or 

‘(b) forthwith without notice.” 


59. As the above reproduced Sec- 
tion 41 shows, it does not at all deal 
with the subject of determination or can- 
cellation of licence. It deals only with 
withdrawal of a licence. It is also pro- 
vided in Section 41 that the withdrawal 
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must be for any cause or reason other 
than those specified in Section 36. Thus, 
if a licence is sought to be cancelled 
under any of the clauses of Section 36, 
the provisions of Section 41 (1) will not 
apply. In the present case. it is by vir- 
tue of the {power conferred upon respond- 
ent No. 2 by clause (g) of Section 36 
of the Act read in conjunction with Con- 
dition No. 9 of the licence that notice 
for its determination has been served 
upon the petitioner-firm. Thus, reference 
to Section 41 for the purpose of cancella- 
tion of a licence cancellable under Sec- 
tion 36 (g) of the Act is completely mis- 
placed and irrelevant. The language of 
Sec, 41 postulates a situation, in which 
the work or business in terms of the 
licence is contemplated to be carried on 
and yet the licence is so far as the 
licensee is concerned is withdrawn from 
the licensee. Thus. the argument 
of the Counsel for the petitioner company 
that the licence of the petitioner-comp- 
any could not be cancelled except under 
Section 41 of the Act is without subst- 
ance. 


60. The fifth and the last point 
urged on behalf of the petitioner-com- 
pany is that the power of determination 
of licence has been exercised in a mala 
fide manner and for a collateral purpose 
ro ag the cancellation of licence 
void. 


6i. As the complaints made by 
the public and the resolutions passed by 
the Municipal Committee of Karnal and 
the Punjab Legislative Assembly and 
the survey of course of correspcndence 
that passed between the petitioner-com- 
pany and the respondents show. right 
from 1939 upto the date of service of 
impugned notice at the end of 1964, the 
respondents have been endeavouring and 
repeatedly approaching the petitioner- 
company for the distillery being shifted 
from its present site in the heart of the 
town of Karnal as its situation there was 
source of nuisance and a health hazard 
to the inhabitants of its locality. The 
petitioner-compeny have in reply been 
putting off their obligation, under the 
circumstances. to shift the distillery from 
that site to a different place on one ex- 
cuse or the other. It is as a result of 
the dilatory tactics adopted by them, as 
is clear from the reasons assigned by 
them against shifting of the distillery 
from that site that the distillery con- 
tinues to remain there. 


62. As long ago as 1939, Municipal 
Committee of Karnal passed a resolution 
on the complaint of the inhabitants of 
the locality, in which the site of the dis- 
tillery is situate, that it was not desir- 
able to maintain the distillery at that 
site. Soon after the resolution was pass- 
ed, there was served a notice by the 
respondents on the petitioner-company to 
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shift the distillery from that site to some 
other suitable place. In that notice, the 
respondents were rather over-indulgent 
in giving as long a period of time as 
5+ years to enable the petitioner-com- 
pany to set up its distillery elsewhere. 
Instead of being responsive to the 
accommodation shown by the respondents, 
the petitioner-company paid no heed to 
it and did not at all care to arrange for 
Some suitable site and to start construc- 
tion of distillery. As desired by the 
petitioner-company, there was given fur- 
ther time of three years followed by 
further extension of one year but to no 
avail. This shows that the respondents 
were not only anxious without any ill- 
will or mala fide on their part towards 
the management of the petitioner-com- 
pany but had been repeatedly extending 
time to avoid the drastic step of deter- 
mination of the licence of the petitioner- 
company. 


63. On January 21, 1949, there 
was addressed another letter by respond- 
ent No. 3 to the Deputy Excise and Ta- 
xaticon Commissioner, Ambala with a 
copy to the petitioner-company commu- 
nicating that the management be direct- 
ed to shift the distillery outside the 
municipal limits of Karnal to some suit- 
able site as suggested by its manage- 
ment. It was also pointed cut in that 
letter that the notice for determination of 
the licence served on the petitioner-com- 
pany conseguen. on their failure to shift 
would expire on September 30, 1950 and 
the licence would stand determined, if 
the petitioner-company did not shift prior 
to the expiry of that notice. In reply to 
that communication, a site close to the 
town of Karnal was suggested by the 
petiticner-company for approval of the 
respondents but it could not be approved 
as the site selected was in an area like- 
ly to develop in future for residential 
purposes and it was suggested to the peti- 
tioner-company that the site, taking into 
consideration the ever-expanding con- 
structional activity around the urban area 
of Karnal, should not be less than ten 
miles from the municipal limits of Kar- 
nal. Instead of making arrangement of 
its own for a suitable site, the petitioner- 
company made the suggestion that land 
should be acquired by respondent No. 1 
for the site of the distillery. 


By letter deted September 18, 1952 
addressed by respondent No. 3. it was 
communicated te the petitioner-company 
that respondent No. 1 did not think it ex- 
pedient to acquire land for the peti- 
tioner-company and that the company 
should itself -procure some suitable land 
for the purpose. No attempt was made 
by the petitioner-company to secure any 
site for the purpose till 1956. On June 
23. 1956. respondent No, 3 addressed a 
letter to the petitioner-company that it 
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should not lose any time in purchasing a 
suitable site and shifting the distillery 
there. The petitioner-company turned 
deaf ear to all these suggestions. 


64. — In 1958, there was asked a 
question by Chowdhri Dharam Singh, 
M. L, A. on the floor of the Punjab Le- 
gislative Assembly as to why in spite of 
repeated complaints made by the public, 
the distillery of the petitioner-company 
situate in the heart of the town of Kar- 
nal had not been shifted. A demand was 
made by the members of the Assembly 
that taking into consideration the persist- 
ent agitation going on by the public of 
Karnal and in particular of the inhabit- 
ants of the locality. in which the site 
of the distillery was situate. the distil- 
lery be shifted forthwith. Even the re- 
Soluton of the Punjab Legislative Assem- 
bly failed to move the petitioner-com- 
pany for taking the necessary action of 
shifting the distillery. On February 2, 
1959. there followed another resolution by 
the Assembly to the effect that the exist- 
ence of the distillery in the town of Kar- 
nal was a nuisance and it should be 
shifted from its present site without any 
further delay. In spite of one resolution 
of the Municipal Committee of Karnal 
and two resolutions of the Assembly. the 
petitioner-company continued to stick fast 
to its stand of retaining the distillery 
at the place where it existed. This in- 
voked another question in the Assembly 
as to why the distillery was not being 
removed from the town of Karnal. On 
the floor of the house, a demand was 
made from the Government for its re- 
moval from its present site without any 
loss of time. Even this resolution did 
not produce any effect upon the peti- 
tioner-company and went in vain. 


Under these circumstances. notice 
under Section 21 (b) of the Act read with 
Condition No. 9 of the licence was serv- 
ed on the petitioner-company on May 
5. 1959 intimating to the company that 
its licence would stand determined on 
May 15, 1960. Instead of complying with 
this notice, the petitioner-company in re- 
ply dated May 26, 1959 made frivolous 
and irrelevant enquiry from respondent 
No. 3 as to whether the conditions per- 
taining to the shifting of the distillery 
to a suitable site not likely to develop 
in future and the provision for hygienic 
disposal of spent wash being made had 
been waived or still applied. Although 
respondent No. 3 communicated to the 
petitioner-company by letter dated July 
4 1959 that these two conditions had to 
be complied with by the petitioner-com- 
pany and had not been waived, the peti- 
tioner-company took no steps to shift the 
distillery. 


65. The above narrated facts re- 
ferring to the resolutions ef the Muni- 
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cipal Committee and the Assembly are 
vocal for the paramount necessity of the 
distillery being shifted without any delay 
from its present site to some other place. 
Instead of complying with the demand 
of the respondents for its being shifted, 
the petitioner-company has been diliving 
dallying and evolving pretexts to delay 
and resist the legitimate demand of the 
respondents to remove the distillery from 
its present site. It is the dilatory tactics 
of the petitioner-company. which have 
enabled it to persist with the continued 
existence of the distillery at an undesir~ 
able site, 


66. Instead of shifting the distil- 
lery. the petitioner-company made a pro- 
posal that the petitioner-company owned 
area of 184 acres in the renewal estate 
of village Rathdhana in the district of 
Rohtak and that the company was will- 
ing to shift the distillery there provided 
in addition to that area possessed by the 
company, respondent No. 1 could acquire 
additional area of 200 acres. The res- 
pondents without realising about the pro- 
priety of acquisition of land for the peti- 
tioner-company and unmindful of the 
fact that the district of Rohtak. in which 
the land in the estate of village of Ra- 
thdhana was to be acquired was an area, 
in which prohibition had been in force, 
wrote to the company because of the ur- 
gent necessity for the distillery being 
shifted to the petitioner-company that 
sum of Rs. 2,76.000/- required for acqui- 
sition of the land be deposited or if the 
petitioner-company could not afford to 
deposit that amount or did not want to 
acquire the land at that price. the peti- 
tioner-company could arrange for land 
by private negotiation. 


Instead of either agreeing for the 
acquisition of the land and depositing the 
said amount subject to the price of the 
land being determined by award of the 
Collector or else making arrangement of 
land of its own, the petitioner-company 
raised the objection that as there was no 
facility available at the Railway Station 
of Rathdhana for loading or unloading 
of goods, it will be necessary that rail- 
way siding be provided to the petitioner- 
company at the expense of respondent 
No. 1 or the Railway Administration. 
Instead of complying with either of the 
alternatives suggested on behalf of the 
respondents, the petitioner-company side- 
tracked that suggestion by raising the 
tenable plea of railway siding being pro- 
vided either at the expense of respondent 
No. 1 or of Railway Administration In 
reply. it was also added that price of 
Rs, 2,76,000, which obviously was appro- 
ximate and an on account figure of the 
price of the land sought to be acquired, 
was exorbitant. In its devisive reply, 
it was further suggested that the area 
sought to be acquired for the petitioner- 
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company be raised from 200 acres to 
400 acres. This demand of the petitioner- 
company to acquire such a large tract of 
land is indicative of the extent, to which 
the petitioner-company has in replies 
been spinning out fanciful conditions and 
making extravagant claims of its own. 
Thinking that the petitioner-company 
meant business, though erroneously, and 
might eventually shift. earlier notice for 
determination of licence. which had been 
extended to January 25, 1961 to enable 
it to shift the distillery by that date. was 
kept in abeyance till further orders. 


In reply to an enquiry solicited by 
respondent No. 3 as to whether the peti- 
tioner~-company was prepared to defray 
the expenses to be incurred for railway 
siding. it was communicated by the com- 
pany by its letter dated May 19. 1961 
that the company was not prepared to 
incur any financial liability for construc- 
tion of railway siding and that the 
acquisition of the land for the petitioner- 
company be proceeded with. Seeing 
that no effect had been given to the re- 
solutions passed by the Municipal Com- 
mittee and the Punjab Legislative As- 
sembly, the Municipal Committee sent a 
representation to the Governor of Punjab 
for removal of distillery from the town 
of Karnal on the ground of its being 
nuisance to the inhabitants of its locality. 
The representation was referred to the 
Director of Health for report. On Janu-< 
ary 16. 1962, the Director sent report to 
respondent No. 3 to the effect that the 
distillery was a nuisance on account of 
the offensive smell and obnoxious odour 
it emitted and its existence in the town 
of Karnal was iniurious to the health of 
those. who lived around it. At the end, 
he recommended that it was necessary 
that it be removed from its present site. 


On August 19. 1963. respondent No. 3 
communicated to the petitioner-company 
that notice for determination of the 
licence which had been kept in abeyance 
had been revived and that the petitioner- 
company should shift by March 31. 1964, 
failing which the licence would stand de- 
termined. In reply. by letter dated Novy- 
ember 14, 1963 the petitioner-company 
requested respondent No. 2 that the com- 
pany was prepared to slash down its 
earlier demand for acquisition of land 
measuring 40C acres to 60 acres and was 
prepared to give guarantee of bank for 
Rs. 50,000/- towards the price of that 
area or deposit in cash the amount equal 
to the price of the land sought to be 
acquired with the catchy undertaking 
that the distillery would commence con- 
struction work within 60 days from the 
date of the delivery of possession of the 
acquired land and that the factory build- 
ing would be completed within 12 months 
from that date The petitioner-company 
forwarded cheque for Rs, 50,000 along 
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with letter dated January 10, 1964 to the 
Collector of Rohtak towards the price of 
acquisition of land 


67. The petitioner-company chal- 
lenged the validity of notice dated May 
4, 1959, which had been held in abey- 
ance and later on revived on August 19, 
1963 on the ground that it was entitled 
to clear one year’s notice under condition 
No. 9 of the licence and consequently the 
notice for determination of the licence, 
on the basis of which respondent No. 2 
wanted to determine its licence, was ille- 
gal. by filing a Writ Petition on March 
19, 1964. It bears Civil Writ No. 472 of 
1964. The notice was obviously illegal. 
Having been served on May 5, 1959. it 
remained suspended from May 4, 1960 to 
August 19, 1963 and thus was no notice 
for one clear and continuous year. The 
anxiety on the part of the respondents 
to see that the distillery was shifted from 
its premises actuated them at the inst- 
ance of the petitioner-company to issue 
notification under Section 4 of the Land 
Acquisition Act, 1894 on April 14, 1964 
for acquisition of 60 acres of land in 
the estate of village Rathdhana. 


After that notification had been issu- 
ed. there was issued ariother notification 
on April 14, 1964 under Sections 6 and 
17 (2) of the Land Acquisition Act. Civil 
Writ Petition No. 472 of 1964 entitled as 
Karnal Distillery Co, Ltd. Karnal vV. 
State of Punjab, 67 Pun LR 144 = (AIR 
1965 Punj 217) was allowed on October 
26. 1964 by a Division Bench of the 
High Court consisting of Falshaw. C. J. 
and Grover. J. holding that the notice 
dated August 19. 1963 served on the peti- 
tioner-company being for a period less 
than one year was invalid and was 
quashed. The Deputy Secretary, Revenue 
recorded an order on October 29, 1964 
noting that as a result of discussion by 
respondent No. 2 with the Minister for 
Excise and Taxation, it was decided that 
there was no obligation on the part of 
the Government to acquire land for the 
petitioner-company. that the distillery be 
shifted from Karnal to some other suit- 
able place. that the proceedings for ac- 
quisition be dropped and that the Gov- 
ernment should render all reasonable 
assistance to the Managing Director of 
the petitioner-company to enable him to 
shift the distillery. Then, there fol- 
lowed the service of notice dated Decem- 
ber 14, 1964 for determination of the 
licence of the petitioner-company. It is 
the validity of this notice. which has 
been impugned by the petitioner-com-~ 
pany. 


68. The above discussion of the 
correspondence that passed between the 
parties shows that it is the management 
of the petitioner-company, who have 
been unfair to the respondents and have 
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been assigning collateral reasons to re 
sist the fully called for demand of the 
respondents for the distillery of the peti- 
tioner-company being shifted from its | 
present site. It is the conduct of the 
petitioner-company, which smacks of 
mala fide and the respondents cannot be 
held to be guiltv of the plea of want of 
bona fide as suggested on behalf of the 
petitiener-company. There cannot be 
any doubt on the premises of the above 
facts that it is in the interest of public 
that the distillery should be shifted 
from its present site without any hitch 
or hesitation by the petitioner-company, 
This plea of mala fide is an afterthought 
in the present writ petition. It is on the 
other leg that the shoe pinches. 


69. Shri Awasthy appearing on 
behalf of the petitioner-company laid 
stress upon the dropping of acquisition 
proceedings by respondent No. 1 after 
they had commenced those proceedings 
at the instance of the petitioner-company 
and that the course of abandonment of 
the acquisition proceedings adopted by 
respondent No, 1 is suggestive of mala 
fide on the part of the respondents. The 
proceedings for acquisition of land were 
initiated by respondent No. 1 at the in- 
stance of the petitioner-company. There 
was no obligation statutory or otherwise 
on, respondent No. 1 to acquire land for 
the petitioner-company for the purpose 
of providing it with a site to construct 
a new distillery in place of the old one. 
It was an act of indulgence or a favour 
shown by respondent No, 1. 


If respondent No. 1 thought it in« 
expedient or otherwise did not think it 
proper to acquire land for the petitioner- 
company, the inference of mala fide did 
not necessarily follow from the act of 
discontinuance of acquisition proceedings, 
There has been stated on behalf of the 
respondents in their return a cogent rea- 
son that necessitated the dropping of 
those proceedings. It is stated that the 
land sought to be acquired in the estate 
of village Rathdhana is situate in the 
district of Rohtak and that acquisition 
of Lamd for a distillery in that district 
will go counter to the settled policy 
carried into effect by respondent No. 1 
fin keeping that district dry for enforcing 
prohibition. 

70. It has been judically noticed 
by the above referred to Division Bench 
in 67 Pun LR 144 = (AIR 1965 Punj 
217) that this distillery in its present 
site is a nuisance. The Division Bench 
observed as follows:— 


“There seems to be no doubt thaf 
the distillery. which is situate in the 
town of Karnal is a nuisance and for 
years the Government has been trying to 
have it removed to some place away from 
the town,” 
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71. It is specifically stated therein 
that no allegations of mala fide against 
the respondents have been either made 
in the Writ Petition or in the rejoinder 
of the petitioner-company. 

72. Before concluding the judg- 
ment, we may mention that in course 
of arguments, the counsel for the State 
stated that it was not the intention of 
the Government to stop the business of 
the petitioner-company. He added that 
the Government would be prepared to 
grant the licence in case the distillery 
was shifted without any undue delay 
from its present site to another suitable 
site. This again reflects the bona fides 
on the part of the Government in hav- 
ing the distillery shifted elsewhere. 

73. In the result, the Writ Peti- 
tion is disallowed. There will. however, 
be no order as to costs. 

Petition dismissed, 
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FULL BENCH 


HARBANS SINGH, C. J.. GURDEV. 
SINGH. R. &. NARULA, BAL RAJ 
TULI AND PREM CHAND 
JAIN, JJ. 


Harnek Singh and another, Peti- 
tioners v. The State of Punjab and others, 
Respondents. 


Letters Patent Appeal No. 124 of 
1967, D/- 25-8-1971. 

(A) Pepsu Tenancy and Agricultural 
Lands Act (13 of 1955), S. 32-D — Dec- 
laration of surplus land — Transfer by 
landowner after 21-8-1956 — Notice of 
proceedings must be given to transferee 
before declaring surplus area. AIR 1967 
Punj 198 (FB) held no longer good law 
im view of AIR 1967 SC 930. 

(Paras 15, 23) 

(B) Pepsu Tenancy ae Agricultural 
Lands Act (13 of 1955), S. 32-FF -— Cer- 
tain transfers not to affect the surplus 
area. (Para 18) 


(C) Constitution of India, Art. 226 — 
Natural justice — Principles of — Quasi- 
judicial proceedings — Notice and oppor- 
tunity of being heard to be given to the 
person concerned, (Paras 18, 21) 


(A+B+C) Where a transfer is made 
by a land-owner siter August 21, 1956, 
the transferee is a person interested in 
participating in the proceedings for dec- 
laration of surplus area and he must be 
given an opportunity of being heard to 
avoid his interest being prejudicially af- 
fected before declaring the surplus area of 
his transferor under the Act. Such a 
notice cannot be dispensed with on the 
mere ground that particular transferees 
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of Punjab (FB) 
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who may otherwise be deemed to be the 
persons interested in the proceedings may 
have no good defence to the proposed 
order. AIR 19€7 Punj 198 (FB) held no 
longer good law in view of AIR 1967 SC 
930. (Case law discussed). (Paras 15. 23) 


The only effect of Section 32-FF is 
that such transfers do not bind the Gov- 
ernment, but they are otherwise good 
transfers so far as the transferors and the 
transferees are concerned, and according 
to the proviso to Section 32-FF any per- 
son who has received any advantage 
under a transfer of land to which trans- 
fer effect is not given under the Act, is 
bound to restore such advantage (or te 
make compensation for it) to the persons 
from whom he received it. Thus the 
transfer being good for all purposes be- 
tween the transferor and the transferee 
and being rendered ineffective only 
against the State Government, the in- 
terest of the transferee may subsist in the 
matter of the declaration of the surplus 
area in most of the cases. He would, in 
the first instance. be interested in show-~ 
ing. if possible, that his transfer was 
either effected before August 21. 1956. or 
if the transferee does not happen to be 
one of the prescribed relatives, the trans- 
fer was effected before July 31, 1958. He 
may also be interested in making some 
claim in appropriate proceedings before 
some competent authority under the pro- 
viso to Section 32-FF. The transferee 
who is landless may in certain circum- 
stances be entitled to the benefits of the 
proviso to Section 32-FF. The interest of 
the transferee is also recognised in the re- 
quirement to give particulars of the 
transfer in the return to be filed under 
Section 32-B and also in Part B of Form 
VIT-F. In most of these cases the likeli- 
hood of a conflict between the interest of 
the transferor and the transferee cannot 
be excluded. It cannot be said that the 
interest of the transferee is fully safe- 
guarded by giving notice to the trans- 
feror. (Case law discussed). 

(Paras 13, 14, 18. 19) 


The requirement of notice is based 
on the principles of natural justice. Even 
if the statute and the rules framed there- 
under are silent on the point. it is neces- 
sary for satisfying the principles of natu- 
ral justice, without which it is impossible 
to maintain the rule of law. to give‘an 
adequate opportunity to a transferee to 
safeguard his interest in proceedings 
which can possibly culminate in a decision 
prejudicially affecting him and his pro- 
perty rights. Further the proceedings 
under the Act are quasi-judicial and 
hence a decision arrived at without in- 
forming the person concerned and with- 
out giving him an opportunity of being 
heard would be contrary to the basic con- 
cept of justice and cannot have any value. 
{Case law discussed), (Paras 18, 21} 
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J. N. Seth and N. L. Dhingra, for 
Petitioners S S. Kang. Dy. Advocate- 
General, Punjab (with Sarjit Singh). for 
Respondents Nos. 1} to 3. 


ORDER OF REFERENCE 


This Letters Patent appeal under Cl. 10 
challenges the judgment of the learned 
Single Judge dated 17th of March. 1967, 
by which a writ petition filed by the ap- 
pellants under Art. 226 of the Constitu- 

tion, was dismissed 


2. The admitted facts are that 
Harchand Singh, father of the appellants, 
was at one time the owner of the entire 
village of Nanahri in Hissar district. This 
village was acquired by the Government 
for the settlement of displaced persons 
from Bhakra reservoir area. A compensa- 
tion of over two lacs of rupees was awarded 
on the 3lst of August. 1956. to the appel- 
lants for the land acquired from their 
father. The appellants thus became land- 
less persons. They then purchased an 
area of 377 Bighas and 9 Biswas for a 
consideration of Rs. 50.000 from their 
father’s sister. Dhan Kaur. on 22nd 
March, 1958. It is stated that collaterals 
of Dhan Kaur filed a suit for pre-emption 
which was decreed by the trial Court and 
the first appellate Court and it was only 
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ultimately in this Court that in Regular 
Second Appeal No. 62 of 1960. decided on 
18th January, 1961, the suit was dismissed 
in view of the amendment in the Puniab 
Pre-emption Act by Act 10 of 1960. Dhan 
Kaur, as a big landowner had to furnish 
a return under Section 32-F of the Pepsu 
Tenancy and Agricultural Lands Act. 1955 
(hereinafter referred to as the Pepsu Aci). 
But it is stated that since she had no in- 
terest left in the matter, she did not 
furnish any return and consequently the 
Collector. respondent No, 3. acting under 
Section 32-D of the Pepsu Act. on 26th 
February, 1960, finally declared an area 
of 27.83 standard acres in the hands of 
respondent No. 4 as surplus. 


It is common case of the parties that 
no notice was given of these proceedings 
under Section 32-D of the Pepsu Act to 
the appellants who had purchased the 
land in 1958. According to the appellants 
they came to know about this declaration 
of the surplus area on 3rd January. 1963, 
when proceedings for the allotment of the 
surplus area were started. Their appeal 
and revision filed before the Commis- 
sioner and Financial Commissioner, res- 
pectively, met with no success. So they 
filed the writ out of which this appeal has 
arisen. Inter alia the points taken up by 
them were that they were interested per- 
sons for the declaration of the area as 
surplus; that they were shown as pur- 
chasers in the revenue records after 1958; 
that under Section 32-FF of the Pepsu 
Act they being landless persons, the 
alienation in their favour, which was ob- 
viously made in a bona fide manner as is 
apparent from the fact of a suit having 
been filed by the collaterals of Dhan 
Kaur. was saved and that. in any case, 
under the proviso to Section 32-FF of the 
said Act. they were entitled to receive 
back from the transferor the advantage 
taken by her. namely. a sum of Rupees 
50.000. which was paid to her as the con- 
sideration. It was found as a fact that no 


notice was given, but at the same time it 


was held that in view of the fact that the 
appellants were relations of the transferor 
within the prescribed degree. they could 
not take advantage of the exception given 
in Section 32-FF and consequently the 
Government could ignore such a transfer. 
On this ground the writ petition was dis- 
missed. 


3. On behalf of the appellants it 
was urged, and not without force. that if 
the appellants were entitled to a notice, 
the lack of such a notice would vitiate the 
proceedings to make them null and void, 
and it is not for the Courts to decide 
whether what they had to urge would 
have found favour with the authority con- 
cerned. The learned counsel for the ap- 
pellants further contended that so far as 
the landless persons were concerned, even 
if they were relations within the presc- 
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ribed degree, such a transfer would be 
valid under Section 32-FF and that, in 
any case, if they had been given a hear- 
ing, they could have claimed the price 
that they had paid to the vendor. How- 
ever, on the other side. the contention 
raised on behalf of the State was that, as 
held by a Full Bench of this Court in 
Pritam Singh v. State of Puniab, 1966 
Cur LJ 165=(AIR 1967 Puni 198) (FB) 
transferees were not interested parties to 
whom notice had to be given while deter- 
mining the surplus area. Reliance is 
placed on paragraph 14 of the judgment 
which is to the following effect:— 


“The last contention of Mr. Tuli is 
that no notice was issued to the donees 
before the surplus area was determined, 
Section 32-FF provides that ne transfers 
or other disposition of land after 21st 
August. 1956, shall affect the right of 
this State Government. under this Act, 
to the surplus area to which it would be 
entitled but for transfer or disposition. 
The net result of the provision is that the 
transfers have to be ignored. If the 
transfers are ignored. no question of any 
notice to the transferees arises. The 
transferred property will not vest in the 
transferees and for the purposes of the 
Act, they will not be deemed to be the 
owners of the property. Therefore. the 
contention. that the non-giving of notice 
to the transferees violates the principles 
of natural lei has no substance, 
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4. That was a case of a donor and 
the other question, whether the trans- 
feree was a landless person and was or 
was not covered by exception provided 
under Section 32-FF did not come for 
consideration This Full Bench judgment 
was referred to by Narula, J. in Bhool 
Chand v. State of Punjab, 1969 Rev LR 
70 (Puni. That was a case under the 
“Punjab Security of Land Tenures Act, 
1953. Relying upon two judgments of 
Shamsher Bahadur. J. in Ghamandi Ram 
v. Financial Commr., (1965) 44 Lah LT 
31 and Indraj Singh v. State of Punjab, 
1965 Pun LJ 6€ and his Lordship’s own 
judgment in Smt. Pari v. State of Punjab 
(1966) 45 Lah LT 176, it was held that 
under the Act and the Rules, it was 
necessary for the Collector, while taking 
proceedings for declaring surplus area. to 
give notice to the transferees from the 
landowner whose surplus area case was 
dealt with. Referring to the Full Bench 
case of Pritam Singh 1966 Cur LJ 165 = 
(AIR 1967 Puni 198) (FB) it was observed 
as follows:— 

A EEE the Full Bench judgment 
ESENES ES relates to the Pepsu Tenancy 
and Agricultural Lands Act (13 of 1955) 
and not the Punjab Act and that the dis- 
tinction in the two Acts in this respect is 
apparent from the discussion of the rele- 
vant provisions of the Pepsu Act in para- 
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graph 14 of the Full Bench judgment in 
1966 Cur LJ 165 = (AIR 1967 Punj 198) 
(EB)....... The main difference between the 
two Acts is that whereas the landowner 
is divested of his surplus area under the 
Pepsu Act. he remains the owner under 
the Punjab Act and merely his right to 
cultivate the said land himself or to 
settle his own tenants thereupon is taken 
away from the landowner. The settled 
law in respect of the second point (with 
regard to the notice), therefore, is that in 
view of the specific provisions of Rule 6 
of the Punjab Security of Land Tenures 
Rules, 1956. and form ‘D’ attached to the 
rules, it is necessary that a notice should 
be given to the transferees before decid- 
ing the surplus area of the transferor as 
the transferees are persons interested in 
the matter”. 


5. The basis on which it was held 
that the transferse is an interested party 
to whom notice has to be given. was more 
specifically dealt with by Narula, J. in 
1966 Cur LJ 634 (Puni). At p. 635 bottom 
it was observed as follows:— 


“Rule 6(6} of the Punjab Eules res 
quires that the Collector shall assess the 
surplus area after such enquiry as he 
thinks fit. This rule further requires that 
in doing so, he is bound to hear the land- 
owner or the tenant and has te decide 
those objections by a written order. A 
further safeguard is provided in the rule 
to the effect that even in a case where no 
objections are made or the person affect- 
ed does not appear. this fact has to be 
stated in the order. In view of the con 
tents of Form D. referred to above, it was 
necessary that a notice should heve been 
issued to the tenants as well as to the 
transferees as it cannot be said that they 
were not persons interested in the matter, 
Even at the hearing the Collector should 
have recorded the fact as to whether the 
said persons interested had appeared bhe- 
fore him or not and what objections they 
had filed and should then have disposed 
ee of the obiections preferred before 


6. The contention of the learned 
counsel for the appellants was that the 
relevant rules of the Pepsu Act and the 
corresponding form are materielly the 
same as in the Punjab Act and that con~« 
sequently the argument. which prevailed 
with the learned Judges in holding that 
under the Punjab Act transferee is an in- 
terested party and should be given a 
notice before giving a decision of the sur- 
plus area, applies with full force to the 
Pepsu Act as well. So far as the question 
as to what happens to the surplus area, 
after the same has been declared and 
notified. is concerned, it is a question 
which arises only after the declaration of 
the surplus area and is foreign to the 
matter in controversy before us. namely, 
as to what the Collector is required to do 
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before declaring the surplus area. The 
mere fact that after the surplus area is 
declared and notified, the land vests.in 
the State Government under the Pepsu 
Act, therefore. is a consideration which is 
irrelevant for the purpose of the question 
whether a transferee should or should not 
be given a notice by the Collector before 
declaring the surplus area. Relevant 
parts of Rule 6 (of the Punjab Act) and 
those of Rules 21-B and 22 (of the Pepsu 
Act) are substantially the same. The cor- 
responding form under the Pepsu Act is 
form VII-F and part B of this form is a 
verbatim copy of part B of Form D under 
the Punjab Act which was dealt with by 
Narula. J. in Smt. Pari’s case, 1966 Cur 
LJ 634 (Puni). 


T. It was further contended that 
once it is held that a notice is necessary 
to be given to the transferee, it is not 
necessary to go into the question whe- 
ther the transferee would have had some- 
thing to say which would ultimately give 
him some benefit or not. As already 
stated under Section 32-FF of the Pepsu 
Act two matters have to be dealt with, 
(1) whether the transferee is landless and 
(2) whether he is a relation within the 
prescribed degree and even if he is sọ, 
there is a proviso that he is entitled to 
receive from the vendor the advantage 
received by him. Even if apparently the 
transferees have no case, yet they cannot 
be denied their right of an hearing, be- 
cause they may be able to persuade the 
Collector in some matters. We. therefore, 
feel that in view of the importance of the 
point involved this matter be decided by 
a Bench of more than three Judges, be- 
cause the observations made by the Full 
Bench in Pritam Singh’s case, 1966 Cur 
LJ 165 = (AIR 1967 Puni 198) (FB) may 
require reconsideration. The following 
question is consequently referred to the 
Full Bench for decision:— 


“Where a transfer is made by a land- 
owner after 2lst August, 1956, is the 
transferee an interested person to whom 
a notice must be given before declaring 
the surplus area of the transferor under 
the Pepsu Tenancy and Agricultural 
Lands Act. 1955?” 


Judgment of the Full Bench 


R. S. NARULA, J. :— 8. The 
circumstances in which the following 
question of law has been referred to this 
Full Bench of five Judges by the Division 
Bench of my lord the Chief Justice and 
my learned brother P. C. Jain. J.. are set 
out in sufficient detail in their order of 
reference, dated September 24 1970, and 
need not be reiterated:— 

“Where a transfer is made by a land- 
owner after August 21, 1956. is the trans- 
feree an interested person to whom a 
notice must be given before declaring the 
surplus area of the transferor under the 
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Pepsu Tenancy and Agricultural Lands 
Act, 1955?” 


i 9. The relevant statutory provi- 
sions (Sections 32-A to 32-NN) are con- 
tained in Chapter IV-A of the Pepsu 
Tenancy and Agricultural Lands Act 
(13 of 1955) (hereafter called the Act). 
Section 32-A prohibits, inter alia, the 
owning or holding as land-owner of any 
land within the State which in the aggre= 
gate exceeds the “permissible limit”, 
Without referring to the detailed defini- 
tion of that expression given in Section 3 
of the Act. we will assume for the sake of 
this case that the permissible limit is 
thirty Standard Acres. Section 32-B en- 
Joins, inter alia, on every person who 
owned or held any land as land-owner on 
October 30. 1956, which exceeded the per- 
missible limit, to furnish to the Collector 
within one month from July 30,1958 are- 
turn giving the particulars of all his land 
in the prescribed form and manner and 
Stating therein:— 

(a) his selection of the parcel or 
parcels of land not exceeding the permis- 
sible limit which he desires to retain: 

(b) the lands in respect of which he 
claims exemption from the ceiling under 
the provision of Chapter IV-A; and 

(c) particulars of any transfer or 
other disposition of land made by him 
after August 21. 1956. 


I will deal with the prescribed forms 
and the prescribed manner after refer- 
ring to the remaining relevant provisions 
of the Act. Section 32-BB is not relevant 
for our purposes as that is an additional 
provision meant for land-owners whose 
land is situate in more than one Patwar 
circle, and requires an additional declara- 
tion prescribed under the rules. In Sec- 
tion 32-C it is stated that if any person 
owning or holding land in excess of his 
permissible limit fails to furnish the re- 
turn and intimate his selection within the 
period prescribed under Section 32-B., the 
Collector may obtain the information re- 
quired to be shown in the return through 
such agency as he may deem fit and 
select the parcel or parcels of land which 
such person is entitled to retain under the 
provisions of the Act as also the surplus 
area of such person. Section 32-D is in 
the following terms:— 

“Submission of statement to Govern- 
ment. 

(1) On the basis of the information 
given in the return under Section 32-B or 
the declaration furnished under sub-sec- 
tion (1) of S. 32-BB which shall be duly 
verified through such agency as may be 
prescribed or the information obtained by 
the Collector under sub-section (3) of 
S. 32-BB or S. 32-C, the Collector shall 
prepare a draft statement in the manner 
prescribed showing among other parti- 
culars. the total area of land owned or 
held by such a person, the specific parcels 
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əf land which the land-owner may retain 

y way of his permissible limit or ex- 
emption from ceiling and also the surplus 
area. 

(2) The draft statement shall include 
the advice of the Pepsu Land Commission 
appointed under Section 32-P regarding 
the exemption from ceiling if claimed by 
the land-owner and be published in the 
office of the Collector and a copy thereof 
shall be served upon the person or per- 
sons concerned in the form and manner 
prescribed. Any objection received with- 
in thirty days of the service shall be duly 
considered by the Collector and after af- 
fording the objector an opportunity of 
being heard order shall be passed on the 
objection. 

(3) Any person aggrieved by an order 
ef the Collector under sub-section (2) 
may, within thirtv days of the order pre- 
fer an appeal to the State Government or 
an officer authorised by the State Govern- 
ment in this behalf. 

(4) Without prejudice to any action 
under sub-section (3). the State Govern- 
ment may of its own motion call for any 
record relating to the draft statement at 
any time and. after affording the person 
concerned an opportunity of being heard, 
pass such order as it may deem fit. 


(5) Any order of the State Govern- 
ment under sub-section (3) or sub-s. (4), 
or of the Collector subject to the decision 
of the State Government under those sub- 
_ sections shall be final. 


(6) The draft statement shall then be 
made final in terms of the order of the 
Collector or the State Government. as the 
case may be, or in terms of the advice of 
the Pepsu Land Commission regarding 
exemptions from the ceiling claimed by 
the land-owner (if any). and published in 
the Official Gazette and no person shall 
then be entitled to question it in any 
court or before any authority. 


(7) The final statement shall then be 
submitted by the Collector to the State 
Government as soon aS may be anda 
copy thereof may on demand be given to 
the land-owner or the tenant concerned”, 


10. Section 32-DD requires future 
tenancies in surplus area and certain 
judgments ete. to be ignored. Vesting of 
the surplus area in the State Government 
is provided by Section 32-E. notwith- 
standing anything to the contrary con- 
tained in any law. custom or usage. The 
surplus area of a land-owner is deemed to 
have been acguired by the State Govern- 
ment for a public purpose on the date on 
which possession thereof is taken by or 
on behalf of the State Government. and 
all rights. title and interest of all persons 
in such land thereby stand extinguished, 
and all such rights, title and interest are 
vested in the State Government free from 
any encumbrances created by any per- 
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son. Section 32-F authorises the Collec- 
tor to direct the land-owner or any other 
person in possession of the surplus area to 
deliver possession thereof to any officer 
specified by the Collector. Section 32-FF 
which is the next material provision reads 
as under:— 


“Certain transfers not to affect the 
Surplus area 


Save in the case of land acquired by 
the State Government under any law for 
the time being in force or by an heir by 
inheritance or upto 30th July. 1958. by a 
landless person. or a small land-owner, 
not being a relation as prescribed of the 
person making the transfer or disposition 
of land. for consideration, up to an area 
which with or without the area owned or 
held by him does not in the aggregate 
exceed the permissible limit. no transfer 
or other disposition of land effected after 
2ist August, 1956 shall affect the right of 
the State Government under this Act to 
the surplus area to which it would be en- 
titled but for such transfer or disposition: 


Proviced that any person who has 
received any advantage under such trans- 
fer or disposition of land shall be bound 
to restore it, or to make compensation for 
a to the persons from whom he received 
it”, 


Section 32-G(1) contains the princi- 
ples for payment of compensation. Sub- 
section (2) of S. 32-G requires the Collec- 
tor to prevare a compensation statement 
in the prescribed form and to give notice 
thereof to all persons known to have any 
interest in the land for which compensa- 
tion is to be paid. to appear personally or 
by duly authorised agent before him and 
to state the nature of their respective in- 
terests in the land and the amount and 
particulars of their claims to compensa- 
tion for such interest, The amount of 
compensation is thereafter required to be 
apportioned among the persons having 
interest in the land. Section 32-H pro- 
vides for the manner of payment of com- 
pensation and Section 32-J for the dispo- 
Sal of surplus area. The other provisions 
of Chapter IV-A are not relevant for 
deciding tke question referred to us. I 
have purposely omitted reference to ten- 
ants having land under their personal 
cultivation as we are not concerned in the 
present litigation with the case of the 
Geclaration of the surplus area of a ten- 
ant. Such tenants have been dealt with 
throughout the abovementioned provi- 
sions on the same footing as land-owners. 


11. The Pepsu Tenancy and Agri- 
cultural Lands Rules, 1958 (hereinafter 
called the 1958 Rules) have been framed 
by the State Government in exercise of 
of the powers vested in it by Section 52 
of the Act. Provisions for filing returns 
of land in excess of the ceiling and 
acquisition and disposal of surplus area 
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by the Government have been made in 
Part V of those Rules. Rule 19 with 
which Part V starts provides that every 
land-owner (once again omitting refe- 
rence to the case of tenants) is required 
to furnish a return under Section 32-B of 
the Act in Form VII-A to the Collector 
of the district in which his land is situate, 
either personally or by registered post. 
Rule 20 authorises the land-owner to 
secure the services of the concerned 
Patwari to fill up the prescribed form on 
payment of the' prescribed fee. In a case 
where the Patwari fills up the form, he is 
made responsible by sub-rule (2) of R. 20 
for the correctness of all entries taken 
from the revenue record in his possession. 
Rule 21 requires the Collector to get the 
particulars given in the prescribed form 
verified by the concerned Tehsildar in 
whose tahsil the land is held by the land- 
owner. Rule 21-A refers to the prescrib- 
ed form in which additional declarations 
ete. have to be given under Section 32-BB 
by a land-owner having land in more 
than one Patwar circle. Rule 21-B then 
states:— 

“Collection of information through 
Revenue Field Staff. under Section 32-C 
of the Act.— 

(1) Where any person referred to in 
Section 32-B of the Act fails to furnish 
the return prescribed under that section, 
the Collector shall cause the return to be 
filled up by the Patwari. in duplicate in 
Form VII-F. if such person is a land- 
owner or in Form VII-G if such person is 
a tenant. The Patwari shall retain one 
copy of each return filled in by him and 
forward the other to Circle Kanungo. 

(2) The Circle Kanungo shall after 
personal examination, attest all entries 
made by the Patwari in Form VII-F or 
Form VII-G and forward it to the Tahsil- 
dar who shall verify it and forward it 
further to the Collector. 

(3) Where. in the case of a land- 
owner, additional copies of Forms VII-C 
and VII-E, and. in the case of a tenant, 
additional copies of Forms VII-D and 
VII-E. have been received by the Collec- 
tor under sub-rule (4) of R. 21-A. the 
Collector shall after holding such inquiry 
as he thinks fit, return them to the Col- 
lector (Tehsildar?) from whom they were 
received along with Form VII-A or Form 
VII-F,. in the case of a land-owner and 
Form VII-B or VII-G, in the case of a 
tenant, as the case may be”, 


Rule 22 enjoins on the Collector a duty to 
prepare a draft statement (mentioned in 
sub-section (1) of S. 32-D of the Act), in 
prescribed Form No. VIII, after satisfying 
himself as to the correctness of the par- 
ticulars mentioned in Form VII-A. A 
copy of the statement in Form VIII is re- 
quired to be forwarded by the Collector 
to the land-owner and has to be served 
on the land-owner like summons in the 
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manner prescribed in Section 90 of the 
Punjab Tenancy Act. 1887. Rule 23-A 
enumerates the prescribed relations fer 
the purposes of Section 32-FF of the Aet. 


12. Broadly speaking the entries 
to be made in Form VII-A relate to the 
name, parentage, place of residence. etc. 
of the land-owner, the total area owned 
or held by him, the total area under self- 
cultivation village-wise, the area under 
tenants with their names. the selected 
area within the permissible limit. parti- 
culars of the area sought to be exempted 
from the ceiling under Section 32-K of 
the Act with reasons for claiming the ex- 
emption, the estimated surplus area. ete. 
In addition to this particulars of any 
transfer or disposition made by the land- 
owner after August 21. 1956. have to be 
furnished as required by the proviso te 
Section 32-B. Where the Patwari pre- 
pares the statement under Section 32-C, 
he has to give same particulars in Part A 
of Form VII-F as those contained in Form 
VII-A; and in addition to those parti- 
culars (statement showing the area owned 
by a land-owner in a Patwar circle). a 
statement is required to be given in 
Part B of that Form showing the trans- 
fers made by the land-owner after 
August 21, 1956. In Part B the name and 
the parentage of the transferor. the date 
of transfer, the party to whom the land 
was transferred. the nature of the trans- 
fer. the area involved with Khasra num- 
bers. particulars of the consideration paid, 
if any. and information about the transfer 
being oral or registered are required to 
be furnished. Form VII-F has to be pre- 
pared by the Patwari, to be attested by 
the Kanungo. and to be verified by the 
Tahsildar. 

13. Following ‘admitted relevant 
legal propositions emerge from the above- 
mentioned provisions of the Act and the 
1958 Rules:— 


(i) Transfers of land effected by a 
land-owner from out of his holding prior 
to August 21 1956, have to be given full 
effect and no part of land so transferred 
is to be deemed to belong to the land- 
owner for purposes of declaring his sur- 
plus area; 

(ii) Voluntary transfers of land made 
by a land-owner after July 30, 1958. have 
to be completely ignored by the State and 
the land so transferred is to be deemed 
to be still belonging to the land-owner 
for purposes of declaring the surplus area 
of the land-owner notwithstanding such 
transfer; 


(iii) Transfers effected by a land- 
owner for consideration out of his holding 
between August 21, 1956 and July 30, 
1958, to a landless person or to a small 
land-owner {up to an area which with or 
without the area owned or held by him 
does not in the aggregate exceed the per- 
missible limit), have te be given effect 
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even against the State if the same are not 
in favour of any of the prescribed rela- 
tions enumerated in Rule 23-A (wife or 
husband. male or female descendants and 
the descendants of such female, father, 
mother, father’s or mother’s sister, brother 
and his descendants, mother’s brother and 
his descendants, wife’s brother and sister’s 
husband): 

(iv) Such transfers (between August 
21, 1956 and July 30, 1958) in favour of 
anyone or more of the prescribed rela- 
tions referred to above have to be ignor- 
ed for the purpose of declaring the sur- 
plus area of the land-owner as if such 
transfers had not been made; 


(v) Though the ownership of the land 
declared surplus vests in the State Gov- 
ernment, compensation therefor is payable 
to the land-owner or to other persons in- 
terested in the land in accordance with 
the relevant provisions. Any person who 
has received any advantage under a trans- 
fer of land to which transfer effect is not 
given under the Act. is bound to restore 
such advantage (or to make compensation 
for it) to the persons from whom he re- 
ceived it; 

(vi) In his return filed under Sec- 
tion 32-B, the land-owner is required (by 
the proviso to that section) to give parti- 
culars of any transfer or other disposition 
of land made by him after August 21, 
1956; and 


(vii) In Part B of Form VII-F to be 
prepared by the Patwari for purposes of 
declaration of the surplus area of a land- 
owner who has not himself furnished 
Form VII-A. particulars of the transfer 
effected by the land-owner along with the 
name and particulars of the transferee, 
etc. have to be specifically mentioned. 


14. It appears to be pertinent to 
notice at this very stage a proposition of 
law which has since been settled by their 
Lordships of the Supreme Court in S. 
Pritam Singh Chahil v. State of Punjab, 
AIR 1967 SC 930. While observing that 
Section 32-FF was added to the principal 
Act to frustrate the device of the land- 
owners for saving lands by transferring 
them to their relatives and after noticing 
the fact that such a transfer made after 
August 21. 1956. was not to affect the 
right of the State Government under the 
Act to the surplus area to which it would 
be entitled but for such transfer, their 
Lordships held as below:— 


“Between the transferor and the 
transferee the transfer would be good. but 
it would not be effective against the State 
Government. That is to say for ascer- 
taining the surplus area the land trans- 
ferred would be included in the trans- 
feror’s land. Out of the total extent. the 
land above the ceiling. that is the permis- 
sible limit. would be the surplus land”. 

This authoritative pronouncement of 
the Supreme Court sets at rest one possi- 
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ble controversy about the effect. of ignor- 
ing the transfers which are not protected 
by the Act. It also establishes beyond 
doubż that the transfer being good for all 
purposes between the transferor and the 
transferee and being rendered ineffective 
only against the State Government, the 
interest of the transferee may subsist in 
the matter of the declaration of the sur- 
plus area in most of the cases. He would, 
in the first instance, be interested in 
showing, if possible, that his transfer was 
either effected before August 21, 1956, or 
if the transferee does not happen to be 
one of the prescribed relatives the trans- 
fer was effected before July 31, 1958. He 
may also be interested to make some 
claim in appropriate proceedings before 
some competent authority under the pro- 
viso to Section 32-FF. Even Mr. S. S. 
Kang, the learned Deputy Advocate- 
General for the State of Punjab was not 
able to suggest that an order passed under 
the Act for declaring the surplus area of 
a land-owner cannot prejudically affect 
the interest of a transferee from that 
land-owner. It is in this perspective that 
we are called upon to decide whether a 
person to whom land has been transfer- 
red efter August 21. 1956, is or is not a 
person interested in the proceedings for 
the declaration of the surplus area to 
whom an opportunity to safeguard his in- 
terests has to be allowed by giving him a 
notice before declaring the surplus area 
of the transferor under the Act, 


15. Mr. Jagan Nath Seth. the learn- 
ed Advocate for the appellants, referred 
to a large number of cases under the cor- 
responding Punjab Act (the Punjab Secu- 
rity of Land Tenures Act, X of 1953) in 
which it has been held from time to time 
by different Benches that a transferee 
from a Jand-owner is a person concerned 
Or a person interested in the matter of 
declaration of surplus area and is entitled 
to be given notice of those proceedings, 
and to have his objections, if any enter~ 
tained and adjudicated upon by the ap- 
propriate authorities under that Act, Re~ 
ference was made in this connection to the 
judgments of Shamsher Bahadur. J. in 
Ghamandi lal v. State of Punjab, 1965 
Pun LJ 24 and Indrai Singh v. State of 
Punjab, 1965 Pun LJ 66 and to my Single 
Bench judgment in Smt. Pari v. State of 
Punjab, (1966) 68 Pun LR 344. Counsel 
then brought to our notice the Division 
Bench judgment of S. B. Capoor. J. and 
myself in Hardev Singh v. State of Pun-~ 
jab, ILR (1970) 1 Puni and Har 411. 
Besides interpreting the relevant rules 
under the Punjab Act to suggest that such 
a notice was necessary. I hed specifically 
observed in that judgment (with which 
S. B. Capoor, J. concurred) that 


“even otherwise. the requirement of 
service of notice on all persons interested 
under sub-rule (3) of R.6 of the 1956 
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Rules (framed under the Punjab Act) ap- 
pears to us to be based on principles of 
natural justice requiring an opportunity 
being afforded to any person who is like- 
ly to be prejudicially affected by an order 
which might be passed in the relevant 
proceedings”. 


It had further been observed by the 
Division Bench in Hardey Singh’s case 
(supra) that such a notice cannot be dis- 
pensed with on the mere ground that 
particular transferees or tenants who may 
otherwise be deemed to be the persons in- 
terested in the proceedings may have no 
good defence to the proposed order, Even 
before the Bench hearing Hardey Singh’s 
case reliance was sought to be placed by 
the State counsel on certain observations 
made in the Full Bench judgment of this 
Court in ILR (1966) 1 Punj 707 at p. 722 
= (AIR 1967 Puni 198) (FB) to the effect 
that the contention that the non-giving 
of notice to the transferees violates the 
principles of natural justice has no sub- 
stance. Since Hardev Singh’s case had 
arisen under the Punjab Act and Pritam 
Singh’s case was decided under the Pepsu 
Act, between the relevant provisions of 
which two Acts there are certainly some 
differences which may not be very mate- 
rial for our present purposes. the Divi- 
sion Bench did not feel itself bound to 
five effect to the law laid down by the 
Full Bench in Pritam Singh’s case under 
a different statute. 


16. Mr. Seth next placed reliance 
on the Full Bench judgment of P. C. 
Pandit, S. S. Sandhawalia and M. S. 
Guiral, JJ. in Balwant Singh Chopra v. 
Union of India, 73 Pun LR 335 = (AIR 
1972 Punj 133) (FB). In fact the decision 
on the relevant point was concluded by 
the Division Bench of Mahajan and 
Sandhawalia. JJ. while making reference 
to the Full Bench on some other question 
with which we are not concerned. 
Sandhawalia, J. who prepared the judg- 
ment of the Division Bench (with which 
Mahajan, J. agreed) referred to the pre- 
vious decisions (to which I have already 
referred) and followed the view adopted 
by the earlier Division Bench in Hardev 
Singh’s case, ILR (1970) 1 Punj 411 on the 
ground that the said decision was bind- 
ing on them and was in consonance with 
the consistent view held in this Court on 
that point. The learned Judge endorsed 
that view further by observing that even 
otherwise he was wholly in agreement 
with the reasoning and ratio of the deci- 
sion in Hardev Singh’s case wherein it 
had been held that the requirement of 
notice was based on the principles of 
natural justice. 


17. The last authority on which 
Mr, Seth relied in this connection is the 
judgment of my lord the Chief Justice 
and my learned brother Jain. J. in Smt. 
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Ankauri v. Financial Commr. 1971 Rey 
LR 169 (Puni). The Division Bench in 
that case appears to have merely follow-~ 
ed and endorsed the view taken by this 
Court in the earlier decisions. Mr. S. 9S, 
Kang placed reliance on the other hand 
on the following passage in the judgment 
of the Full Bench in Pritam Singh’s case, 
ILR (1966) 1 Punj 707 = (AIR 1967 Punj 
198) (FB) (supra) which judgment was 
given in relation to the Pepsu Act as dis- 
tinguished from the cases relied upon by 
Mr. Seth, all of which had arisen under 
the Punjab Act:— 


“The last contention of Mr. Tuli is 
that no notice was issued to the donees 
before the surplus area was determined. 
Section 32-FF provides that no transfers 
or other disposition of land after 21st 
August, 1956. shall affect the right of the 
State Government, under this Act. to the 
surplus area to which it would be entitl- 
ed, but for transfer or disposition. The 
net result of this provision is that the 
transfers have to be ignored. If the 
transfers are ignored, no question of any 
notice to the transferees arises. The 
transferred property will not vest in the 
transferees and for the purposes of the 
Act, they will not be deemed to be the 
owners of the property. Therefore, the 
contention. that the non-giving of notice 
to the transferees violates the principles 
of natural justice, has no substance. It 
is not disputed that notice was given to 
the donor”. 


18. Though Mr. Seth has tried fo 
argue that a transferee is included in the 
expression “persons concerned” occurring 
in Section 32-D(2) of the Act. and is, 
therefore. entitled to be heard at all 
stages relating to the declaration of the 
surplus area of the transferor. we con= 
Sider it unnecessary to enter into this 
controversy for the simple reason that 
even if the statute and the rules framed 
thereunder are silent on the point, it ap- 
pears to us to be necessary for satisfying 
the principles of natural justice, without 
which it is impossible to maintain the rule 
cf law. to give an adequate opportunity 
to a transferee to safeguard his interest 
in proceedings which can possibly culmi- 
nate in a decision prejudicially affecting 
him and his property rights. I have al- 
ready illustrated in an earlier part of this 
judgment that the interests of sucha 
transferee are always in jeopardy in pro- 
ceedings for determination of the surplus 
area of his transferor. The Full Bench in 
Pritam Singh’s case, ILR (1966) 1 Punj 
707 = (AIR 1967 Punj 198) (FB). appears 
to have thought (in the passage quoted 
above) that the net result of Sec. 32-FF 
was that “the transfers have to be ignor- 
ed” and, therefore, “no question of any 
notice to the transferees arises”. It has 
since been settled by the Supreme Court 
in S, Pritam Singh Chahil’s case, AIR 
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1967 SC 930 (supra) that the only effect 
ef Section 32-FF is that such transfers do 
net bind the Government. but they are 
otherwise good transfers so far as the 
transferors and the transferees are con- 
cerned, The point in issue does not ap- 
pear to have been argued before the Full 
Bench at any length and appears to have 
been raised there almost incidentally to- 
wards the end of the case. It appears to 
me that in view of the authoritative pro- 
nouncement of the Supreme Court in 
Pritam Singh Chahil’s case relating to the 
scope and effect of Section 32-FF relating 
tə transfers referred to therein and hav- 
ing regard to the other provisions of the 
Act and the Rules, the observations of the 
Full Bench in the case of ILR (1966) 1 
Punj 707 = (AIR 1967 Punj 198) (FB) 
(supra) (about no notice of the surplus 
proceedings to the transferee being neces- 
sary). which have been quoted in an 
earlier part of this judgment. are no 
lenger good law. 


19. It cannot be doubted that the 
‘transferee of the kind with whom we are 
dealing may in certain circumstances be 
entitled to the benefits of the proviso to 
Section 32-FF. The interest of the trans- 
feree is also recognised in the require- 
ment to give particulars of the transfer in 
the return to be filed under Section 32-B 
and also in Part B of From VU-F. In 
most of these cases the likelihood of a 
conflict between the interest of the trans- 
feror and the transferee cannot be ex- 
cluded. We are, therefore. unable to find 
any force in the contention of Mr, Kang 
that the interest of the transferee is fully 
ee by giving notice to the trans« 

eror. : 


20. It is absolutely fallacious for 
the State counsel to argue that principles 
of natural justice cannot operate in a case 
where the relevant rules do not make 
provision for the same being followed. 
Things may be different in a case where 
the application of particular rules of natu- 
ral justice may be excluded by the Legis- 
lature. That is not the case here. No 
part of the Act or the Rules framed 
thereunder has even purported to exclude 
the well-known principle of audi, alteram 
partem. Without feeling the necessity of 
referring to the long series of cases re- 
lating to the observance and importance 
of the abovementioned principle of natu- 
ral justice. I may quote with advantage 
the following passage from the latest 
judgment of the Supreme Court on the 
subject in Union of India v. Col. J. N. 
ee 1970 Serv LR 748 = (AIR 1971 SC 


"As observed by this Court in A. K. 
Kraipak v. Union of India. 1969 Serv LR 
445 = (AIR 1970 SC 150) ‘the aim of 
rules of natural justice is to secure jus- 
tice er to put it negatively to prevent 
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miscarriage of justice. These rules can 
operate only in areas not covered by any 
law validly made. In other words they 
do not supplant the law but supplement 
it. It is true that if a statutory provision 
can be read consistently with the princi- 
ples of natural justice, the Courts should 
do so because it must be presumed that 
the legislatures and the statutory autho- 
rities intended to act in accordance with 
the principles of natural justice. But if 
on the other hand a statutory provision 
either specifically or by necessary impli- 
cation excludes the application of any or 
all the principles of natural justice. then 
the Court cannot ignore the mandate of 
the legislature or the statutory authority 
and read into the concerned provision the 
principles of natural justice. Whether 
the exercise of a power conferred should 
be made in accordance with any of the 
principles of natural justice or not de- 
pends upon the express words of the pro- 
vision conferring the power, the nature 
of the power conferred, the purposes for 
which ‘it is conferred and the effect of the 
exercise of that power”. 


21. In State of Orissa v., Dr. (Miss) 
Binapani Dei AIR 1967 SC 1269. it was 
held that even an administrative order 
which involves civil consequences must 
be made consistently with the rules of 
natural justice after informing the person 
concerned of the case against him, the 
evidence in support thereof, and after 
giving such person an opportunity of 
being heard and of meeting or explaining 
the evidence. It was further observed 
that a decision arrived at without con- 
forming to the above principles would be 
contrary to the basic concept of justice 
and cannot have any value. It is beyond 
doubt that the proceedings under the Act 
with which we are concerned are unques-~ 
tionably quasi-judicial. The observations 
of the Supreme Court in Dr. (Miss) Bina- 
pani Dei’s case therefore, apply to the 
Same with still greater force. 


22. Again in AIR 1970 SC 150. it 
was observed that the aim of rule of 
natural justice is to secure justice or to 
put it negatively to prevent miscarriage 
of justice. It was specifically stated that 
the rules of natural justice can operate 
only in areas not covered by any law 
validly made In other words they do 
not supplant the law of the land. but sup- 
plement it. Detailed reference was then 
made to the great deal of change which 
the concept of natural justice has under- 
gone in recent years. It was specifically 
held that the opinion held eerlier by the 
Courts to the effect that unless the autho- 
rity concerned was required by law under 
which it functioned to act judicially there 
was no room for the application of the 
ane of natural justice no longer holds 
food, 
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23. Following the principles laid 


down in the abovementioned judg- 
ments of the Supreme Court and 
tthe earlier judgments of that Court 


in which the earliest dicta on the 
subject in Board of Education vV. 
Rice, 1911 AC 179, were approved, I 
would answer the question referred to us 
in the affirmative and hold that where a 
transfer is made by a land-owner after 
August 21. 1956. the transferee is a per- 
son interested in participating in the pro- 
ceedings for declaration of surplus area 
and. he must be given an opportunity of 
being heard to avoid his interest being 
prejudicially affected before declaring the 
eis area of his transferor under the 
ct. 


24. The costs of the hearing be- 
fore the Full Bench shall abide the deci~ 
Sion of the appeal which shall now go 
back to the Division Bench for being 
decided in accordance with law, keeping 
in view the answer returned by us to the 
question referred by the Division Bench. 


HARBANS SINGH, C. J.:—~ 25. I 
agree. 

GURDEV SINGH, J. :— 26. I 
agree. 


B. R. TULI, J. :-— 27. I entire~ 
ly agree with the judgment prepared by 
my learned brother Narula, J.. and the 
answer proposed by him to the question 
of law referred to this Bench for decision. 
It was argued before us that the 1958 
Rules do not contemplate the giving of 
notice to the transferees. This is so and 
that is why the matter was refer- 
red to a Full Bench. We have to 
determine whether the provisions of 
the Act require a notice to be given 
or not and if the Rules do not make 
a provision for a notice to be given, the 
provisions of the Act shall have force in- 
stead of the Rules. In my opinion. the 
proviso to Section 32-FF clearly indicates 
the desirability of notice being issued to 
the transferee. This proviso puts a statu- 
tory obligation on the transferor to res~ 
tore the advantage he received under the 
transfer he made in favour of the trans- 
feree out of the land. which formed part 
of the surplus area and of which the 
transferee lost possession because of the 
provisions of the Act, vesting the surplus 
area in the Government. The transferee 
has no cause of action for claiming res- 
toration of such advantage from the trans- 
feror till the land transferred to him is 
determined as part of the surplus area of 
the transferor and it is, therefore, neces- 
sary that this matter should be decided 
in his presence. 


Under the law of contract, the trans- 
feree will have no right to claim the res- 
toration of advantage because there is no 
provision which declares the sales of sur- 
plus area by the land-owner as illegal. As 


1972 P. & H./16 VI. G—42 


Í 
Sham Lal v. Uni in of India 


P. & H. 241 


has been pointed out by their Lordships 
in Pritam Singh Chahil’s case, AIR 1967 
SC 930 the transfer is good as between 
the transferor and the transferee but qua 
the State Government it has to be ignor- 
ed. It is for this reason that the proviso 
gave the right to the transferee to claim 
restoration of advantage and put the 
transferor under the statutory obligation 
to restore that advantage. It is also open 
to the transferee to show that the gale in 
his favour needs protection according to 
the provisions of the Act and should not 
be ignored. I am, therefore. firmly of 
the opinion that notice of the proceed- 
ings for declaring surplus area of a big 
landowner is necessary to be given to the 
transferees before final orders are passed 
in that matter. 


PREM CHAND JAIN, J.:— 28. I 
agree with my learned brother Narula. J. 
Question answered in affirmative. 
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Sham Lal Sood. Petitioner v. Union 
of India and another, Respondents. 


Civil Writ No. 1660 of 1970. D/- 22- 
2-1971. 


: (A) Fundamental Rules (as amended 
in 1965), Rule 56 (a}, (co) — Provision re- 
garding superannuation — Clause (a) and 
not Clause (c) applies to a transferred 
ministerial Govt. servant for determin- 
ing his age of retirement. (X-Ref:— Cen- 
tral Civil Services (Part B States Trans- 
ferred Employees) Rules (1953), Rule 9 
(4)), Writ Apneal No. 316/1969, D/- 4-12- 
1970 (Andh Pra), Rel. on; 1969 Ser LR 
551 (Delhi), Disting. (Paras 4. 7, 8) 


Thus, having opted for central scales 
of pay etc. a transferred: ministerial Gov- 
ernment Servant from the State of Pepsu 
though a pre-1938 entrant in service. is 
governed by clause (a) and not clause (c) 
of Rule 56 of the Fundamental Rules (as 
amended in 1965) for the purpose of 
determining his superannuation age. It 
is so because Rule 9 (4) of Central Civil 
Services (Part B States Transferred Em- 
ployees) Rules, 1953 applicable to such 
servant determines his status and treats 
him as post-1938 entrant for the pur- 
poses of Rule 56 of the Fundamental 
Rules. (Paras 4, 7. 8) 


(B) Constitution of India. Article 226 
— Mandamus — Issue of — Retention 
in service beyond the age of superannua- 
tion of any Government Servant being 
discretionary is by way of concession and 
not by way of any right. Therefore, 
merely because of such retention of some 
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other employees the writ of mandamus 
directing to retain also the petitioner, 
cannot be issued. (Para 10) 
Cases Referred: Chronological Paras 
` (1970) Writ Appeal No. 316 of 1969, 
D/- 4-12-1970 (Andh Fra), Post- 
master~Genera!l Andhra Pradesh 
Circle „Hyderabad v. Mohd. Abdul 
Hamid Khan 
(1969) 1969 Ser LR 551 (Delhi). 
Jagan Nath v Union of India 
(1969) LPA No. 15 of 1969, D/- 19- 
9-1969 (Delhi), Union of India 
y. Jagan Nath 8 
(1967) AIR 1967 SC 1889 (V 54) = 
(1968) 1 SCR 185 Roshan Lal 
Tandon v. Union of India 7 


C. L. Ghai. for Petitioner; C. D. De- 
wan. Addi. Advocate-General, Haryana, 
for Respondents, 


ORDER:— This judgment will dis- 
pose of C. W. No. 1660 of 1970, Sham 
Lal Sood v. Union of India and C. W. No. 
8 of 1971. Roshan Lal Sharma v. Union 
of India as common questions of law and 
fact arise in both these petitions. 


Z: Sham Lal Sood, petitioner in 
C. W. No. 1660 of 1970. joined service 
as a Clerk in the Postal Department of 
the erstwhile Patiala State on April 25, 
1931, and was confirmed in that post with 
effect from November 26, 1935. With 
effect from August 20. 1948. the Patiala 
and East Punjab States’ Union (herein- 
after called the Pepsu State) was formed 
by the merger of eight East Punjab Sta- 
tes, including Patiala, and all the em- 
ployees of those covenanting States be- 
eame the employees of the Postal Ad- 
ministration of that Union. The Consti- 
tution of India was brought into force 
with effect from January 26, 1950. as a 
result of which the Postal Department of 
the Pepsu State was amalgamated with 
the Postal Department of the Union of 
India with effect from April 13, 1950. and 
the permanent staff working on that date 
was given option either to elect the Cen- 
tral scales of pay and allowances and 
cther conditions of Service or elect to 
be governed by the pre-absorption con- 
ditions of service vide Government of 
India. ea of Finance Communica- 
tion No. F. 5 (14)-E/III/51, dated June 13. 
1951. a terms of that communication, 
the petitioner gave his option on Oct- 
ober 25. 1951, electing the Central scales 
of pay and allowances and other con- 
ditions of service. Thereafter, a clarifi- 
cation was issued by the Government of 
India on December 10. 1951. according to 
which the words “as for post-1938 en- 
trants” were to be added to the second 
sub-para of page 5 of the original com- 
munication dated June 13, 1951. The case 
of the respondeits is that under 
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the. 
option exercised by the petitioner he- 
had to retire at the age of 58 years, 


A.I. Re 


which is the age of superannuation of 
post-1938 entrants. The case of the 
petitioner. on the other hand, is that he 
is governed by clause (c) of Fundamen- 
tal Rule 56, under which his age of su- 
perannuation is 60 years as he is a pres 
1938 entrant into service. 


3. Roshan Lal Sharma, petitioner 
in C. W. No. 8 of 1971, was appointed 
as a Clerk in the Postal Department of 
the erstwhile State of Patiala on March 
8. 1934. and was confirmed in that post 
with effect from that very date. He also 
became an employee of the Fepsu State 
after its formation and exercised his option 
in favour of Central Scales of pay and 
allowances and other conditions of Ser- 
vice like Sham Lal Sood. He also claims 
to be a pre-1938 entrant and, therefore, 
entitled to continue in service till attain- 
ing the age of 60 years. which is the age 
of superannuation under clause (c) of 
Fundamental Rule 56. 


4. In both the cases. therefore. the 
questicn for determination is whether 
the age of superannuation of the peti- 
tioners is 60 years under clause (c) of 
Fundamental Rule 56, or 58 years under 
clause fa) of that Rule. That Rule, in 
so far as relevant. prior to its amend- 
ment in 1965, read as under:-— 

“F. R. 56 (a) Except as otherwise 
provided in the other clauses of this Rule, 
the date of compulsory retirement of a 
Government servant other than a minis- 
terial servant, is the date on which he 
attains the age of 55 years. He may be 
retained in service after the date of 
compulsory retirement with the sanction 
of the Local Government on publie 
grounds, which must be recorded in writ- 
ing, but he must not be retained after 
the age of 60 years except in very special 
circumstances, 

(b) (3) A miristerial servant who is 
not governed by sub-clause (ii) may be 
required to retire at the age of 55 years, 
but should ordinarily be retained in 
service. if he continues efficient. upto the 
age of 60 years. He must not be retained 
after that age except in very special 
circumstances, which must be recorded in 
writing. and with the sanction of the 
Local Government. 

Gi) A ministerial servant— 

(1) who enters Government service 
on or after the lst April. 1938. or 

(2) who, being in Government service 
on the 3lst March, 1938, did not hold a 
lien or a suspended lien on a permanent 
post on that date, 
shall ordinarily be required to Te- 
tire at the age of 55 years. He must not 
be retained after that age except on pub- 
lic grounds which must be recorded in 
writing. and with the sanction of the 
Local Government he must not be re« 
tained efter the ‘age of 60 years except 
in very special circumstances,” : 
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5. According to this Rule, minis- 
terial servants, who had entered Service 
before April 1. 1938. or held a lien or a 
suspended lien on a permanent post on 
March 31. 1938 were ordinarily to be 
retained in service, if they continued effi- 
cient, upto the age of 60 years, This 
Rule was amended in 1965 and the rele- 
vant provisions of the amended Rule are 
as under:— 

“F. R. 56 (a) Except as otherwise pro- 
vided in this rule, every Government 
servant shall retire on the day he attains 
the age of fifty-eight years. 

(b) A workman who is governed by 
these rules shall be retained in service 
till the day he attains the age of sixty 
years. 

(c) A ministerial Government ser- 
vant who entered Government service on 
or before the 31st March. 1938. and held 
on that date— 

(i) a lien or a suspended lien on a 
permanent post or : RA 

(ii) a permanent post in a provisional 
substantive capacity under clause (d) of 
Rule 14 and continued to hold the same 
without interruption until he was con- 
firmed in that vost. shall be retained in 
service till the day he attains the age of 
sixty years. 

Note: For the purpose of this clause, 
the expression “government service” in- 
cludes service rendered in a former Pro- 
vincial Government.” 


6. Under this Rule a ministerial 
servant, who entered Government service 
on or before March 31. 1938, or held a 
lien or a suspended lien on that date was 
entitled to be retained in service till the 
date he attained the age of 60 years. 
Every ministerial Government servant, 
who entered Government service after 
March 31. 1938. was to retire on attain- 
ing the age of 58 years. 


7. The President of India also 
framed the “Central Civil Services 
(Part B States Transferred Employees) 
Rules. 1953,” which were deemed to have 
come into force in the case of transferred 
employees from the Patiala and East 
Punjab States’ Union on April 13, 1950. 
The relevant rule is Rule 9 (4). which 
reads— 


“For the purpose of determining the 
age of retirement for ministerial Gov- 
ernment servants the provisions of Fun- 
damental Rule 56 (b) (ii) shall apply.” 


This rule read along with Fundamen- 
tal Rule 56 (b) (ii) as in force in 1953 
shows that the ministerial servants of 
Pepsu State transferred to the Union of 
India were to be treated as having en- 
tered Government service on or after 
April 1, 1938, or who being in Govern- 
ment service on March 31, 1938. did not 
hold a lien or a suspended lien on a 
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permanent post on that date and were, 
therefore, ordinarily to be required to 
retire at the age of 55 years. Rule 9 (2) 
of these Rules also shows that a trans-| | 
ferred employee. who elected the Cen- 
tral Rules was to be subjected to the 
Revised Pension Rules as applicable to 
post-1938 entrants as amended from time 
to time and all the permanent or tem- 
porary service rendered by him under 
the State Government prior to absorp- 
tion was to be treated as permanent and 
temporary service rendered under Gov- 
ernment. Since the position of the trans- 
ferred ministerial Government servants 
as post-1938 entrants ın service was cry- 
stallised under these Rules, they were to 
be treated as post-1938 entrants for the 
purposes of Fundamental Rule 56 as 
amended in 1965. The amended provision 
in that Rule with regard to post-1938 
entrants is clause (a) and not clause (c) 
which is being invoked by the petitioners. 
Clause (c) would have applied to the 
petitioners if Rule 9 of the Central Civil 
Services (Part B States Transferred Em- 
ployees), Rules. 1953. had not been there. 
It is true that these Rules were enact- 
ed in 1953 but they were given retros- 
pective effect from April 13. 1950. in the 
case of the transferred employees from 
Pepsu State and it is well known that a 
Legislature can make retrospective legis- 
lation. The power of the President of 
India to make rules under Article 309 of 
the Constitution is a legislative power. 
It has also been held by their Lordships 
of the Supreme Court in Roshan Lal 
Tandon v. Union of India, AIR 1967 SC 
1889, that: 


* ....0nce appointed to his post or 
office the Government servant acquires 
a status and his rights and obigations are 
no longer determined by consent of both 
parties, but by statute or statutory rules 
which may be framed and altered uni- 
laterally by the Government.” 
Paragraph 5 in the communication dated 
June 13, 1951 read as under:— 


“(5) The permanent staff in service 
on the date of Federal Financial Integra- 
tion will be given the option either to 
elect the Central scales of pay and allow- 
ances and other conditions of Service or 
retain the pre-absorption scales of pay 
and allowances and other conditions of 
service. Those who elect the former will 
be governed by the Government of India 
Rules and conditions of service in all mat- 
ters while those who elect the latter 
will continue to be governed by their 
pre-absorption rules and conditions of 
service. The option. which should be 
exercised in a clear and unambiguous 
manner before 3list March, 1952, once 
exercised, will be final. Failure to ex- 
ercise any option or any ambiguous eX- 
ercise of option by this date in “any case 
will be construed as an exercise of option 
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for the Central rules and conditions of 
service. 


For the purpose of these orders, the 
term ‘Central scales of pay and allowances 
and other conditions of service’ will mean 
such scales of pay and allowances and 
conditions of service as are applicable to 
post-1931 entrants to Central Govern- 
ment Services. In regard to pension the 
Revised Pension Rules promulgated in 
the Ministry of Finance office memo- 
randum No. F. 3 (1)-Est (Spl)/47, dated 
the 17th April. 1951, as amended from 
time to time will be applicable. 


Orders will be issued separately as 
to the manner in which past service will 
be reckoned for purposes of leave and 
pension under the new conditions of 
service.” 


8. The petitioners gave their op- 
tion in terms of this paragraph and, 
therefore. the conditions of service ap- 
plicable to them were those as were ap- 
plicable to post-1931 entrants to Central 
Government services. On December 10, 
1951, the words ‘as for post-1938 entrants’ 
were added at the end of second sub- 
para of paragraph 5, which only related 
to the calculation of pension. According 
to these communications, the petitioners 
were to be governed by the conditions 
of service as applicable to post-1931 en- 
trants in Government service. If the 
matter had rested only with these com- 
munications. the petitioners would have 
been governed by clause (c) of Funda- 
mental Rule 56 as amended in 1965, but 
lthe difference has been made by Rule 9 
(4) of the Central Civil Services (Part B 
States Transferred Employees) Rules, 
1953. which determined the status of the 
transferred ministerial servants from 
Pepsu as that of entrants in Government 
service after March 31, 1938, and for this 
reason clause (a) of Fundamental Rule 56 
applies to them and not clause (c) A 
similar view has been taken by a Divi- 
sion Bench of the Andhra Pradesh High 
Court in Writ Appeal No. 316 of 1969 (A. 
P.). Postmaster-General, Andhra Pradesh 
Circle, Hyderabad v. Mohd. Abdul Hamid 
Khan. decided on 4-12-1970. A contrary 
view has, however. been taken by a learn- 
ed Judge of the Himachal Bench of the 
Delhi High Court in Jagan Nath v. Union 
of India. 1969 Ser LR 551 (Delhi). hold- 
ing that Fundamental Rule 56 (c) applied 
to a ministerial Government servant who 
entered service of the erstwhile Pepsu 
State on or before March 31. 1938 and 
this view owas upheld by a Division 
Bench of that Court in L. P. A. No. 15 
of 1969 (Delhi). Union of India v. Jagan 
Nath decided on 19-9-69. What was consi- 
dered in that case was the meaning of 
the words “Provincial Government” in 
the note to Fundamental Rule 56 (c) and 
it was held that the service in the erst- 
while Patiala State as well as in the 
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Patiala and East Punjab States Union 
amounted to service under a Provincial 
Government That case is clearly dis- 
tinguishable, In that case the petitioner 
Jagan Nath was an employee of the 
Patiala State and on the formation of 
the Pepsu he became an employee of that 
State. On the merger of Pepsu with 
the State of Punjab with effect from 
November 1, 1956. he became an em- 
ployee of the Punjab Government. At 
the time of re-organisation of the State 
of Punjab, he was allocated to the Union 
Territory of Himachal Pradesh, the em- 
ployees of which Territory were gov- 
erned by Fundamental Rules and the 
question, therefore. arose whether Jagan 
Nath had to retire on attaining the age of 
58 years under clause (a) of Fundamen- 
tal Rule 56, or on attaining the age of 
60 years under clause (c) of that Rule. 
The decision of that question depended 
on whether the service in the erstwhile 
Patiala State and Pepsu was to be con- 
sidered aS service rendered in a former 
Provincial Government and it was de- 
cided that that service was to be con- 
sidered as having been rendered under 
the Provincial Government. With very 
great respect I am in complete agree- 
ment with that conclusion on the facts 
of that case but there was no question 
in that case of the status of Jagan Nath be 
ing determined under the provisions of 
the Central Civil Services (Part B States 
Transferred Employees) Rules, 1953. as 
he did not become the emplovee of the 
Union of India on April 13. 1950, like 
the petitioners in these cases. He became 
an employee of the Union Territory of 
Himachal Pradesh on or after November 
1. 1966, and te him the Central Civil 
Services (Part B States Transferred Em- 
ployees) Rules. 1953. did not apply. With 
reference to those Rules. I have already 
held thet the petitioners in the two peti- 
tions before me were to be treated as 
post-1938 entrants in Government service 
and not as pre-1938 entrants. In their 
cases the service rendered in a former 
‘Provincial Government’ as per the note 
to clause (c) of Fundamental Rule 56, 
is neither relevant nor of any signific- 


ance. The learned counsel for the peti- 
tioners cannot. therefore. derive any 
assistance from the judgments of the 


Delhi High Court. The judgment that 
directly covers the point is the one ren- 
dered by the Andhra Pradesh High Court 
(Supra) as it takes into consideration the 
provisions of the Central Civil Services 
(Part B States Transferred Employees} 
Rules, 1953, and with respect I express 
my complete agreement with it. 


§, In C. W No. 8 of 1971. an ad=- 
ditional point has been taken in the re- 
plication to the following effect:— 

nS eke Guanes ae despite the judgment of 
the Andhra Pradesh High Court. many 


" 4972 


officials who were formerly serving in 
the Princely States have been allowed to 
continue up to 60 years in view of the 
judgment of Simla Bench of Delhi High 
Court and their cases are exactly simi- 
lar to that of the petitioner. Their names 
inter alia, are as urider:— 

(1) Shri Nand Lal Sharma, Superin- 


tendent. Accountant Generals Office 
Chandigarh; 
(2) Shri Jagdish Sahai, Dubey As- 


sistant Accountant General’s Office Chan- 
digarh. 

(3) Shri Ram Murti Sharma, Assist- 
ant, Treasury Office, Simla.” 

10. It is not stated whether the 
employees mentioned above became the 
employees of the Union of India on April 
13, 1950. or as a result of any other allo- 
cation thereafter. This allegation is, 
therefore, not sufficient to bring out dis- 
crimination. Moreover. it is open to the 
Union of India to retain any employee 
in its service even after attaining the 
age of superannuation which is by way 
of concession and not by way of right. 
Their Lordships of the Supreme Court 
have ruled that no person has a right to 
{claim a concession and, therefore. assum- 
ing that the three persons named in the 
replication have been retained in ser- 
vice after attaining the age of 58 vears, 
it does not entitle the petitioner to a 
writ of mandamus directing the respond- 
ents to retain him also in service upto 
the age of 60 years. If the age of super- 
annuation in his case is 58 years. as I 
have held above. he cannot claim to re~ 
main in service till he attains the age 

of 60 years merely because some other 
‘lofficials have been retained in view of 
the decision of the Delhi High Court. In 
the absence of full facts. it is not easy 
to determine whether the cases of those 
three officials are akin to the cases be- 
fore the Delhi High Court or are akin 
to the cases of the petitioners before me 
or before the Andhra Pradesh High 
Court. This additicnal fact mentioned in 
the replication is also of no help to the 
petitioner. 

11. For the reasons given above, 
there is no merit in these writ petitions, 
which are dismissed but without any 
order as to costs as the question of law 
involved was by no means an easy one. 

Petitions dismissed. 
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FULL BENCH l 

HARBANS SINGH, C. J.. GURDEV 
SINGH AND PREM CHAND JAIN, JJ. 
D. A. V. College. Hoshiarpur Society 
Hoshiarpur, through Balbir Singh its 
President. Appellant v. Sarvada Nand 


CP/CP/B488/72/LGC 


D. A. V. College v. S. N. A, S. H, School (FB) 


Anglo Sanskrit Higher Secondary School, 
Managing Committee, Respondents. 

Letters Patent Appeal No. 122 of 
1966 decided by F. B. on 20-9-1971 and 
by D. B. on 20-1-1972. against judgment 
of P. D. Sharma. J. reported in AIR 1967 
Punj 501. 

(A) Hindu Law — Religious and Cha- 
ritable endowment — Educational insti- 
tution like a school — Whether capable 
ot holding property and is a juristic per- 
son. 

(Per Full Bench):— If the object of 
the Educational Institution or the School 
is such as is recognised as charitable or 
religious under the Hindu Law, such an 
Eductaional Institution or School will be 
regarded as possessing a juristic person- 
ality and will be capable of holding pro- 
perty. (Case law discussed.) (Para 31) 


Apart from the natural persons and 
the corporations which are recognised by 
English Law, under Hindu Law if an en- 
dowment is made for a religious or cha- 
ritable institution. without the instru- 
mentality of a trust. and the object of 
the endowment is one which is recognis- 
ed as pious either being religious or cha- 
ritable under the accepted notions of 
Hindu Law. the institution will be treat- 
ed as a juristic person capable of hold- 
ing property. (Para 24) 


A school, like Sarvadanand Anglo 
Sanskrit Higher Secondary School. at 
Bassikalan in the instant case. which is 
meant for imparting general education to 
the public at large would be a charitable 
institution within the purview of Hindu 
Law. (Paras 29, 30) 

(B) Civil P. C. (1908), O. 6. R. 17 — 
Amendment of plaint by adding new re- 
liefs —- Where a mere declaration is ask- 
ed for, an amendment of plaint by ad- 
ding the appropriate consequential relief 
to bring it in proper form may be allow- 


ed — (X-Ref:— Specific Relief Act 
(1963) S. 34) — (Per D. B ina order of 
reference). (Para 4) 


(Per Division Bench in order of re- 
ference):—- Amendment of the plaint 
would be allowed by the Court for the 
proper decision of the issues between 
the parties and the suit cannot be dis- 
missed simply on the ground that it was 
for a mere declaration and the plaintiff 
did not seek any further relief. AIR 
1967 Punj. 501 Affirmed. (Para 4) 


(C) Specific Relief Act (1963). Sec- 
tion 34 -—— Possession with third party 
viz.. the School or Institution — A suit 
for declaration that the plaintiff is en- 
titled to management and possession of 
School and for injunction restraining the 
defendant from interfering with the 
plaintiff’s possession and management of 
school, is maintainable, Plaintiff need — 
not pray for actual possession. (Per 
D. B. in order of reference). (Paras 6, 9) 
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(Per Division Bench in order of re- 
ference):— 


Where the property is owned by the 
deity or the math or some other juris- 
tic person capable of holding property 
and the dispute is only with regard to 
the human agency which has to adminis- 
ter the affairs of such an institution, the 
person claiming management need not 
bring a suit for actual possession of the 
property as distinguished from the pos~ 
session of the management which can be 
enforced only by preventing the other 
party from interference. AIR 1941 Mad 
822 (FB). Not Followed; AIR 1961 SC 808 
and (1904) ILR 28 Bom 567, Followed. 

(Para 9) 

Cases Referred: Chronological Paras 
AIR 1961 SC 808 = 1962-1 SCR 

67, Mohd Yunus v. Syed Unnissa 9 
AIR 1958 Mys 93 = ILR (1957) 
Mys 291. V. Mariyappa v. B. K. 

Puttaramayya 26 
AIR 1953 SC 491 = 1954 SCR 277 
Saraswathi Ammal v. Rajagopal 


Ammal 
AIR 1941 Mad 822 == 1941-2 Mad 
LJ 463 (FB)  Kandaswami v. 
Vagheesam 8 
AIR 1940 PC 116 = 67 Ind App 251, 
Masjid Shahid Ganj v. Shiromani 
Gurdwara Parbandhak Committee, 
Amritsar 27 
AIR 1925 PC 139 = 52 Ind App 245, 
Pramatha Nath Mullick v. Pradh- 
yumna Kumar Mullick 22 
AIR 1922 PC 123 = 48 Ind App 302, 
Vidya Varuthi ie Swamigal 
v. Baluswami Ayy 24 
(1904) ILR 28 Bom 315 = 5 Bom 
LR 932. Babajirao v. Luxmandas 23 
(1904) ILR 28 Bom 567 = 6 Bom 
LR 475. Kuni Behari v. Keshavlal 
Hiralal 7, 8. 9 


J. N. Kaushal with Ashok Bhan. for 
Appellant: H. L. Sibal with S. C. Sibal 
and R. K. Chhibber, for Respondents 
ORDER OF REFERENCE BY DIVISION 
BENCH. 


HARBANS SINGH, C. J.:— The brief 
facts necessarv for the decision of the 
two cross appeals, L. P. As. Nos, 122 and 
235 of 1966. may be stated as follows:—~— 


There is a school known as Sarvada~ 
nand Anglo Sanskiit Higher Secondary 
School (hereinafter referred to as ‘the 
school’) at Bassi Kalan. Tehsil and Dis- 
trict Hoshiarpur The management of 
this school was affiliated with the D. A.V. 
College. Hoshiarpur Society (hereinafter 
referred to as ‘the plaintiff-society’) and 
as alleged by the plaintiff-society it was 
in effective management of the school for 
a number of years. They had a local 
managing committee which was. how- 
ever, dissolved. In the year 1963 the 
management of the school was conduct- 
ed by the plaintiff-society direct. It is 
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alleged that on 4th of July 1963 an un- 
ruly mob assaulted the Principal of the 
school and belaboured Balbir Singh. the 
President of the plaintiff-society. Later 
some local residents purported to form 
the managing committee of the school 
and got the same registered. The suit, 
out of which the present appeals have 
arisen, was filed on 14th of August 1963. 
The allegations made were, inter alia, as 
follows:— 


(1) That the school was founded by 
the plaintiff-society in the year 1915 as 
D. A. V. Middle School and later on was 
named as Sarvadanand Anglo Sanskrit 
Middle School, which was subsequently 
raised to the standard of Higher Secon- 
dary School, 

(2) That land was acquired by the 
plaintiff-society over which the building 
was constructed out of its own funds, and 
thus the school building and the site 
underneath were claimed to belong to the 
plaintiff-society; and 

(3) That on 4th of July 1963 the pos- 
session of the plaintiff-society was dis- 
turbed by an unruly mob which formed 
a managing committee of the school. and 
the so-called managing committee has no 
right whatever to manage the school. 


Consequently a prayer was made for 
a declaration that the plaintiff-society 
was the owner and in possession of the 
management of the school and the so- 
called managing committee had nothing 
to do with the school or its management, 
and by way of consequential relief. a 
further prayer was made for permanent 
injunction restraining the defendant 
managing committee (hereinafter re- 
ferred to as ‘the defendant-committee’), 
from interfering with the. plaintiff- 
society’s possession of the management of 
the school. 

2. The defendant-committee deni- 
ed the allegations that the school was 
founded or its land was purchased or 
its building was constructed by the plain- 
tiff-society. It was averred that the 
site of the school was acquired by the 
defendant-committee and building over it 
was constructed out of its funds, that it 
rightly dispensed with the services of 

m Prakash Bagga. the then Principal, 
and that the defendant-committee was 
the-only organisation legally entitled to 
own the property and manage the school. 
Objection was also taken to the form of 
the suit. 


3. On these pleadings of the 
parties, the following issues were framed 
by the trial Court:— 

1. Whether the plaint has been pro- 
perly valued for the purposes of court- 
fee and jurisdiction? 

2. Whether Shri Balbir Singh has 
been duly authorised and as such has 
locus standi to bring the suit? 
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3. Whether the plaintiff’s suit for de- 


‘ claration and injunction. as consequential 


relief, is maintainable in the present form 
in view of the objections in the written 
statement? 


4. Whether the plaintiff, as such, can- 


file the suit? 

© What is the, effect of the pro- 
ceedings under Section 145, Criminal P. C. 
between the parties? 

6 Whether the plaintiff is the owner 
of the school building and site under it? 

6-A. Whether the plaintiff is the 
owner and is in possession of the man- 
agement of the S. A. S. Higher Secondary 
School Bassi Kalan? 

7. Relief. 


The trial court found the main issues 
in favour of the plaintiff-society and 
granted a decree as prayed for. In ap- 
peal filed by the defendant-committee it 
was found by the learned Additional Dis- 
trict Judge, after discussing the entire 
evidence, that the plaintiff-society was 
not the owner of the school though the 
management was controlled by it. In 
fact the evidence led indicated that some 
property was purchased in the name of 
the school and some other property was 
donated again to the school. and the 
building was constructed by getting 
donations etc. However, in view of the 
finding that effective managenment im- 
mediately before 4th of July 1963 was 
with the plaintiff-society. the learned 
Additional District Judge held that a 
mere declaration and injunction would 
not be sufficient to put the plaintiff- 
society into possession of the manage- 
ment and that as the school could not be 
separated from its management, the 
plaintiff-society, in view of the provisions 
of Section 42 of the Specific Relief Act, 
4877. should have sued for possession. 


In view of this the learned Addi- 
tional District Judge further held that 
the suit as framed was not maintain- 
able and consequently, accepting the 
appeal, dismissed the suit of the plain- 
tiff-society. The  plaintiff-society then 
filed a regular second appeal in this 
Court which was heard by a learned 
Single Judge who came to the conclu- 
sion that the plaintiff-society should have 
prayed for possession of the school build- 
ing also. because it claimed ownership 
thereof and possession of the same was 
not with it but with the defendant-com- 
mittee. The learned Single Judge further 
held that the suit should not have been 
dismissed by the learned Additional Dis- 
trict Judge, but that an opportunity 
should have beer given to the plaintiff- 
society to amend the plaint to bring it 
in the proper form. Thus the case was 
remanded to the trial court for giving 
an opportunity to the plaintiff-society to 
amend the plaint in order to remedy the 
defects pointed out and to pay a proper 
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court-fee, and thereafter to proceed with 
the case in accordance with law. Against 
this order of the learned Single Judge, 
the plaintiff-society has filed L. P. A. No. 
122 of 1966, and the defendant-committee 
has filed L. P., A. No. 235 of 1966 and 
both these appeals will be disposed of 
by this judgment. 

4. So far as L. P. A. No. 235 of 
1966 filed by the defendant-committee is 
concerned, there is obviously no pet 
Amendment of the plaint would be allow- 
ed by the Court for the proper decision 
of the issues between the parties and the 
suit of the plaintiff-society cannot be dis- 
missed simply on the ground that it was 
for a mere declaration and the plaintiff- 
society did not seek any further relief. 
In fact it was contended by the learn- 
ed counsel for the plaintiff-society that 
there is no provision in Section 42 of the 
Specific Relief Act. 1877 (hereinafter re- 
ferred to as ‘the Old Act’). now in Sec- 
tion 34 of the Specific Relief Act. 1963 
(hereinafter referred to as ‘the New Act’), 
for a suit being dismissed, if it is for a 
mere declaration. Section 34 of the New 
Act provides as follows: 


34. Any person entitled to any legal 
character, or any right as to any pro- 
perty. may institute a sult against any 
person denying. or interested to deny. his 
title to such character or right. and the 
Court may in its discretion make therein 
a declaration that he is so entitled. and 
the plaintiff need not in such suit ask for 
any further relief: 

Provided that no court shall make 
any such declaration where the plaintiff, 
being able to seek further relief than a 
mere declaration of title. omits to do 

Thus the only consequence of a per- 
son seeking a mere declaration, where 
he is able to seek a further relief, is 
that the Court would decline to grant a 
decree for a declaration as prayed for. 


5. During the course of argu- 
ments, however, the learned counsel for 
the plaintiff-society conceded that the 
suit as originally framed was such that 
it was necessary for the plaintiff-society 
to claim a further relief than a mere 
declaration of title. The suit. as original- 
ly framed, inter alia alleged that the 
school was founded and its building rais- 
ed by the vlaintiff-society and that the 
plaintiff-society was its owner in pos- 
session and, in addition. was managing 
the school. Other allegations were that 
some persons unlawfully took possession 
of the property which belonged to the 
plaintifi-society and turned them out. 
That being the case. the plaintiff-society 
was obviously deprived of the possession 
and ownership of the property as well as 
of the management of the School, The 
consequential relief of a mere de- 
claration and injunction to prevent the 





248 P. & H. [Prs. 5-7] D. A. V. College v. S. N. A. S. H. School (FB) 


defendant-committee from interfering 
with their management was not an effec- 
tive relief for them. In view of this the 
learned counsel put in an application for 
permission to file an amended plaint, and 
accordingly an amended plaint was also 
put in. It is. therefore, not necessary to 
Zo into the lengthy arguments which 
were addressed as to whether a suit for 
declaration and mandatory injunction 
would not cover the proviso to Section 
34 of the New Act and, therefore, would 
not be a suit fora mere declaration. The 
only point for ‘consideration now is 
whether the plaint as now amended is in 
order and if the plaintiff-society is grant- 
ed the relief now claimed, would that be 
an effective relief, in the circumstances 
of the case. 


6. In the amended plaint the 
plaintifi-society no longer makes a claim 
to the ownership of the school or the 
land upon which its building stands. All 
that is stated is that in the year 1915 
the plaintiff-society founded the D. A. V. 
Middle School. Bassi Kalan. which was 
later on named as Sarvadanand Anglo 
Sanskrit Middle School which was later 
raised to the Higher Secondary Standard; 
that the land as described in the various 
paras of the plaint. belonging to different 
persons on various dates, was either 
donated to the school or was purchased 
for the school and the relevant mutations 
were sanctioned in favour of the school; 
that on this land building was construct- 
ed by the plaintiff-society; and that “this 
building of the school is owned by and 
is in possession of the institution known 
as Sarvdanand Anglo Sanskrit Higher 
Secondary School, Bassi Kalan. and the 
plaintiff had always been in possession of 
the management of the school.” As 
regards the actual happening of 4th July 
1963, the allegations as given in para- 
graphs 9 and 10 are as follows:— 


“9. That on 4-7-1963 certain persons 
formed a mob and assaulted the Prin- 
cipal of the school. Shri Balbir Singh, 
the President of the plaintiff-committee, 
was dragged and beaten when he went 
to the scene. 


10. That on 9-7-1963, the plaintiff 
received a letter from Shri Jagan Nath 
in which a mention of a resolution dated 
20-6-1963 was made. The subject-matter 
of the resolution was stated to be that 
some persons had decided to take the 
management in their own hands. and get 
it registered under the Registration of 
Societies Act under the name of Sarvda- 
nand Anglo Sanskrit Higher Secondary 
School, Managing Committee, Bassi Kalan. 
This self constituted society is defendant 
in this suit’. 

It is then stated that the defendant- 
committee had no connection with the 
school and had no right “to take posses- 
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sion of the management of the school”. 
Then follows paragraph 15 the prayer 
clause. which is to the following effect:— 

“That the plaintiff: prays that a decree 
for declaration to the effect that the plain- 
tiff D. A. V. College, Hoshiarpur Society 
Hoshiarpur is entitled to the management 
and possession of the Sarvdanand Anglo 
Sanskrit Higher Secondary School, Bassi 
Kalan, District Hoshiarpur. and the de- 
fendant has nothing to do with the said 
school, and the defendant be directed to 
hand over the management of the said 
school to the plaintiff with a consequen- 
tial relief in the shape of permanent in- 
junction restraining the defendant from 
interfering with the plaintiff’s possession 
of the management of the school be pas- 
sed in his favour against the defendant 
with COSÍS ...sssessesesee f 


Thus no ownership of the property is 
claimed by the plaintiff-society. The 
ownership of the property is claimed to 
be in the institution known as Sarvda- 
nand Anglo Sanskrit Higher Secondary 
School. So far as the plaintiff-society is 
concerned it claims to be in possession of 
its management. The declaration claim- 
ed is that “the plaintiff is entitled to the 
management and possession of the 
school”. The further reliefs claimed are 
two in number, (1) that the defendant- 
committee be directed to hand over the 
management of the school to the plaintiff- 
society, and (2) that the defendant-com- 
mittee be restrained from interiering with 
the pleintiff-society’s possession of the 
management of the school. 


7. The argument of the learned 
counsel for the plaintiff-society is that 
here the ownership is claimed to be in a 
third person, namely. the institution, and 
that if this allegation of the plaintiff- 
society is established, then all that it is 
entitied to ask for is the right to the 
management of the school and an injunc- 
tion against the defendant-committee not 
to interfere in their management and a 
direction that the management be hand- 
ed over to the plaintiff-society. In sup- 
port of his contention that in such a case 
it is not necessary for the plaintiff-society 
to seek the possession of the property 
and that the relief already claimed is an 
effective relief. the learned counsel relied 
upon a judgment of the Bombay High 
Court reported as Kunj Bihari v. Keshav- 
lal Hiralal, (1904) ILR 28 Bom 567, of 
which the head-note reads as follows:— 


“Section 42 of the Specific Relief Acf 
(1877) enacts that no Court shall make a 
declaration in a suit in which the plain- 
tiff being able to seek further relief omits 
to do so. The section does not empower 
the Court to dismiss such a suit, 


An injunction is a ‘further relief’ 
within the meaning of Section 42 of the 
Specific Relief Act’,. 
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In that case one Purshottam Prasadii 
who was the last owner or gadipati of a 
temple. before his death made a will ad- 
opting defendant No, 14 as his son. and 
appointing defendants Nos. 1 to 13 as the 
trustees to manage the property on his 
behalf during his minority, On his death 
defendant No. 14 was installed on the gadi 
as the adopted son of the last gadipati, 
and defendants 1 to 13 began to manage 
the property and continued in possession 
thereof. The plaintiff made a claim to 
the gadi and to the property belonging to 
the last gadipati He filed a suit claim- 
ing the following reliefs:— 

“(1) A declaration that the will of 
the last Acharya is null and void. 

(2) A declaration that. being the 
nearest relative of the deceased Acharya, 
he is according to the Dharma Shastras 
and principles of Hindu Law entitled to 
be the Acharya in his stead, and that he 
has been placed on his seat by the eldest 
wife of the late Acharya and Sadhus of 
the Swaminarayan sect. and that he is 
therefore the sole ‘gadipati’ or owner and 
holder of the position of such Acharya. 


(3) To obtain a perpetual injunction 
restraining the defendants from offering 
any obstruction to his occupying the gadi. 

(4) To obtain a perpetual injunction 
restraining the defendants from offering 
anybody else on the gadi”. 

The plaintiff in his evidence stated as 
follows:— 

Poetics ..- L want all the rights which 
an Acharya enjoys. I want the rights 
which the deceased Purshottam Prasad 
enjoyed in the property. The deity is 
the owner of the property. The Acharya 
is the owner of the property for the 
deity” 

The Courts below dismissed the suit 
being barred by Sec. 42 of the Old Act. 
Chief Justice Jenkins, while delivering 
the judgment of the Bench, observed as 
follows at p. 571 of the report:— 

“The plaintiffs view is that the 
temple’s inams and other property said 
to be involved in this suit are the endow- 
ed property of the deity to whom they 
have been dedicated, and that to this 
deity the endowed property belongs. 
though the affairs of the endowment have 
to be administered by human agency. and 
this, the plaintiff claims, is vested in him 
as the Acharya. The suit, therefore, in 
the plaintiffs view is not one for the 
possession of land, but to determine who 
fs to occupy the gadi, and thus as gadina- 
shin become the human agent of the 
deity. 

If that be so, then an injunction res- 
training all interference with the oc- 
cupancy by the plaintiff of the gadi se- 
cures in the most complete manner to him 
We do not say that 


‘asked for possession of the office he says 
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is his. we will assume he could. but how 
would practical effect be given to an 
award of possession of an office other- 
wise than by preventing interference 
with the rights of which it is made up?” 


In the light of these observations it 
was urged on behalf of the plaintiff- 
society that according to the amended 
plaint. and in fact according to the find- 
Ings of the Courts below. the property 
does not belong either to the plaintiff- 
society or to the defendant-committee, but 
it belongs to a third person. namely, the 
school or the institution. and that the only 
claim of the plaintiff-society is a right to 
the possession of its management. Just 
as in Kunj Bihari’s case, (1904) ILR 28 
Bom 567 (supra). the plaintiff there could 
have asked for possession of the office 
and the only practical way in which the 
possession of the office could have been 
awarded was by preventing interference 
with the rights of which it was made up. 
so, in the present case. the only way in 
which the possession of the management 
can be given to the plaintiff-society. if 
found entitled to it, would be by prevent- 
ing interference with its right to manage 
the affairs of the school. It was, there~ 
fore, urged that an effective relief would 
be available to the plaintiff-society in the 
changed circumstances of the case. first, 
by being given a declaration that it is 
legally entitled to the management of the 
school. and, secondly. by giving posses- 
sion of the management, by preventing 
the defendant-committee from interfering 
in their right to direct the affairs of the 
school. There does appear to be force in 
this argument. The further argument of 
the learned counsel for the defendant- 
committee that this was a mere device to 
escape the payment of court-fee is also 
met by the learned counsel for the plain~ 
tiff-society by referring to another por- 
tion of the judgment in Kunj Bihari’s 
case {at p. 572 of the report). where it is 
Stated as follows:— 


“It has been suggested that this is an 
attempt to evade the Court-fees Act, but 
if a plaintiff can evade that Act, he may; 
the remedy for that lies not in withhold- 
ing a relief to which he is entitled as of 
right, but in procuring an amendment of 
the Act kiccusecuavercedcs This suggestion of 
attempted evasion. however. proceeds on 
a misconception. of the position. Though 
the property is of great value. it will not, 
on the theory propounded by the plain- 
tiff, become his. and we will not presume 
mar by malversation he would make it 

s”. 
The learned counsel. therefore, urged that 
in the context of the present case, the 
observations of Chief Justice Jenkins ap- 
ply with full force. The plaintiff-society, 
according to the allegations in the plaint, 
was managing the school for a number of 
years; the property, namely, the land and 


250 P. & H. 


the building thereon, belongs to the in- 
stitution; and the plaintiff-society. accord- 
ing to them. has been ousted from the 
management by persons who have got ab- 
solutely nothing to do with the manage- 
ment of the school. According to the 
averments in the amended plaint, if the 
plaintiff-society succeeds, the property in 
question will not become its property, but 
it is and will continue to be the property 
of the institution to which it was either 
donated or sold by its original owners. 


8. The learned counsel for the de- 
fendant-committee. however. urged that 
the view taken in Kuni Bihari’s case, 
(1904) ILR 28 Bom 567 (supra) was not a 
correct view of the law and that a Full 
Bench of the Madras High Court in 
Kandaswami v. Vagheesam, AIR 1941 Mad 
822 (FB) considered that case and dissent- 
ed from the same, observing at p. 824 of 
the report as follows:— 


“Here the appellant is endeavouring 
to separate the office from its endow- 
ments. This he clearly cannot do and as 
he is asking for a declaration of his title 
to the office and is not in possession of 
its properties he must by reason of Sec- 
tion 42, Specific Relief Act, ask for pos- 
session. His failure to do so vitiates his 
suit. It may be regrettable that a per- 
son who has been ousted wrongly from 
an office and the control of the properties 
attached to it should be required to pay 
a court-fee based on the value of the pro- 
perties before he can file a suit to remedy 
the wrong. but the Court cannot take such 
hardship into consideration when decid- 
ing the effect of Section 42, Specific Relief 
Act”. 

9. On behalf of the plaintiff- 
Society. on the other hand, reference was 
made to Mohd. Yunus v, Syed Unnissa, 
AIR 1961 SC 808, in which Kuni Bihari’s 
case, (1904) ILR 28 Bom 567 (supra) was 
relied upon for the following proposi- 
tion-—— 

“Whether the further relief claimed 
in a particular case as consequential upon 
a declaration is adequate must always 
depend upon the facts and circumstances 
of each case. A suit for declaration with 
a consequential relief for injunction is not 
a suit for declaration simpliciter: it is a 
suit for declaration with further relief”. 
In that case the plaintiffs claiming as 
heirs of one F sued to obtain a declara- 
tion of their rights in a certain institu- 
tion which was in the management of 
trustees with an injunction restraining 
the defendants namely, the other clai- 
mants. from interfering with their rights. 
The trustees never denied their right. So 
the facts of the case before the Supreme 
Court were slightly different. and the 
question that has arisen in the present 
case was not before their Lordships. 
There the management and consequently 
the possession of the property was with 
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the trustees; and. obviously. a suit for 
declaration with a consequential relief 
for injunction would be in order. How- 
ever, one thing is clear that Kunj Bihari’s 
case (supra) did come for consideration 
and their Lordships placed reliance on 
the same. It is clear that if the view of 
the Madras Court is followed then in 
every case where a person who is legiti- 
mately entitled to the management of an 
institution, may be a math, a temple. a 
Gurdwara, or an educational institution, 
shall have to bring a suit for possession 
whenever he is ousted by an impostor or 
somebody who has no right to the 
management of the same. Take the case 
of a society, which has been rightly 
elected. being ousted by another combina- 
tion of members who were elected at a 
meeting which was not properly called 
but was able to oust the association of 
members who were properly elected for 
the management of an educational in- 
stitution. The persons properly elected 
would have to pay the court-fee on the 
entire value of the property which may 
Tun into lacs before they can get back 
the management. 


This astounding result would not be 
there if the view accepted by Chief Jus- 
tice Jenkins is taken to be correct. Where 
the property belongs to a third party and 
the dispute is only with regard to the 
management, prima facie we see no rea~ 
son why it should be necessary to mix 
up the ownership with the right of 
management. We are. therefore. inclined 











Jenkins in Kunji Bihari’s case that where 
the property is owned by the deity or the 
math or some other juristic person cap- 
able oË holding property and the dispute 


such an institution, the person claiming 
management need not bring a suit for 
actual possession of the property as dis- 
tinguished from the possession of th 
management which, as observed by Chief 
Justice Jenkins. can be enforced only by 
preventing the other party from inter- 
ference. 


10. This, however, brings us to 
another question of considerable impor-~ 
tance, as to whether a school can own 
property. It is now well established that 
a math, which is similar to an educa~ 
tional institution, as there is no deity in 
such a case. is a juristic person capable 
of holding property and bringing and de~ 
fending suits. It could be argued that 
there is no reason why a school, college, 
orphanage or any other similar institution 
should not be able to own property. In 
the present case not only there are allega- 
tions in the amended plaint tc that effect, 
but there is evidence on the record that 
some part of the land. on which the in- 
stitution now stands, was actually donated 
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and some other part was- sold to the 
school and that mutations were also made 
and the property now stands in the re- 
venue records, in the name of the school. 
' Howe'ver. as the point is of importance 
and was also not argued before us. we 
feel that it would be proper if this point 
is decided by a larger Bench and. there- 
fore, formulated the following question 
for being decided by a larger Bench:— 

_ “Whether an educational institution, 
like a school, as in the present case, is 


capable of holding property and is a 
juristic person?” 
REM CHAND JAIN, J.: ii. I 


agree. 
ORDER OF THE FULL BENCH 
Dated the 20th September, 1971 
HARBANS SINGH, C. J.: 12. The 
following question of law has been refer- 
red for decision to this Full Bench:— 


“Whether an educational institution, 
tike a school, as in the present case, is 
capable of holding property and is a 
juristic person?” 

13. The facts leading to the two 
Letters Patent Appeals (L. P. As. 122 and 
235 of 1966) in which this point has been 
referred have been given in some detail 
im the order of reference by the Bench 
and need not be recapitulated here. The 
allegations made in the plaint. as amend- 
ed, are that land belonging to different 
persons, on various dates, was donated to 
or purchased by D. A. V. Middle School 
(later came to be known as Sarvadanand 
Anglo Sanskrit Middle School) at Bassi 
Kalan: that the relevant mutations were 
sanctioned in favour of the said school in 
respect of these gifts or purchases; that 
on the aforesaid land a building was con- 
structed by the D. A. V. College Hoshiar- 
pur Society (hereinafter referred to as 
the plaintiff-society), that the building of 
the school and the land attached thereto 
is owned by and is in possession of the 
institution known as Sarvadanand Anglo 
Sanskrit Higher Secondary School (here- 
inafter referred to as the school) and that 
the plaintiff-society was in possession of 
its management. 

14, The point arose before the 
Bench as to whether under these cir- 
cumstances this educational institution, 
namely. the aforesaid school, was in law, 
capable of holding property and was a 
juristic person. The point being of im- 
portance and there being no direct autho- 
rity on the point. the matter was refer- 
red to the Full Bench. That is how the 
matter is before us. 

15. It was not disputed that only 
a person, natural or legal is capable of 
holding property. A legal or a juristic 
person is an extension of the concep- 
tion of personality which is normally 
attributable to a human being. Salmond 
on Jurisprudence (1966 Edition) in Sec- 
tion 66 at page 305 deals with the head- 
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ing ‘Legal persons’ and inter alia ob- 
serves as follows:— 


“A legal person is any subject-mat- 
ter other than a human being to which 
the law attributes personality. This ex- 
tension, for good and sufficient reasons, 
of the conception of personality beyond 
the class of human beings is one of the 
most noteworthy feats of the legal 
imagination. ..... PETET 

The law, in creating legal persons, 
always does so by personifying some 
real thing. There is. indeed. no theore- 
tical necessity for this, since the law 
might, if it so pleased., attribute the 
quality of personality to a purely ima- 
ginary being. and vet attain the ends for 
which this fictitious extension of person- 
ality is devised, Personification. how- 
ever, conduces so greatly to simplicity of 
thought and speech, that its aid is in- 
variably accepted. The thing personifi- 
ed may be termed the corpus of the legal 
person so created. it is the body into 
which the law infuses the animus of a 
fictitious personality. i 

Legal persons, being the arbitrary 
creation of the law, may be of as many 
kinds as the law pleases. Those which 
are actually recognised by our own 
system however, are of comparatively 


.few types. Corporations are undoubtedly 


legal persons. and the better view is that 
registered trade unions and friendly 
societies are also legal persons though not 
verbally regarded as corporations. A 
corporation is a group or series of per- 
sons which by a legal fiction is regard- 
ed and treated as itself a person. A 
trade union is an association of work- 
men or employers for the purpose, among 
other things, of collective bargaining. A 
friendly society is a voluntary associa- 
tion formed for the purpose of raising, 
by the subscription of the members, 
funds out of which advances may be 
made for the mutual relief and the main- 
tenance of the members and their fami- 
lies in sickness, infancy. old age, or in- 
firmity. There are special statutory pro- 
visions by which registered trade unions 
and friendly societies can sue or be sued 
in the registered name. and their effect 
seems to be to make these groups legal 
entities distinct from their members. No 
other legal persons are at present recog- 
nised by English law. If. however, we 
take account of other systems than our 
own, we find that the conception of legal 
personality is not so limited in its appli- 
cation. and that there are several dis- 
tinct varieties of which three may be 
selected for special mention.” 


16. Out of the three classes of 
legal persons, the first consists of cor- 
porations. as defined above. As regards 
the second class, it is mentioned as under 
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at page 307 of ‘Salmond on Jurisprud- 
ence’:—— 

“The second class is that in which 
the corpus. or object selected for personi- 
fication, is not a group or series of per- 
sons. but an institution. The law may. 
if it pleases. regard a church or a hos- 
pital, or a university, or a library, as a 
person. That is to say. it may attribute 
personality, not to any group of persons 
connected with the institution, but to the 
institution itself. Our own law does not, 
indeed, so deal with the matter. 


Servpbeseoecer hase tunueocete tener 


17. In the present case. one thing 
is clear that the donors, who donated the 
land to the school, were Hindus. When 
we examine the Hindu Law relating to 
religious and charitable endowments. we 
find that a number of institutions of reli- 
gious and charitable nature have been 
treated to have a legal personality fall- 
ing in the second category mentioned by 
Salmond. Under Hindu Law both reli- 
gious and charitable purposes are con- 
sidered to be pious. In English Law, if 
some property is to be left for a parti- 
cular purpose, be it charitable or religi- 
ous, the property has to be transferred 
to natural persons or a corporation who 
may be called the trustees and such 
trustees will be bound in equity to ad- 
minister the estate or the funds so given 
for the purpose for which the creater of 
the trust intended them to be used. 


18. In paragraph 407 of Mulla’s 
Hindu Law the requirements for creat- 
ing an endowment under the Hindu Law 
for a religious or charitable purpose are 
Piven as follows:— 

(i) No writing is necessary to create 
an endowment unless the same is created 
by a will. 

(ii) A Hindu who wishes to establish 
a religious or charitable institution. may, 
according to his law, express his purpose 
and endow it. A trust is not required for 
that purpose. All that is necessary is that 
the religious or charitable purposes should 
be clearly specified. and that the pro- 
perty intended for the endowment should 
be set apart for or dedicated to those 
purposes. 

19. Thus under Hindu Law an en- 
dowment for the creation of an institu- 
tion or an endowment to an institution, 
without the instrumentality of a trust, 
is considered valid provided. of course 
the object for which the endowment is 
made is considered as religious or cha- 
ritable under the accepted notions of 
Hindu Law. 

20. In paragraph 404 of Miulla’s 
Hindu Law. with regard to the obiects 
that can be treated as religious or chari- 
table, the following observations are 


e:— 
“A Hindu who is of sound mind. and 
not a minor, may dispose of his property 
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by gift or by will for religious and cha- 
ritable purposes such as the establish- 
ment and worship of an idol, feeding 
Brahmans and the poor. performance of 
religious ceremonies like shraddha. durga 
pujah and lukshmi pujah. and the en- 
dowments of a university or an hospital. 
No list of what conduces to religious 
merit in Hindu Law can be exhaustive. 
But when any purpose is claimed to be 
a valid one for perpetual dedication on 
the ground of religious merit though 
lacking in public benefit. it must be 
shown to have a Shastraic basis. 
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21. In Saraswathi Ammal v. Raja- 
gopal Ammal, AIR 1953 SC 491. while 
considering the question whether a gift 
for maintenance of a tomb and perfor- 
mante of ceremonies at that tomb, in- 
cluding an annual feast. was or was not 
a religious purpose recognised by Hindu 
law, their Lordships of the Supreme 
Court. after having considered the 
various instances given in /Prananath 
Saraswathi on the Hindu Law of Endow- 
ments, observed as under:— 


“These lists are no doubt not ex- 
haustive but they indicate that what 
conduces to religious merit in Hindu Law 
is primarily a matter of Shastraic in- 
junction. To the extent. therefore, that 
any purpose is claimed to be a valid one 
for perpetual dedication on the ground 
of religious merit though lacking in pub- 
lic benefit. it must be shown to have a 
Shastraic basis so far as Hindus are con- 
cerned. No doubt since then other reli- 
gious practices and beliefs may have 
grown up and obtained recognition from 
certain classes as constituting purposes 
conducive to religious merit. If such 
beliefs are to be accepted by Court as 
being sufficient for valid perpetual de- 
dication of property therefor without the 
element of actual or presumed public 
benefit it must at least be shown that 
they have obtained wide recognition and 
constitute the religious practice of a sub- 
stantial and large class of persons. That 
is a question which does not arise for 
direct decision in this case. But it can- 
not be maintained that the belief in this 
behalf of one or more individuals is suff- 
cient to enable them to make a valid 
settlement permanently tying up pro- 
pertv The heads of relisious purposes 
determined by belief in acquisition of re- 
ligious merit cannot be allowed to be 
widely enlarged consistently with public 
policy and needs of modern society.” 

Following certain Madras decisions, 
it was held by the Supreme Court that 
perpetual dedication of property for such 
ceremonies at a tomb is not valid amongst 
Hindus. 

22. The most important and most 
numerous religious institutions in India 
are the temples or Devasthanams, and 
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next to the temples the most important 
religious foundations in the country are 
maths or monasteries. These latter in- 
stitutions are for the promotion of re- 
ligious knowledge and the imparting of 
spiritual instruction to the disciples. Both 
these institutions have all along been 
treated to be juristic persons capable of 
holding property. In the case of a tem- 
ple or a Devasthanam, the property no 
doubt vests in the idol installed there- 
in. The possession and the management 
is of course with the manager or She- 
bait. See in this respect Pramatha Nath 
Mullick v. Pradhyumna Kumar Mullick, 
AIR 1925 PC 139, where with regard to 
the Hindu idol it was observed as fol- 
lows:-— 

“Hindu idol js. according to long 
established authority. founded upon the 
religious customs of the Hindus, and the 
recognition thereof by Courts of Law. a 
‘juristic entity.” It has a judicial sta- 
tus with the power of suing and being 
sued. Its interests are attended to by 
the person who has the Deity in his 
charge and who is in law its manager 
with all the powers which would in such 
circumstances. on analogy. be given to the 
manager of the estate of an infant heir”. 


23. In the case of a Math, as was 
observed in Babajirao vV. Laxmandas, 
(1904) ILR 28 Bom 215 at p. 223, it 
(Math). 

“like an idol, is in Hindu Law a 
judicial person capable of acquiring 
holding and vindicating legal rights, 
though of necessity it can only act in 
relationto those rights through the medi- 
um of some human agency. When the 
property is vested in the Math. then liti- 
gation in respect of it has ordinarily to 
be conducted by. and in the name, of 
the manager (Mohuntf).” 


In case of a Math, unlike that of 
Devasthanam. the property does not vest 
in any tangible thing installed therein like 
an idol in the case of a temple. The 
property vests in the institution as such. 


24. It follows from the above, 
that apart from the natural persons and 
the corporations. which are recognised by 
English Law. under Hindu’ Law if an 
endowment is made for a religious or 
charitable institution, without the instru- 
mentality of a trust, and the object of 
the endowment is one which is recognised 
as pious either being religious or charit- 
able under the accepted notions of Hindu 
Law. the institution will be treated as 
a juristic person capable of holding pro- 
perty. Reference in this respect may be 
made to Vidya Varuthi Thirtha Swami- 
gal v. Baluswami Ayyar. AIR 1922 PC 
123. where Mr. Ameer Ali. while deliver- 
ing the judgment of the Privy Council. 
at p. 126 of the report observed as fol- 
lows:— 
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“It is also to be remembered that a 
‘trust? in the sense in which the ex- 
pression is used in English Law, is un 
known in the Hindu system. pure an 
simple. (J. C. Ghose, “Hindu Law,” 2776), 
Hindu piety found expression in gifts to 
idols and images consecrated and instal- 
led in temples. to religious institutions 
of every kind, and for all purposes con~ 
sidered meritorious in the Hindu social 
and religious system. ... sss ess ess ces 
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Under the Hindu Law, the image of 
a deity of the Hindu pantheon is, as has 
been aptly called a ‘“juristic entity” 
vested with the capacity of receiving 
gifts and holding property. Religious 
institutions, known under different names, 
are regarded as possessing the same 
‘“juristic” capacity. and gifts are made 
to them eo nomine”. 


25. In B K. Mukherjea on the 
Hindu Law of Religious and Charitable 
Trusts, Third Edition. the learned author 
sums up the position at page 304 as 
follows:-— 


"ain Hindu Law charity and religion 
overlap each other and in fact charity 
is included in the wider concep- 
tion of religion. Purely charitable trusts 
unconnected with religion are also to be 
found in various forms in Hindu Law. 
Thus, trusts for establishing Dharamsa- 
Jas, choultries, rest houses, schools, dis- 
pensaries, Alms Houses or for giving 
food and shelter to those who suffer from 
bodily infirmities are normal benefac- 
tions created by generous-minded Hindus 
EAREN Dharamsalas. choultries and other 
similar institutions ......... may be created 
under Hindu Law without any written 
instrument provided the essentials of a 
valid dedication are complied with. ..... š 
As I have told you before, the property 
dedicated for these purposes must be 
deemed to vest in law in the institutions 
themselves and the administrators or 
those who are in charge of the charities 
would occupy the position of trustees in 
the general sense.” 


26. In V. Mariyappa v. B. K. Put- 
taramayya. AIR 1958 Mys 93. a Bench 
of the Mysore High Court. recognised the 
correctness of the above by observing as 
follows:— 


“The maintenance of $Sadavartas, 
tanks, seats of learning and homes for 
the disabled or the destitute and similar 
institutions is recognised by and well 
known to Hindu Law, and when main- 
tained as public institutions, they must 
be taken to have a legal personality as 
a Matha or the deity in a temple has, 
and the persons in charge of the Manas 
gement would occupy a position of trust.” 


27. From the above. it is clear 
that, legal personality is attributable 
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only to such institutions as are recognis- 
ed as charitable or religious under Hindu 
Law. The question. whether under Mo- 
‘homedan Law a madrasah, i. e.. a school, 
would be capable of holding property or 
not. was answered in the affirmative in 
Mosque known as Masjid Shahid Ganj 
v. Shiromani Gurdwara Parbandhak Com- 
mittee, Amritsar. AIR 1940 PC 116. At 
p. 122 of the report Sir George Rankin, 
while delivering the judgment of their 
Lordships of the Privy Council, observ- 
ed as follows:— 


“A gift may be made to a mosque 
or other institution (Tyabii’s Principles 
of Mahomedan Law. Edition 2, 1919, 
page 401. Cf. Abdul Rahim’s Muhamma- 
dan Jurisprudence. page 218). A gift can 
be made to a madrasah in like manner 
as to a masjid.” 


But the question, whether juristic 
personality may be extended for any 
purpose to Muslim institutions general- 
ly or to a mosque was left open. How- 
ever. in view of what has been stated 
above, so far as Hindu Law is concerned, 
there is hardly any doubt that an en- 
dowment can be made to an institution 
created for religious or charitable pur- 
poses and such institutions known by dif- 
ferent names are regarded as possessing 
juristic capacity and gifts of property 
can be made to them eo nomine, 


28. Thus the only question that 
needs consideration, therefore, is whether 
an educational institution. like the one in 
the present case. would fall within the 
category of a charitable institution as 
recognised by Hindu Law. A school has 
been specifically mentioned as one of the 
charitable objects by the various learned 
authors. aS quoted above. 


29. Mr. Sibal, learned counsel 
appearing for the respondent, as a matter 
of fact. fairly conceded that a school, 
like the one in the present case, which 
is prima facie meant for imparting gene- 
ral education tothe public at large would 
be acharitable institution within the pur- 
view of Hindu Law. though he made it 
clear that there may be some cases in 
which a school, which is founded say for 
encouraging matters like preparing 
people for the cinema profession or for 
dancing alone. may or may not be a 
charitable institution. 


30. In the present case. we are 
concerned with an educational institu- 
tion. Admittedly the institution is meant 
to impart and is imparting general educa- 
tion in a village. to which village, it ap- 
pears. some of the donors belonged. Mr. 
Sibal. in fact. frankly conceded that if 
an endowment is made for the purpose 
of establishment of an educational ins- 
titution, like a school, the object of which 
is such that it would be considered a 
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charitable or religious under the Hindu 
Law, then such an educational institu- 
tion or the school would be capable of 
holding property and, therefore, would be 
a juristic person. He, however. made i 
clear that he is not conceding that in 
the present case any property was endow- 
ed to thisschool. Infact. this matter and 
the further question, whether the pur- 
pose for which this school was establish~ 
ed is or is not charitable or religious are 
matters not before this Bench and shall 
ah be dealt with by the Division 
ench, 


31. In view of the above, the ans- 
wer to the question referred shall have 
to be given as follows:— 


“If the object of the educational in- 
stitution or the school is such as is re- 
cognised as charitable or religious under 
the Hindu Law. such an educational in- 
stitution or school will be regarded as 
possessing a juristic personality and will 
be capable of holding property.” 


32. With the above answer, these 
Na P RER will go back to the Division 
ench, 


GURDEY SINGH, Je— 33. I ag- 
ree. I would, however, like to make it 
clear that as the case out of which this 
reference has arisen relates to a Hindu 
institution our opinion covers only such 
institutions and not others. 


PREM CHAND JAIN, J.:-— 
I agree, 


JUDGMENT OF DIVISION BENCH 
(20-1-1972). 


35. This case has come back to 
this Bench after the Full Bench has given 
its opinion on the question of law re- 
ferred to it. 


36. This order will be read in con- 
tinuation of our order, dated 20th Nov- 
ember, 1970. making the reference. In 
view of the finding in that order. we 
would allow the amendment, as prayed, 
and take on record the amended plaint. 
The matter will go back to the trial 
Court for the other party to put in the 
amended written statement and thereafter 
the case will be proceeded in accord- 
ance with law. Counsel will direct the 
parties to appear in the court of the 
Senior Subordinate Judge at Hoshiarpur 
on ist March, 1972. for getting a date 
for filing the written statement where- 
after the trial of the case will be pro- 
ceeded with all possible expedition, 
Costs will be costs in the cause, 


34. 


Order accordingly, 
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(V 59 C 70) 


PREM CHAND PANDIT. J. 


Inder Singh, Plaintiff-Petitioner v. 
Chhaju Singh and others, Defendants- 
Respondents 


Civil Revn. No. 445 of 1971. D/- 24- 
1-1972. against order of S. H. Ahluwalia, 
Sr. Sub. J., with Enhanced Appellate 
Powers, Ludhiana, D/- 19-3-1971. 


(A) C. P. C. (1908), O. 6, R. 17 — 
Order allowing amendment on the pay- 
ment of costs — Revision against, not 
barred merely because the Court has 
awarded costs. 

If the case is such where. in the 
opinion of the Court. the opposite side 
requires to be compensated by the award 
of costs. an order is made to that effect. 
But that does not preclude the opposite 
party from challenging the order on 
merits and show to the higher Court 
that no amendment should have been 
allowed in the circumstances of that 
particular case. It cannot be said that 
by the mere fact that the Court has 
awarded costs the order becomes immune 
from challenge before the superior autho- 
rities, (Para 12) 

(B) C. P. C. (1908), O. 6, R. 17 — 
Amendment of written statement — As 
a result of amendment, case has to be 
opened afresh — Defendant’s interest not 
in any way injured either by granting or 
by refusing amendment — Amendment 
should not be allowed. 

' Jt would be wirong to allow amend- 
ment on the assumption that the 
amendment has always to be allowed in 
all types of cases and it has to be dis- 
allowed only when the new case set up 
by the amendment is barred for some 
reason or another at the time of its set- 


ting up. (Paras 14, 17. 18. 19) 
Cases Referred: Chronological Paras 
AIR 1967 SC 96 = 1966-1 SCR 
796. A. K. Gupta and Sons Ltd. 
v. Damodar Valley Corpn. 13 
Y. P. Gandhi 


for Petitioner; P. S. 
Dhillon, for Respondent No. 2. 

ORDER:— In order to understand 
the facts giving rise to these two con- 
nected revision petitions, the following 
pedigree-table may be stated: 

For Pedigree-table See next page 

2. In June 1968, Inder Singh filed 
a suit against Chhajju Singh, Tara Singh 
and Hoshiara Singh for possession of 
half share in the property left by 
Harnama. His allegations were that 
Harnama died on 30th May. 1961, with- 
out leaving any heir of Class I of the 
Schedule to the Hindu Succession Act, 
1956 with the result that the plaintiff 
and Chhajju Singh became _ entitled to 
his estate in equal shares, they them- 
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selves being heirs of Class II of the said 
Schedule. Tara Singh claimed himself 
to be adopted son of Shyama. but the - 
plaintiff did not admit that relationship. 
Even if it was held that he was actually 
so adopted, he was not entitled to succe- 
ed to the estate of Harnama. because he 
was an agnate. It was further stated in 
the plaint_that Chhajju Singh had got 
the entire estate of Harnama illegally 
mutated in his favour on the basis of a 
will alleged to have been executed by 
Harnama. The said will was not valid, 
Hoshiara Singh brought a suit in 1963 
challenging the said mutation and alleg- 
ing that he was the adopted son of Har- 
nama and entitled to succeed him. That 
suit was dismissed in June 1967 and the 
appeal against it was also rejected in May 
1968 but it was held by the Appellate 
Court that the entire land left by Har- 
nama was ancestral and if any will or gift 
was executed in favour of Chhajju Singh, 
the same was illegal. It was held that 
adoption of Hoshiara Singh had not been 
proved. It was further held that on 
Harnama’s death succession had opened 
out and the suit of a declaratory nature 
filed by Hoshiara Singh. being merely 
speculative. did not lie. Ali these find- 
ings given in that judgment according 
to the plaintiff, were binding on the par- 
ties to the litigation. 


3 The suit was contested by Ch- 
hajiu Singh and Tara Singh. The case 
set up by Chhajju Singh was that Har- 
nama had not died on 30th May. 1961. 
but his death took place on 26th Nov- 
ember. 1960. Shyama was alive when 
Harnama died and he alone was entitled 
to succeed to him if the latter died in- 
testate. The plaintiff and Chhajju Singh 
were not the only heirs, because there 
was also a daughter, Kartari, of Waryama 
brother of Shyama, and she was also an | 
heir. Tara Singh was validly adopted by 
Shyama. who died on 21st April, 1961, 
after the death of his real brother, Har- 
nama. Chhajju Singh set up a will dated 
12th February, 1957. which, according to 
him, had been validly executed by Har- 
nama in his favour and according to that, 
he was Harnama’s sole heir and, con- 
sequently, the mutation had been validly 
sanctioned in his name in January 1968. 
The findings given by the Appellate Court 
in Hoshiara Singh’s case, according to 
him, were not res judicata. 


4, Tara Singh admitted that Har- 
nama had died on 30th May, 1961. as 
alleged by the plaintiff. According to 
him, the plaintiff and Chhajju Singh were 
not the heirs of Harnama, because he 
himself was the sole heir, in as much as 
the other two had been adopted by per- 
sons, who were strangers to the family. 
The plaintiff was estopped from filing the 
suit, because he had not raised any objec- 
tion when the mutation of Harnama’s es~ 
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ALR. 


, Dal Singh 
Albel Singh 
| 
Shyama alias Waryama alias Harnama alias 
Sham Singh Died issueless) bia Singh Harnam Singh 
Tara Singh (Adopted son) | { 
(Defendant No. 2) Inder Singh Chhajiu Singh 
D (Defendant No. 1) 
Hoshiara Singh Tara Singh ` 
Defendant No, 3. (Defendant No. 4) 


fate took placein favour of Chhajju Singh 
in January 1963. Heaverred that the par- 
ties were governed by custom and Har- 
nama could not make a valid will or gift 
in favour of Chhaju Singh regarding the 
property in question. 

5. On the pleadings of the parties, 
the following issues were framed:— 


“I. What is the date of death of Har- 
nama alias Harnam Singh and Shama 
alias Shyam Singh? 

2. Whether Waryam Singh deceased 
had a daughter Kartari.’ If so. its effect? 

3. Whether defendant No. 2 is valid- 
ly adopted son of Shyama alias Shyam 
Singh. If so. its effect? 

4. Whether Harnama deceased ex- 
ecuted any will or gift in favour of de- 
fendant No, 1? 

5. If issues Nos. 4 and 3 are proved, 
whether the suit of the plaintiff attack- 
fing will, gift and adoption is within time? 

6. Whether the findings of the learn- 
ed District Judge, Ludhiana, in appeal 
dated 3-5-1968 operate as res judicata 
against defendants Nos. 1 and 2. If so, 
to what respects? 

7. Whether the property in suit is 
ancestral qua the plaintiff and Harnama? 

Whether the plaintiff and defend- 
ant No. 1 were adopted in a strange fami- 
ly and to what effect? 

9. Whether the plaintiff is estopped 
from filing the present suit by his act 
and conduct?” 


6. The trial Judge held that Har- 
nama died on 26th November, 1960, while 
Shyama on 2ist April, 1961. Waryam 
Singh had a daughter Kartari by name, 
and if it was held that the plaintiff and 
Chhajju Singh would succeed to the estate 
of Harnama. then she also would do so 
otherwise not. Tara Singh was validly 
adopted by Shyama. It was found that 
Harnama did execute a will in favour of 
Chhajju Singh, but it would not affect 
the ancestral property. So far as the gift 
was concerned, it was held that the same 
-was with respect to some other pro- 
perty. which was not the subject-matter 
of this litigation. The suit with regard 
to the will and the gift was held to be 
within limitation, but the same was 
barred qua the adoption. The learned 
Judge also held that the findings given 
by the Appellate Court in MHoshiara 


Singh’s case would not act as res judi- 
cata. The property in dispute was partly 
held to be ancestral and partly non-an- 
cestral. On issue No. 8. the finding was 
that even if the plaintiff and defendant 
No. 1 were adopted by strangers to the 
family, their right to succeed collaterally 
in their natural family would not be af- 
fected. It was held that the plaintiff was 
not estopped. either by his act or con- 
duct. from filing the suit. On these find- 
ings, the suit was dismissed. 


T. Against this decision, the plain= 
tiff went in appeal before the learned 
Senior Subordinate Judge. Ludhiana. 
There, after the arguments had been con- 
cluded. Tara Singh filed an application 
under Order 6, Rule 17. Code of Civil 
Procedure, for the amendment of his 
written statement. His prayer was that 
he should be allowed to plead in the 
written statement that Harnama died on 
26th November, 1960, and not 30th May. 
1961, as alleged by the plaintiff. 


8. This amendment was allowed 
by the learned Judge on payment of 
Rs. 200/- as costs to the opposite party. 
Against this order. two revision petitions 
(Civil Revisions Nos. 445 and 558 of 1971) 
have been filed by Inder Singh, plaintiff, 
and Chhaiju Singh, defendant, respec- 
tively. in this Court. This order will 
dispose of both of them. 


9. A preliminary objection was 
raised by the learned counsel for Tara 
Singh, respondent, that no revision was 
competent in this case, in as much as the 
costs awarded by the Court below had 
been eccepted by Inder Singh, plaintiff. 
He also urged that whenever an order 
was passed by a Court allowing amend- 
ment of the pleadings on the payment of 
costs. the said order was not revisable on 
any ground whatsoever. 


10. With regard to the first sub- 
mission, the record shows tkat on 19th 
March, 1971, when the learned Judge 
passed the impugned order allowing the 
amendment. the costs were paid to the 
plaintif at that very time. On the same 
day, however, he filed an application be- 
fore the Court to the effect that he had 
taken Rs. 200/- from Tara Singh. res- 
pondent, after the Court announced the 
decision, He was personally present in| 
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Court, but his counsel was busy in some 
other Court at that time. He was an 
illiterate person and when he subsequent- 
ly contacted his counsel. he was advise 

to return the money to Tara Singh. His 
prayer, therefore, was that Tara Singh 
might be directed to take back Rs. 200/-, 
which were not being accepted. On that 
very day, i.e. 19th March, 1971. the Court 
ordered that notice of that application 
be given to the opposite party for 30th 
March. 1971, and also directed that the 
“money be deposited in Civil Court de- 
posit”. The said amount was then actual- 
ly deposited on 22nd March, 1971. On 
30th March, 1971, Tara Singh filed a 
reply to the application. in which he 
stated that on the day when the appeal 
was taken up by the Court. the plaintiff- 
appellant appeared along with his Advo- 
cate Mr. Ram Parkash. The said Advo- 
cate vehemently argued that heavy costs 
were awarded in the case. It was further 
stated that the plaintiff was an old liti- 
gant and it appeared that after the costs 
had been accepted. his senior counsel Mr. 
Munshi Ram. Advocate, felt that the ac- 
ceptance of costs might adversely affect 
the interests of the plaintiff. On these 
grounds, it was prayed that the applica- 
tion filed by the plaintiff be dismissed. 


11. I am aware of authorities, in 
which it has been held that if the am- 
endment has been allowed on the pay- 
ment of costs and the said costs have 
been accepted without protest, then the 
aggrieved party cannot file a revision 
petition against that order. But. in this 
case. it cannot be said whether that prin- 
ciple would aptly apply. because the facts 
mentioned above show that after the 
costs had been accepted by the plaintiff, 
he immediately on that very day put in 
an application before the Court saving 
that it had been done under some mis- 
understanding and the other side be dir- 
ected to take back his money. The said 
costs were then actually deposited in 
Court. presumably for the reason that the 
other side may not have accepted them. 
No authority exactly on all fours with 
the facts of the instant case, was cited 
before me. In any case, it is not neces- 
sary to decide this point, because in the 
connected revision filed by Chhaiju Singh. 
no such situation had arisen. No costs 
were awarded to him, and, consequently. 
the question of his accepting them did 
not arise. I would, therefore. overrule 
this objection. 


12. As regards the second submis- 
sion under this very head. namely. that 
if a Court allows amendment on the pay- 
ment of costs, then that order is not revi- 
sable, I am unable to accept it. In none 
of the authorities such a proposition has 
ever been laid down. If the case is such 
where. in the opinion of the Court. the 


opposite side requires to be compensated 
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by the award of costs, an order is made 
to that effect. But that does not pre- 
clude the opposite party from challeng- 
ing the order on merits and show to the 
higher Court that no amendment should 
have been allowed in the circumstances 
of that particular case. Neither on prin- 
ciple nor on judicial precedents, can it 
be urged with any justification that by 
the mere fact that the Court has award- 
ed costs, the order becomes immune from 
challenge before the superior authorities 
There is, thus, no force in this submis- 
sion as well 

13. Coming to the merits of the 
case. the learned Judge. while passing 
the impugned order stated — ‘There can 
be no doubt about the fact that the am- 
endment in the present case has been ap- 
plied for at rather abnormally late stage, 
when not only I had heard the arguments 
in this appeal but had also dictated the 
order and what was left only was the 
announcement of the same. It also is 
correct that the amendment seeks to with- 
draw a clear admission made by the peti- 
tioner in his written statement”. After 
having observed this, the learned Judge 
then made a reference to a number o 
authorities and a perusal of his judgment 
shows that he was under the impression 
that the law was that amendment must 
be allowed in all cases and at all stages 
and the only exception, according to him, 
was “where this new case was barred for 
some reason or another at the time of its 
setting up”. For this proposition. he 
seems to rely on the Supreme Court deci- 
sion in A. K. Gupta and Sons Lid. v. 
Damodar Valley Corpn.. AIR 1967 SC 96. 
where it was held:— 


“In the matter of allowing amend- 
ment of pleading the general rule is that 
a party is not allowed by amendment to 
set up a new case or a new cause of 
action particularly when a suit on the 
new cause of action is barred. Where, 
however. the amendment does not con- 
stitute the addition of a new cause of 
action or raise a different case. but 
amounts merely to a different or addi- 
tional approach to the same facts the 
amendment is to be allowed even after 
expiry of the statutory period of limita- 


14. From the above observations, 
it cannot, in my opinion, be said that 
what the learned Judge thought to be the 
law was correct. The Supreme Court 
has, in the first instance, clearly laid down 
that the general rule is that a party 
should not be permitted to set up a new 
case or a new cause of action by allow- 
ing amendment of the pleadings. and then 
follows the sentence “particularly when! 
a suit on the new cause of action is barr- 
ed”. But this does not mean that. ac- 
cording to the Supreme Court. the am- 
endment has always to be allowed in all 
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types of cases and it has to be disallowed 
only when the new case set up by the 
amendment was barred for some reason 
or the other. as was observed by the 
Court below. After laying down this pro- 
position of law. the learned Judge gave 
the following reason for allowing the am- 
endment in the instant case:— 


"In the present case one important 
thing to note is that although the peti- 
tioner (applicant) had conceded in the 
trial Court that Shyama had died after 
Harnama, actually that concession had 
been found to be wrong by the trial 
Court itself because the co-defendant had 
contested that point. It, therefore. ap- 
pears that the concession made by the 
petitioner (applicant) was due to some 
misunderstanding on his part as the date 
of the report of the Patwari relating to 
the death of Harnama appears to have 
been understood to be the date of his 
actual death by the petitioner (applicant). 
Otherwise. there is apparently no idea of 
making this concession, which certainly 
oe the petitioner (applicant) adver- 
se yv 


15. The reason given above is not 
easily understandable. It may be stated 
that the applicant had not conceded in 
the trial Court either in the written state- 
ment filed by him or in his evidence that 
Shyama had died after Harnama. All 
that he had mentioned in the written 
statement was that Harnama had died 
on 30th May, 1961. He had neither given 
the date of death of Shyama nor had he 
said that Shyama had died after Har- 
nama. It is true. that while deciding 
issue No. 1. the trial Court found that 
Harnama had died on 26th November, 
1960, while Shyama on 21st April, 1961, 
which was the position taken up by 
Chhajju Singh, defendant. But from that. 
it cannot be inferred that the applicant 
had conceded what had been ascribed to 
him above by the trial Judge. It is a 
different matter that on evidence, the 
case set up by a party may not be found 
to be true, but it cannot. however, on 
that ground, be said that any concession 
had been made or the same was due to 
some misunderstanding on his part. 


16. It was argued by the learned 
counsel for the respondent Tara Singh 
that by this amendment. his client was 
not setting up any fresh case. In the first 
place, the learned Judge, himself towards 
the close of his judgment. observes:— 


_ “It is, however, correct that as a 
result of the amendment the case would 
have to be opened afresh, because as 
soon as the petitioner (applicant) is 
allowed to take up the plea. naturally the 
effort of Inder Singh, appellant. would be 
to show that Shyama had connived at in 
the execution of the will by Harnama 
and, therefore, neither Shyama nor Tara 





Singh, the present applicant, can take 
any benefit resulting in the setting aside 
of the will. It is correct that this was the 
case earlier also before the trial Court 
but at that time this was also the case of 
Chhajiu, the main respondent to this 
appeal. and, therefore, the appellant was 
not interested in leading evidence on this 
matter. Therefore, now the appellant 
youn have to be given opportunity to 
o so”. 

17. It is clear from this that the 
whole case. according to the learned 
Judge himself, will have to be tried 
afresh. If that be so. it is not easily 
understandable, as to how it can be said 
that Tara Singh was not setting up a 
fresh case. 


18. This apart, it will be noticed 
from all that has been said above. that 
it would make a good deal of difference 
to the result of the case, if it is found 
that Shyama died before Harnama’s 
death. In that situation, the plaintiff 
would have a good case. because after 
Harnama’s death, his estate would go to 
Inder Singh and Chhaiju Singh If on 
the other thand, Harnama died earlier, 
then his estate would go to Shyama alone 
and he would be a preferential heir as 
against Inder Singh and Chhaijju Singh, 
sons of his brother Waryama. It would, 
therefore, be seen that the dates of death 
of these two persons or the fact as to 
who out of them died earlier, will have 
lot of repercussions on the result of the 
litigation. But as I look at the matter. 
I do not understand as to how Tara 
Singh would suffer. if the amendment is 
not allowed, because, admittedly, under 
issue No. 1, it has to be decided as to 
when these two persons, namely. Har- 
nama and Shyama. died. The trial Judge 
had’ given a decision thereon and the 
lower Appellate Court had still to do sr 
Evidence had been led by the parties and 
if the finding was given on this issue, 
the other matter. as to who out of the 
two died earlier, would automatically 
have been decided. 


19. It was suggested by the learn- 
ed counsel for the respondent that if 
after this litigation. his client brought a 
suit. then the opposite party might raise 
the objection that in the present suit he~ 
had conceded that Harnama had died 
later than Shyama. But. in making this 
suggestion, he overlooks that all those 
persons, who are parties to this litiga- 
tion, would be bound by any finding 
given under issue No. 1. Consequently. 
according to me. the granting or refus- 
ing of the application of Tara Singh for 
the amendment of his written statement 
does not in any way injure his interests. 

20. In view of what has been said 
above, these revision petitions are accept- 
ed, the impugned order quashed and the 
case sent back to the learned Senior Sub- 
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ordinate Judge. Ludhiana. for deciding 
the same on merits. In the circumstances 
of this case, however I will leave the 
parties to bear their own costs. Parties 
have been directed to appear before the 
ia Appellate Court on 21st February, 


Petition allowed. 
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Raghubans Singh Sehgal. Petitioner 
v. Smt. Wishav Wati Bajaj. Respondent. 


Civil Revn. No. 1028 of 1971, D/- 
24-1-1972 against order of Joginder ee 
+a Dist. J. Chandigarh. D/- 4 


Arbitration Act (1940). S. 34 — Ap- 
plication under — Existence of an arbi- 
tration agreement — Mode of proof. 

(Para 1) 


In a case where the existence of an 
arbitration agreement is alleged in an ap- 
plication under Section 34 of the Act. and 
such an allegation is denied by the other 
side. and the original alleged arbitration 
agreement in writing is not forthcoming, 
the case should normally be decided on 
affidavits subject of course to the right 
of any party who desires the production 
of any of the witnesses (who swore any 
affidavits) for purposes of cross-examina- 


tion. 1972 Cur LJ 58 (Puni). Followed. 
(Para 1) 
Cases Referred: Chronological Paras 


1972 Cur LJ 58 = 74 Pun LR 171, 
Gian Chand v. Tirath Ram Gupta I 


Petitioner: In person; A. L. Bahri, 
for Respondent. 


ORDER:— This is a defendant’s peti- 
tion for revision of the order of the 
Court of the District Judge, Chandigarh, 
dated June 4. 1971. whereby the appeal 
of the petitioner against the decision of 
the trial Court dismissing the petitioner’s 
application under Section 34 of the Indian 
Arbitration Act (10 of 1940) (hereinafter 
called the Act) was dismissed. The ap- 
plication for stay of the suit for the 
ejectment of the petitioner was filed on 
the allegation that there was an arbitra- 
tion agreement in writing between the 
parties. No such agreement was produc- 
ed. After appraising, the evidence led 
by the parties on affidavits the trial Court 
held that no such agreement ever exist- 
ed. The learned District Judge carefully 
reappraised the entire evidence and came 
to the same conclusion. The only ground 
on which this revision petition appears to 
have been admitted is whether the pro- 
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vision of Section 33 of the Act requiring 
evidence to be led on affidavits has to be 
followed in proceedings under Section 34. 
This point had already arisen (before the 
admission of the present petition) in Civil 
Revision 986 of 1971, Gian Chand v. 
Tirath Ram Gupta. Counsel for the 
petitioner mentioned Civil Revision 981 
of 1971. before the Motion Bench due to 
some error. In fact Mr. S. C. Goyal him- 
self was the counsel in the previous case. 


That case has since been decided 
and is now reported in Gian Chand v. 
Tirath Ram Gupta. 1972 Cur LJ 58 
(Puni). It has been held by A. D. Koshal, 
J. in that case (Gian Chand’s case) that 
the difference in the circumstances which 
make the two sections (Section 33 on the 
one hand and Section 34 on the other) 
applicable, does not furnish any criteria 
for determining the procedure which the 
Court is to follow for arriving at a deci- 
sion of the question relating to the ex- 
istence etc. of the arbitration agreement. 
It has been further held that Rule 1 of 
Order 19 of the Code of Civil Procedure 
enables a Court to order at any time for 
sufficient reason that any particular fact 
or facts may be proved by affidavit and 
when recourse is had by a Court to that 
rule the procedure in Rule 4 of Order 18 
stands dispensed with subject, however, 
to the right of a party who bona fide 
desires the production of a witness for 
cross-examination to have such witnesses 
examined in Court and not on affidavit. 
No such application was made by or on 
behalf of the present petitioner in the 
trial Court. I am not only bound by the 
judgment of the learned Single Judge in 
Gian Chand’s case (supra). but am also 
in full agreement with the same. In a 
case where the existence of an arbitra- 
tion agreement is alleged in an applica- 
tion under Section 34 of the Act, and 
such an allegation is denied by the other 
side. and the original alleged arbitration 
agreement in writing is not forthcoming. 
the case should normally be decided on 
affidavits subject of course to the right of 
any party who desires the production of 
any of the witnesses (who swore any 
affidavits) for purposes of cross-examina- 
tion. 

rA The petitioner who is present 
in person, and has argued this case him- 
self. says that he does not want to travel 
into the merits of the truth or otherwise 
of the allegations made in the affidavit, 
not only because he feels that this can- 
not be done under Section 115 of the 
Code of Civil Procedure. but also because 
other disputes are stated to be pending 
regarding the contents of the affidavits. 


3. No other point having been 
argued before me, this petition fails and 
is dismissed with costs. The parties shall 
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appear before the trial Court on Febru- 
ary 14, 1972, Counsel’s fee Rs. 50/-. | 
` Petition dismissed. 
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R. S. NARULA, J. 


Gulwant Kaur. Petitioner v. Mohin= 
der Singh and others, Respondents, 

Civil Revn. No. 1309 of 1971, DJ- 
18-1-1972 against order of Harchand 
Singh Mander Sub. J., Ist Class (A) 
Sangrur, D/- 10-11-1971. 


Civil P. C. (1908), O. 6, R. 17 — Am- 
endment of written statement — Suit for 
possession of a house sold by defendant’s 
husband —— Original plea of defendant 
that the property was gifted to her and 
that she was in possession of the house as 
owner from a particular date — Plea 
sought to be introduced by amendment 
that even if gift is not proved, she being 
in continuous possession of the property 
from that particular date she became ab- 
solute owner by adverse possession = 
Amendment should be allowed. 


The defence under the original plea 
as well as under the new plea sought to 
be introduced by the amendment being 
that the defendant is the owner of the 
property and is in possession of the same 
from a particular date to the exclusion 
of her husband, it cannot be said that 
there is any change of the front in de- 
fence on the part of the defendant. The 
date from which the defendant claims to 
be in possession being the same the de- 
fence cannot be said to be based on any 
new set of facts. In fact it is intimately 
connected with the defence already taken. 
Also the new plea sought to be raised is 
not destructive of the original plea and 
both the pleas could have been taken up 
in the suit originally in the alternative. 

(Paras 3, 5. 7, 8) 

Cases Referred: Chronological Paras 
AIR 1971 Punj 418 = 73 Pun LR 
830, Gurmukh Singh v. Dalip 


Singh 
1971 Cur LJ 612, Raghvir Prasad 

v. Chet Ram 2 
AIR 1967 SC 96 = 1966-1 SCR 

796. A. K. Gupta and Sons Ltd. 

v. Damodar Valley Corporation 6 


AIR 1956 Mad 679, State of Madras 
v. Munivappa Chetty 
AIR 1948 Nag 119 = 229 Ind Cas 
63. Chunnialal v. Deoram 
AIR 1942 Lah 1 = 43 Pun LR 737 
: (EB). Karam Dad v. Mt. Mohd, 
Bibi 4 
S. P. Goyal, for Petitioner; T. S. 
Mangat. for Respondents Nos. 1 to 3. 
ORDER:— In-a suit for possession of 
the disputed land filed by Mohinder 
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Singh and Gurmel Singh respondents I 
and 2 (hereinafter called the plaintiffs) 
on the basis of a registered sale-deed ex- 
ecuted in their favour on June 18, 1968, 
by the husband of the defendant-peti- 
tioner, the defence of the petitioner was 
that the disputed property had been 
gifted to her on April 13. 1956, that the 
gift was oral, was accompanied by pos~« 
session and that the petitioner had been 
in continuous possession of the land 
through her son Madan Jit Singh (res- 


pondent No. 3 before me) since April, 
1956. After the conclusion of the evi- 


dence led by the plaintiffs in the affirma- 
tive and of the evidence led by the de- 
fendani-petitioner and before the record- 
ing of the plaintiffs’ evidence in rebuttal, 
an application was made by the peti- 
tioner in the trial Court under Order 6, 
Rule 17 of the Code of Civil Procedure 
for permission to amend her written 
statement so as to add an alternative de- 
fence to the claim of the plaintiffs about 
her being not liable to deliver possession 
to the plaintiffs on the ground that even 
if she was not able to prove the oral gift, 
she had become an absolute owner of the 
property. by adverse possession as she 
had been in continuous possession of the 
property since April, 1956. By his order, 
dated November 10. 1971. the learned 
Subordinate Judge, Sangrur, dismissed the 
application of the petitioner by holding 
that if the amendment was allowed, it 
would change the nature of the defence 
and that a new ground of dezence could 
not be permitted to be added by amend- 
ing the written statement. He held that 
the new defence sought to be added 
would be entirely inconsistent with and 
contradictory to the original plea taken 
by the petitioner in her defence and 
would also result in setting up a new 
ease for her. The application was dis- 
allowed with the observation that it had 
been given for delaying the decision of 
the suit which had been pending for more 
than three years. 


2 Mr S. P. Goyal, the learned 
counsel for the petitioner, has referred 
me to the judgment of my Lord, the 
Chief Justice. in Raghvir Prasad v. Chet 
Ram, 1971 Cur LJ 612 (Punj). In that case 
it has been held that under O. 6, R. 17 of 
the Code a plaintiff may add a new cause 
of action and the defendant may add a 
new defence. It was observed that even 
a new case may be allowed to be in- 
troduced, and that there is no injustice 
if the other side can be compensated for 
it by costs. The learned Chief Justice 
also observed that the mere fact that the 
cause of action has been changed is no 
ground per Se for disallowing the amend- 
ment. In that case the question related 
to the amendment of the plaint. The suit 
had been filed for possession of a house 
by Raghvir Prasad and. his sister Tara’ 
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Wati on the basis of inheritance. Sub- 
sequently. they had applied for leave to 
amend the plaint so as to claim the same 
property on the basis of a will. The trial 
Court refused the amendment. While 
allowing the revision petition against 
that order. the High Court held that 
there was no reason why the plaintiffs 
in that case should be prevented from 
having the cause of action sought to be 
added by the amendment adjudicated 
upon. The judgment of the learned Chief 
Justice in the case of Raghvir Prasad 
(supra) no doubt supports the petitioner’s 
claim for amendment of her written 
statement. 


3. Mr. T. S. Mangat has on the 
other hand pressed into service the judg- 
ment of my Lord, the Chief Justice in 
Gurmukh Singh v. Dalip Singh. 73 Pun 
LR 830 = (AIR 1971 Punj 418) on which 
reliance has also been placed by the trial 
Court for passing the order under revi- 
sion. In that case the trial Court had 
allowed an amendment of the plaint in a 
suit for pre-emption so as to permit the 
plaintiff therein to claim a superior right 
of pre-emption on the ground of his being 
a co-sharer, after the expiry of the period 
of limitation for filing the suit when the 
only ground on which the right of pre- 
emption had originally been claimed in 
his plaint was that the pre-emptor was 
the brother’s son of the vendor. Setting 
aside that order in revision, it was held 
by the High Court that the amendment 
allowed introduced into the plaint a 
ground which did not exist therein be- 
fore and which had got absolutely no 
connection with the grounds taken earlier. 
In those circumstances it was held that 
the trial Court did not exercise its dis~ 
cretion under Order 6. Rule 17 of the 
Code of Civil Procedure in a judicial 
manner and had transgressed its jurisdic- 
tion in allowing a new ground for claim- 
ing a superior right of pre-emption being 
taken at the time when a suit based on 
that ground would have been barred by 
time. The considerations which weighed 
with the learned Chief Justice in Gur- 
mukh Singh’s case are not at all present 
in the case before me. The taking up of 
the new defence by the petitioner in the 
alternative by amending her written 
statement is not barred by time. The 
defence is not based on any new set of 
facts. In fact it is intimately connected 
with the defence already set out. The 
date from which the petitioner claims to 
be in possession is the same. She did 
not claim to have been in permissive pos- 
session under her husband at anv stage 
since April, 1956. In each of the two 
pleas in question. she claims to have 
been in possession as owner which would 
in either eventuality be adverse to the 
interest of her husband. All that she 
seeks to plead is that if she fails to prove 
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the oral gift, but succeeds in proving tha 
she had been in possession of the pro 
perty in dispute since April 13, 1956. i 
the purported exercise of her right 
owner of that property, her such posses: 
sion had itself ripened into title by ad 
verse possession. I am not concerne 
with the fact whether her such plea is at 
all likely to succeed or not. but only with 
the fact that the new plea sought to be! 
added is not at all inconsistent with the 
original plea, but is merely sought to be 
taken up in the alternative. Considera- 
tions for allowing an amendment of plain? 
2 a pre epon suit are entirely dif- 
erent. 


4, Mr. Mangat then referred to 
the judgment of a Full Bench of the 
Lahore High Court in Karam Dad v. Mt. 
Mohd. Bibi. AIR 1942 Lah 1 (FB), where- 
in the plaintiffs’ case throughout had 
been that the property in dispute in that 
litigation was non-ancestral, but they 
sought to amend the plaint at the ap- 
pellate stage so as to substitute the word 
“ancestral” in place of the word “non- 
ancestral”. The Lahore High Court held 
that the amendment could not be allow- 
ed at a late stage in the appeal as ib 
would necessitate a remand for further 
inquiry as to the ancestral nature of the 
property and the parties had led evidence 
on the issue already framed on the ques- 
tion whether the property was ancestral 
or not. The law laid down in that case 
does not appear to be relevant for decid- 
ing the application of the petitioner in 
the instant case. 





5. Learned counsel for the plain- 
tiffs has also referred to the judgment of 
a. learned Single Judge of the Madras 
High Court in the State of Madras v. 
Muniyappa Chetty. AIR 1956 Mad 679. 
The plaintiff in that case had claimed 
ownership of certain property on the 
ground that he had become an absolute 
owner thereof by reason of adverse pos- 
session for over sixty years. against the 
State Government. He subsequently 
wanted to amend the plaint so as to 
claim that he and his predecessors-in- 
interest had been in possession of the 
property on the basis of an ancient grant 
which had been lost in antiquity, It was 
held that such an amendment could not 
be allowed as the new case sought to be 
set out was entirely different which 
would change the character of the case 
as was originally put forward by the 
plaintiff. In the present case. the pos- 
session is claimed under both the plea 
with effect from the same date. The new 
plea sought to be raised is not destruc 
tive of the original plea and both th 
pleas could have been taken up in the 
suit originally in the alternative. 


6. In A. K. Gupta and Sons Ltd. 
v. Damodar Valley Corpn.. AIR 1967 SC 
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96, cited by Mr. Mangat the amendment 
sought to introduce a claim based on the 
same cause of action, namely the same 
contract, had been refused by the High 
Court at the appellate stage. The Supreme 
Court allowed an appeal against the judg- 
ment of the High Court refusing to 
allow the amendment on the ground that 
the plea sought to be added by amend- 
ment would amount merely to a different 
or additional approach to the same facts, 
and that such an amendment could be 
allowed even after the expiry of the 
statutory period of limitation. The 
judgment of the Supreme Court in the 
case of A. K. Gupta and Sons Ltd (supra), 
appears to be more in favour of the peti- 
tioner than the contesting respondents. 


7 In Chunnialal v. Deoram, AIR 
1948 Nag 119. it was observed by a 
learned Single Judge of the Nagpur High 
Court that the Court will not allow an 
amendment which involves a complete 
change of front in the defence. It was 
held that a plaint cannot be allowed to 
be amended so as to introduce a new 
cause of action which would change the 
mature of the suit, so also the defence 
cannot be allowed to be altered so as to 
introduce a different set of circumstances 
inconsistent with the circumstances plead- 
ed to begin with. In that case the origi- 
nal justification given by the defendants 
for being in possession of the property 
in dispute was that their transferors were 
mere licensees of the abadi, but the de- 
fendants by their amendment wanted to 
raise for the first time in appeal a new 
question of controversy, namely. that the 
transferors were proprietors. and, there- 
fore. had transferable interest in the site. 
On these facts it was held that the plea 
that the transferors were owners was in- 
consistent with the plea that they were 
licensees and the amendment sought for 
being in the nature of complete change 
of the front in defence, ought not to be 
allowed. In the present case the defence 
under the original plea as well as under 
the new plea sought to be introduced by 
the amendment is that the petitioner is 
the owner of the land and is in posses- 
sion of the same since April, 1956. to the 
exclusion of her husband. It cannot, 
therefore, be said that there is any change 
of the front in defence on the part of 
the petitioner in the present case. More- 
over, somewhat different considerations 
apply to the discretion to be exercised 
by an appellate Court for allowing an 
amendment of the pleadings than the 
considerations which must weigh with a 
trial Court for disposing of. such an ap- 
plication before even the recording of 
the entire evidence sought to be led by 
the parties is concluded. 


8. For the foregoing reasons, T 
would hold that the trial Court illegally 
refused to exercise its jurisdiction under 
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Order 6, Rule 17 of the Code of Civil 
Procedure in having refused to allow the 
petitioner to amend her written state- 
ment in the manner indicated in her ap- 
plication given for that purpose. 


9, Mr. Mangat lastly submitted 
that allowing the proposed amendment 
at this late stage would unduly delay the 
disposal of the suit which is already quite 
old. Inordinate delay in making an ap- 
plication for amendment is no doubt a 
valid consideration for deciding the ap- 
plication on merits. In the present case, 
however, the petitioner has stated in 
paragraph 4 of her grounds for revision 
that “all the evidence on the plea sought 
to be introduced by way of amendment 
has already been led by the petitioner 
and she does not claim to lead any fur- 
ther evidence. Mr. Mangat submits that 
a mixed question of law and fact having 
been allowed to be raised by amendment 
of the written statement. a new issue 
will have to be framed by the trial Court 
(possibly after permitting the plaintiffs 
to file a replication in reply to the am- 
ended written statement). and that the 
petitioner may then like to lead evidence 
on the new issue on which the burden 
has to be on the defendant. Mr. S. P. 
Goyal states that he is giving a categori- 
cal and irrevocable undertaking to the 
Court under explicit instructions from his 
client, that she would not lead any evi- 
dence on the issue which, might be fram- 
ed by the trial Court on account of the 
amendment claimed by her. and that the 
evidence already led by her on the re- 
maining issues may also be read by the 
Court in support of the new rlea and on 
the issue based thereon. In this situa- 
tion. the question of delay also does not 
arise. The evidence already led by the 
defendant-petitioner shall be read as her 
evidence on the new plea. The plaintiffs 
have yet to lead evidence in rebuttal. 
They would be at liberty to adduce any 
additional evidence to rebut the evidence 
already led by the defendant which may 
be relevant to the new plea in addition 
to the evidence in rebuttal which they 
have otherwise to lead. 


10. This revision petition is ac- 
cordingly allowed and the application of 
the petitioner for amendment of her 
written statement is granted in terms of 
what is already stated above conditional 
on her paying a sum of Rs. 100/- as costs 
to the opposite party. The costs of the 
revision petition shall be costs in the suit. 
The parties are directed to aprear before 
the trial Court on February 21, 1972. 


Petition allowed, 
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PREM CHAND PANDIT, J. 


Bishan Dass and others, Petitioners 
v. Kehar Singh and another, Respondents. 


Civil Revn. No. 310 of 1971, D/- 13-1- 
1972 against order of Sukhdev Singh 
Sidhu, Appellate Authority. under East 
Punjab Urban Rent Restriction Act (Dist. 
J.) Jullundur, D/- 6-3-1971. 

East Punjab Urban Rent Restriction 
Act (3 of 1949), S. 15(3) — Powers of ap- 
pellate authority to permit a party to lead 
additional evidence — ({(X-Ref:— Civil 
P. C. (1908), O. 41, R. 27). 


It is true that under Section lo {3) 
of the Rent Restriction Act. the Appellate 
Auhority has wide powers, but when the 
parties have finished their evidence and 
thereafter the case has been decided by 
the Rent Controller and subsequently 
when the appeal against the same comes 
up before the Appellate Authority and 
there an application is made under O. 41, 
R. 27, Civil P. C. for producing additional 
evidence, the said Authority, while grant- 
ing that prayer. must give reasons as to 
why he is doing so. A valid legal ground 
has to be made for allowing a person to 
lead additional evidence. It is not enough 
to say that it will be in the interest of 
justice to grant the request of the ap- 
plicant. The Appellate Authority is sup- 
posed to apply his mind and then after 
hearing both the sides, should give ad- 
equate reasons for acceding to a prayer 
of this kind (Para 10) 

H. L. Mittal. for Petitioners; S. P. 
Jain (for No. 1) and Devinder Singh (for 
No. 2). for Respondents. 


ORDER:— On 18th April. 1953, 
Bishan Dass. Bhagat Ram and Narinder 
Kumar gave on rent a vacant plot be- 
longing to them and situate in the City 
of Jullundur, to Satish Chander Pal as 
partner of Firm Lord Krishna Soda Sili- 
cate of Jullundur at a monthly rent of 
Rs. 60/-. The tenant was asked not to 
construct any Pacca structures on the said 
plot. It is said that in spite of this con- 
dition in the lease-deed. the tenant put 
up certain machinery and built some 
sheds on the demised premises. In May 
1954, the tenant firm through its another 
partner Rajeshwar Singh Pal, transferred 
the machinery and the sheds in favour 
of Kehar Singh. The goodwill of this 
firm was also given to Kehar Singh in 
June 1954. In July 1968. the landlords 
filed an application under Section 13 of 
the East Punjab Urban Rent Restriction 
Act, 1949. for the eviction of the tenant 
on four grounds, namely. (a) non-pay- 
ment of rent: (b) personal necessity: 
(c) that the tenant has transferred the 
leasehold rights in favour of Kehar Singh 
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without their consent; and (d) that the 
tenant has made unauthorised construc- 
tions on the said land. The application 
was made against the tenant and Kehar 
Singh was also impleaded as a party. 


2. Satish Chander Pal admitted 
the claim of the landlords, but Kehar 
Singh opposed the application and plead- 
ed that he was a direct tenant under the 
landlords with effect from 7th June. 1954, 
and had also made payments of rent to 
the landlords in that connection. He 
denied that the leasehold rights were 
transferred in his favour by Satish 
Chander Pal. He also averred that the 
eviction application was not maintain- 
able. because the landlords had not sery- 
ed him with a notice under Section 106 
of the Transfer of Property Act. 

3. On the pleadings of the parties, 
a number of issues were framed and the 
only material issue for the purpose of 
this revision petition is issue No. 1, 
which reads:—: 

. “Whether there is a relationship of 
landlord and tenant between the peti- 
fioners and respondent No. 2 (Kehar 
Singhy’, 

4. The onus of this issue was 
Placed on Kehar Singh. 

5. The Rent Controller ordered 
eviction. holding that there was no rela- 
tionship of landlord and tenant between 
the applicants and Kehar Singh and it 
was held that Kehar Singh and Satish 
Chander Pal were liable to be evicted on 
the ground that the latter had transfer- 
red his leasehold rights in favour of the 
donne without the consent of the land- 
ords. 


6. Against this order. Kehar Singh 
filed an appeal before the Appellate 
Authority. Before the said authority. 
Kehar Singh, on 3rd July. 1970. filed an 
application under Order 41, Rule 27. Code 
of Civil Procedure. praying that he be 


allowed to produce and prove about 17 


documents mentioned in that application 
and thus establish the pavment of rent 
made by him to the landlords. ” 

T. This application. though oppos- 
ed by the landlords, was accepted by the 
Appellate Authority by means of his 
order dated 6th March, 1971. That 
Authority then remitted the case to the 
Rent Controller directing him to try issue 
No. 1 afresh by affording an opportunity 
to the parties to lead their evidence and 
then return the same to the said Autho- 
rity -together with his fresh finding on 
that issue and reasons therefor. Against 
this order. the present revision petition 
has been filed by the landlords. 

8. Learned counsel for the peti- 
tioner has submitted that the order is 
liable to be set aside. because there was 
absolutely no ground for accepting the 
application of Kehar Singh. 
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9. In the impugned order, after 
mentioning that Kebar Singh had made 
an application and it had been opposed 
by the landlords, the Appellate Authority 
quoted Section 15(3) of the Rent Restric- 
tion Act and then observed:— 


“In my opinion, for the just decision 
of this case, it deems proper that fur- 
ther enquiry be held and the respondent/ 
appellant Kehar Singh be allowed to pro- 
duce additional evidence as prayed for 
by him. in his aforesaid application dated 
3-7-1970 for proving issue No. 1 and that 
the petitioners/respondents be also allow- 
ed to lead further evidence to rebut the 
evidence which has been led or may be 
led on issue No. 1 by Kehar Singh. res- 
pondent No. 1”. 


10. It will. thus, be seen that the 
Appellate Authority has not given any 
reasons for accepting the prayer of 
Kehar Singh. It is true that under Sec- 
tion 15(3) of the Rent Restriction Act, 
the Appellate Authority has wide 
powers, but when the parties have finish- 
ed their evidence and thereafter the 
case has been decided by the Rent Con- 
troller and subsequently when the ap- 
peal against the same comes up before 
the Appellate Authority and there an 
application is made under Order 41, 
Rule 27, Code of Civil Procedure, for 
producing additional evidence, one would 
expect that the said authority, while 
granting that prayer. will give reasons 
as to why he is doing so. The opposite 
party is fully entitled to say that after 
the other party had full opportunity to 
lead evidence and it had closed its case, 
why should it be permitted to lead addi- 
tional evidence before the Appellate 
Authority? 

Undoubtedly, there are numerous 
decisions under Order 41. Rule 27, Code 
of Civil Procedure. wherein it has been 
held that a valid legal ground has to 
be made for allowing a person to lead 
additional evidence. The provisions of 
Order 41, Rule 27, Code of Civil Pro- 
cedure. may perhaps not strictly apply 
to cases under the Rent Act, but still 
while granting a prayer of this kind. the 
principles which guide the Courts in ac- 
cepting an application of that nature 
have to be borne in mind by the Appel- 
late Authority. As I have said. in this 
case it is somewhat strange that no rea- 
sons whatsoever have been given by the 
Appellate Authority for accepting the 
prayer of Kehar Singh. It is not enough 
to say that it will be in the interest of 
justice to grant the request of the ap- 
plicant. The Appellate Authority is sup- 
posed to apply his mind and then after 
hearing both the sides, should give 
adequate reasons for acceding to a prayer 
of this kind. 

11. Learned counsel for the res- 
pondents submitted that a similar ap- 
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plication was made. before the Rent Con- 
ee as well and it was rejected by 


12. After going through the re- 
cord. I notice that an application of this 
kind was also made to the Rent. Con- 
troller by the respondent, after he had 
closed this evidence and the case was 
ripe for arguments. While disposing of 
that en the Rent Controller ob- 
served:— 


“I have gone through the evidence 
of Kehar Singh in his statement made 
on 29-7-1969 and in this statement he 
has stated on oath that he made payments 
through cheques also. This means that 


the respondent has already led evidence 
of cheques but if he now wants to pro- 
duce the details of the cheques, in order 
to fill up the gaps, I think. he is not 
earnest in his approach to apply for the 
same at this stage again and in view of 
this, I do not find anything in his favour 
to allow him to dilate the details of 
cheques given to the petitioners. This 
the respondent could do very well when 
he stated that he also made payments 
through cheques in his examination-in- 
chief on 29-7-1969. This application of 
the respondent dated 18-8-1969 is also 
dismissed”, 


13. It will, thus, be seen that the 
Rent Controller has given sound reasons 
a rejecting the prayer'of the respond- 
ent. 


14. This apart. under issue No. 1, 
if was for Kehar Singh to establish that 
there was a relationship of landlord and 
tenant between him and the landlords. 
He in his evidence had stated that he 
had paid rent to the landlords and in 
proof thereof. he had produced certain 
receipts as well. If all these documents, 
which he now wishes to bring on the 
record, were in his custody and posses- 
sion, I see no reason as to why he did 
not (a) rely on them and (b) then pro- 
duce them at the proper time. especial- 
ly when four other receipts had actually 
been brought into evidence by 
There was sufficient opportunity for 
him to produce the said documents, He 
could dj so. when he filed his written 
statement. He could also bring them on 
the record, even when he was giving his 
own ststement. It is also pertinent to 
mention that while closing his evidence. 
he never reserved the right of producing 
them later on. Under these circumstances, 
his prayer should not have been granted 
by the Appellate Authority. 


15. For the reasons given above, 
I would accept this petition and quash 
the impugned order. There will. how- 
ever. be no order as to costs. Parties 
have been directed to appear before the.. 
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Appellate Authority on 7th February. 
972. for further proceedings in the case. 
Petition accepted. 





AIR 1972 PUNJAB & HARYANA 265 
(V 59 C 74) 


R. S. NARULA. J. l 

Chhotu Mauju, Petitioner v. Gurbhae 
fan Singh. Respondent. 
= Civil Revn. No. 572 of 1971, DJ- 
12-1-1972 against order of Sarwan Singh. 
Chahal. Sub. J. ist Class (A) Bhatinda, 
D/- 15-5-1971. 

Civil P. C.. O. 26, R. 19 (2) and (3) 
s. Report of first commissioner whether 
wiped out of record on ground of receipt 
of second commissioner’s report. 


If the Court is dissatisfied with the 
report of a Commissioner it can issue 
another commission, but still the report 
of the first Commissioner cannot be wiped 
out of the record. AIR 1937 Pat 670, 
Rel. on. (Para 3) 

If, rightly or wrongly. more than 
one commission are issued for legal in- 
vestigation in respect of the same matter, 
the Court has no jurisdiction to exclude 
from the evidence in the case any one of 
the reports submitted by the commis- 
sioners unless all the parties to the suit 
want the particular evidence to be ex- 
cluded. AIR 1958 Andh Pra 304, Ex- 
plained. . (Para 2) 

The report of each Commissioner 
under Order 26, Rules 9 and 10 is noth- 
ing more than evidence on which either 
of the parties may or may not rely or 
which may or may not find favour with 
the Court wholly or partially. 

(Para, 3) 

Cases Referred: Chronological Paras 

AIR 1958 Andh Pra 304 = 1958-1 
Andh WR 446. Samudrala Seeta- 
ramacharyulu V. Samudrala 
Ranganayakamma 

AIR 1937 Pat 670 = 18 Pat LT 837, 
Shib Charan Sahu v. Sarda 
Prasad 3 

Harbans Lal, for Petitioner; Diali 
Ram Puri, for Respondent. 


ORDER:— In a suit for permanent 
fnjunction, filed by the petitioner, to 
restrain the respondent from making 
constructions forcibly on his land com- 
prised in Khasra No, 2881, a dispute arose 
as- to whether the constructions, sought 
to be raised by ‘the defendant-respond- 
ent, were in plaintiff's Khasra No. 2881 
or in defendant’s own land comprised 
in Khasra No. 2880. In order to demar- 
cate the boundary line between the two 
Khasra numbers, the trial Court ap- 
pointed Shri Sadhu Ram, Saddar 
Kanungo, as a Local Commissioner on 
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July 8. 1969. Sadhu Ram’s report. in 
favour of the defendant, was submitted 
on August 9, 1969. Plaintiff filed objec- 
tions against the same on August 27, 
1969. On January 16. 1970. when plain- 
tiff’s objections against Sadhu Ram’s re- 
port were pending. the defendant made 
a statement before the trial Court to the 
effect that he would confine his construc- 
tions to Khasra number 2880 and the 
Court may get demarcation made with 
the assistance of the Revenue authorities. 
Plaintiff agreed to this. Thereupon. the 
Court fixed January 18. 1970, for inspec- 
tion of the spot. From the order of the 
trial Court dated January 19. 1970. it 
appears that demarcation could not be 
made on the preceding day as the con- 
cerned Revenue official could not be 
available. Admittedly, the Presiding Off- 
cer of the trial Court was not able to 
visit the spot at any time thereafter. It 
was in this situation that on February 
3, 1970, the trial Court appointed Shri 
Mohinder Singh, Naib Tehsildar. as the 
Commissioner to make the demarcation 
and to submit his report. Mohinder 
Singh submitted his report dated July 9, 
1970. in favour of the plaintiff and stated - 
that the defendant was trying to make 
constructions in plaintiff's land com- 
prised in Khasra No. 2881. In the course 
of the order recorded by the trial Court 
on October 8, 1970. it was held that 
Mohinder Singh had never been appoint- 
ed as a Commissioner by the Court. That 
decision was set aside by this Court 
(Pandit, J.) on March 2, 1971. while 
allowing plaintiffs Civil Revision No. 1133 
of 1970 against that order. Plaintiff’s ob- 
Jections against Sadhu Ram’s report were 
ultimately dismissed by the trial Court’s 
order dated May 15, 1971. 


Plaintiff has come up in revision 
egainst that order and wants me to hold 
that in view of the appointment of 
Mohinder Singh as a Commissioner for 
local investigation, after the receipt of 
Sadhu Ram’s report, the first report 
should be deemed to have been wiped 
out and should not be considered as a 
Commissioner’s report while deciding the 
main case. The petitioner appears to be 
under some misapprehension in respect 
of the legal position. The only provi- 
sion of law under which Sadhu Ram as 
well as Mohinder Singh could have been 
appointed as Commissioner is O. XXVI, 
R. 9, of the Civil P. C. Rule 10(1) of 
Order XXVI provides that the Commis- 
sioner. appointed under Rule 9. has to 
return the evidence recorded by him to- 
gether with his report in writing signed 
by him to the Court. Sub-rule (2) of 
R. 10 of O. XXVI inter alia makes it 
clear that the report of the Commis- 
sioner and the evidence taken by him 
shall be evidence in the suit and shall 
form part of the record. Sub-rule (3) 
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authorises the Court to direct such fur- 
ther inquiry to be made as it thinks fit 
in case the Court is, for any reason, dis- 
satisfied with the proceedings of the Com- 
missioner. No provision of the Code, 
however, provides for the Commisioner’s 
report being taken off the record or not 
being considered as evidence in any cir- 
cumstances. The value to be attached 
to the report is, however, a different 
matter. It is obvious that the Court was 
either not satisfied with the proceedings 
of the first Commision or merely because 
of the statements made by the parties on 
January 16. 1970. the second Commis- 
sion was ultimately issued. Whichever 
of the two alternatives might have re- 
sulted in the appointment of the second 
Commissioner, the fact remains that the 
report of Sadhu.Ram as well as the evi- 
dence taken by him has to be read as 
evidence in the suit. Similarly, the re- 
port of Mohinder Singh must also be 
read as evidence in the suit along with 
evidence recorded by him. In the cir- 
cumstances of this case. it is obvious 
that the defendant will rely on Sadhu 
Ram’s report and the plaintiff on Mohin- 
der Singh’s report. It will be for the 
trial Court to read the evidence recorded 
by the two Commissioners as well as the 
reports given by them and the other 
evidence produced by the parties in order 
to adjudicate upon the matter in dispute. 


2. Mr. Harbans Lal has relied on 
the judgment of a learned Single Judge 
of the Andhra Pradesh High Court in 
Samudrala Seetaramacharyulu v. Samu- 
drala Ranganayakamma. AIR 1958 Andh 
Pra 304, wherein it was held that two 
separate commissions should not be issu- 
ed to deal with one and the same sub- 
ject and to treat the reports of both 
Commissioners as evidence in the case. 
The learned Judge of the Andhra Pradesh 
High Court thas undoubtedly laid down 
a salutary principle of law but if. right- 
ly or wrongly. more than one commis- 
sion are issued for legal investigation 
in respect of the same matter, the Court 
has no jurisdiction to exclude from the 
evidence in the case any one of the re- 
ports submitted by the commissioners 
unless all the parties to the suit want the 
particular evidence to be excluded. The 
Andhra Pradesh High Court has not held 
that if more than one commission are 
issued for the same purpose any one of 
the reports of the Commissioners should 
be excluded from evidence, 


3. Mr. Diali Ram Puri, learned 
counsel for the respondent, has on the 
other hand brought to my notice the 
Division Bench judgment of the Patna 
High Court in Shib Charan Sahu v. 
Sarda Prasad. AIR 1937 Pat 670. In that 
case. it was held that if the Court is dis- 
satisfied with the. report of a Commis- 
Sioner it can issue another commission, 
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but still the report of the first Commis- 
sioner cannot be wiped out of the record. 
This is clear from a collective reading of 
sub-rules (2) and (3) of Rule 10 of 
Order XXVI. I am in respectful agree- 
ment with the view expressed by the 
Division Bench of the Patna High Court 
in Shib Charan Sahu’s case. The prayer 


‘of the plaintiff-petitioner to exclude from 


consideration the report of Sadhu Ram 
cannot. therefore, be granted Mr. Hara 
bans Lal then submits that Sadhu Ram’s 
report may be treated as only evidence 
on which the defendant may rely and 
may not be treated as the Commis- 
sioner’s report. I do not know what dif- 
ference this would make The report of 
each Commissioner under Order XXVI, 
Rules 9 and 10 of the Code is nothing 
more than evidence on which either of 
the parties may or may not rely or which 
may or may not find favour with the 
Court wholly or partially. Since under 
the mandatory provisions of Order XXVI, 
Rule 10. of the Code, the repert of Sadhu 
Ram cannot be excluded from considera- 
tion as a piece of evidence, I cannot in- 
terfere with the order of the tria] Court 
and dismiss this revision petition with 
the observation that the value to be 
attached to Sadhu Ram’s report as well 
as to Mohinder Singh’s report as pieces 
of evidence will have to be judged by 
the trial Court in the course of its deci- 
sion on the main issue in the same 
manner as the other evidence on the 
record of the case has to be appraised. 
I leave the parties to bear their own 
costs, 

Order accordingly. . 
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Brij Bhushan Lal. Petitioner v. Chief 
Engineer, North Western Zone (Central 
Govt.) and another, Respondents. 


Civil Revn. No 273 of 1971, D/- 12-1- 
1972 against order of Sub. J.. Ist Class, 
Ambala, D/- 16-1-1971. 


Arbitration Act (1940), S. 8(1) (a) — 
Applicability — Parties agreeing only to 
person or authority who will appoint arbi- 
trator — Appointment not by consent of 
parties — Section not attracted. 


Section 8(1) (a) will be attracted only 
if the arbitration agreement specifically 
provides that the appointment of the 
actual person as an arbitrator must have 
the consent of both the parties. It wi 
not be enough if the parties agree only 
to the persor or authority who will sub- 
sequently appoint an arbitrator, even if 
he is told to make only that one who had 
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some special qualifications without. of 
course. mentioning the particular indi- 
vidual. (Para 14) 

Hence, where by a clause in the arbi- 
tration agreement the dispute had to be 
referred to a sole arbitrator, who had to 
be an Engineer Officer. and he had to be 
appointed by the authority mentioned, 
namely. the Chief Engineer and this ap- 
pointment had to be made by him after 
a written notice had been given by one 
of the parties to the contract to the op- 
posite party. the agreement cannot be 
said to provide for the appointment of an 
arbitrator by consent of parties So as 
to attract Sec. 8 (1) (a). AIR 1957 J & K 
27 & 1966 All LJ 518. Rel. on; AIR 1955 
Punj 172, Distinguished; AIR 1961 Pat 
228. Dissented from. (Paras 11 & 16) 


Cases Referred: Chronological Paras 
1966 All LJ 518. Union of India v. 
Gopal Dass and Co. 44 
AIR 1961 Pat 228, Union of India 
v. D. P. Singh 13 
ATR 1957 J. & K 27. C. Rai v. 
Union of India 12 


AIR 1955 Punj 172 = 57 Pun LR 
192. Union of India v. New India 
Constructors, Delhi 15 
S. K. Jain, for Petitioner; J. N. 
Kaushal. Advocate-General, Haryana with 
Ashok Bhan, for Respondents. 


ORDER: The facts giving rise to 
this revision petition are these. 
July, 1968, an agreement was entered 
into between Brij Bhushan Lal, con- 
tractor and the Union of India, respond~ 
ent No, 2. for the construction of certain 
garages for the army officers in Ambala 
Cantonment. On the basis of this agree- 
ment, the contractor started the work, but 
during the course of the construction. 
in June 1969 the constructed portion of 
some of the garages was damaged by 
rain and storm. On 3rd July. 1969. the 
Chief Engineer. North Western Zone, res- 
pondent No 1, asked the contractor to 
proceed with the remaining construction 
and in August, 1969. he further told the 
contractor to set right the damage caused 
to the garages at his own-cost. To this, 
the contractor replied that the damage 
had not occurred due to any faulty con- 
struction on his part, but it was because 
of the defect in the design supplied to 
him by the Commander Engineer. He 
was. however, prepared to dod the neces- 
sary repairs if the Government was ready 
to pay the additional cost thereof. On 
19th September, 1969. the Chief Engineer 
wrote to the contractor that if he refus- 
ed to make the said repairs at his own 
cost, his contract would be cancelled and 
whatever additional cost would be incur- 
red by the department for the said pur- 
pose. the same would be recovered from 
him. On 26th September, 1969. the Chief 
Engineer again asked the contractor to 
effect the necessary repairs. which ac- 
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Rs. 64,500/-. 


In reply. the contractor said that if 
the said amount was paid to him, he 
would do the work. Instead of agreeing 
to pay this extra amount. the contract 
was cancelled by the Union of India on 
27th October. 1969. As disputes arose 
between the contractor and the Union of 
India. the former on llth November, 
1969, vide Exhibit A-8. asked the Chief 
Engineer to appoint an independent arbi- 
trator in accordance with the provisions 
of the Arbitration Act. 1940. In reply. 
the Engineer on 19th November, 1969, 
informed the contractor that in view of 
the terms of the arbitration clause in the 
agreement. no arbitrator could be ap- 
pointed till alternative arrangements for 
carrying on the unfinished work were 
finalised. The contractor did not agree 
with interpretation put on the arbitration 
clause by the Government and according 
to him, there was a difference between 
the appointment of an arbitrator and the 
reference of the dispute to him. The 
said appointment could be made by the 
Government earlier. within the specified 
time. though the reference of the dis- 
pute to him could be made subsequently 


‘when the abovementioned alternative ar- 


rangements had been finalised. The Gov- 
ernment. on the other hand, did not ac- 
cept this position and reiterated its ear- 
lier stand that no appointment of an 
arbitrator also could be made till alter- 
native arrangements had been finalised 
by the Government to get the work com- 
pleted through some other contractor. 
That led to the filing of the petition 
under Sections 8 and 20 of the Act by 
the contractor on 24th April. 1970. In 
that petition, a prayer was made that as 
the Chief Engineer had failed to appoint 
an arbitrator. therefore. the agreement 
of reference be directed to be filed and 
an independent arbitrator be appointed 
by the Court to adjudicate on the points 
in dispute between the parties. 


2. This petition was opposed by 
the Union of India and the Chief En- 
gineer on a number of pleas. which led 
to the framing to the following issues:— 

"I. Whether the respondent failed to 
appoint an arbitrator within the prescrib- 
ed time and have now forfeited the right 
to appoint an arbitrator? 


2. Whether an arbitrator is to be ap- 
pointed by the Court?” 

3. It was also pleaded by the res- 
pondents that the Chief Engineer had 
already appointed an arbitrator on 13th 
May. 1970. and, therefore, this petition 
did not lie and should be dismissed on 
that ground. 

4. The trial Judge held that the 
alternative arrangements to get the un- 
finished work done were completed in 
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April 1970 and, consequently. the ap- 
pointment of the arbitrator in the middle 
of May 1970 by the Chief Engineer was 
perfectly legal. The Government had. 
therefore. not forfeited its right to ap- 
point an arbitrator on the ground that it 
had not done so within the prescribed 
time. As a result, the Court could not 
make the appointment under Section 8 of 
the Act. In view of this finding on issue 
No. 1. the learned Judge held under issue 
No. 2 that the Court had no jurisdiction 
to appoint the arbitrator. in spite of the 
fact that the petition was made by the 
contractor prior to the appointment of 
the arbitrator by the Chief Engineer. On 
these findings, the petition was dismis- 

sed. Against this order, the present revi- 
- sion petition has been filed by the con~ 
tractor. 


5. Two arguments have been 
addressed by the learned coynsel for the 
petitioner. Im the first instance. it was 
submitted that under clause 70 of the 
Arbitration agreement. though reference 
to arbitration could be made only after 
the finalisation of the alternative arrange- 
ments for completing the work through 
another contractor, but the appointment 
of the arbitrator had to be made within 


15 days of the receipt of the letter. dated 


llth November. 1969. (Exhibit A-8) by 
the Chief Engineer. The said letter was 
written by the Contractor asking the 
Chief Engineer to appoint an arbitrator 
and it was received by him. according to 
the learned counsel, between 13th and 
18th November. 1969, and counting 15 
days from 18th November, 1969. the ap- 
pointment of the arbitrator by the Gov- 
ernment could have been made on or 
before 3rd December, 1969. The said 
appointment, admittedly, having been 
made on 13th May. 1970. was contrary 
to law. Counsel also submitted that after 
the filing of the petition under Ss. 8 and 
20 of the Act. the Chief Engineer could 
not appoint any arbitrator. The second 
argument raised by the learned counsel 
was that according to clause 70, reference 
had to be made after the alternative 
arrangements for carrying out the un- 
completed work had been finalised. The 
said arrangements, in this case. had, ad- 
mea been finalised on 3rd April, 
1970. 


According to Section 8 of the Act, 
the appointment could be made. at any 
rate. within 15 days of 3rd April, 1970, 
and not beyond that. that is to say. the 
appointment had to be made on or before 
18th April, 1970. The said appointment 
having been made on 13th May, 1970, 
was not, therefore, in accordance with 
the arbitration clause in the agreement 
and also the provisions of Section 8 of 
the Act and that being so. the Govern- 
ment had forfeited its right to appoint 
an arbitrator and it was the Court alone, 
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yee could do so under Section 8 of the 
Ct. 


6. It will be seen from both the 
arguments of the learned counsel that he 
is basing them on the supposition that 
Section 8 of the Act applies to this case. 
The limitation of 15 days after the ser~ 
Vice ot the notice on the opposite party 
to concur in the appointment of an arbi- 
trator. is given in this section only. 
Counsel for the respondents. cn the other 
hand, _ submits that Section 8 has no ap- 
plication to the facts of the instant case. 
If his contention is correct, then obvi- 
ously there is no force in both the- sub~ 
missions of the learned counsel for the 
petitioner. So the main question to be 
decided is whether Section 8 of the Act 
has application to this case or not. 


7. Learned counsel for the peti- 
tioner submitted that it was never the 
case of the respondents before the Court 
below or in their reply to the petition 
that Section 8 of the Act did not apply 
to the present case. It was. according 
to the learned counsel, conceded by the 
respondents that this section applied and 
it was on that basis that the argument 
proceeded in the Court below and the 
decision of the trial Judge also presupn~ 
posed that Section 8 had application to 
the present case. Be that as it may, this 
is a pure law point and the learned coun~ 
sel for the respondents. In my opinion, 
is well within his rights in submitting 
that Section 8 has no application in the 
circumstances of this case. 


8. In order to decide this poinf, 
reference has to be made to Section 8 of 
the Act and clause 70 of the arbitration 
agreement. 


9. Relevant part of S. 8 reads: 

"3. (1) In any of the following cases— 

(a) where an arbitration agreement 
provides that the reference shall be to 
one or more arbitrators to be appointed 
by consent of the parties. and all 
the parties do not. after differences 
have arisen concur in the appointment or 
appointments;..or 

( * * * 


(c) * * * % 
any party may serve the other par- 
ties or the arbitrators, as the case may 
be, with a written notice to concur in 
the appointment or appointments or in 
supplying the vacancy. 


(2) If the appointment is not made 
within fifteen clear days after the service 
of the said notice. the Court may, on the 
application of the party whc gave the 
notice and after giving the other parties 
an opportunity of being heard. appoint 
an arbitrator or arbitrators or umpire, 
as the case may be, who shall have like 
power to act in the reference and to make 
an award as if he or they had been ap- 
pointed by consent of all parties”. 


.* 
— —- > 
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Relevant portion -of clause 70 is in these 
terms:— 

“Arbitration— All disputes. between 
the parties to the contract. (other than 
those for which the decision of the Com- 
mander Works Engineer or any other 
person is by the Contract expressed to 
be final and binding) shall. after written 
notice by either party to the contract to 
the other of them be referred to the sole 
arbitration of an Engineer Officer to be 
appointed by the authority mentioned in 
the tender documents. 


Unless the parties otherwise agree 
such reference shall not take place until 
after the completion. alleged completion 
or abandonment of the works or the 
determination | of the contract. P 


Provided that in the event of aban- 
donment of the works or cancellation of 
the contract under conditions Nos. 52, 53 
or 54 hereof. such reference shall not 
take place until alternative arrangements 
have been finalised by the Government 
to get the works completed by or 
through any other contractor or contrac- 
tors”. 

10. A perusal of Section 8 will 
show that in an arbitration agreement, 
where it is provided that the reference 
will be made to an arbitrator who will 
be appointed with the consent of the 
parties and they do not concur in the 
said appointment. then any of them can 
serve the other party with a written 
notice to concur in the appointment. and 
if the other party does not do so. within 
15 clear days after the service of that 
notice. the Court is authorised, on an ap- 
plication having been made to it by the 
party who gave the notice to appoint an 
arbitrator after hearing the other party. 

11. In the instant case, no arbi- 
trator had to be appointed with the con- 
sent of the parties. The arbitrator had 
to be appointed by the authority men- 
tioned in the tender documents, which 
admittedly was the Chief Engineer. North 
Western Zone, respondent No. 1. and he 
too could appoint only an Engineer Offi- 
cer. The appointment had to be made 
by him after a written notice by any of 
the parties to the contract was given to 
other party. As I have said. the arbi- 
trator had not to be appointed with the 
consent of the parties, which was a_neces- 
sary condition for the applicability of 
Section 8. If the consent of both the 
parties was not essential. the question of 
any differences arising between them did 
not arise. Section 8(1) (a) envisaged a 
situation where in the arbitration agree- 
ment it had been stated that the arbitra- 
tor would be appointed with the consent 
of the parties and if in that case both 
the parties did not agree to the appoint- 
ment of an arbitrator and differences 
arose, with the result that one of them 
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gave a written notice to the opposite 
party naming an arbitrator and asking 
the other party to concur in the said ap- 
pointment and if then the appointment 
was not made within 15 days after the 
service of the notice, the Court, in such 
circumstances, had the power to appoint 
an arbitrator on the application having 
been made to it by the party. who gave 
the notice. In the instant case. this is 
not the position. By virtue of clause 70, 
the dispute had to be referred to a sole 
arbitrator, who had to be an Engineer 
Officer and he had to be appointed by 
the authority mentioned in the tender 
documents, namely. respondent No. 1, 
and this appointment had to be made by 
him after a written notice had been given 
by one of the parties to the contract to 
the opposite party. 


12. The view that I have taken 
finds support in a Bench decision of the 
Jammu and Kashmir High Court in C 
Rai v. Union of India. AIR 1957 J & K 
27, where it was observed:— 

“Clause (a) of Section 8(1) gives 
power to a Court to appoint an arbitra- 
tor on failure of the parties to do so, if 
(a) there is a valid arbitration agreement: 
(b) there is provision in the arbitration 
agreement for appointment of an arbi- 
trator by consent of the parties: and 
(c) all the parties do not concur in the 
appointment of an arbitrator and notice 
to the parties was given in terms o 
Sections 8 and 42, Jammu and Kashmir 
Arbitration Act. 

Where the clause of the arbitration 
agreement provided that one of the par- 
ties alone had the power to appoint an 
arbitrator the other party’s consent or 
no consent was immaterial’, 

13. Learned counsel for the peti- 
tioner then contended that if in an arbi- 
tration agreement it was provided by the 
parties that the appointment of the arbi- 
trator would be made by a particular in- 
dividual named in the said agreement, 
then it would be taken as if the appoint- 
ment of the arbitrator was to be made 
by the consent of the parties. In other 
words, the prior consent of the parties 
had been given in that agreement itself. 
In support of this contention, learned 
counsel relied on a Single Bench decision 
of the Patna High Court in Union of 
India v. D. P. Singh, AIR 1961 Pat 228, 
where it was held:— 

“An application under S. 8(1)({a) is 
maintainable where the party having the 
sole power under the arbitration agree- 
ment to appoint the only arbitrator fails 
to make the appointment when called 
upon to do so, even if the agreement has 
not expressly provided that the appoint- 
ment should be made by the consent of 
both parties. 

In such a case it is inherent in the 
arbitration agreement itself that the 
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nomination of the apniteator by the party 
who is given the sole power to appoint 
him shall be deemed to have been made 
by the consent of both the parties and 
hence it was not necessary to make any 
express provision that the appointment 
should be made by the consent of the 
parties. There may be an express provi- 
sion to such an effect but even in the 
absence of any express provision, such a 
provision must be taken to be necessari- 
ly implied”. 

14. On the clear language used in 
Section 8. which I have quoted above, I 
say with respect, I am not inclined to 
agree with the interpretation placed by 
the learned Judge of the Patna High 
Court on this section. According to Sec- 
tion 8(1)(a), it is plain, that it will be 
attracted only if the arbitration agree- 
ment specifically provides that the ap- 
pointment of the actual person as an arbi- 
trator must have the consent of both the 
parties. It will not be enough if the 
parties agree only to the person or autho- 
rity who will subsequently appoint an 
arbitrator. even if he is told to make 
only that one who had some special 
qualifications, without of course. men- 
tioning the particular individual. It may 
be stated that this decision was also 
doubted in a ruling of the Allahabad 
High Court in Union of India v. Gopal 
Dass and Co.. 1966 All LJ 518. where 
after quoting the Patna authority. the 
learned Judge observed: 


“With due respect I have my doubts 
whether the person appointed or nomi- 
nated by the General Manager as sole 
arbitrator can in the eye of law, be 
deemed to be an arbitrator appointed by 
consent of the parties. What can be said 
is that the parties had consented that the 
dispute shall be decided by a person 
nominated or appointed by the General 
Manager. The Arbitrator is appointed or 
nominated by the General Manager with- 
out obtaining the consent of the parties 
though none of them can challenge the 
appointment of the arbitrator. * * *? 


15. Learned counsel for the peti- 
tioner also referred to a Bench decision 
of this Court in Union of India v.-New 
India Constructors, Delhi, AIR 1955 Punj 
172. A perusal of that authority. how- 
ever, shows that this precise point as to 
whether Section 8 applies in a case of 
this kind or not. was not actually raised 
there. It appears as if it was taken for 
granted that Section 8 was applicable, 


16. I. therefore. hold that S. 8 of 
the Act has no application to the facts 
of the present case. 

17. As already mentioned above, 
the petition was made by the contractor 
both under Sections 8 and 20 of the Act. 
Learned counsel for the petitioner con- 
cedes that if my finding be that Section 8 
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has no e e ast, I have already 
held, then he does not press his petition 
under Section 20 of the Act. 

18. The result is that this revision 
petition fails and is dismissed. In the 
circumstances of this case, however, I 
will leave the parties to bear their own 
costs. 

Revision dismissed. 
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Shanti Devi, Petitioner v. Ram Nath, 
Respondent. 

Civil Revn. No. 361 of 1971. D/- 6-1- 
1972 against order of J. S. Chatha Addl. 
Dist. J. Patiala, D/- 19-2-1971. 


Hindu Marriage Act (1955). Ss. 13(1) 
(iii) and 21 —— Wife’s petition for dissolu- 
tion of marriage on ground of Husband’s 
unsoundness of mind — Husband refus- 
ing to submit to medical examination — 
Adverse inference if can be drawn — (X- 
Ref:— Evidence Act (1872), S. 114). 


In a case where it is alleged by a 
wife in a matrimonial petition that the 
husband is suffering from incurable un- 
soundness of mind, it is for the wife to 
establish such unsoundness of mind and 
it is not incumbent on the Court to find 
out whether the husband is capable of 
taking care of his matrimonial home. 
There is no provision under the Hindu 
Marriage Act or the rules framed there- 
under, or in the Code of Civil Procedure 
or the Indian Evidence Act or any other 
law which would show any power in 
the Court to compel any party to 
undergo medical examination. Where a 
party refuses to submit to a medical ex- 
amination in a case where the whole 
case depends on the state of his mind 
and body. it will be open to the Court 
to draw an adverse inference or pre- 
sumption against the recalcitrant party. 
Such a party is on a par with a party 
who wrongfully withholds evidence in 


his possession. AIR 1963 Guji 250, 
Followed. (Para 11) 
Cases Referred: Chronological Paras 


AIR 1963 Gui 250 = 4 Gui LR 890, 
Bipinchandra Shantilal Bhatt v. 
Madhuriben Bhatt II 


Shanti Sarup with Jaswant Jain, 
for Petitioner; A. N. Mittal. for Res- 
pondent. 

ORDER:— Shrimati Shanti Devi 


was married to Ram Nath in 1962. In 
December 1967, a petition for the dis- 
solution of this marriage under Seca 
tions 12 and 13 of the Hindu Milirriage 
Act 1955. hereinafter called the Act. was 
made by the wife. The annulment of 
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the marriage was claimed on the ground 
that the husband was impotent and also 
an idiot. and the ground for divorce was 
that he had been incurably of unsound 
mind for a continuous period of not less 
than three years immediately preceding 
the presentation of the petition as given 
in Section 13(1)(iti) of the Act. 

2. The husband contested this 
petition and denied the allegations made 
by the wife. 

3. On the pleadings of the par- 
ties, issues were framed. but the rele- 
vant issue, with which we are concern- 
ed “in this revision petition, is issue 
No. 2. which says:— 

“Whether the respondent (husband) 
has been incurably of unsound mind for 
a continuous period of not less than 
three years immediately preceding the 
presentation of this petition”. 


4. Iti may be stated that the 
counsel appearing for the wife did not 
press the grounds for the annulment of 
the marriage under Section 12 of the 
Act before me. So the only question to 
be determined was whether the hus- 
band had been incurably of unsound 
mind for a continuous period of three 
years immediately preceding the pre- 
sentation of the petition. The onus of 
proving this issue was obviously on the 
wife. i 

5. In order to prove this issue, 
she examined Dr. Raj Kumar. Deputy 
Medical Superintendent. Punjab Medi- 
cal Hospital, Amritsar, as A. W. 1. on 
llth December, 1970. In his evidence, 
the Doctor stated that he examined the 
husband from 7th August to 17th 
August, 1970. and he was admitted in the 
Mental Hospital, Amritsar, during that 
period. After examination, his view was 
that the husband was suffering from 
schizophrenia, a form of unsoundness of 
mind. He went on to say— “it is diff- 
cult to say at the moment whether the 
condition of the respondent (husband) 
could improve and he should become of 
sound mind. This can be said only after 
treatment in the hospital is tried. The 
treatment should at least be for a month 
or two. It is not possible for me to say 
whether his condition is incurable unless 
I try the statement. No treatment was 
tried during his 10 days stay in the 
hospital. Schizophrenia has been found 
to be incurable in some cases 
Schizophrenia is not curable in all cases”. 


6. Sometime after the statement 
of the Doctor was recorded, the wife 
made an application to the Court that 
the husband be directed to undergo ob- 
servation at the Mental Hospital. Amrit- 
sar. According to her, this was neces- 
sary in order to find out whether his 
unsoundness of mind was incurable or 
not, s 
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7. This application was opposed 
by the husband and after hearing the 
parties, the learned Additional District 
Judge, who was trying the case. dismis- 
sed the same. Against this order. the 
present revision petition has been filed 
by the wife. 


8. In order to succeed, the wife 
has to establish that the husband had 
been incurably of unsound mind for a 
continuous period of not less than three 
years immediately preceding the presen- 
tation of her petition. It is plain that 
the real evidence on this point would be 
that of a medical expert and it is pre- 
sumably for that purpose that the Deputy 
Medical Superintendent, Punjab Mental 
Hospital, Amritsar, was examined by 
her. As mentioned above. the Doctor has 
Stated that the husband is suffering from 
schizophrenia, which according to him, 
is a form of unsoundness of mind. Now 
whether this disease is incurable in the 
case of the respondent. can also be pro- 
ved by the Doctor and it was with that 
intention that he was asked as to whe 
ther this unsoundness of mind was cur- 
able or not and to that question his reply 
was that he could give an answer onlv 
after the husband had undergone treat- 
ment in the Mental Hospital under his 
care for a month or two. It was. there- 
fore. that the wife then made an applica- 
tion that the respondent be directed to 
undergo observation at the said hospital 
for the requisite period tô enable the 
Doctor to pronounce upon the incurabili- 
ty of the unsoundness of his mind. This 
prayer, as I have already said. was dec- 
lined by means of the impugned order. 


9. It was contended by the learn- 
ed counsel for the respondent that even 
if the Doctor could say now, after ob- 
serving the husband for a period of one 
month or two. that his disease was in- 
curable, that would not advance the case 
of the wife. because she had to establisn 
that he was incurably of unsound mind 
for a period of not less than three years 
before the presentation of the petition. 


10. The argument So far as it goes 
is all right. but the Doctor would. in any 
case, be able to say only after observing 
the patient for the requisite period whe- 
was incurable or not. 
The subsequent question as to whether 
he was suffering from this type of disease 
for three years before the presentation 
of the petition would have to be. as 
admitted by the counsel for the peti- 
tioner, proved by some other evidence as 
well and it is also possible that if the 
Doctor is questioned on that point, he 
too may be able to give his opinion on 
this matter. But the fact remains that 
the petitioner will have to produce other 
evidence also in this connection. It will 
then be for the learned Additional Dis- 
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trict J udge’ trying the ease to accept that 
evidence or not. If, however, the Doctor 
is of the opinion that this disease of the 
husband is curable, then no other ques- 
tion might arise. In any case, the prayer 
of the petitioner for directing the hus- 
band to undergo observation at the Men- 
tal Hospital, Amritsar. for the requisite 
period, as asked for by the Doctor. was 
quite reasonable and should not. in my 
opinion, have been declined by the 


learned Additional District Judge. 


i 


11. It is undisputed that if the 
husband is not prepared to go to the 
Mental Hospital for the said period, the 
Court cannot physically force him to do 
so. I am saying this, because a point 
was made by the learned counsel for the 
respondent that his client. if he does not 
like to go to the Mental Hospital, should 
not be forced by the Court to undergo 
that treatment. But it would be for the 
learned Judge to draw any adverse in- 
ference against him, which is available 
to him under the law. for his not doing 
so. This view of mine is supported by a 
Single Bench decision of the Guiarat 
High Court in Bipinchandra Shantilal 
Bhatt v. Madhuriben Bhatt, AIR 1963 
Gui 250. where it was observed: 


“In a case where it is alleged by a 
petitioner in a matrimonial petition that 
the respondent is suffering from incur- 
able unsoundness of mind it is for the 
petitioner to establish such unsoundness 
of mind. it does not there become incum- 
bent on the Court to find out whether 
the respondent is capable of taking care 
of his matrimonial home. 


A compulsion to undergo medical ex- 
amination is certainly an interference 
with the personal liberty of a citizen 
and such personal liberty could only be 
interfered with under the provisions of 
any penal enactment or in the exercise 
of any other coercive process vested in 
the Court under the law. There is no 
provision under the Hindu Marriage Act 
or the rules framed thereunder, or in 
the Code of Civil Procedure or the Indian 
Evidence Act or any other law which 
would show any power in the Court to 
compel any party to undergo medical ex- 
amination. Medical examination for as- 
certaining the presence or the extent of 
insanity. even if it be by mere question- 
ing, is as much interference with perso- 
nal liberty as a real physical interference 
such as the drawing of blood or the 
personal examination of the body as in 
other cases. 


The fact that a party with ulterior 
motives adopts on obdurate and relent- 
less attitude, cannot and does not render 
the Courts helpless to counteract it. 
Where a party refuses to submit to a 
medical examination in a case where the 
whole case depends on the state of his 
mind and body, it will be open to the 
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Court to draw an adverse inference or 
presumption against the recalcitrant 


party. Such a party is on a par with a 
party who wrongfully withholds evi- 
dence in his possession. It would be im- 
proper to draw an unfavourable infer- 
ence against the party who refuses to 
submit to an order for medical examina- 
tion made in excess of the jurisdiction of 
the Court. The adverse inference that 
may be drawn by any Court is from the 
circumstances in each case and having 
regard to the refusal to let the best evi- 
dence being brought before the Court’. 


12. In view of what I have ‘Said 
above. I would accept this petition and 
quash the order of the learned Addi- 
tional District Judge, dismissing the ap- 
plication of the wife praying that the 
husband be directed to undergo observa- 
tion at the Mental Hospital, Amritsar, 
for the requisite period of about a month 
or two as stated by the Deputy Medical 
Superintendent in his evidence as 
A. W. 1. In the circumstances of this 
case. however, there will be no order as 
to costs, 

Petition accepted. 
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Dr. Sewak Parshad, Petitioner v. 
Gram Panchayat Raipur Rani, Respond- 
ent. 

Civil Revn. No. 302 of 1971, D/- 5-1- 
1972 against order of Babu Ram Gupta. 
Sub. J. 3rd Class. Ambala City, D/- 3-2- 
1971. 


Civil P. C., O. 6, R. 17 — Amendment 
of Pleadings — Where amendment in 
written statement was allowed subject to 
payment of costs accepted by the plain- 
tiff, he would be estopped from taking 
objection against amendment in revision 
X-Ref:— Section 115) — (X-Ref:— 
Punjab Courts Act (6 of 1918), S. 44) — 
(X-Ref:— Evidence Act, S. 115). Case 
law discussed. (Paras 2. 3, 11) 
Cases Referred: Chronological Paras 
AIR 1965 Punj 463, Prithvi Singh 


Azad vy. Ajaib Singh Sindhu 3 
AIR 1964 Pat 275 = 1964 BLJR 

291. Ramcharan Mahto v. Custo- : 

dian of Evacuee Property. Bihar 9 
AIR 1956 SC 593 = 1956 SCR 451, 

ARRA Ammal v, B. Shama 


ao 
AIR 1955 Nag 222 = 1956 Nag LJ 
520 Baliram Narayan v. Bapu- 
rao Walalaji 5 
AIR 1934 Lah 974 = 156 Ind Cas 
342. Ghulam Qadar v. Musammat 
Fateh Bano 
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AIR 1928 Lah 813 (2) = 10 Lah LJ 
398, Sohan Lal v. Dhari Mal 
Ishar Das 

‘AIR, 1927 Lah 55 = 8 Lah LJ 273, 
Firm Rup Chand Prithi Chand v. 
Hardayal Mal 

AIR 1926 Lah 637 = 96 Ind Cas 
782. S. Burden and Co. v. Army 
Conteen Board, India. Simla 7 


P. N, Aggarwal, for Petitioner; J. S. 
Chawla, for Respondent. 


JUDGMENT:— This is a plaintiffs 
revision petition against an order passed 
by the trial Judge allowing the defend- 
ant to amend the written statement. 


A preliminary objection has 


file this petition, because in the impugned 
order it had been stated that the pro- 
posed amendment was allowed subiect to 
‘the payment of Rs. 20/- as conditional 
costs and the plaintifi-had accepted the 
said costs and thereby precluded himself 
from challenging this order, 


3. After hearing the counsel, I 
find that there is merit in the prelimi- 
nary objection. This matter has been 
settled by a number of decisions both 
of this Court and other High Courts. A 
Division Bench of this Court in Prithvi 
Singh Azad v. Ajaib Singh Sindhu, AIR 
1965 Puni 463, observed:—~ 


“Where, however, the amendment of 
election petition was allowed by the Tri- 
bunal on payment of costs which were 
duly received by the respondent. the 
costs having been accepted, the amend- 
ment of the petition is no longer open 
to be challenged by him in appeal against 
dismissal of election petition”. 


4, In Ghulam Qadar v, Musam-« 
mat Fateh Bano, 156 Ind Cas 342 = (ATR 
19384 Lah 974), Agha Haidar, J. observ- 
ed that when amendment had been 
allowed subject to payment of costs to 


- the defendant, who accepted the amount, 


he could not turn round and attack the 
amendment. 


5. A Division Bench of the 
Nagpur High Court in Baliram Narayan 
v. Bapurao Walalaii, AIR 1955 Nag 222, 
took the same view and observed thai as 
the defendant accepted the costs, it was 
not oben to him to object to the amend- 
men 


6. In the Supreme Court decision 
in Nagubai Ammal v, B, Shama Rao, 
AIR 1956 SC 593. the learned Judges at 
page 602 approved para No. 512 of Hals~ 
bury’s Laws of England. Vol, 13. page 
454. where it was stated— 


“On the principle that a person may 


mot approbate and reprobate, a species . 
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. of estoppel has arisen which seems to be 


intermediate between estoppel by record 
and estoppel in pais, and may conveni- 
ently be referred to here. Thus a party 
cannot. after taking advantage under an 
order (e.g. payment of costs), be heard 
to say that it is invalid and ask to set it 
aside or to set up to the prejudice of 
persons who have relied upon it a case 
inconsistent with that upon which it was 
founded: nor will he be allowed to go 
behind an order made in ignoranee..of 


the true facts to the prejudice rof third. 


» 
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parties who have acted on it”. a 


iE Sir James Addison. J. in S 
Burden & Co. v. Army Canteen Board, 
India, Simla, ATR 1926 Lah 637, held: 


“Where an order setting aside an 
ex parte decree has been passed and the 
plaintiff accepts costs and his pleader ap- 
pears in Court thereafter, the plaintiff 
should be deemed to have accepted the 
order setting aside decree and the order 
will not be interfered with in revision”, 


8. Similar view was taken by the 
same learned Judge in Firm Rup Chand 
Prithi Chand v. Hardayal Mal, AIR 1927 
Lah 55 and Bhide, J. in Sohan Lal v. 
a Mal Ishar Das, AIR 1928 Lah 813 


_ 3 A Division Bench of the Patna 

High Court in Ramecharan Mahto v, 
Custodian of Evacuee Property. Bihar, 
AIR 1964 Pat 275. observed:— 


“Where an amendment to the written 
statement was allowed by the trial Court 
two years after the original written 
Statement was filed and the plaintiff 
withdrew the cost that was given as a 
condition precedent for allowing the 
amendment: 


Held, in an appeal challenging the 
order of the trial Court, that the plain- 


tiff could not raise any objection against- 


the amendment as. he accepted the cost 
allowed by the Court in that respect. The 
plaintiff having availed the benefit of the 
cost awarded must be taken to have 
admitted that the order allowing the am- 
endment was wi the jurisdiction of 
the Court below”. 


10. No decision taking a contrary 
view was cited before me, 


11. Following the rule of law laid 
down in the abovementioned authorities, 
I reject this revision petition, but with 
no order as to costs, 


Revision dismissed. 


Spe etter 


— 
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HARBANS SINGH, C. J. AND 
RANJIT SINGH SARKARIA, J. 


Ranbir Singh and another, Appel- 
Tants v. Mangal Singh and others. Res- 
pondents, 

C. P. A. No, 227 of 1967 and C. M. 
No. 2018 of 1968. D/- 3-11-1972, L. P. A. 
against judgment of R. S. Narula, J. re- 
ported in 1967-69 Pun LR 898 and Civil 
Mise. Case against Judgment of Balraj 
Tuli, J.. D/- 24-7-1969. 

(A) Patiala and East Punjab States 
Union Holdings (Consolidation and Pre- 
vention of Fragmentation) Act (5 of 2007 
BK), S. 29 — Section did not in any way 
affect the question of title. (Para 6) 

A transfer made during pendency of 
consolidation proceedings could be with 
a view to change the major portion from 
one place, where land owner had inferior 
land, to another where he had got better 
guality of land. It was to avoid such an 
eventuality that Section 29 hud been 
enacted to the effect that the transfer 
would not be taken into consideration 
for affecting rights of land owners under 
scheme of consolidation. (Para 6) 


(B) Patiala and East Punjab States 
Union Holdings (Consolidation and Pre- 
vention of Fragmentation) Act (5 of 2007 
BK), S. 29 — Prohibition against aliena- 
tion — When comes into force — Pro- 
hibition against alienation begins as soon 
as a notification under S. 14(1) is issued 
— (X-Ref:— E. P. Holdings (Consolida- 
tion and Prevention of Fragmentation) 
Act (50 of 1948), S. 38). (Para 14) 


This restriction against alienation 
would begin-as soon as notification was 
issued or published in the Gazette. It 
would cease as soon as it could be said 
that consolidation proceedings were no 
longer pending. The words “during the 
pendency of consolidation proceedings” 
did not provide any additional condition 
attached for the restriction to come into 
force. It could not therefore be contend- 
ed that the consolidation proceedings 
must also be actually “pending” at. the 
particular time to make the prohibition 
against transfer effective. (1967) 69 Pun 
LR 898, Affirmed; 1969 Pun LJ 65, Dis- 
tinguished, (Paras 8 to 11. 14) 
Cases Referred: Chronological Paras 
1969 Pun LJ 65, Balwant Singh v. 

Financial Commr., Punjab 5. 12, 13 
AIR 1965 Punj 336 = 1965 Cur LJ 

31, Nanga v. Addl. Director of 

Consolidation of Holdings 


EH. S. Wasu with L, S. Wasu. for Ap- 
pellants; G. S. Grewal, for Respondents. 


HARBANS SINGH, C. J. :— This ap- 
peal under Cl, 10 of the Letters Patent 
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involves the interpretation of Section 29 
of the Patiala and East Punjab States 
Union Holdings (Consolidation and Pre- 
vention of Fragmentation) Act. 2007 BK 
(hereinafter referred to as the Pepsu 
Act). This section runs as follows:— 


“After a notification under sub-sec« 
tion (1) of S. 14 has issued and during 
the pendency of the consolidation pro~« 
ceedings no landowner upon whom the 
scheme will be binding shall have power 
without the sanction of the Consolidation 
Officer to transfer or otherwise deal with 
any portion of his original holding so as 
to affect the rights of any other land~ 
Ai under the scheme of consolida 
ion’. 

Section 50 of the East Punjab Holdings 
(Consolidation and Prevention of Frag- 
mentation) Act, 1948 (hereinafter refer- 
red to as the Punjab Act). exactly cor 
responds to Section 29 of the Pepsu Act. 


2. In the case before us on 3rd 
July, 1956, a notification under sub-sec- 
tion (1) of S. 14 of the Pensu Act was 
published in the Official Gazette. This 
notification was not published in the 
village till 15th October, 1957. Mean- 
while on 20th August. 1957. the appel- 
lant. Ranbir Singh, made transfer of cer- 
tain land belonging to him in the village 
concerned to his sons by way of gift and 
mutations were effected. In dealing with 
the question as to the location of the 
maior portion of Ranbir Singh ete.. the 
Additional Director took into considera- 
tion these mutations. The party adver- 
sely affected. namely, Mangal Singh. filed 
Civil Writ No. 183 of 1966 challenging 
this action on the ground that. in view 
of Section 29 of the Pepsu Act, no aliena~« 
tion of land could be taken into con~ 
sideration for the purpose of consolida 
tion without the sanction of the Con 
solidation Department. It is a common 
case that the Consolidation authorities 
did not apply their mind to the question 
whether it was a fit case for granting 
the sanction or not, but it was felt by! 
the Additional Director that. inasmuch 
as the elienation took place before the ` 
notification was actually published in the 
village, Section 29 of the Pepsu Act did 
not apply and, consequently. there was 
no question of granting any sanction. 


3. The learned Single Judge, after 
hearing the parties. came to the conclu- 
sion that Section 29 of the Pepsu Act lays 
down a prohibition against any aliena« 
tion made after the notification, being 
taken into consideration for the purpose 
of consolidation unless such an alienation 
is permitted by the Consolidation Depart- 
ment. Consequently. he accepted the 
writ petition. set aside the impugned 
order and directed that “they would now 
proceed with the matter in accordance 
with the provisions of Section 29 as in- 
terpreted in this judgment”. He left the 
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parties to bear their own costs. Ranbir 
Singh being aggrieved has filed this 
Letters Patent Appeal. 


4. It is now well settled that con- 
solidation proceedings cannot be treated 
to be pending unless at least the Consoli- 
dation Officer is appointed. See in this 
respect Nanga v, Additional Director of 
Consolidation of Holdings, 1965 Cur LJ 
31 = (AIR 1965 Puni 336). That was a 
case under Section 32 of the Punjab Act, 
which is in the same terms as Sec. 31 of 
the Pepsu Act. Section 32 of the Pun- 
jab Act is as follows:— 

“After a notification under sub-sec« 

tion (1) of S. 14 has issued. no proceed- 
ings under Chapter IX of the Punjab 
Land Revenue Act, 1887, in respect of 
any estate or sub-division of-an estate 
effected .by the scheme of consolidation 
shall, subject to the provisions of Sec- 
tion 16-A, be commenced and where such 
proceedings were commenced before the 
issue of the notification they shall re- 
main in abeyance, during the pendency 
of the consolidation proceedings”. 
In that case, however, admittedly the 
scheme had even been prepared by the 
Consolidation Officer on the date when 
the partition was effected. 

5. In Balwant Singh v, Financial 
Commr., Punjab. 1969 Pun LJ 65, which 
was another case of Section 32 of the 
Purtiab Act, the following observations 
were made by the learned Single Judge: 
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The starting point of consolidation is 
certainly the notification under S. 14(1). 
which is issued by the State Government, 
but unless the Consolidation Officer is 
appointed and a scheme for repartition, 
as provided under Section 14(2) is pre- 
pared, it cannot be said that any con- 
solidation proceedings were pending”. 


6. The question for determination, 
however, is what is the meaning of the 
opening part of Section 29 of the Pepsu 
Act. This opening part of Section 29 of 
the Pepsu Aét runs as under:— 

“After a notification under sub-sec« 
tion (1) of S. 14 has issued and during 
the pendency -of the consolidation pro~« 
CECMINGS srescecceees une R 
During this period. as indicated by the 
opening part of Section 29 of the Pepsu 
Act, no landowner can, without the sanc- 
tion of the Consolidation Officer, make 
any alienation to affect the rights of the 
other landowners under the scheme of 
the consolidation. One thing is clear that 
this section does not in any way affect 
the question of title. Any transfer can 
be made and the transferee will be given 
good title, and all that is provided is that 
such a transfer will not be taken into 
consideration for affecting the rights of 
the landowners under the scheme of con= 
solidation. It is well known that the 
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scheme of consolidation normally pro- 
vides that the landowner should be given 
his Tak at his first major portion and if 
his percentage is not higher as compared 
with the other landowners. then he 
should be shifted to -his second major 
portion and so on. Thus a transfer made 
during the pendency of the consolidation 
proceedings could be with a view to 
change the major portion from one place. 
where the landowner has inferior land. 
to another place, where he has got better 
quality land. It is to avoid such an 
eventuality that Section 29 has been 
enacted. 


T. According to the learned coun« 
sel for the appellant what the opening 
part of Section 29 of the Pepsu Act 
means is that not only a notification 
under Section 14(1) should be issued, but 
the consolidation proceedings must also 
be actually “pending” at the particular 
time, to make the prohibition against 
transfer effective. According to him, if a 
notification has been issued but the con- 
solidation proceedings cannot be said to 
be pending, then during this intervening 
period. i.e. between the notification in 
the Official Gazette and the appointment 
of the Consolidation Officer or even the 
preparation of the scheme, every land~ 
owner is at liberty to transfer his hold~ 
ing or any part thereof and that such a 
transfer must be taken into considera~ 
tion by the Consolidation Officer and it 
is not for him to give or refuse permis- 
sion for such a transfer, 


8. If the opening part of Sec, 29 . 


of the Pepsu Act is to be interpreted in 
the manner stated by the learned coun- 
sel for the appellant. then the first part 
of it, namely, “After a notification under 
sub-section (1) of S. 14 has issued” will 
become absolutely redundant. The same 
effect could have been given by the Legis- 
lature by starting this section from the 
words “during the pendency of the con« 
solidation proceedings”. Obviously no con« 
solidation proceedings can be “pending” 
unless a notification has already been 
issued. Consequently, if the intention of 
the Legislature was that only an aliena- 
tion during the pendency of the consoli- 
dation proceedings was prohibited, there 
was no necessity for adding the words 
“After a notification under sub-section (1) 
of S. 14 has issued”. We feel that if 
this interpretation put forward by the 
learned counsel for the appellant jis ac- 
cepted. that will defeat the very obiect 
with which Section 29 has been added. 
The idea is that as soon as the notifica- 
tion is issued and the intention of the 
Government to effect consolidation in a 
particular village becomes known, the 
landowners may not enter into mala fide 
and bogus transactions in order to affect 
the places where their major portions 
are located. If a transaction is a genuine 
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one, then the Consolidation Officer can 
give permission if the transferor or the 
transferee satisfies him in this respect. 


9, To us it is clear that what is 
meant by the opening part of Section 29 
is that the restriction or prohibition men- 
tioned in the section begins immediately 
after the issue of the notification. This 
issue of the notification has to be publish- 
ed in the Official Gazette, The issue of 
the notification is treated as one thing 
and publication in the village as another, 
as is clear from the wording of sub-sec- 
tion (1) of S. 14 of the Pepsu Act, which 
runs as under:— 


"With the object of consolidation of 
holdings in any estate or group of estates 
or any part thereof for the purpose of 
better cultivation of lands therein, the 
Government may of its own motion or 
on application made in this behalf, 
declare by notification and by publica- 
tion in the prescribed manner in the 
estate or estates concerned its intention 
to make a scheme for the consolidation 
of holdings in such estate or estates or 
part thereof as may be specified” 

10. Thus the intention of the Goy- 
ernment is to be indicated by two acts, 
first, by declaring this intention by a 
notification and, secondly. by publishing 
it “in the prescribed manner in the 
estate or estates concerned”. 


il. The words “and during the 
pendency of the consolidation proceed- 
ings” do not provide an additional con- 


. dition attached for the restriction in Sec- 


tion 29 to come into force, but are there 
to give an indication of the period during 
which this restriction is to remain in 
force. In other words, this restriction 
begins as soon as the notification is issu~ 
ed or published in the Gazette and con~« 
tinues “during the pendency of the con~ 
solidation proceedings” and the restric- 
tion ceases aS soon as it can be said that 
the consolidation proceedings are no 
longer pending. 


12, Main reliance by the learned 
counsel for the appellant for his con- 
tention is placed on Balwant Sinsgh’s case 
(supra) 1969 Pun LJ 65. The facts of 
that case were peculiar, A notification 
was issued in the Gazette. No Consolida- 
tion Officer was appointed and nothing 
was done for more than two years when 
ultimately the original notification was 
withdrawn. During this period between 
the issue of the notification and its with- 
drawal partition proceedings which had 
started earlier were continued and actual 
possession was given by the Revenue 

ficer, under the Land Revenue Act, 
to the cosharers of their respective 
shares, 'The question before the learned 
Judge was whether these proceedings for 
partition were void in view of the res- 
triction in Section 32 of the Punjab Act. 


Suraj Bhan v, Balwan Singh 


A.I.B. 


In view of these peculiar facts, after ob- 
serving (which observations have been 
reproduced above), that the starting 
point of the consolidation is the issue of 
the notification under Section 14(1) but 
the consolidation proceedings can be said 
to be pending only when the Consolida- 
tion Officer is appointed, it was observed 
by the learned Judge as follows:— 


“The mere issue of the notification 
under section 14(1) of the East Punjab 
Holdings (Consolidation and Prevention 
of Fragmentation) Act, without any fur- 
ther step having been taken will not 
make the consolidation proceedings pend- 
ing in the village”. 

13. There can be no quarrel with 
these observations as such, but the learn- 
ed Judge nowhere discussed the question 
whether under Section 32 of the Punjab 
Act the restriction will start as soon as 
the notification is issued or restriction 
will start only when the Consolidation 
Officer is appointed. As in that case 
even the notification had been withdrawn 
subsequently, it was, in fact. not neces- 
sary to decide when the restriction would 
have started. In any case, Balwant 
Singh's case, 1969 Pun LJ 65 (supra) is 
hardly an authority for the proposition 
which is being canvassed by the learned 
counsel for the appellant. In fact, this 
matter was never decided by the learned 
Judge, 

14, 





no order as fo costs. 
RANJIT SINGH SARKARIA, J.:— 


15.. I agree. 
Appeal dismissed, 
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(V 59 C 79) 
C, G. SURI, J. 

Suraj Bhan and others. Petitioners vV. 
Balwan Singh. Respondent. 

Civil Revn. No. 749 of 1971. D/- 4-11~ 
1971 against order of B, R. Vohra, Sub. J. 
3rd Class, Jhajiar, D/- 16-3-1971. 

(A) Civil P. C. (1908), 0O. 32. R. 12 — 
Suit by major filed as a minor — Sub~ 
stitution. (Para 3) 

(B) Limitation. Act (1963), S. 21 — 
Bona fides have to be averred and proved. 

(Para 5) 

(A+B) When a suit by a major was 
{Instituted on his behalf as a minor. plaint 
could be allowed to be amended only 
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when the mistake was shown to be bona 
fide, Bona fide conduct was a question 
of fact. Burden of proving bona fides or 
good faith was on the party who wanted 
the Court to exercise its discretion in his 
favour. Bona fides have first to be 
averred before a party can claim an op- 
portunity of proving averments. Where 
a suit for pre-emption was filed 3 or 4 
days before period of limitation by 
mother as next friend of her son alleg- 
ing as minor though he was a major and 
the son filed an application under O, 32, 
R. 12, Civil P. C. and the entry in re~- 
gister of births and electoral rolls show- 
ed that he was 23 years of age on the 
date of institution, it was held that no 
injustice would be involved in exercis- 
ing jurisdiction against the plaintiff or 
his next friend where he was seeking 
to enforce piratical right of pre-emption 
and that the trial court wrongly exercis- 
ed its discretion in favour of plaintiff in 
allowing amendment of plaint. Case law 
referred, (Paras 3 to 5) 


_ (©) Limitation Act (1963), S. 6 — Ap- 
plicability — Fre-emption suit. 
` ara, 1) 

The ordinary period of limitation 
provided for filing pre-emption sult is 
not enlarged by minority or other legal 
disability of the pre-emptor, (Para 1) 


Cases Referred: Chronological Paras 

(1970) S. A, O. No. 19 of 1970, D/- 
30-11-1970 = 74 Pun LR 33, 
Bhim Sain v. Harish Chander 

AIR 1934 Oudh 124 = 35 Cri LJ 
804. Gaya Din v, Emperor 

AIR’ 1932 Lah 322 = 33 Pun LR 
263, Ghasi v, Manga 3 

AIR 1927 Cal 477 = 100 Ind Cas 
469, Narayan Chandra Das v., 


4 
3 
4 


Dulal Chandra Dutta 3 
AIR 1926 Lah 82 = 89 Ind Cas 363, ` 
Amritsaria v. Gamun 
AIR 1918 Mad 916 = ILR 40 Mad 
743. Shanmuga Chetty v. C. K. | 
Narayana Ayya 3. 4 


yyar l 

(1890) ILR 17 Cal 850 (PC), Mohini 
Mohun Das v. Bunasi Buddan 
Saha Das i 3 


H. L, Sarain with M. L., 
Petitioner; Naresh Chander Jain, for Res- 
pondent. i 


! ORDER:— This revision petition has 
been filed by the vendees in a pre- 
emption case against the interim order 
of the trial Court directing that the suit 
should be proceeded with, even though 
the plaintiff-pre-emptor, who was the 
vendor’s son. was a major on the date of 
institution and the suit had been filed on 
his behalf by the mother as the next 
friend. The plaintiff had come forward 
to continue the suit as a maior under 
Order 32. Rule 12 of the Code of Civil 
_ Procedure long after the expiry of the 
period of limitation prescribed for the 
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filing of such suits for the enforcement 
of a personal right, It may further be 
observed that the ordinary period of 
limitation provided for filing such pre- 
emption suits is not enlarged by the 
minority or other legal disability of the 
pre-emptor, 


2. The sale which is sought to be 
pre-empted in this case was effected by 
the plaintiff’s father by a registered deed 
on 17-2-1968 and the pre-emption suit 
was filed on 14-2-1969, that is to say, 
three or four days before the period of 
limitation was due to run out. The peti- 
tioner-vendees took up the objection in 
their written statement dated 18-10-1969, 
that the plaintif was a major on the date 
of institution and that a collusive suit 
had been filed on his behalf by the 
parents and that the father was bearing 
all the expenses. The mother filed a re- 
plication on 13-11-1969 persisting that 
her son was a minor but the plaintiff 
made an application the same day seek- 
ing permission that he may be allowed to 
continue the suit on his own. Neither 
the mother nor the son had given the 
date of birth in these proceedings filed on 
13-11-1969. Plaintiff's application dated 
43-11-1969 was allowed by the trial Court 
on 4-5-1970 and the plaint was ordered 
to be amended. An appeal was filed by 
the vendees before the Additional Dis- 
trict Judge against -this interim order but 
as it was felt that no appeal was com- 
petent, it was withdrawn on. 15-10-1970. 
Some of the reasons for withdrawing this 


‘appeal were that while allowing the am- 


endment of the plaint, the trial Court had 
observed that the effect of the plaintiff 
being a major on the date of the institu- 
tion of the suit could be left open for 
decision and-that preliminary issues with 
regard to that objection of the vendees 
had actually been framed. The trial 
Court’s order deciding these preliminary 
issues in favour of the pdlaintiff-pre-emptor 
has given rise to this revision petition 
by the vendees, 


Be While passing the impugned 
order, the learned trial Court has relied 
on a Privy Council ruling in Mohini 
Mohun Das v. Bunasi Buddan Saha Das, 
(1890) ILR 17 Cal 580 (PC) and a Single 
Bench decision of the Lahore High Court 
in Amritsaria v. Gamun, AIR 1926 Lah 
82. The Privy Council ruling is not at 
all applicable to the facts of the present 
case. The suits in that case had been 
filed by one of the three joint creditors. 
The other creditors had been named as 
co-plaintiffs though they had not signed 
and verified the plaints. It was held that 
all the joint creditors became plaintiffs 
when the plaints were filed in Court and 
that the question of adding parties did 
not arise and that the suits when institut- 
ed were not defective for want of any 
necessary parties, The Single Bench deci 
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sion in Amritsaria’s case (supra) was cited 
in a later ruling of the same High Court 
in Ghasi v. Manga, AIR 1932 Lah 322, but 
- was not followed. The one column judg- 
ment in Amritsaria’s case does not state 
the facts and it may appear to have been 
taken for granted that the mistake made 
by the plaintiff or his next friend was 
bona fide. In the later ruling it had been 
observed that in Amritsaria’s case, the 
question of amendment of the plaint was 
obiter and that the fact of the amend- 
ment had been taken for granted as past 
history and that the question that had 
arisen was whether it was necessary for 
the plaintiff to sign the plaint as a major 
after the mistake had been discovered. 
The ruling in Ghasi’s case may appear to 
be more in point. It was given ‘in a pre- 
emption suit filed under similar circum- 
stances. The trial Court had allowed 
the plaint to be amended and the order 
allowing amendment had_ been maintain- 
ed on appeal by the learned District 
Judge. The High Court had set aside 
that order and had directed that the pre- 
emption suit should be dismissed. It was 
observed, amongst other things. that 
when a person was in fact a maior and a 
suit had been instituted on his behalf as 
a minor, the plaint could be allowed to 
be amended only when the mistake was 
shown to be bona fide.” Bona fide con- 
duct was held to be a question of fact 
but the finding on the point of the two 
Courts below had been set aside in se- 
cond appeal because it was not based on 
any evidence. 
taken to be no evidence at all as it esta- 
blished nothing. It was also observed 
that the burden of proving good faith or 
bona fides was on the party who wanted 
the Court to exercise its discretion in his 
favour. The same view with regard to 
the burden of proving bona fides or good 
faith was taken in Gaya Din v. Emperor, 
AIR 1934 Oudh 124. There is then a 
long string of rulings to show that am- 
endment of the plaint on these facts 
could be allowed only if the next friend 
of the plaintiff had made the mistake in 
a bona fide manner. In this connection, 
reference could also be made to two 
other Division Bench . rulings of the 
Madras and Calcutta High Courts in 
Shanmuga Chetty v. CŒ. K. Narayana 
Ayyar. ILR 40 Mad 743 = (AIR 1918 
Mad 916) and Narayana Chandra Das v. 
Dulal Chandra Dutta, AIR 1927 Cal 477, 
respectively, 


4. Exactly the same question had 
arisen before me in Bhim Sain v. Harish 
Chander. S. A. O. No. 19 of 1970 decided 
on 30-11-1970 (Puni) On the facts of 
that particular case, I had found that 
the plaintiff's mother had filed a pre- 
emption suit on behalf of her son, who 
had attained majority long before the 
filing of the suit and that she had not 
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Worthless evidence was. 


A-L R. 


acted in ‘good faith’ and that while con- 
struing that expression, we have to keep 
in mind the definition given in the in- 
terpretation clause (h) of S. 2 of the 
Limitation Act. Section 21 of the said 
Act. which deals with the effect of sub- 
stitution or addition of a new plaintiff or 
defendant, uses this expression in the pro- 
viso to sub-s, (1) and the limitation can be 
made to run from a date prior to the 
date of amendment only where the omis- 
sion was due to a mistake made in good 
faith, In Shanmuga Chetty’s case, ILR 
40 Mad 743 = (AIR 1918 Mad 916) the 
Division Bench of the Madras High 
Court had exercised its discretion in 
favour of the plaintiff or his next friend 
because the minor had attained majority 
only three or four days before the filing 
of the suit and no useful purpose could 
be gained by wrongly showing a major 
to be a minor. In a pre-emption suit, 
however, one or both the parents could 
have an ulterior motive in filing a suit 
by wrongly showing a major as a minor. 
In nry decision in Bhi Sain’s case, 
S, A. O. No. 19 of 1970, decided on 30-11- 
1970: (Puni). I had hinted at a possible 
motive for practising this deception on 
the Courts. One other motive could be 
that a conscientious son, who had attain- 
ed the age of discretion. could not be pre~ 
vailed upon within time to be a party to 
the enforcement of a piratica] right which 
can be used as an instrument of black- 
mail to make the vendees part with an 
amount over and above the one that had 
been mutually agreed upon under the law 
of free contract. .As observed by Harri- 
son, J. in Ghasi’s case, AIR 1932 Lah 322 
(supra), even if it is possible to theorise 
as to why the plaintiff was shown as a 
minor. I do not think that there is any 
advantage to be gained in doing so as 
long as the mistake was not shown to be 
bona fide and there was gross careless- 
ness and the parties concerned had deli- 
berately misled the Court. Pre-emption 
is a personal right and a person who has 
attained majority has to assert or enforce 
this right of his own free will and voli- 
tion within the time allowed by law and 
he cannot be hustled in doing so by any 
overbearing parents. The learned trial 
Court has not given any cogent reasons 
for ignoring the entry in the register of 
births, copy Exhibit D. 2. The mother’s 
statement leaves hardly any doubt that 
this entry relates to the plaintiff. If this 
birth entry was to be ignored, the next 
best evidence was furnished by the elec- 
toral rolls, copy Exhibit D.1. according 
to which the plaintiff was about 23 years 
of age on the date of the institution o 
the pre-emption suit. It is difficult to 
believe that for more than a vear, the 
parents had remained ignorant of the fact 
that their son had attained majority long 


before the suit had been filed on his be- 
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half, In the case of a person, who is a 
free agent or who is sui juris. nobody can 
act aS a guardian or as a next friend and 
the exercise of such a personal right 
within time has to be left to the free will 
and volition of the plaintiff. The vendees 
plea that the suit is collusive, therefore, 
assumes significance in this case. It can 
be that the young boy who had recent- 
ly attained majority. could not be trust- 
ed with the extra amount that the 
parents were hoping to get by launching 
this piratical instrument of blackmail and 
that they wanted to retain a control over 
‘the litigation which had prospects of 
being profitable to them. No injustice 
may seem to be involved in exercising 
jurisdiction against a plaintiff or his next 
friend where he is seeking to. enforce a 
Diratical right, This right is being defeat- 
ed by the vendees by lawful means and 
the plaintiff and his parents are being 
made to suffer the consequences of their 
own gross carelessness, if not deliberate 
attempts to mislead the Court. 

-5. Shri N .C. Jain, the learned 
counsel for the plaintiff-respondent argu- 
ed that no issue about bona fides or good 
faith had been framed and that the par- 
ties should have an opportunity of pro- 
ducing their evidence on the point. A 
party. who is seeking to escape the con- 
sequence of his mistake or omissions, has 
to state the circumstances under which 
that mistake had been made. — Evidence 
cannot be allowed to be led with regard 
to facts which had not even been plead- 
ed by the party at fault. The mother 
and son had persisted in taking up the 
false position in their pleadings filed on 
13-11-1969 that the plaintiff was a minor 
on the date of the institution of suit. They 
were not seeking to justify the mistake 
or omission by pleading any bona fides 
or good faith, There is, therefore, no 
question of giving them an opportunity 
of proving any facts. The good faith or 
bong fides have first to be averred before 
a party can claim an opportunity of prov- 
ing the averments. I, therefore. feel that 
the trial Court has wrongly exercised its 
discretion in favour of the plaintiff in 
allowing the amendment of the plaint, 

6. I, therefore, accept the revision 
` petition and dismiss the pre-emption suit 
filed on behalf of Balwan Singh respond- 


ent, 2 
Revision allowed. 
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Dalip Singh, Petitioner v. Rajinder 
Singh and others, Respondents. 
Civil Revn. No. 794 of 1970, Dj/- 
17-9-1971 against order of Bachan Singh 
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Sub, J. Ist Class Amloh at Nabha, D/- 
10-6-1970. 

Civil P. C. (1908), O. 23, R. 1 — 
Withdrawal of suit — Permission — Per- 
mission could be granted only if the case 
fell within four corners of R. 1 — Rea- 
sons must be given as to how the judge 
came to conclusion that the requirements 
of R. 1 are satisfied. (Para 3) 


It is not sufficient to say that from 
the statement of the plaintiff the court 
Was satisfied that there was a formal 
defect in the “frame and form of the 
suit”. Even the statement of plaintiff 
had not been recorded in the order in 
this case. (Para 3) 


M. P. Maleri, for Petitioner; J. V. 
Gupta. for Respondent No. 1. 

ORDER:— This is a defendani’s Te- 
vision petition against the order of the 
learned Subordinate Judge accepting the 
plaintiffs application under O. 23. R. i, 
Code of Civil Procedure, for permission 
to withdraw the suit with liberty to 
apts another one on the same cause of 
action, 


2. The impugned order reads: 


“From the statement of Shri Rajin- 
der Singh, plaintiff, made today in Court 
overleaf, I am satisfied that there is a 
formal defect in the frame and form of 
this suit, Therefore, the plaintiff is allow- 
ed to withdraw this suit with liberty to 
file a fresh one in respect of the same 
subject matter on payment of Rs. 20/- as 
costs. The suit is dismissed, as with- 
drawn. The file be consigned on com- 
Pletion and the documents. if any, be 
returned to the parties”. 


3. This petition is accepted on the 
short ground that the impugned order is 
no judgment in the eye of law. A bare 
reading of the said order would show 
that no reasons have been given by the 
learned Judge as to how he came to the 
conclusion that the requirements of 
Order 23, Rule 1 were satisfied in this 
case, It is not sufficient to say that from 
the statement of the plaintiff, the Court 
Was Satisfied that there was a formal 
defect “in the frame and form of the 
suit”. Curiously enough even the said 
statement had not been recorded in the 
order. The suit had gone on for quite 
some time, when the plaintiff made the 
Statement, referred to in the impugned 
order. The learned Judge should have 
examined the provisions of Order 23, 
Rule 1, Code of Civil Procedure, before 
giving the necessary permission to the 
plaintiff, Needless to say that the same 
could be granted only if the case fell 
within the four-corners of the said rule. 


4. This petition is, accordingly, 
accepted the impugned order set aside 
and the trial Judge is directed to hear the 
parties again and decide the case afresh. 
Parties have been directed to appear be- 


+ 
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fore him on 19th October, 1971. There 
will, however, be no order as to costs, 
Revision allowed, 
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(VY 59 C 81) 
A. D. KOSHAL, J, 
Ram Sarup. Petitioner v. Samunder 
Singh and another, Respondents. 
Civil Writ No. 2764 of 1971 and C. M. 
No, 5002 of 1971, D/- 7-9-1971. 


(A) Panjab Gram Panchayat Act 
(4 of 1953), S. 5(4) (as amended by Fun- 
jab Gram Panchayat (Haryana Amend- 
ment) Act (19 of 1971)) — Scope — It 
dees not provide that the number of 
panches belonging to schedule castes on 
any Panchayat covered by it shall not be 
more than one. (Para 2) 

(8) Interpretation of Statutes — Two 
constructions possible — Construction 
which is in conformity with Constitution 
must be preferred, (Para 2) 


_ According to Art. 15 of the Constitu- 
tion legislation providing for reservation of 
tthe scheduled castes or Backward classes 
or women etc., is permissible ın certain 
cases but it does not recognise reserva- 
tion of seats for persons not belonging to 
those categories, A provision should be 
construed in such a way that the legis-~ 
lature could not have intended to mean 
what the Constitution does not permit it 
to enact when another intention in con- 
formity with the Constitution is deriva- 
ble from the language employed. There~ 
fore, under clause (a) of the Proviso to 
Section 5(4) while it is incumbent on the 
Gram Panchayat to have one Panch be- 
longing to scheduled castes, it cannot be 
said that it has any mandate to reserve 
the other five seats for persons not be- 
longing to schedule castes. (Para 2) 
Harbhagwan Singh, for Petitioner. 


ORDER:— Elections to the Gram 
Panchayat of village Palwali which was 
to consist of six members were held on 
the 1st of July. 1971. Out of the 11 can- 
didates for the election. the first six who 
secured the highest number of valid votes 
and who included two belonging to the 
Scheduled Castes, namely. Nand Kishore 
* (securing 64 votes) and Kishan Chand, 
respondent No. 2 (62 votes) were declar~ 
ed elected in pursuance of the provisions 
of sub-section (4) of S. 5 of the Puniab 
Gram Panchayat Act, as amended by the 
Punjab Gram Panchayat (Haryana Am= 
endment) Act, 1971. , 

It is the case of the petitioner, 
who secured 54 votes and was next 
below respondent No, 2 amongst the 
candidates securing the highest number 
of valid votes, that the Gram Panchayat 
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could not have as its members more than 
one Panch belonging to the Scheduled 
Castes in view of the contents of Cls, (a) 


and (b} of the first proviso ta sub-s, (4) 
ibid which state:— j : i 


_. "Provided that for the period ex~ 
piring on the 26th January, 1980— 


_ (a) every Gram Panchayat shall, sub- 
ject to the provisions of sub-clause (b), . 
have one Panch belonging to the Sche~ . 
duled Castes if their population is five 
per cenfum or more of the-population of 
the Sabha area concerned: 


(b) every Gram Panchayat with 
seven or more Panches shall have two 
Panches who are members of the Sche~« 
duled Castes if their population is ten 
per centum or more of the population of 
the Sakha area concerned”, 


According to the petitioner. the Gram 
Panchayat of village Palwalj falls with- 
in the ambit of clause (a) of the proviso 
which, he urges, does not permit the 
election to it of more than one Panch 
belonging to the Scheduled Castes ‘and 
he, therefore, prays that the election of 
respondent No. 2 as a Panch be quashed 
and that he (the petitioner) be himself 
declared. duly elected as such. 


7 & There is no force in the peti- 
tion. All that clause (a) of the proviso 
directs is that every Gram Panchayat 
must have one Panch belonging to the 
Scheduled Castes. It does not further 
provide that the number of such Panches 
on any Panchayat covered by it shall not 
be more than one. In other words, it 
provides reservation of one seat for per- 
sons belonging to the Scheduled Castes 
while the other seats are “general” or 
“open” seats to Which any person whe« 
ther belonging to the Scheduled Castes or 
not may fet elected. The interpretation 
sought to be put on the clause on behalf 
of the petitioner is not made out from 
the language used but even if it could be 
held that the lenguage is ambiguous so 
as to admit of that interpretation in the 
alternative, the same would have to be 
discarded as not conforming to the inten- 
tion of the legislature in view of the pro~ 
visions of Art. 15 of the Constitution ac- 
cording to which legislation providing for 
reservation of the members of the Sche~ 
duled Castes or Backward Classes or of 
women, etc. is permissible in certain 
cases but which do not recognise the re- 
servation of seats for persons not belong- 
ing to the categories just above mention- 
ed. The legislature could not have in- 
tended to mean what the Constitution 
does not permit it to enact when another 
intention in conformity with the Con- 
stitution is derivable from the language 
employed in clause (a). It would thus 
appear that according to that clause while 
it was incumbent on the Gram Pan- 
chayat to have one Panch belonging to 
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the Scheduled Castes, it cannot be said 


that it had any mandate to reserve the: 


other five seats for persons not belong- 
ing to the Scheduled Castes. Those seats 
were thus liable to be filled by candi- 


didates securing the highest number of. 


valid votes whether or not they belong~ 
ed to the Scheduled Castes. 


3. In the result. the petition fails 
and is dismissed but with no order as to 


costs, 
Writ petition dismissed, 
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i (Y 59 C 82) 
í A. D. KOSHAL J. 
Jita Singh and others, Petitioners v. 


The State of Punjab and others, Res- 
pondents, 


rt Writ No. 3382 of 1968. D/- 12-8~ 
East Punjab Holdings {Consolidation 
and Prevention of Fragmentation) Act 
(50 of 1948), S. 42 — Order passed must 
be a speaking order. (Para 2) 

The Additional Director discharges a 
quasi-judicial function while hearing a 
revision petition under S. 42 and he can- 
not ‘simply ignore the orders passed by 
the Settlement Officer in favour of the 
petitioners and pass an order to the pre~- 
judice of the petitioners. His duty is to 
five due deliberation to the reasoning 
contained in those orders and then to 
pass a speaking order affirming or re« 
versing them. (Para 2) 

K. C. Puri, for Petitioners; B. S. 
Bindra with H. S. Brar. (for Nos. 5 to 
15 and 25) and Gian Singh (for Nos. 17 
to 23), for Respondents. 

ORDER:— The facts leading to this 
petition under` Arts. 226 and 227 of the 
Constitution of India are these. During 
the course of proceedings held in village 
Gandhar in Tehsil Muktsar, District 
Ferozepore for consolidation of land hold- 
ings, the petitioners felt dissatisfied with 
the allotment made to them by the Con~ 
solidation Officer and agitated the matter 
before the Settlement Officer in an appeal 
which was decided on the 27th of July, 
1966, through an order (Annexure “C” to 
the petition, and hereinafter referred to 
as Annexure "C’) whi eld-—- a 

(a) The percentage of the petitioners 
at their first major portion was 17.62 
while that of respondents Nos. 5 to 15 
was lower, being only 16, 

(b) Respondents Nos, 5 to 15 had 
been allotted land “out of allocation”, 

(c) Rectangles Nos, 93 and 109 should 
be given to respondents Nos. 5 to 15 as 
they lay in the vicinity of their first 
grade major portion where they had al- 
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ready been allotted a substantial area of 
ad l 


(d) The petitioners are entitled to 
have their entire area of A Grade land 
consolidated at their first major portion. 


The order remanded the case to the 
Consolidation Officer for a fresh decision 
in the light of the findings above set out. 
The Consolidation Officer complied with 
Annexure “C” and made allotments in 
accordance therewith to various parties as 
detailed in his order of the 6th of 
September, 1966 (Annexure “D” to the 
petition). Against this order of the Con- 
solidation Officer respondents Nos. 5 to 
15 filed a revision petition under Sec- 
tion 42 of the East Puniab Holdings (Con- 
solidation and Prevention of Fragmenta- 
tion) Act, 1948 (hereinafter referred to as 
the Act) before the State Government and 
also instituted an appeal before the 
Settlement Officer. The appeal was dis- 
missed on the 29th of November. 1967 
(Annexure “E” to the petition) but the 
Additional Director. Consolidation of 
Holdings, Punjab, Ferozepur, exercising 
the powers: of the State Government 
under Section 42 of the Act, accepted 
the revision petition on the 6th of August, 
1968 (Annexure “E” to the petition) with- 
out examination of or reference to the 
two orders passed by the Settlement Offi- 
cer and above mentioned. It is the order 
of the Additional Director which is im- 
pugned in these proceedings and the 
operative part of which runs thus:— 

“It has transpired that Sadhu Singh 
respondent has been allotted land in re- 
ctangles Nos, 81 and 86 to 88 as over- 
flow without any right. The land could 
have been easily allotted to Chanan 
Singh, ete.. so as to give them the benefit 
of having one Tak at their A-1 right. 
After that is done, the land allotted to 
them at their A-3 right in rectangle 
No, 73 can be-allotted to Jita Singh, who 
will then be near his father Natha Singh. 
The land vacated by Jita Singh in rectan- 
gles Nos. 60, 61 and 76 will then be allòt- 
ted to Gurnam Singh and Baljit Singh 
near the land of their father Gurdial 
Singh. The land at present allotted to 
Gurnam Singh, etec.. in rectangles Nos. 93 
and 109 shall be allottted to Chand Singh, 
Gurbakhsh Singh, Nachhatar Singh. ete. 
Sadhu Singh will be compensated for the 
loss of his land in rectangles Nos. 81, 82 
and 86 to 88 by getting some land from 
Chand Singh, Nachhatar Singh and Gur- 
bakhsh Singh.” 


2. This petition must succeed on 
the short ground that. no real opportu- 
nity of being heard was given by the 
Additional Director to the petitioners. It 
is claimed by the petitioners that they 
brought to the notice of the Additional 
Director the order passed by the Settle- 
ment Officer on the 29th of November, 
1967, and contained in Annexure “E” to 
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the petition but that the Additional Dir- 
ector returned the same to them with- 
out perusing it. Now it was clearly the 
right of the petitioners that before the 
Additional Director passed any order to 
their prejudice, he took into considera- 
tion the decisions already given in their 
favour by officers subordinate to him and 
also the reasons for those decisions, On 
two occasions the petitioners had been 
successful before the Settlement Officer, 
orders passed by whom should not have 
been just ignored by the Additional Dir- 
ector whose duty it was to give due deli- 
beration to the reasoning contained there- 
in and then to pass a speaking order 
affirming or reversing them. The order 
which he actually passed, however, not 
only gives no reasons why those orders 
were not being upheld but makes no men~ 
tion thereof even though they were the 
best defence which the petitioners could 
make, The Additional Director was dis- 
charging a quasi-judicial function, while 
hearing the petition under Section 42 of 
the Act and he was not well advised in 
refusing to take into consideration the 
grounds of the two orders passed by the 
Settlement Officer and to give his own 
comments thereon before he differed with 
them. If any other view of the matter 
lis taken, the provisions governing the 
right of appeal given to aggrieved per- 
sons under various provisions of the Act 
would be rendered practically ineffective 
if not redundant. 


3. For the reasons stated I find 
that the impugned order contravenes the 
principles of natural justice and is also 
not a speaking order in so far as it goes 
against and - ignores the two decisions 
taken by the Settlement Officer. It is 
accordingly quashed with a direction to 
the Additional Director to rehear the 
petition under Section 42 of the Act in 
accordance with law and in the light of 
the observations made above. The par- 
ties are directed to appear before him on 
the 15th of September, 1971. There will 
be no order as to costs. 

Petition allowed. 
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Khushal Behal, Petitioner v, The 
Registrar, Co-operative Societies, Pun- 
jab and others, Respondents. 

Civil Writ No. 414 of 1970, D/- 11-8- 
1971. 

Punjab Co-operative Societies Rules 
(1963) Appendix ‘C’, R. 3 — Election of 
office bearers — It need not be by secret 
ballot. (Para 2) 

In absence of a specific provision in 
the Punjab Co-operative Societies Act tr 
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in the Rules made thereunder, it is not 
incumbent on the person appointed to 
carry out election of office bearers to 
resort to secret ballot; nor can election 
of the office-bearers by show of hands be 
objected to as unusual, unreasonable or 
undemocratic. (Para 2) 

M, J. S. Sethi, for Petitioner; G. S. 
Grewal. (for Nos, 4 to 12) and. K. S. Keer, 
for Advocate-General (Punjab), for Res- 
pondents, 


ORDER:— The main auestion re- 
quiring determination for the decision of 
this petition under Arts, 226 and 227 of 
the Constitution relates to the manner 
of election of the President. the Vice~ 
President and the Managing Director of 
the Gurdaspur Central Co-operative 
Bark, Limited, Gurdaspur (hereinafter 
referred to as the Bank). -According to 
the petitioner who was himself elected 
as one of the Directors of the Bank. the 
election of the said three office~bearers 
of ihe Bank must be by secret ballot—a 
proposition which is controverted on be- 
half of respondents Nos. 1 to 12. of whom 
the first three are Government officials 
charged with administering the Punjab 
Co-operative Societies Act. and respond- 
ent No. 4 is the Managing Director who 
was elected as such on the 24th of 
December, 1969. in a meeting of the 
Board of Directors of the Bank whereat 
the method adopted for election was by 
show of hands. 

2. This petition must fail. Cl. (aj 
of Rule 1, Rule 2 and Rule 3 of the Rules 
contained in Part I of Appendix ‘C’ to 
the Punjab Co-operative Societies Rules, 
1963, are in these terms:— 


“1i. In this Appendix, unless the con- 
text otherwise requires-— 

(a) ‘election’ means election to the 
committee; 

= x PB] 

“2. No person shall be eligible for 
election as a member of the committee 
if he is subject to any disqualification 
mentioned in the Act and rules framed 
thereunder”, 

“3. The election shall be held by 
secret ballot and a voter shell exercise 
his vote only in favour of one candidate”. 

Clearly these Rules envisage election 
to a “committee” which is thus defined 
in Section 2(b) of the Punjab Co-opera-~ 
tive Societies Act: 

“2. In this Act, unless the context 
otherwise requires: — 

x x * 

0) ‘committee’ means the governing 
body of a co-operative society by what- 
ever name called, to which the manage- 
ment of the affairs of the society is en- 
trusted.” 

The -governing body of the Bank ad- 
mittedly consists of the Board of Direc- 
tors and once all the seats on the Board 
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are filled, the “election to the committee” 
as envisaged by clause (a) of R. 1 is over. 
For any other type of election, i.e. elec- 
tion of office-bearers to be chosen from 
amongst the-members of the Board, the 
Rules in Appendix ‘C’ have no applica- 
tion and it is conceded by learned coun- 
sel for the petitioner that there is no 
other specific provision in the Punjab Co- 
operative Societies Act or in the Rules 
made thereunder, according to which it 
may be incumbent on the person ap- 
pointed to carry out the election of office- 
bearers to resort to secret ballot; nor can 
election of the office-bearers bv show of 
hands be objected to on the ground that 
the method adopted is unusual or un- 
reasonable, It is a method well recognis- 
ed amongst democratic institutions and 
even though the method of secret ballot 
has obvious advantages over it, it has 
not been discarded as outmoded, irra- 
tional or undemocratic, 

3. In view of the above observa- 
tions it cannot be held that the election 
of the office-bearers of the Board of Dir- 
ectors contravenes any law or principle 
of natural justice and the petitioner can- 
not, therefore. be held entitled to have it 
set aside. The petition is accordingly 
dismissed but with no order as to costs. 


Petition dismissed. 
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Kundanlal Verma. Petitioner y, Smt. 
Sushila Devi, Respondent. 


Civil Revn. No, 739 of 1971, D/- 24-8- 


3971. 

Civil P. C. (1908), O. 6, R. 17 — 
Amendment introducing new case — Ad- 
missibility. (Para 2) 

The amendment sought to be made 
in written statement pending appeal viz., 
that ‘the building in dispute was a ‘sche~ 
duled building’ from which ejectment of 
the petitioner cannot be ordered on 
ground of requirement of landlord can- 
not be allowed. It is not an amendment 
which would merely open a different or 
additional approach to the facts already 
stated but is one which changes the 
nature of the defence or. in other words, 
sets up a new case. AIR 1967 SC 96, 
Rel, on. (Para 2-A) 
Cases Referred: Chronological Paras 


AIR 1967 SC 96 = (1966) 1 SCR 
796, A. K. Gupta and Sons Ltd, 
v. Damodar Valley Corpn. | 2 
Bhagirath Dass. Sr. Advocate. with 
B. K. Jhingan, for Petitioner; H. L. Sarin, 
Sr. Advocate, with M, L, Sarain, for Res- 
pondent. 
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ORDER:— This is a petition for revi- 
sion of an order dated the 9th of July, 
1971, passed by Shri Om Parkash Saini, 
Appellate Authoritv at Ludhiana under 
the East Punjab Urban Rent Restriction 
Act, 1949, dismissing the appeal of the 
petitioner against the order of the Con- 
troller which directed the petitioner’s 
ejectment from the premises in dispute 
on the ground that they constituted a 
residential building and were bona fide 
required by the landlady-respondent for 
her own use. 


2. During the pendency of his 
appeal the petitioner made an application 
under Rule 17 of Order 6 and Section 151 
of the Code of Civil Procedure for per- 
mission to amend his written statement 
So as to plead that the building in dis- 
pute was a “scheduled building”, eject- 
ment of the petitioner from which could 
not be ordered on the ground that it 
was required by the landlady-resnpondent. 
for her own use. That application was 
rejected by the learned Appellate Autho- 
rity with the following observations: 


“I have heard the learned counsel for 
the parties and am of the opinion that 
the proposed amendment cannot be per- 
mitted to be made in the written reply 
at this late stage. It was well within the 
knowledge of the tenant when he filed 
the written reply as to whether the 
building in suit was a scheduled building 
or not. The tenant is not an ordinary 
person but is a Law Graduate and he 
could not furnish any explanation as to 
why this ground was not taken in the 
written reply. He cannot be permitted 
to set up a totally new case at this stage. 


“The rent note executed by-the ten- 
ant shows that he had taken the building 
in dispute for the purpose of his resi- 
dence only. It appears to me that he 
wants to amend the written reply at this 
late stage mala ‘fide, with a view to pro~ 
long the litigation”. 


2-A. The only point urged in sup- 
port of the petition by Mr. Bhagirath 
Dass is that the petitioner should have 
been allowed to amend his written state- 
ment even at the stage of appeal and 
that the case should have been remanded 
to the Controller thereafter .for a fresh 
decision on merits. The point, in my 
opinion, is without substance. No ex- 
ception can be taken. in the circumstances 
of the case, to the observations made by 
the learned Appellate Authority in re- 
jecting the application for amendment. 
As laid down in A. K. Gupta and Sons 
Lid. v. Damodar Valley Corporation, 
AIR 1967 SC 96. the general rule in the 
matter of allowing amendment of plead- 
ings is that an amendment by means of 
which a party seeks to set up a new case 
or a new cause of action (particularly 


when a suit on the new cause of aa 
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would be barred) is not permitted. The 
amendment ‘sought to be made in the 
present case was certainly of a type 
which is barred under the rule. It is not 
an amendment which would merely open 
a different or additional approach to the 
facts already stated but is one which 
changes the nature of the defence or, in 
other words, sets up a new case. Under 
the circumstances I am of the opinion 
that in rejecting the amendment the 
learned Appellate Authority exercised 
its discretion very properly and that no 
interference therewith is called for. 

3. Mr, Bhagirath Dass has no 
other point to urge in support of the peti- 
~ tion which is accordingly dismissed with 
costs subject to the direction, however. 
that the order of ejectment passed by 
the Controller shall not be executable up 
to the 30th of November, 1971, provided 
the following conditions are satisfied: 


(a) All arrears of rent due from the 
petitioner upto the 3lst of August, 1971, 
are deposited by him in the Court of the 
Controller on or before the 15th of 
September, 1971. f 

(b) Rent for each of the months of 
September, October and November, 1971, 
is deposited by the petitioner in the 
Court of the Controller within 15 days 
of the expiry thereof, 

It is made clear that if either of the 
conditions is not fulfilled, the petitioner 
shall not be entitled to avail of the ex- 
tension of time. granted to him here- 
under, 

Revision dismissed. 
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R. S. NARULA AND H. R. SODHI, JJ, 

Asa Singh. Applicant v. The State of 
Haryana and others, Respondents, 

Supreme Court Appln. No, 212 of 
1971, D/- 30-7-1971 Certificate of Fitness 
for leave to appeal to Supreme Court 
against Judgment of R. S5. Narula and 
H. R. Sodhi. JJ. in Civil Writ No. 934 of 
1971, D/- 17-3-1971. 

Constitution of India, Art. 133{a) — 
Suit for eviction of tenant — Valuation 
of tenancy rights alone is relevant for 
granting certificate under Art. 133(a). 

In a suit for eviction of a tenant by 
his landlord, the subject-matter in dis- 
pute is the tenancy and not the demised 
property and its value is different from 
that of the property demised, ATR 1965 


(Para 1) 
Paras 







ases Referred:. Chronological 
R 1968 Cal 316. Ramric Lal Saha 
a arayan Roy 








Asa Singh v. State 


A.L R. 


AIR 1965 SC 1440 = (1965) 2 SCR 
751, Chittarmal v. Shah Pannalal 
Chandulal E 


Balbir Singh Bindra, for Applicant; 
P. i Jain and V. M, Jain, for Respond- 
ents, 


ORDER:— The orders of the revenue 
authorities resting with the final deci- 
Sion of the Financial Commissioner, Re- 
venue, Haryana, directing and upholding 
the ejectment of the petitioner from the 
land in dispute was impugned before us 
in C. W. 934 of 1971. After hearing coun- 
sel for the petitioner we dismissed the 
writ petition in limine on March 17. 1971. 
The present application has been filed by 
the writ petitioner for a certificate under 
Art, 133(1) of the Constitution, The ap- 
plication has been pressed solely on the 
basis of valuation. Though a mention 
has been made in paragraph 7 of the 
application about the case being fit for 
appeal to the, Supreme Court, the ap- 
plication has rightly not been pressed on 
that ground. The only ground on which 
Mr, Bindra has pressed the application is 
that of valuation. In paragraphs 4 and 
5 of the application, the valuation has 
been worked out to be more than Rupees 
20.000/~ on the basis of the market value 
of the land in dispute. No valuation of 
the tenancy rights of the petitioner has 
been disclosed in the application or in its 
accompanying affidavit, Mr. Bindra has 
urged that in a judgment, decree or final 
order relating to ejectment of a tenant, 
the claim or question indirectly involved 
relates to the property from which eiect~ 
ment is sought and, therefore. the peti- 
tioner is entitled to a certificate under 
sub-clause (b) of clause (1) of Art. 133 
as our decision indirectly relates to the 
property itself in respect of which the 
claim or question involved was of eject~ 
ment. He concedes that there is no 
material before us on the basis of which . 
it could be held that the valuation of the 
tenancy rights itself is not less „than 
Rs. 20,000/-. In Chittarmal v. Shah 
Pannalal Chandulal, AIR 1965 SC 1440, 
it has been authoritatively held that it 
is clause (a) and not clause (b) which ap- 
plies to a case of this type. A Division 
Bench of the Calcutta High Court has 
held in Ramric Lal Saha v. Sachindra 
Narayan Roy, AIR 1968 Cal 316. that in 
a suit for eviction of a tenant by his 
landlord, the subject-matter in dispute is 
the tenancy and the value is different 
from that of the property involved. It 
was pointed out in that case that the 
market value of the property may be 
more than Rs. 20.000/- but the market 
value of the tenancy interest cannot be 
the same and in the absence of any mate- 
rial to show that the tenancy interest it- 
self is worth more than Rs. 20.000/- a 
certificate under clause (1) (a) of Arti- 
cle 133 of the Constitution cannot be 
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pranted. We are in respectful agreement 
With the dictum of the Calcutta High 
Court. This application, therefore, fails 
and is dismissed though without any 


order as to costs, ag 
Petition dismissed. 
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Tara Singh and others, Appellants v. 
Ajit Pal Singh, Respondent. 

Second Appeal No. 53 of 1970. Dj- 
26-7-1971 from decree of Asa Singh Gill, 
Addl, Dist, J.. Gurdaspur, D/- 1-1-1970. 

“(A) Punjab Security of Land Ten- 
ures Act (10 of 1953), S. 17-B — Transfer 
of Property Act (1882), S. 60 — Tenancy 
under S. 17-B revives only if there is re- 
demption of the mortgage — Purchase of 
equity of redemption by mortgagee-ten- 
ant—There is no redemption—Bar under 
S, 17-18 does not apply — Such mort- 
gagee-purchaser cannot defeat a suit for 
pre-emption, (Paras 6, 7) 

(B) Punjab High Court Rules and 
Orders, Vol. 1, Chap. 1-B, R. 7(c) — 
Plaint presented in Court received by sub- 
ordinate official — Validity. 

When the Presiding Officer of a 
Court has been transferred and his suc- 
cessor has not assumed office, the clerk of 
the court is competent to receive the peti- 
tion of plaint under the Rule. (Para 12) 

S. L. Puri with M, Puri, for Appel- 
lants. 

JUDGMENT:— This second appeal is 
directed against the concurrent decisions 
of the Courts below decreeing the plain- 
tiffs suit for pre-emption on payment o 
Rs. 28,913/- instead of Rs, 30,000/-. 

2, The land in dispute was sold 
by Devinder Singh to Tara Singh, Shan- 
gara Singh and Balwant Singh sons of 
Mit Singh. on 24th March, 1966. Ajit Pal 
Singh son of Devinder Singh vendor filed 
this suit for pre-emption alleging that 
only Rs. 19,300/- had been actually paid. 
The suit was contested by the vendees. 
They pleaded that the sale-price had been 
actually paid. that the suit was barred 
by time, that the defendants were ten- 
ants on the land in dispute at the time 
of sale and that the suit was collusive 
and benami, , 

3. On the pleadings of the parties 
the following issues were framed:— | 

1. Whether the plaintif has superior 
risht of pre-emption? 

å 2. Whether the ae price was fixed 
in good faith or paid? 
er RS If issue No. 2 is not proved, what 
was the market value of the suit land at 
the time of sale? 
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4. Whether the defendants were the 
S on the suit land at the time of 
Sale? 

_ 5. Whether the suit is barred by 
time? 

_. 6. Whether the defendants are en~ 
titled to the registration expenses? If so, 
to what extent? 

7. Whether the suit is collusive and 
benami and is for the benefit of the 
vendor? If so, to what effect? 


4 The trial Court held that the 
plaintiff had a superior right of pre- 
emption, that only Rs, 26,800/~ was 
proved to have been paid, that the mar- 
ket value of the land was not proved on 
the evidence on the record, that the de- 
fendants were not tenants of the land in’ 
dispute at the date of the sale, that the 
suit was within time, that the defendants 
were entitled to stamp and registration 
expenses to the extent of Rs, 2.113/- and 
that the suit was neither collusive nor 
benami. An appeal was taken to the 
learned District Judge by the defendant~ 
vendees. It came up for hearing before 
the learned Additional District Judge, 
Gurdaspur, and the learned Judge affirm- 
ed the decision of the trial Court. The 
only issues that were agitated before the 
learned Additional District Judge were 
issues 4 and 5. No other issue was raised. 
It may also be mentioned that an applica- 
tion under O, 41. BR.‘ 27 of the Code of 
Civil Procedure was made to the learned 
Additional District Judge, to take addi- 
tional evidence on issue No. 7. No order 
appears to have been passed on this ap- 
plication. It also appears that at the 
time of arguments, this anplication escap- 
ed the notice of the counsel for the par- 
ties or was not deliberately pressed, The 
learned Additional District Judge found 
on issues 4 and 5 against the appellants 
and rejected the appeal. In short, it 
affirmed the decision of the trial Court. 
The defendants being dissatisfied have 
come up in second appeal to this Court. 


5. Mr. Puri, learned counsel for 
the appellants, raised four contentions. 
His first contention is that the vendees 
being tenants at the date of the sale the 
suit is barred by Section 17-B of the 
Punjab Security of Land Tenures Act. 
1953. Section 17-B is in the following 
terms:— 


*77-B. (1) Where, after the com- 
mencement of this Act, land comprising 
the tenancy of a tenant is mortgaged to 
him with possession by the landowner 
and such land is subsequently redeemed 
by the landowner, the tenant shall, not- 
withstanding such redemption or any 
other law for the time being in force. be 
deemed to be the tenant of the land- 
owner in respect of such land on the 
same terms and conditions on which it 
was held by him immediately before the 
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execution of the mortgage as if the mort- 
gage had never been executed, 


(2). Where a tenant referred to in 
sub-section (1) has been dispossessed by 
the landowner in execution of a decree 
or order of redemption, he shall be en- 
titled to be restored to his tenancy in 
the prescribed manner on the same terms 
and conditions on which it was held by 
him immediately before the execution of 
the mortgage on an application made by 
him to an Assistant Collector of the first 
grade having jurisdiction within a period 
of one year from the commencement of 
the Punjab Security of Land Tenures 
(Amendment} Ordinance, 1958. 

(3) An application received under 
sub-section (2) shall be disposed of by 
the Assistant Collector of the first grade 
in the manner laid down in sub-sec, (2) 
of Section 10”, 

6. On facts so far as this matter 
is concerned, there is no dispute. The 
vendees were tenants of the land in dis- 
pute. They took the land on mortgage 
from the owner. In fact, there were 
number of mortgages. Later on, they 
purchased the entire land. the result being 
that their tenancy did not revive under 
Section 17-B. The tenancy under Sec- 
tion 17-B only revives if there is redemp- 
tion of the mortgage. In the instant 
case, there was no redemption of the 
mortgage. If the right of redemption is 
extinguished by act of parties, there can 
be no redemption: See Section 60 of the 
Transfer of Provertv Act. In pursuance 
of purchase of the equity of redemption 
by the mortgagee-tenants, there was no 
question of redemption coming in at all. 
That being so, Section 17-B does not 
come into play. 

7. Mr. Puri then argued that we 
must go by thé intention of the Legis~ 
lature and the intention was that a ten 
ant becomes the owner of the land by 
purchase, the sale cannot be pre-empted. 
In the first place, the intention is to be 
fathered from the language of the 
statute. If the intention of the Legis- 
lature was that a tenancy was to subsist 
whether there was redemption or not. it 
would have used the appropriate language 
jto that effect. It could have been pro- 
vided that a tenant who purchased his 
land of which he is a mortgagee. would 
still be entitled to defeat a suit for pre~ 
emption. That is not the import of Sec- 
tion 17-B of the Security of Land 
Tenures Act. There is nothing to pre- 
vent the tenant who had purchased the 
land and has become its owner, to sell it 
and that sale is pre-emptible. In any 
case, there is a lacuna in the Act if the 
contention of Mr. Puri is sound. It is 
not for the Court to fill the lacuna. It 
is for the legislature to step in. 

As a last resort. Mr. Puri con- 
tended that the mortgages were for a 


„A T 


Tara Singh v. Ajit Pal (D. K. Mahajan J.j 


A. I. R. 


term which had not yet expired and the 
redemption was postponed by that term. 
This is wholly immaterial because we are 
not concerned with a case of redemp- 
tion, Here, the equity of redemption has 
been purchased by the mortgagee and the 
mortgages have ceased to exist. It is 
not a case where mortgages are sought 
to be redeemed, 

9. For the reasons recorded above, 
the first contention of Mr. Puri. the 
learned counsel for the appellants, fails 
and is rejected, 

10. Mr. Puri’s second contention 
is that the application under Order 41 
Rule 27 was not decided, and therefore, 
the judgment of the learned Additional 
District Judge is vitiated. By this ap- 
plication. additional evidence was sought 
to be brought on the record with regard 
to the plea of collusion and benami, In 
short. there was no cogent evidence on 
which this matter could have been decid- 
ed in favour of the appellants by the 
trial Court, otherwise there was no neces- 
sity to file this application. Be that as 
it may it appears that no serious effort 
was made to press this application. The 
counsel as well as the Court lost sight of 
it altogether. In fact, issue No. 7 was 
not even agitated before the lower ap- 
pellate Court. As already stated, only 
issues 4 and 5 were agitated. Therefore, 
this contention also fails and is rejected. 

1i. The third contention of Mr, 
Puri is that the amount of Rs. 30,000/- 


was paid. The trial Court came to the 
conclusion that only Rs. 26,800/- was 
paid. This finding was not challenged 


before the lower appellate Court and 
therefore, it is not open to the learned 
counsel to agitate it in second appeal. 
This contention also fails. It is urged 
that the trial Court should have found 
the market value. No evidence was led 
by the parties to enable the trial Court to 
come to the conclusion as to what was 
the market value of the land. That 
being so. no grievance can be made on 
this score. 

12. The last contention of Mr. 
Puri is that the suit is barred by time. 
The argument is that when the plaint 
was presented in Court it was received 
by a subordinate official of the Court 
and not by the Court itself. The reason 
why it was received by the clerk of the 
court is that there was no presiding offi- 
cer. The presiding officer had been 
transferred and the successor had not as- 
sumed office. On this matter. one has 
merely to refer to Rule 7(c) of Chap, 1-B]: 


of the High Court Rules and Orders, 
Vol. I (page 7), It is clearly provided 
therein: 


“The members of the ministerial 
establishment are strictly forbidden to 
receive petitions, plaints or other docu= 
ments direct from lawyers and their 
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clerks or from litigants except when the 
Judge is on leave and no other judicial 
officer is in ADE of his current duties. 
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ti the present case, the Judge had been 
transferred and the successor had not as- 
sumed office and therefore, the clerk of 
the Court could receive the petition of 
plaint and this is perfectly in order under 
the provisions of the High Court Rules 
and Orders. Mr. Puri sought to rely on 
a number of decisions in which the plaint 
received by the clerk of the court was 
held as not properly received, Those are 
not relevant because in the present case 
we are governed by our own rules and 
the reception is totally in accordance 
with the same 
13. The result therefore is that 
the appeal fails and is dismissed, with no 
order as to costs, ` 
Appeal dismissed. 
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Govt, Medica] Store Depot, Karnal, 
Petitioner v. State of Haryana and an= 
other, Respondents, 

Civil Writ No. 1183 of 1970, D/- 
8-5-1971. 

Constitution of India, Art, 131 — Ex- 
clusion of jurisdiction of High Courts — 
Conditions to be satisfied. 

In order that Courts other than the 
Supreme Court be deprived of their juris- 
diction and the matter be exclusively 
determinable by the Supreme Court, the 
eas two conditions must be satis~ 
e —— 

(i} The dispute must be between the 
Government of India and one or more 
States or else it may be between the 
Government of India and a State or 
States on one side and one or more 
States on the other side or it may be a 
dispute inter se the States. 

(ii) The dispute must involve some 
question, whether of law or fact, on 
which the existence or extent of a legal 
right depends, 

If these two conditions are satisfied, 
the only exception for exclusion of juris- 
diction of the Supreme Court is in res- 
' pect of disputes arising out of any treaty, 
agreement, covenant, engagement, sanad 
or other similar instruments as referred 
to in Art, 363, (Para 5) 

Therefore where both the conditions 
are satisfied the petition is not maintain- 
able in High Court. (Para 6) 

D. N. Awasthy, Sr. Advocate with 
Avinash Chand Jain, for Petitioner; C. D. 
Dewan, Addl. Advocate-General (Har- 
yana), for Respondents, 
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ORDER:— These are five writ peti- 
tions. They are Civil Writs Nos. 1183 and 
1184 of 1970 and 1795 to 1797 of 1970. 
All of them have been filed by Govern- 
ment Medical Store Depot, Karnal against 
the State of Haryana and Excise and 
Taxation Officer, Karnal. The writ peti- 
tions embody identical questions of facts 
and there arise common. questions of law 
in them. 


2: In the writ petitions, it is stat- 
ed that the petitioner depot is one of the 
six depots being run in the country by 
the Medical Stores Organisation. The 
other depots are at Madras, Bombay, 
Calcutta, Hyderabad and Gohati. The 
organisation functions under the control 
of Directorate General of Health Ser- 
vices, Ministry of Health, Government of 
India. It is admitted that the depot is a 
department of the Government of India. 
It is also stated in the petitions that the 
petitioner depot is engaged in the work 
of meeting the demands for medical 
stores of the Government and the semi- 
Government hospitals and does not carry 
on any business of sale of medical goods 
as such. It is added that supply of medi- 
cal stores by the depot to its constituents 
does not involve any commercial acti- 
vity and is only on ‘no profit, no loss 
basis’. It is contended on the basis of 
these facts that the petitioner depot 
could not be registered as a ‘dealer’ 
under Section 7 of the Punjab General 
Sales Tax Act, 1948 as extended to the 
State of Haryana, hereinafter called ‘the 
Act? and consequently the petitioner is 
ae liable to be assessed for levy of sales 
ax 


3. The State of Haryana and the 
Excise and Taxation Officer on the other 
hand asserted that the petitioner is a 
dealer liable to registration under Sec- 
tion 7 of the Act and can be proceeded 
against for assessment of sales tax on 
the sale proceeds of the medical stores 
sold y the petitioner for the price re- 
ceived. 


4, The facts given in the peti- 
tions have given rise to the question as 
to whether these petitions involving the 
above dispute are maintainable in the 
High Court in the face of the provisions 
of Art, 131 of the Constitution or the dis- 
pute is exclusively determinable by the 
Supreme Court. 

Article 131 runs as under:-— 

“Subject to the provisions of this 
Constitution, the Supreme Court shall, to 
the exclusion of any other Court. have 
original jurisdiction in any dispute— 


(a) between the Government of 
India and one or more States; or 
(b) between the Government of 


India and any State or States on one side 
and one or more other States on the 
other: or 


(c) between two or more States, i í 
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if and in so far as the dispute involves 
any question (whether of law or facty on 
Which the existence or extent of a legal 
right depends: 

Provided that the said jurisdiction 
shall not extend to a dispute arising out 
of any treaty. agreement, covenant, en- 
gagement, sanad or other similar instru- 
ment. which, having been entered into or 
executed before the commencement of 
this Constitution, continues in operation 
after such commencement, or which pro- 
vides that the said jurisdiction shall not 
extend to such a dispute”. 


5. The present dispute as to whe- 
ther the State of Haryana has a legal 
right to proceed against the petitioner 
admitted to be a department of the Gov- 
ernment of India is covered by Art. 131 
of the Constitution. In order that Courts 
other than the Supreme Court be depriv- 
ed of their jurisdiction and the matter 
be exclusively determinable by the 
Supreme Court, the following two con- 
ditions must be satisfied:— 


(i) The dispute must be between the 
Government of India and one or more 
States, as in the present case or else it 
may be between the Government of 
India and a State or States on one side 
and one or more States on the other side 
or it may be a dispute inter se the States. 

(ii) The dispute must involve some 
questions, whether of law or fact. on 
which the existence or extent of a legal 
right depends, 


6. If these two conditions are 
satisfied, the only exception for exclusion 
of jurisdiction of the Supreme Court is 
in respect of disputes arising out of any 
treaty, agreement, covenant, engagement, 
sanad or other similar instruments as re- 
ferred to in Art. 363 of the Constitution. 
On the basis of the facts incorporated in 
the writ petitions and the facts averred 
in reply on behalf of the respondents, 
we have no doubt that both these condi- 
tions are satisfied and consequently arti- 
icle 181 of the Constitution is a bar to 
the maintainability of these petitions, As 
regards the first condition, it is stated 
in para 2 of the writ petitions that the 
petitioner-depot is a department of the 
Central Government, In paras 3 and 4 of 
the writ petitions, it has been admitted 
that the Medical Stores Organization 
running medical stores depots including 
the petitioner depot functions under the 
control of the Directorate General of 
Health Services and that the said Directo- 
rate is a part of Ministry of Health, Gov- 
ernment of India, On the footing of these 
admissions on the part of the petitioner, 
there cannot be any gainsaying the fact 
at the petitioner depot is functioning 
a. limb of the Medical Stores Organi- 
i of the Directo- 
ces, 
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try of Health, Government of India. The 
petitioner has claimed itself to be part 
of the Government of India and -hence 
Government of India. The petitioner has 
in its petitions proceeded against the 
State of Haryana and specifically im- 
pleaded that State as respondent. Thus, 
the dispute that has arisen in these peti- 
tions is one between the Government of 
India on the one hand and the State of 
Haryana on the other. The first condi- 
tion of Art. 131 is satisfied, 


7. As already alluded to, it is con= 
tended on behalf of the petitioner that 
considering the nature of its functions 
and activity. it is not liable to be regis- 
tered as ‘dealer’ and is exempt from as- 
sessment of sales tax under the Act. The 
State of Haryana have on the other hand 
asserted in their returns and it is urged 
on their behalf that the State have every 
legal right to have the petitioner regis- 
tered as a ‘dealer’ under Section 7 of the 
Act and the petitioner cannot resist the 
levy of tax upon and its recovery from 
it. The contest of these petitions has 
given rise to questions both of facts and 
of law. on which the existence of the 
legal right controverted depends. Thus, 
the second condition of Art, 131 is also 
fulfilled. 

8. In its scope, Art. 131 is sweep- 
ingly prohibitive against the exercise of 
jurisdiction by all Courts other than 
Supreme Court and confers exclusive 
jurisdiction on the Supreme Court, if the 
above two conditions are satisfied. If a 
dispute as regards the parties and its 
nature falls within the ambit of this arti- 
ele, no Court other than the Supreme 
Court has any jurisdiction to determine 
that dispute. It is only the forum of the 
Supreme Court, to which resort can be 
had by the petitioner for determination 
of disputed questions raised by it against 
the State of Haryana. 


. 9, In the result, we hold that 
these petitions are not maintainable in 
this Court and disallow them without 
any order as to costs. If thought advis- 
able, the petitioner may seek its remedy 
in the Supreme Court. 

Petitions disallowed. 
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Charan Singh, Appellant v, Dewan 
Singh and others, Respondents, . 
Civil Revn. No. 151 of 1971 and Se- 
cond Appeal No. 218 of 1971, D/- 31-1- 
1972 against order of H. S. Ahluwalia Sr. 
Sub. J. with enhanced Appellate Powers, 
Ludhiana, D/- 16-11-1970. 
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(A) Civil P. C. (1908), O. 5, R. 14 — 
Where the defendant was employed in 
the army and had not empowered any 


` agent to accept service and no recourse 


to O. 5, R. 28 was taken, action under 
R. 14 is improper. ILR (1955) 1 Cal 119, 
Rel. on. (Paras 8, 9, 10) 


(B) Civil P. C. (1908), O. 5, R. 14 — 
Under R. 14 it is not enough that the per- 
son on whom service is effected is mere- 
ly in charge of the property and it has 
further to be established that that person 
was also the agent of the defendant. 

(Para 11) 

(C) Civil P. C. (1908), S. 99 and O. 9. 
R. 13 — If the defendant against whom 
an ex parte decree has been passed can 
show that he was not duly served the 
Court has to set aside the decree and can- 
not by treating the non-service as mere 
irregularity not affecting the merits of 
the case maintain the decree under S. 99. 

(Para 14) 

(D) Civil P. C. (1908), 0O. 3, R. 3 — 
If there is a joint sale and one of the 
vendees takes active interest in getting 
the sale deed registered, he alone cannot 
represent the other wvendees in the pre- 
emption suit without obtaining a regular 
power of attorney from them. (Para 15) 


Cases Referred: Chronological Paras 


[TLR (1955) 1 Cal 119, Bengal Chand 
Co. v. Durga Shankar Gouri 
Shankar 


M. L. Sethi, for Petitioner: T, S. 
Mangat. for Respondent No. 1. 


ORDER:— The facts giving rise to 
this revision petition No. 151 of 1971 and 
the connected Regular Second Appeal 
No. 218 of 1971 are these. On 4th May, 
1966. one Gurnam Singh sold. by a re- 
gistered-deed, agricultural land. measur- 
ing 10 Kanals and 2 Marlas, situate in 
village Rachhin, District Ludhiana, to 
Joginder Singh and his three brothers 
Gurdial Singh, Mukhtiar Singh and Gur- 
charan Singh (sometimes called Charan 
Singh) for Rs. 4,000/-. On 1st May. 1967, 
Diwan Singh filed a suit for pre-emption 
on the ground that he was the uncle of 
the vendor and, therefore, had a prefer~ 
ential right to purchase this land. It ap~ 
pears that out of the vendees. Mukhtiar 
Singh and Gurcharan Singh were em- 
ployed in the Army. During the pen-~ 
dency of the suit, on 27th January, 1968, 
an application was sent by Mukhtiar 
Singh from the place where he was sery- 
ing in the Army, through his Command 
ing Officer, to the learned Sessions Judge, 
Ludhiana, saying that a case had been 
filed against him by Diwan Singh and 
proceedings in the same be stayed under 
the Soldiers’ Litigation Act. This appli- 
cation was first placed before the Ses- 
sions Judge, on 31st January. 1968. and 
it then came up before the trial Judge 
on 2nd February. 1968, who directed that 
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it should be placed on the file for neces~ 
sary orders. But it appears that no 
orders were ever passed on this applica- 
tion. Twice efforts were made to serve 
Mukhtiar Singh and Gurcharan Singh— 
first on 31st July, 1967, and then on Ist 
september, 1967. On the first occasion, 
it was reported by the process-server 
that Gurcharan Singh was employed in 
the Army at Chandigarh and likewise 
Mukhtiar Singh was in Ferozepore. A 
similar report was made on ist Septem- 
ber, 1967. The fact remains that both 
of them were not duly served. On 5th 
December, 1967, an application under 
Order 5, Rule 14, Code of Civil Pro- 
cedure, was made by Diwan Singh that 
these two defendants be served through 
their brother Joginder Singh, defendant 
No. 1. It was stated that no proper ser- 
vice could be effected upon them and 
their correct addresses were not known 
to the plaintiff. Besides, they had no 
agent in the village and their brother 
Joginder Singh was incharge of their pro- 
perty. On the same day, the trial Judge 
ordered that service on the said two de~- 
fendants be effected under the provisions 
of Order 5, Rule 14, Code of Civil Pro- 
cedure, through their brother Joginder 
Singh, defendant No. 1, It was also 
directed that “summons in registered 
cover for defendants Nos. 3 and 4 be 
issued for 5th January, 1968”. It is not 
quite clear from the order as to whether 
the learned Judge wanted that the sum- 
mons be sent by registered cover to de- 
fendants Nos. 3 and 4 directly as well. 
In any case. that was not done and they 
were served through defendant No. 1, 
who, on 5th January, 1968, was directed 
by the trial Judge to file a written state- 
ment on their behalf on 15th January, 
1968. But admittedly, no such written 
statement was put in and after trial, the 
suit was decreed on 25th April, 1966, on 
payment of Rs. 4295/~ to the vendees. On 
4th May, 1968. an application under 
Order 9. Rule 13 and Section 151, Code 
of Civil Procedure, was filed by Gur- 
charan Singh for setting aside this ex 
parte decree passed against him. His case 
was that he was in Army service and 
had not been duly served. He had no 
knowledge about the suit. 


2. This application was opposed 
by Diwan Singh, who pleaded that the 
applicant had been properly served in ac- 
cordance with the provisions of Order 5, 
Rule 14, Code of Civil Procedure. The 
application had been given to delay the 
execution of the decree, 


3. After evidence was led on the 
only issue framed jin the case, namely, 
whether the applicant was not duly serv- 
ed, the trial Judge dismissed the applica- 
tion. holding that proper service had been 
effected on Gurcharan Singh through his 
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brother Joginder Singh under Order 5, 
Rule 14, Code of Civil Procedure, 


4. Against this order, Gurcharan 
Singh went in appeal before the learned 
Senior Subordinate Judge, Ludhiana. He 
also held that Gurcharan Singh had been 
properly served under Order 5, Rule 14, 
and had knowledge about the suit. He 
also came to the conclusion that Joginder 
Singh was in charge of the property of 
all his brothers and, therefore, if service 
was effected on Gurcharan Singh through 

im, it was good service. On these find- 
ings, the appeal was dismissed. Against 
this order. the present revision petition 
has been filed by Gurcharan Singh. 


5. It may be stated that an ap- 
peal was also filed by Joginder Singh, 
Gurdial Singh and Gurcharan Singh 
against the decree dated 25th April, 1968, 
passed by the trial Judge. This appeal 
was dismissed by the learned Senior Sub- 
ordinate Judge, on 8th December, 1970. 
Regular Second Appeal No. 218 of 1971 
has been directed against that decision. 

6. As regards Civil Revision No. 
151 of 1971, it would be seen that Gur- 
charan Singh had made an application 
under Order 9, Rule 13, Code of Civil 
Procedure, for setting aside the ex parte 
decree made against him and the only 
point to be considered was whether the 
pep a had been duly served on him 
or not. 


7. It is common ground that the 
trial Court did not take any action under 
the provisions of Order 5, Rule 28. Code 
of Civıl Procedure. The report of the 
‘process server, referred to above, had 
made it clear that both Mukhtiar Singh 
and Gurcharan Singh were serving in 
the Army. Under that situation, it is 
not understood as to why the trial Judge 
did not adopt the procedure mentioned in 
Rule 28 of Order 5, which is meant speci- 
fically for such cases. It lays down that 
where the defendant is a soldier, sailor 
or airman, the Court shall send the sum~ 
mons for service to the Commanding Offi- 
cer together with a copy to be retained 
by the defendant. Rule 29 of this very 
Order then says that where a summons 
is delivered or sent to any person for ser~ 
vice under Rule 28, such person shall be 
bound to serve it if possible and to re- 
turn it under his signature, with the 
written acknowledgment of the defendant, 
and such signature shall be deemed to 
be evidence of service. Sub-rule (2) of 
R. 29 goes on to say that where from any 
cause service is impossible, the summons 
shall be returned to the Court with a 
full statement of such cause and of the 
steps taken to procure service, and such 
statement shall be deemed to be evi- 
dence of non-service. 


8. As I have said, the momenf 
the trial Court was made aware of the 
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fact that Gurcharan Singh was serving 
in the Army. it should have taken re- 
course to the provisions of Order 5, 
Rule 28, Code of Civil Procedure. That 
edmittedly was not done. Action was, 
however, taken under Order 5. Rule 14, 
which says that where in a suit to obtain 
relief respecting immovable property. ser- 
vice cannot be made on the defendant in 
Eerson, and the defendant has no agent 
empowered to accept the service. it may 
be made on any agent of the defendant 
in charge of the property. The first re- 
quirement of this rule is that service on 
the said defendant cannot be made in 
person. It has been laid down that this 
rule has no application. unless it is shown 
that Rule 12 cannot be complied with. 
(See in this connection Bengal Chand Co. 
v. Durga Shankar Gouri Shankar. ILR 
(1955) 1 Cal 119). According to Rule 12, 
wherever it is practicable, service shall 
be made on the defendant in person, un 
less he has an agent empowered to ac- 
cept service, in which case service on 
such agent shall be sufficient. 


It is not disputed that Gur- 
charan Singh had not empowered any 
agent to accept the service on his be- 
half. Therefore, efforts should have been 
made to serve him personally according 
ta law and for that. as I have said, the 
provisions of Rule 28 of Order 5. Code of 
Civil Procedure, should have been avail-}, 
ec. of, since Gurcharan Singh was em 
ployed in the Army. That concededly 
was not done and therefore it cannot be 
said that service on this defendant could 
nct be made in person. 


10. Then again, under Rule 14, 
Order 5, the other requisite is that the 
said defendant had no agent empowered 
to accept the service. This condition was 
obviously satisfied in this case, because 
it is nobody’s case that Gurcharan Singh 
had appointed any agent to accept the 
service, 


11. After the abovementioned two 
conditions are satisfied, then the Court 
Order 5, Rule 14, is empowered to effect 
service on “any agent of the defendant 
incharge of the property”. Obviously. it 
is not enough that the person on whom 
service is effected, is merely incharge of 
the property. A further fact has to be 
established, namely. that person was also 
an agent of the said defendant. In my 
opinion, if the trial Judge wanted to 
effect service under this rule, he should 
have at least issued notice on this ap- 
plication to the other defendants and 
then tried to find out the person. who 
could be called an agent of the defend- 
ant incharge of the property, so that ser- 
vice be effected on him. But, admittedly, 
neither any notice of this application was 
given nor was any inquiry made by the 
Ccurt suo motu to determine this matter. 
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On that very day. the learned Judge 
passed an order that service be effected 
_on Gurcharan Singh through his brother 
Joginder Singh, defendant No. 1. Be 
that as it may, the fact remains that it 
has not been shown as to why recourse 
to this provision of law had to be taken 
fm this case and I am also not satisfied 
that proper service had been effected 
, eyen under this rule. : 


l 12. The trial Judge had, as I have 

already stated. ordered defendant No. 1, 
after he had been served on behalf of 
Gurcharan Singh and Mukhtiar Singh, 
that he should file a written statement 
on their behalf as well, but it is com 
mon ground that he did not do so. 


13. The learned Senior Subordi- 
nate Judge, while upholding the order of 
the trial Court has taken into considera- 
tion several matters, which were quite 
irrelevant and had no bearing on the 
point in issue. For instance, he has stat- 
ed that after the application for setting 
aside the ex parte decree was filed on 
14th May. 1968, Gurcharan Singh along 
with his other two brothers. Joginder 
Singh and Gurdial Singh, jointly filed an 
appeal against the order decreeing the 
plaintiffs suit on 25th April, 1968. and 
in that appeal Joginder Singh was con- 
ducting the case for all the appellants. 
It is not understandable as to what effect 
will this circumstance have on the ques- 
tion as to whether in the main suit, 
Gurcharan Singh had been properly serv~ 
ed or not. Further, it will also not prove 
that Joginder Singh could be termed as 
the agent of Gurcharan Singh for the 
purpose of Order 5, Rule 14, Code of 
Civil Procedure. 


14, Then again, the learned 
Senior Subordinate Judge, after having 
referred to the provisions of Section 99, 
Code of Civil Procedure, observed that if 
there was any irregularity in effecting 
the service on Gurcharan Singh, it should 
not be a ground for setting aside the ex 
parte decree, if it had not affected the 
merits of the case and “a perusal of all 
the circumstances of this case would 
show that the merits had not been 
affected”. This proposition. in my view, 
is somewhat strange. If a defendant 
has not been properly served and an ex 
parte decree has been made against him, 
if he can show to the Court that he was 
not duly served, the only course open 
to the Court is to set aside the decree. 
It cannot, in those circumstances, be said 
that this is merely an irregularity in pro~ 
cedure not affecting the merits of the 
case. and therefore, the decree can nej- 
ther be reversed nor modified in view of 
the provisions of Section 99, Code of Civil 
Procedure, 


15. The learned Senior Subordi- 
nate Judge also referred to the fact that 
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the sale-deed in this case showed that 
if was a joint sale in favour of all the 
four brothers without specification of any 
shares, He also mentioned the fact that 
Joginder Singh alone appeared on behalf 
of the vendees before the Sub-Registrar 
and got back the sale-deed from him 
after its registration. Surely. it was not 
suggested that if there was a joint sale 
and one of the vendees was taking active 
interest in getting the sale-deed register- 
ed, he alone could represent the other 
vendees jn the pre-emption suit. without 
obtaining a regular power of attorney 
from them, 
_ 16. _ I may also mention that dur- 
ing the trial of the suit, as I have already 
Stated above, an application on behalf of 
Mukhtiar Singh under the Soldiers’ Liti- 
gation Act was made to the trial Judge 
and in spite of the fact that he had said 
that it would be dealt with later on, no 
orders were ever passed thereon. 

17. For all these reasons, I am 
Satisfied that proper service was not ef- 
fected on Gurcharan Singh and he had, 
therefore, sufficient cause for not ap- 
pearing in the Court. Under these cir- 
cumstances, ex parte decree could not 
have been passed against hi 


i 18, I would, therefore, accept this 
revision petition, reverse the orders of 
the learned Senior Subordinate Judge as 
well as the trial Court. accept the ap- 
plication of the petitioner under O. 9, 
R. 13, Code of Civil Procedure, and set 
aside the ex parte decree passed against 
him on 25th April, 1968. In the cir- 
cumstances of this case, however, I. will 
leave the parties to bear their own costs. 

19. It has been conceded by the 
learned counsel for the parties before me 
that in view of my above decision in the 
Civil Revision, the connected Regular 
Second Appeal is automatically accepted 
and the judgments of the Courts below 
are set aside. Parties have been directed 
to appear before the trial Court on lst 
March, 1972, for further proceedings in 
the case, 

Order accordingly, 
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R. 5. NARULA, J. 


Dharam Chand, Petitioner v. The 
Union of India and others. Respondents. 


M i Writ No. 1061 of 1965, D/- 18-1- 

(A) Displaced Persons (Compensation 
and Rehabilitation) Rules, 1955 — R. 87 
=- Executive Instructions — Substantial 


construction, meaning of, 
A mere thatched roof supported by 


wooden stays cannot be held to be a sub- 
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stantial construction for purposes of en-~ 
titling an occupant to a transfer of eva~ 
cuee plot at its reserve price under the 
executive instructions of the State 
Department of Rehabilitation, 

(Para 4) 


(B) Constitution of India, Art. 226 — 
Executive instructions have no force of 
law and cannot ordinarily be enforced in 
a writ petition. AIR 1964 Punj 515, Rel. 
on. (Para 4) 


(C) Displaced Persons (Compensation 
and Rehabilitation) Act (1954) — Sec. 33 
— Powers of Central Govt. 

The powers of the Central Govern- 
ment under Section 33 are plenary and 
Government is not bound to interfere in 
every case. It is not necessary. for the 
competent authority under Section 33 of 
the Act to give hearing before dismissing 
the petition. 1962-64 Pun LR 44 & 1969- 
71 Pun LR (SN) 5. Rel. on. (Para 5) 
Cases Referred: Chronological Paras 


(1969) 71 Pun LR (SN) 5. Hazara 
Singh v. Union of India 5 
AIR 1964 Puni 515 = 66 Pun LR 
953, Gulab Singh v. Chief Settle- i 
ment Commr. Punjab, Jullundur 4 
(1962) 64 Pun LR 44 = ILR (1962): 
9 Puni 579, Ranjit Singh v. 2 
Union of India 5 


N. C. Jain, for Petitioner; Naubat 
Singh. District Attorney (Haryana) (for 
Nos. 1 to 4) and H. L. Sarin, Sr. Advocate 
(M. L. Sarin with bim) (for No, 5). for 
Respondents. 


ORDER:— The acquired evacuee plot 
in dispute was put to public auction by 
the Rehabilitation Authorities on April 
17, 1964. and purchased by respondent 
No. 5. who gave the highest bid of Rupees 
1,250/- for the same. One day before the 
auction Dharam Chand petitioner paid a 
sum of Rs. 46/- to the Rehabilitation 
Authorities on account of compensation 
for use and occupation of the said plot 
for the period commencing from Decem- 
ber 15. 1947, and ending on March 31, 
1968. at the rate of 0.25 P. per month. 
The petitioner, who claims to be a dhobi, 
and therefore, to be a member of a back~ 
ward class as notified by the Punjab 
State Government on July 11, 1958 (An- 
nexure ‘A’), preferred an appeal against 
the auction of the plot. and claimed that 
he was entitled to the transfer of the 
plot to himself at its reserved price as 
he had put up some construction on f 
before January 1, 1963. and that he had 
also paid rent for use and occupation of 
the same up to that date, and even for a 
few months thereafter. The Appellate 
Authority by its order. dated J uly 16,, 
1964. remanded the case to the Tahsildar 
(Sales) for fresh inquiry and report Te- 
garding the construction alleged to have 
been made on the plot by the petitioner. 
The Tahsilday (Sales) inspected the plot 
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on October 5, 1964, and reported that the 
construction on the plot was of a tem= 
porary nature comprised of a ‘chhappar’ 
standing on wooden stays. It was fur- 
ther noted by the Tahsildar that the peti- 
tioner had provided a door to that ‘chhap< 
par’ only recently. The petitioner’s ap< 
peal was thereafter heard by the Assis- 
tant Settlement Commissioner in ex= 
ercise of the powers of Settlement Com-= 
missioner delegated to him. The Appel 
late Authority, however, dismissed the 
appeal by its order, dated November 18, 
1964 (Annexure ‘D’), on the ground that 
the construction raised by the petitioner 
(which according to the auction-pur- 
chaser, who appeared before the Appel 
late Authority. had been raised one day. 
before the auction overnight) did not en- 
title the petitioner to the transfer of the 
plot at its reserved price. Shri J. M. 
Tandon, the Chief Settlement Commis- 
sioner, Punjab, by his order. dated Janu- 
ary 20, 1965 (Annexure ‘E’), dismissed the 
petition filed by the petitioner before him 
for revision of the order of the Appellate 
Authority. He held that the acquired 
evacuee plot having been put to auction 
under Rule 90 of the Displaced Persons 
(Compensation and Rehabilitation) Rules, 
1955 (hereinafter called the 1955 Rules), 
the sale could not be set aside merely to 
facilitate the petitioner to purchase the 
Plot at its reserved price except under 
Rule 92 of the 1955 Rules on the finding 
of any material irregularity or fraud in 
the conduct of the sale. The learned 
Chief Settlement Commissioner also took 
notice of the fact that even otherwise the 
Assistant Settlement Commissioner (the 
Appellate Authority) had held that the 
petitioner had no case for the purchase 
of the plot at its reserved price. 


2. The petitioner then went up fo 
the Central Government under Sec. 33 
of the Displaced Persons (Compensation 
and Rehabilitation) Act (44 of 1954) 
(hereinafter referred to as the Act). A 
copy of that petition is Annexure ‘F’ to 
the writ petition. Without calling the 
petitioner and without. hearing him, the 
Joint Secretary to the Government of 
India rejected the said petition by his 
order, dated March 11. 1965 (Annexure 
©) on the ground that the petitioner 
could not claim the transfer of the plot in 
question as of right, particularly when 
the same had been auctioned. It was in 
the abovementioned circumstances that 
the present petition was filed under Arti- 
cles 226 and 227 of the Constitution for 
quashing the abovementioned orders of 
the Rehabilitation Authorities, and for 
directing those authorities to transfer the 
plot in question to the petitioner at its 
reserved price, 


3. By its order, dated April 26, 
1965. the Motion Bench stayed the dis- 
possession of the petitioner during the 


1972 


pendency of the writ petition. The peti-~ 
tion has been contested by the Rehabili- 
tation Authorities as well as by Prem 
Chand respondent No. 5. the auction- 
purchaser of the plot. In the return filed 
on behalf of respondents 1 to 4, it has 
been stated that according to the record 
received from the Regional Settlement 
Commissioner, Jullundur, the plot had 
been shown to be in the occupation of 
one Shiv Charan Dyal son of Gudar 
Mal, Goldsmith. It has also been reite- 
rated that the petitioner had not raised 
any substantial construction on the plot, 
and that the construction raised by him 
was of a temporary nature comprised of 
a chhappar standing on wooden stays. It 
has been emphasised that since the peti- 
tioner had no legal right to the transfer 
of the plot at its reserved price, the plot 
had been rightly disposed of by public 
auction. Tt has been denied that any 
instructions had been issued under R. 87 
of the 1955 Rules by the Chief Settlement 
Commissioner which might have entitled 
the petitioner to purchase the plot at its 
reserved price. It has been observed that 
there is no provision in the Act or the 
11955 Rules which might entitle the peti-~ 
tioner to purchase the plot at its reserved 
price. It has been mentioned that it was 
in pursuance of the executive instructions 
that the State Rehabilitation Department 
had sold some urban evacuee plots to 
their occupants at the reserved price on 
which the latter had raised substantial 
construction before January 1. 1963. It 
has also been stated that since no case 
for setting aside the sale had been made 
out under Rule 92 of the 1955 Rules, the 
Chief Settlement Commissioner was not 
bound to set aside the sale. Prem Chand 
respondent No. 5 has even denied the 
factum of the petitioner being a dhobi 
or a member of a notified backward class. 
The rest of the averments in his written 
statement are on the same lines as in the 
return of the Rehabilitation Authorities. 


4. Mr. Naresh Chander Jain. the 
Tearned counsel for the petitioner has 
contended that the petitioner’s claim for 
the transfer of the plot to him at its re- 
served price aS a member of the back- 
ward class has not been adjudicated at all 
at any stage Inasmuch as no finding has 
been recorded about the petitioner being 
or not being a member of the backward 
class. He has also contended that a new 
defence has now been made out about 
there having been no such instructions 
which could entitle the petitioner to the 
transfer of the plot to him at the reserv- 
ed price though the said ground did not 
form the basis of any of the impugned 


orders. I am unable to find any force in 
either of these two contentions. The 


petitioner himself has not been able to 
point out any law under which he can 
claim the plot in question at its reserved 
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price, The stand of the official respond- 
ents is that there were executive instruc- 
tions under which plots in possession of 
the members of backward classes could 
be transferred to them at their reserved 
price if such persons could prove thaf 
they had put up any substantia] cons 
struction on their respective plots before 
January 1, 1963. Executive instructions 
cannot ordinarily be enforced in a writ 
petition. It has been held by a Division 
Bench of this Court (Dulat and Harbans 
Singh, JJ.) in Gulab Singh v. Chief Settle- 
ment Commr, Punjab, Jullundur. 1964-66 
Pun LR 953 = (AIR 1964 Punj 515) that 
the departmental instructions have no 
force of law. I need not dilate any fur- 
ther on this point for the simple reason 
that the petitioner not having referred to 
or even relied upon any specific execu- 
tive instructions. those pleaded by the 
Rehabilitation Authorities did not entitle 
the petitioner to the transfer of the plot 
to him on the findings of fact recorded 
by the authorities. It was not necessary 
to go into other questions when it was 
found that the petitioner had not put up 
any substantial construction on the plot 
at any time. I am myself inclined to 
hold that a mere thatched roof supported 
by wooden stays cannot possibly be held 
to be a substantial construction for pur- 
poses of entitling a person to have the 
plot transferred to him at its reserved 
price under instructions of the kind re- 
ferred to by the State. Even if, there- 
fore. the instructions were enforceable 
at law, the petitioner could not succeed. 


5. The only other submission made 
by Mr. Jain is that the orders of the 
Central Government are liable to be set 
aside as the petitioner’s application under 
Section 33 of the Act was dismissed on a 
new ground without affording the peti- 
tioner any opportunity of hearing. I am 
unable to accept even this argument. The 
Joint Secretary to the Central Govern- 
ment held that the petitioner could not 
claim the transfer of the plot as of right 
particularly when the same had been 
auctioned. This was no new ground. but 
merely taking notice of the factual situa- 
tion as it existed at the relevant time 
It is not disputed that the powers of the 
Central Government under Section 33 of 
the Act are plenary and the Government 
is not bound to interfere in every case. 
It was not necessary for the competent 
authority under Section 33 of the Act to 
give a hearing to the petitioner before 
dismissing his petition. This has already 
been authoritatively settled by a Division 
Bench of this Court in Ranjit Singh v. 
Union of India, 1962-64 Pun LR 44. as 
well as in a subsequent judgment of Tek 
Chand. J, in Hazara Singh v. Union of 
India, 1969-71 Pun LR (SN) 5. Though 
various other points have been mentioned 
in the writ petition none of those has 


294 P. & H. [Prs. 1-3] Sher Singh v. Aditional Director (A, D. Koshal J} 


been pressed at the hearing of the peti-. 
tion. 


6. No other ground having been 
argued before me, the writ petition fails 
and is accordingly dismissed though with- 
out any order as to costs. 

Writ petition dismissed, 
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(V 59 C 90) 


A. D. KOSHAL, J, 


Sher Singh, Petitioner v. Additional 
Director, Consolidation of Holdings, Pun- 
jab. Chandigarh and others, Respondents. 

Civil Writ No, 2167 of 1970. D/- 6-9- 
1971. 

E. P. Holdings (Consolidation and 
Prevention of Fragmentation) Act (50 of 
1948), S. 42 —- Consolidation proceedings 
— Father and son residing, messing and 
cultivating land, jointly — Notice of pro- 
ceedings served on son alone — Order 
passed against father is without jurisdic- 
on. 

While a co-sharer can be said to re- 
present other co-sharers during consolida- 
tion proceedings because of the sameness 
or similarity of their interest or mere re- 
lation cannot be placed in that position 
notwithstanding the fact that the relation 
happens to be the son jointly living and 
cultivating with the land owner. Unless 
permitted by the father a representation 
by the son cannot take the place of the 
appearance by the father himself. 1970 
Rev LR 309 (Punj), Rel. on; 1965-67 Pun 
LR 276 & 1966 Cur LJ (Punj) 3. Ref. 

(Para 2) 


Cases Referred: Chronological Paras 
1970 Rev LR 309 = 72 Pun LR 


560, Kanshi Ram v, State of 


Punjab 2 
1966 Cur LJ 5 = 68 Pun LR 307, 

Bhagwana v. State of Punjab 2 
(1965) 67 Pun LR 276, Rattan v. 

State of Punjab 2 


H. S. Wasu. Sr. Advocate with L. S. 
Wasu, for Petitioners; B. S. Jawanda (for 
No. 2) and D, S. Chahl (for No. 4). for 
Respondents. 


ORDER:—— This is a petition under 
Arts. 226 and 227 of the Constitution of 
India and seeks the issuance of a writ 
of certiorari quashing the order dated 
the 12th of June. 1970 (a correct copy of 
which is Annexure “B-I” to the petition) 
passed by the Additional Director. Con- 
Solidation of Holdings, Punjab, Chandi- 
garb, under Section 42 of the East Pun- 
fab Holdings (Consolidation and Preven- 
tion of Fragmentation) Act, 1948. 

3 t is now common ground be= 
fween the parties that the impugned 
order was passed in the absence of and 
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without notice to the petitioner according 
to whom it is, therefore, void and with- 
out jurisdiction. It is contended on be- 
half of respondents Nos. 2 and 4. how- 
ever, that the petitioner and his son 
Niranjan Singh are residing. messing and 
cultivating land jointly, that Niranjan 
Singh aforesaid appeared at the hearing 
before the Additional Director who gave 

a full opportunity of being heard 
and that the petitioner must. therefore, 
be held to have been duly represented 
before the Additional Director. With 
this contention I do not find myself in 
agreement. It has no doubt been held in 
Rattan v. State of Punjab. 1965-67 Puni 
LR 276 & Bhagwana v. State of Punjab, 
L966 Cur LJ 5 (Punj) that where one of 
several joint land-owners has been serve 
ed with a notice of a petition under Sec- 
tion 42 ibid and one of them is present 
at the hearing of the petition. all of them 
are deemed to be effectively represented. 
This dictum has not been extended by 
analogy to the case of a person who is 
not served with a notice of a similar 
petition but one of whose relations is 
present at the hearing. On the contrary, 
in Kanshi Ram v. State of Punjab, 1970 
Rev LR 309 (Puni), Mehar Singh, C. J.. 
and R. S. Narula, J.. held that while a 
co-sharer may be taken to represent his 
other co-sharers during consolidation pro- 
ceedings because of the sameness or 
similarity of their interests, a mere rela- 
tion could not be placed in that position. 
And it appears to me that it makes no 
difference if the relation be a son who is 
living, messing and cultivating land joint- 
ly with his father and has no interest 
adverse to the latter. Unless the father 
permits himself to be represented by his 
son. a representation by the son cannot 
take the place of appearance by the 
father himself. A son may not be able 
to put the case in the same light as his 
father and may on that account suffer an 
order which would operate to the detri- 
ment of the father whose right to repre- 
sent himself cannot, therefore. be taken 
away, especially when the statute is silent 
on the point. Accordingly the decision of 
a petition under Section 42 ibid without 
notice to those whose rights it affects 
must be deemed to have been taken with- 
out jurisdiction even though the progeny 
of those affected were heard before it 
was taken. Order Annexure “B-I” is an 
order of that type. 


3. It is contended on behalf of the 
contesting respondents that even though 
the impugned order be one without juris- 
diction it should not be quashed inasmuch 
as it does substantial justice between the 
parties and is likely to be repeated even 
if proceedings under Section 42 are taken 
after notice to the petitioner. With this 
contention I cannot agree. The scheme 
of consolidation of holdings applicable te 
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the parties states that in case land has 
to be allotted to a party away from his 
major portions, an attempt should be 
made to see that it is situated in the same 
patti as those portions. A major ground 
of the petitioner is that the land which 
the order allots to him is not situated in 
the patti where his other land is, that 
no attempt was made to allot the said 
Tand to him in that patti and that. in 
fact, his son never cared to request the 
Additional Director to make an effort to 
allot all the land to the petitioner in one 
patti. Clearly, therefore, the order of 
the Additional Director is not in accord- 
ance with the scheme and it cannot be 
said that substantial justice has been 
done by him to the parties. ; 

4. In the result. the petition is ac- 
cepted and the impugned order is quash< 
ed. The Additional Director shall rehear 
the petition under Section 42 ibid after 
hearing the parties who have been direct- 
ed to appear before him on the 29th of 
September, 1971, There will be no order 


as to costs, 
Petition allowed, 
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A. D. KOSHAL, J. 


Karam Singh, Petitioner v. Charan 
Singh and another, Respondents. 


Civil Revn. No. 898 of 1968, D/- 
16-7-1971 against order of Pritpal Singh, 
Sr. Sub. J.. Jullundur, D/- 2-8-1968. 

Civil P. C. (1908), O. 6, R. 17 — Am- 
endment of plaint — Pre-emption suit — 
An amendment rectifying an  wuninten- 
tional and a mere clerical error in mis- 
description of property in plaint, would be 


allowed. (Case law discussed). 
(Paras 3, 4) 
Cases Referred: Chronological Paras 


1970 Pun LR 615 = 72 Fun LR 669, 
Teja Singh v. Bhagwan Singh 

1970 Cur LJ 143 (Puni). Deedar 
Singh v. Dalbir Singh 

(1970) L. P. A. No. 583 of 1969, D/= 
23-4-1970 (Punj). Jarnail Singh v, 
Bahal Singh 

(1969) 71 Pun LR 862 = 1969 Cur 
LJ 707, Banta Singh v. Smt. | 
Harbhajan Kaur 3 

AIR 1914 Lah 263 = 1914 Pun Re 
62. Jalal Din v. Qaim Din 3 

N. L. Dhingra, for Petitioner: D, S. 
Nehra. for Respondents. 

ORDER:— This is a petition for revi- 
sion of the order dated the 2nd of August, 
1968, of Shri Pritpal Singh, Senior Sub- 
ordinate Judge, Jullundur, allowing res- 
pondent No. 1, who is zhe plaintiff in a 
pre-emption suit, to amend his plaint, 
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2. The sale sought to be pre- 
empted is evidence by a registered sale 
deed executed on the 15th of March, 1967, 
which states the price paid for the pro- 
perty conveyed to be Rs. 5,000/~ and 
describes that property thus:— 


“Situated within the area of villaga 
Damunda, Khewat 242 Khatauni 391 to 
394 with these rectangle and Killas 
Nos. 22/18/22 * * * * 


Total: 28 Kanals 9 Marlas. 


Out of this one-naif share amounting 
to 14 Kanals 4 Marlas and one house 
along with a vacant site bounded as 
follows— 

East: Thoroughfare, 

West: Charan. 

North: Mehar Singh Lakha Singh, | 

South: Das, Darshan Ram. 

Situated within the abadi of village 
Damunda, These are wholly owned and 
possessed by Duman Singh. Now I as 
attorney (for him) have the right to sell 
(the said property). Therefore. the land . 
measuring 14 Kanals 4 Marlas without 
the house (which is situated) in the land, 
along with the whole house in abadi 
Damunda, along with all rights has been 
sold to * * & for a consideration of 
Rs. 5,000/-.” 

The suit above mentioned was in- 
stituted by the respondent on the 31st of 
October, 1967. In the plaint the property 
sought to be pre-empted was described in 
the following terms:— 


“One half share amounting to 14 
Kanals 4 Marlas out of land measuring 
28 Kanals 9 Marlas entered at Khewat 
242. Khataunis 391 to 394 in the area of 
village Damunda and bearing Khasras 
Nos. 22/18/2 * * +» * * * along with 
all rights appurtenant thereto and one 
house which is (situated) in the land 
along with the vacant site bounded as 
follows— 


East: Thoroughfare, 

West: Charan. 

North: Mehar Singh. Lakha Singh, 

South: Das, Darshan Ram. 
situated in the abadi of village Damunda, 

In his written statement which was 
presented to the trial Court on the 18th 
of May, 1968, the contesting defendant, 
who had purchased the property in dis- 
pute under the abovementioned sale 
deed and figures as the petitioner before 
me, took an objection that the suit was 
liable to be dismissed as it was one seek- 
ing partial pre-emption. The objection 
was repelled by the plaintiff in his repli- 
cation dated the 22nd of June, 1968, but 
on the 15th of July, 1968, he presented 


an application praying for permission to 


amend the plaint by adding the words 
“one house” in between the words “land” 
and “along” occurring in the plaint as 
part of the description of the property. 
The amendment was allowed on the 
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ground that the error was due to an 
accidental slip or omission and not due 
to deliberation. 

3. This petition has no merit. The 
suit as framed can certainly not be re- 
garded as one for partial pre-emption 
The entire land, the house and the vacant 
site conveyed by the sale deed were cor- 
rectly described in the plaint in so far as 
the Khasra numbers of the land the 
boundaries of the house and the site are 
concerned, ‘Their correct situation also 
finds a place in the plaint although an- 
other house which is described as being 
situated in the land and which was 
specifically excluded from the transac- 
tion of sale has also been included in the 
property sought to be pre-empted. The 
mis-description has obviously arisen 
from a clerical error which appears to 
have been occasioned because of a faulty 
reading of the sale deed by the scribe of 
the plaint and which is sought by the 
amendment to be only partially rectified 
inasmuch as the house situated in the 
land continues to find a mention in the 
plaint even after the amendment. As 
it is. it cannot be said that the plaint 
intended to relinquish his claim to the 
abadi house. Had he so intended, the 
boundaries of the house and the site 
would not have been mentioned in the 
plaint. 

It is well settled that if a part of the 
property is omitted from the plaint al- 
together in a pre-emption suit, an amend- 
ment of the plaint permitting the inclu- 
sion of the omitted property would be 
allowed provided the omission is found 
to be unintentional (vide Jalal Din v. 
Qaim Din, 62 Pun R 1914 = (AIR 1914 
Lah 263): Banta Singh v. Smt. Harbhajan 
Kaur, 1969-71 Pun LR 862; Deedar Singh 
v. Dalbir Singh, 1970 Cur LJ 143 (Puni); 
Teja Singh v. Bhagwan Singh, 1970 Pun 
LJ 615. and Jarnail Singh v. Bahal Singh, 
Letters Patent Appeal No. 583 of 1969, 
decided on 23-4-1970 (Puni) by. a Divi- 
sion Bench of this Court consisting of 
Mahajan and Dhillon, JJ.). i 

4. The error allowed to be recti- 
fied by the impugned amendment having 
been found to be unintentional and the 
result of a mere clerical error, the peti- 
tion must fail and is hereby dismissed 


with costs. 
Petition dismissed. 
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(V 59 C 92) 
R. S. NARULA, J, 
Sardha Ram, Petitioner v. Central 
Government through Ministry of Reba- 
bilitation, New Delhi and others, Res- 


pondents. | 
Civil Writ No. 2098 of 1969, D/- 
9-2-1972. 


EP/EP/C745/72/GNB/VBB 


‘Sardha Ram v. Central Government (Narula J.} 


A.LE. 


(A) Displaced Persons (Compensation 
and Rehabilitation) -Rules 1955, R. 34-C 
Proviso — Fixation of value of land pay- 
able by sub-lessee. 


The Rehabilitation Department mus? 
follow a uniform and just policy con- 
sistent with the objects of the Displaced 
Persons (Compensation and Rehabilita- 
tion) Act and the Rules in the matter of 
determining the value of land payable 
by the sub-lessee under R. 34-C Proviso 
and must first determine the relevant 
date of which the price is payable and 
then determine the value of land as on 
that date. (Para 6) 


(B) Displaced Persons (Compensation 
and Rehabilitation) Rules 1955, R. 34-C 
Proviso — Agreement to purchase land 
at rate higher than payable under law — 
No estoppel against paying legal rate —- 
(X-Ref:— Evidence Act (1872), S. 115). 

If in order to avoid losing the land, 
the sub-lessee entered into an agreement 
with the authorities for purchasing it at 
a rate higher than the rate at which he 
was liable to pay under the law, he 
cannot be estopped from claiming that 
he should not be made to pay more than 
what he is required to pay under the law. 

(Para 7) 
Cases Referred: Chronological Paras 
AIR 1967 Punj 85 = ILR (1966) 2 
Punj 725, Karam Chand Thakar 
Dass v. Union of India 


H. S. Wasu, Sr. Advocate @.. S. 
Wasu with him), for Petitioner; G. S. 
Chawla. for Advocate General, Punjab, 
for Nos. 1 to 4) and T, N. Bhalia (for 
No. 5), for Respondents, 


ORDER:-— The relevant facts which 
Ted to the filing of this writ petition are 
not in dispute. It is the common case 
of both sides that the petitioner was en- 
titled to purchase the acquired evacuee 
urban agricultural land in dispute and 
that Chapter V-A of the Displaced Per- 
sons (Compensation and Rehabilitation} 
Rules, 1955 (hereinafter called the Rules) 
applies to the land in question. It is also 
the admitted case of both sides that the 
petitioner is entitled to purchase the agri- 
cultural land in question under the pro- 
viso to Rule 34-C of the Rules. 
The only dispute relates to the valuation 
of the said land and the resultant amount 
which the petitioner has to pay to the 
Rehabilitation Authorities. Ey order An- 
nexure ‘A’ dated September 28, 1966, the 
Managing Officer fixed the price of the 
land at Rs. 1500/- per Kanal. Petitioner’s 
appeal against that order was partly 
allowed by Shri S. N. Bahl, Assistant 
Settlement Commissioner (in exercise of 
his delegated powers of Settlement Com- 
missioner) on October 23, 1967 (Annexure 
'B’). The price of Khasra number 1708/ 
923 was maintained at Rs. 1500/- ver 
Kanal on the ground that the same had 
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mot been disturbed by the Chief Settle- 
ment Commissioner jn earlier proceed- 
Ings while remanding the case for re- 
¡valuation of other Khasra numbers. In 
the remaining Khasra numbers, the price 
‘had been brought down to Rs. 1250/- per 
Kanal. The petitioner had claimed before 
the appellate authority that the valua- 
tion should be fixed at Rs. 400/- per 
Kanal at which other lands had been 
fransferred to different persons. That 
contention of the petitioner was repelled 
by the Settlement Commissioner in the 
following words:— 


“There is no doubt that most of these 
Tands have got better situation but these 
sales/transfers took place many years 
back except in few cases. As such I can- 
not accept the contention of the appellant 
that this may be assessed at Rs, 400/~ 
per Kanal”. 


A petition for revision of the appellate 
order filed by the petitioner was dismis- 
sed by Shri Sudarshan Aggarwal in ex- 
ercise of his powers as Chief Settlement 
Commissioner on October 4, 1968 (An- 
mexure ‘C’). The solitary reason given 
in support of the order passed in revision 
- was that the revisional authority did not 
find any ground to interfere with the 
order of the Settlement Commissioner 
which seemed to be just and fair. Peti- 
fioner’s application under Section 33 of 
the Displaced Persons (Compensation and 
Rehabilitation) Act, 1954, having been 
dismissed by the order of Central Gov- 
ernment dated March 12, 1969 (Annexure 
a the present writ was filed in this 


2. The claim of the petitioner is 
that the value of the land had to be fixed 
as on the date of the allotment and not 
of the date on which the valuation is 
sought to be worked out. Petitioner 
claims to have been in possession of the 
land since 1952 but has. in any case, been 
found to be in lawful possession thereof 
since 1955, that is, before January 
1, 1956. According to the petitioner, 
he is not liable to pay the market value 
of the land as in 1966 but the price at 
which it could be valued in 1955. lt 
was on that account that he had referred 
to previous sales. which were admittedly 
held at about Rs. 400/- per Kanal. As 
Annexure ‘F to the petition. a list of 
persons, along with copies of the sale~ 
deeds, to whom the land had been transa 
ferred at the rate of Rs, 400/- per Kanal 
or even less has been filed by the peti- 
tioner. The sales enumerated in An» 
mexure ‘F’ are of 1961 to 1965. 


3. The writ petition has been con= 
fested on behalf of the Rehabilitation 
Authorities. It has been admitted theres 
fn that the petitioner has been in culti- 
vating possession of the land since Kharif, 


11955, It has, however, been denied thaf 
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land comprised in any Khasra number 
had been evaluated at the rate of Rupees 
400/- per Kanal for transfer to the peti- 
tioner. It has also been denied that the 
entire area including that with the peti- 
tioner was assessed at Rs. 400/- per Kanal 
or less. It has been complained that the 
petitioner is responsible for the present 
state of affairs as he has been delaying 
his case by filing appeals and revisions. 
It has been repeatedly stated that the 
price of the land has been correctly fixed 
after taking into account all valid con- 
siderations. Reference has then been 
made to the agreement executed by the 
petitioner for the purchase of the land 
in Khasra No. 1401/939 and to the part 
payment already made by him in pur- 
Suance of that agreement in respect of 
that part of the land measuring 11 Kanals 
16 Marlas. 


4. The only question to be decid- 
ed in this case is as to what is the date 
of which the value of the land has to be 
paid by the petitioner. It is the common 
case of both sides that the value has to 
be fixed under Rule 34-B of the Rules. 
That rule states— 


_ “For the purposes of this Chapter, 
all lands to which this Chapter applies 
shall be valued by an officer appointed 
in this behalf by the Regional Settlement 
Commissioner”, 

Unfortunately, the rule does not give any 
indication of the time or the period of 
which the value has to be fixed. The 
argument of the learned counsel for the 
petitioner is that the value chargeable 
from the petitioner should be the market 
value of the land on the date on which 
he came into lawful possession thereof, 
that is, of 1952. Failing that. submits 
Mr. Wasu, the value should be of Kharif, 
1955, since when he has been found to 
have been in possession as a sub-lessee. 
In the alternative, he claims that the land 
should be valued as on January, 1, 1956 
as that is the qualifying date under the 
proviso to Rule 34-C for determining the 
eligibility of the petitioner to get the 


land transferred to Rule 34-C 
reads as follows:—= 
“Where any Tand to which this 


Chapter applies has been leased to a dis- 
placed person and such land consists of 


one or more Khasras and is valued at 


Rs. 15,000/- or less, the land shall be 
allotted to the lessee:— 


Provided that where any such land 
or any part thereof has been leased to a 
displaced person and the sub-lessee has 
been in occupation of such land or part 
thereof continuously from the 1st Janu- 
ary. 1956, such land or part thereof, as 
the case may be, shall be allotted to such 
sub-lessee”, 
He has emphasised the fact that the same 
date is referred to in the proviso to 
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Rule 34-D (1) also. The learned counsel 
has then argued that in no case could 
the relevant date be later than Novem- 
ber 26. 1960, when the rules contained in 
Chapter V-A were enforced. He sub- 
mits that the contention of the Rehabili- 
tation Authorities contained in para- 
graph 14 (ïi) of their return is fallacious. 
In that sub-paragraph. it has been stated 
that the department is not bound to 
charge the price of the land as it was in 
the year 1950 especially when the pro- 
cedure for the assessment of the value 
of the urban agricultural land was laid 
down much later under the Rules con- 
tained in Chapter V-A of the Rules fram- 
ed under the Act. Counsel argues that 
there is no indication in the Rules against 
the relevant date for fixing the value 
being earlier than the date of coming 
into force of Chapter V-A. Mr. G. 

Chawla. the learned counsel for the Re- 
habilitation Authorities. has, on the other 
hand, contended that the relevant date 
of which the value has to be determined 
is the date on which the transferee jis 
held to be entitled to obtain the land in 
question from the Rehabilitation Autho- 
rities. The impugned orders, however, 
show that even this criterion was not 
kept in view. In fact, none of the orders 
shows the date of which the value has 
been fixed. It is, therefore, obvious that 
the valuation of September 28. 1966 (date 
of order Annexure ‘A’) was being fixed 
by the department. That would not be 
the relevant date even according to Mr. 
Chawla’s contention. Eligibility of the 
petitioner to get the land transferred to 
him under the proviso to Rule 34-C must 
have been determined long before 
September. 1966. as the order Annexure 
‘A’ shows that the dispute relating to the 
value of the land had been going on be- 
fore that date and order Annexure ‘A’ 
was passed in post-remand proceedings 
consequent on a decision of the Chief 
Settlement Commissioner given on July 
16, 1966. In these circumstances, the 
valuation fixed by the department with- 
out taking into consideration the date of 
which the value has to be fixed cannot 
be sustained. In reply to the illustration 
of sales of 1961 to 1965, contained in An« 
nexure ‘F’. it has been stated in para< 
graph 14 (vii) of the return filed by the 
Rehabilitation Authorities that the depart- 
ment has not transferred land at the rate 
of Rs. 400/- per Kanal adjacent to the 
property in dispute. That is hardly a 
proper way of replying to the specific 
allegations made by the petitioner. It 
has merely been stated that the allega~ 
tions are denied and are not correct. 


5. The department should have 
specifically referred to each item of sale, 
mentioned in Annexure ‘F’ and contained 
in the sale-deeds of which copies’ have 
been filed by the petitioner, and then 
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stated whether the sales had b2en made 
under these very rules or not znd. if so. 
what is the explanation of the Rehabilita- 
tion Authorities for the rate at which 
those sales were effected. 


6. Mr. Wasu has referred to the 
Division Bench judgment of this Court 
in Karam Chand Thakar Dass v. Union 
of India, AIR 1967 Punj 85, wherein it 
has been held. on a concession made by 
the counsel for the Rehabilition Autho- 
rities, that the relevant date on which 
the value of the property has to be 
taken into account for the purposes of 
transfer of the urban agricultural house 
is the date of the original allotment of 
the house and not the date on which 
its value is fixed. Mr, Chawla has 
pointed out that Karam Chand’s case re- 
lates to house property which is dealf 
with in Chapter V and the concession 
made by the counsel in that case was 
not justified in view of the provisions 
of Rule 34 which relates to the sale or 
the allotment. Learned counsel submits 
that Rule 34 is not applicable to sales 
and transfers under Chapter V-A. AUN 
these matters can be considered by the 
Rehabilitation Authorities while decid- 
Ing the issues involved in the present 
litigation. Not following a uniform and 
just policy (consistent with the intention 
and objects of the Act and the Rules) 
fin the matter of the date of which 
price of land is payable by a sub-lessee 
under the proviso to Rule 34-C would, 
in my opinion, open the flood gates of 
arbitrariness and caprice which are the 
worst enemies of the Rule of Law. The 
department must therefore ea deter- 
mine the relevant date. 


7. Reference is then made by 
the respondents to the agreement stat- 
ed to have been entered into by- the 
petitioner for purchase of land com- 
prised in Khasra No. 1401/939 for Rs. 
13,728.13 at the rate of Rs.’ 1250/- per 
Kanal. It is argued by Mr. T. N. Bhalla, 
the learned counsel for the Pathanko# 
Improvement Trust, that this estops the 
petitioner from challenging the valua- 
tion of land comprised in that Khasra 
number. Mr. Wasu has submitted in 
reply to this that if in order to avoid 
losing the land the petitioner entered 
finto an agreement for purchasing it at 
a certain rate, which was final so far 
as the decision of the Rehabilitation 
Authorities is concerned but was higher 
than the rate at which the petitioner 
was liable to pay under the law. he can- 
not be estopped from claiming that he 
should not be made to pay more than 
what he is required to pay under Rules. 
I find force in this contention. 


8. For the foregoing reasons, [I . 
allow this petition, set aside the impugn- 
ed orders Annexures ‘A’ to ‘D’ and dire 
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ect the Rehabilitation Authorities to first 


. decide the date of which the petitioner 


has to pay the value of the land trans- 
fered to him and then to determine ihe 
value of the Jand as on that date and 


calculate the amount payable by the 
petitioner in accordance with the deci- 


sion on those two points and also keep- 
ing in view the sales, if any, actually 
effected under the same Chapter in 
favour of other persons, after the com- 
fing into force of the rules contained in 
Chapter V-A. Mr. Bhalla submits that 
he would be a loser if the rate at which 
the petitioner is found to be entitled to 
get the land is lesser than Rs. 1500/- as 
the whole land has been transferred to 
the Improvement Trust at Rs. 1500/- per 
Kanal. He further admits that the land 
in respect of which agreement has been 
entered into at Rs. 1250/- per Kanal has 
been taken out of the land transferred 
to the Trust. It is. therefore, clear that 
whatever land is transferred to the 
petitioner under the proviso to Rule 34-C 
shall not form part of the land given 
to the Improvement Trust and the Im- 
provement Trust would be entitled to 
rateable adjustment or refund of | the 
price of that part of land which is in 
possession of the petitioner and which 
is ultimately transferred to him. 5 

9, Parties are left to bear their 


own costs, E 
Petition allowed. 
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Fatta Juglal Harijan, Petitioner v. 
Karta Budhu and another, Respondents. 

Civil Revn. 333 of 1971. D/- 186-2- 
1972, against order of R., L, Lamba, Sr. 
Sub. J.. with enhanced Appellate Powers, 
Karnal. D/- 4-3-1971. 

Civil P. C. (1908), 0O. 39, Rr. 1 and 2 
s~ Suit for permanent injunction—Plain- 
tiff having prima facie case for tempo- 
rary injunction. 

In a suit by the plaintiff for per- 
manent injunction restraining the defen- 
dant from interfering with the plaintiffs 
executive right under a contract with 
the Gram Panchayat to collect carcasses 
of animals dying within Panchayats 
jurisdiction in the village. the plaintiff 
has a prima facie case for temporary 
injunction against the defendant in view 
of Sections 81 (1) (£) and 22 (g) and (q) 
Punjab Gram Panchayat Act. when the 
defendant has not claimed that he is 
entitled to the carcasses by virtue of any 
custom or usage. (Paras 5. 6. 7) 

vV. G. Dogra, for Petitioner; J. K. 
Sharma. for Respondent Nos. 3 to 6. 
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ORDER:— Fatta, a Harijan of vil- 
lage Kurana. District Karnal, brought a 
suit against Karta and six others for a 
permanent injunction restraining the de- 
fendants from interfering with his ex- 
clusive right to the use of the carcasses 
of animals that die in the jurisdiction 
of the Gram Panchayat of this village. 
His allegations were that the Gram Pan- 
chayat had given the contract of remov- 
ing these carcasses for a period of two 
years (from 24th March, 1970. to 23rd 
March, 1972) to him and he paid Rupees 
4000/- for that purpose. Previously, this 
job of collecting all the carcasses of 
animals was entrusted to Karta. defend- 
ant, alone. Alongwith the suit, the 
plaintiff filed an application under O. 39, 
Rules 1 and 2, Code of Civil Procedure, 
for issuing a temporary injunction to the 
defendants restraining them from col- 
lecting the carcasses of dead animals 
from the area of the Gram Panchayat of 
this village 

2. This application was rejected 
by the trial Court mainly on the ground 
that the plaintiff had not been able to 
show a prima facie case in his favour. 
According to the learned Judge, the 
Gram Panchayat had no authority to 
create a lease of this kind in favour of 


the plaintiff. 

3. Against the dismissal] of his 
application, the plaintiff went in appeal 
before the learned Senior Subordinate 
Judge, Karnal. He affirmed the finding 
of the trial Court and dismissed the ap- 
peal. The plaintiff has come here in 
revision against that order. 


4, The only point to be determin- 
ed is whether or not the plaintiff has a 
prima facie case in his favour, because 
the moment it is held that he has one, 
he is entitled to the temporary injunc- 
tion during the pendency of the suit. 
My attention was invited to the provi- 
sions of Section 81 (1) (£) of the Punjab 
Gram Panchayat Act, 1952. The rele- 
vant part of this section reads: 


81."(1) The following moneys shall 
be credited to the Gram Fund— 
x 


X x x x 
(f) the sale proceeds of all dust, 
dirt, dung or refuge collected by the 
servants of the Panchayats and dead 
bodies of animals not claimed by any 
person in accordance with any custom 
or usage and the trees and other pro- 
duce of the land vested in the Sabha”, 

5. A reading of this provision 
indicates that the Gram Panchayat is 
entitled to the sale proceeds of the dead 
bodies of the animals which are not 
claimed by any person in accordance 
with any custom or usage. 


6. It has not been brought to my 
notice that the defendant in this case 
had ever claimed the saig dead bodies by 
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virtue of any custom or usage. That be- 
ing so, it appears the Gram Panchayat 
was entitled to the sale proceeds of the 
dead bodies of such animals. 


7. Then again under Sec. 22 (g) 
and (q) of the Gram Panchayat Act, a 
Gram Panchayat can by a general order 
direct that the carcasses of all animals 
dying within the village shall not be dis- 
posed of within a radius of 440 yards of 
the residential area of the village, and 
also regulate the flaying and dis- 
posal of dead animals. This further 


shows that the Gram Panchayat can by ~ 
a general order regulate the disposal of 


the ecarcesses of dead animals. No 
doubt there is a proviso added to Sec- 
tion 22 (g). which says that nothing shall 
be done under that clause to interfere 
with the legal rights of any person. That 
only means that if somebody claims a 
legal right to the dead animals, the same, 
if proved. will not be interfered with. 
But as I have already said, the defend- 
ants, in the instant case, have not claim= 
ed that they are entitled to the carcasses 
of the dead animals by virtue of any 
custom or usage. In view of these pro- 
visions, I am of the opinion that it ap- 
pears that the plaintiff has at least a 
prima facie case to be tried and that 
being so, he should get the temporary 
injunction claimed by him during the 
pendency of the suit. - 

8. I, however, wish to make _ it 
clear that anything said by me. while 
disposing of this revision petition. should 
not in any way prejudice the legal rights 
of tbe parties during the trial of the 
main suit. 

9. In view ok what I have said 
above. I accept this revision petition and 
quash the impugned order. There will, 
however, be no order as to costs, The 
trial Court is, however, directed to dis- 
pose of the suit as expeditiously as pos- 
sible. 

10. The petitioner has given up 
respondents Nos. 1 and 2. Their names 
may, therefore, be struck off the memo 
of parties. 

Petition accepted. 
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Dhan Raj Mukh Ram, Petitioner v. 
The State of Haryana and others. Res- 
pondents. 

Civil Writ No. 3947 of 1971. D/- 20- 
1-1972.. 

Punjab Security of Land Tenures 
Rules (1956), Rr. 17, 20-C — Re-settle- 
ment of ejected tenant — Utilization of 


EP/EP/C749/72/AGT/VBB 
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— 


land declared surplus. ' 


_ Rule 17 envisages making of an in= 
quiry and giving notice to parties con- 
cerned. Before resettling the tenan#f 
therefore notice to the landowner on 
whose surplus area the tenant is to be 
settled is essential. This is so because 
the ownership of surplus land still re- 
mains in the landowner under the Acf 
and declaration of surplus area merely 
gives the Government the right to resettle 
ejected or to be ejected tenants on thaf 
land. (Para 9)} 

A. S. Nehra, for Petitioner; C€. D, 
Dewan, Addl. Advocate-General (Hara 
yana), for Respondents, 


_ ORDER:— This order of mine will 
dispose of Civil Writs Nos, 3947, 3948 and 
3949 of 1971 as common questions of 
law and fact arise in all these petitions. 
In order to decide the controversy that 
ue eter petites me certain facts may 

e noticed, whic am narrating from 
Civil Writ No. 3947 of 1971. 7 


2, The petitioner is a resident of 
village Nathusari Kalan, Tehsil Sirsa, 
District Hissar. His land was assessed 
under sub-rule (6) of Rule 6 of the Pun- 
fab Security of Land Tenures Rules. 1956 
(hereinafter referred to as the ‘Rules’) 
and 106.50 ordinary acres equivalent to 
21.24 standard acres were declared sur- 
plus by the Collector, Surplus Area, 
Sirsa, District Hissar. respondent No. 2, 
vide his order dated August 9. 1963 
(copy Annexure ‘A’ to the petition). The 
land of the petitioner was declared sur- 
plus in village Naranwali in old khasra 
numbers as at the time of the declara- 
tion of the surplus area, the consolida- 
tion proceedings had not finalized. ‘The 
only other fact that needs mention is 
that the area which was declared sur- 
plus in the hands of the petitioner was 
utilized for the resettlement of the eject- 
ed tenants vide orders dated May 24, 
1971, June 4, 1971 and June 5, 1971, 
contained in Annexures ‘B’, ‘C’ and ‘D’, 
true translations of which have been 
attached with the petitions as Annexures 
B-1. C-1 and D-1 respectively. It is the 
legality and propriety of these orders 
which have been challenged by way of 
this petition on various grounds, 


3. Written statement in the shape 
of an affidavit has been filed by Shri 
. D. Swami, HCS, Sub-Divisional Off- 
cer (Civil)-cum-Collector, Surplus Area, 
Sirsa, in which the material allegations 
made in the petition have been contro- 
verted. Two preliminary objections have 
also been taken but it is not necessary 
to make reference to those objections as 
the same were not pressed at the time 
of arguments. The private respondents 
have not put in appearance and, as such, 
they have been proceeded against = 
parte, T : 


wA 
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_ 4, Although various grounds have 
been taken in the petition. but the only 
contention that was raised before me by 
Mr. Atamjit Singh Nebra. learned coun- 
sel for the petitioner, was that the land 
which was declared surplus in the hands 
of the petitioner could not be utilized 
for resettlement of tenants without issu- 
ing notice to the petitioner (landowner). 
According to the learned counsel before 
the tenants could be resettled on the sur- 
plus land, it was Incumbent on the Cir- 
cle Revenue Officer to issue notice to the 
petitioners and hear them. The specific 
plea taken in the petition reads as under: 

6. “(1) That the impugned orders 
have been passed behind the back of the 
petitioner. No notice as required by the 
rules was issued to the petitioner. There- 
fore. impugned order is illegal and with- 
out jurisdiction. No order adversely 
affecting the rights of the petitioner can 
be passed behind his back.” 

5. On the other hand, it was con- 
tended by Mr. Chetan Dass Dewan, 
learned Additional Advocate General, 
that in the proceedings relating to the 
resettlement of tenants on the surplus 
area of a particular landowner. it was 
not at all necessary to issue any notice 
to the Jandowner. The reply on behalf 
of the State to the aforesaid plea reads 
as under:— 

6 (1) “That the contents of this para 
are denied. Respondent No. 3 has not 
committed any irregularity. Copies of 
allotment order in form K-6 and notice 
under Section 19-C will be delivered to 
the petitioner before the delivery of pos- 
session.” . 

6. In order to fudge the correct- 
ness of the contention raised by the 
learned counsel for the petitioners. it 
would be appropriate to set out the fol- 
lowing provisions of the Punjab Secu- 
rity of Land Tenures Act, 1953 (herein- 
after referred to as ‘the Act’) and the 
rules made thereunder to which refer- 
ence was made by the learned counsel 
at the time of arguments:— 

“Section 10-A of the Act (a) The 
State Government or zany officer em- 
powered by it in this’ behalf, shall be 
competent to utilize any surplus area 
for the resettlement of tenants ejected, 
or to be ejected, under clause (i) of 
sub-section (1) of Section 9. 

Section 19-C of the Act (1) The 
Collector may from time to time by 
order in writing direct the landowner 
or the tenant to deliver possession of the 
land in his surplus area to the person 
resettled on such land by the State 
Government or any officer empowered 
by it within ten days of the service of 
the order on him. 

(2) If the landowner or the tenan 
refuses or fails without reasonable cause 
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to comply with an order made under 
sub-section (1), the Collector may ‘cause 
the possession of the land in the sur- 
plus area to be delivered to the person 
resettled on it and may for that pur- 
Pose use such force as may be neces= 
sary. 

Rules 13 of the Rules Procedure 
for dispossession of tenants liable to 
ejectment under S, 9 (1) (i). 

_ (1) An application for the disposses- 
Sion of a tenant liable to efectmenf? 
under clause (i) of sub-section (1) of 
Section 9 of the Act shall be made to 
the Assistant Collector. I Grade. havy- 
ing jurisdiction. by a small landowner 
in Form K-l, and by a landowner who 
fs not a small landowner in Form K-2. 
_ (2) On receipt of the application, 
the Assistant Collector shall summon 
the tenant and after hearing the parties 
and making such summary inquiry as 
he may deem necessary record a find- 
ing on the following points:— 


_. (a) Whether the tenant fs liable to 
ejectment under clause (i) of sub-sec~ 
tion (1) of S. 9 of the Act: 

(b) the area from which he is fo 
be ejected: and 


(c) the amount of compensation. ff 
any, due to the tenant for standing 
crops; 
and shall, where necessary, forward the 
case to the Circle Revenue Officer for 
resettlement or where resettlement is 


not necessary, dispossess the tenant. 

Note:— Proceedings before the 
Assistant Collector shall be conducted in 
the manner provided in Section 14-A (i) 
read with sub-section (2) of Section 10 
of the Act. 

(3) The Circle Revenue Officer shall, 
on receipt of the case under sub-rule 
(2) proceed to record his finding with 
respect to the matters specified in 
clauses (c) and (d) of Rule 17. 

Rule 14 of the Rules. Application 
by landowner for resettlement of tenant. 


T. The landowner of a _ tenant 
who is liable to ejectment under cl. (i) 
of sub-section (1) of Section 9 of the 
Act may make an application to the 
Circle Revenue Officer for resettlement 
of his tenant on the surplus area. Such 
an application shall be made by small 
landowner in form K-3 and by a land- 
owner who is not a small landowner in 
Form K-4 within two months of the 
date of publication of the notification 
No. 4766-ARI (II)-60/2580, dated 19th 
August, 1960, in the Official Gazette or 
within such extended period as may, 
for reasons to be recorded in writing. be 
allowed by the Circle Revenue Officer, 

Rule 15 of the Rules. Application 
for resettlement, by tenants: A tenang 
who is liable to ejectment under Cl. (1) 
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of sub-s, (1) of S. 9 of the Act or against 
whom an order of ejectment has been 
passed but his dispossession has been stay- 
ed till his resettlement, may make an ap- 
plication to the Circle Revenue Officer in 
Form K-5 for his resettlement on the 
land out of the surplus area. Such an 
application shall be made within two 
months of the date of publication of the 
notification No. 4766-AR1 (I1)-60/2580, 
dated 19th August, 1960, or within such 
extended period as may, for reasons to 
be recorded in writing, be allowed by 
the Circle Revenue Officer. 

Rule 16 of the Rules. Suo motu 
proceeding for resettlement by Circle Re- 
venue Officer. 

Notwithstanding anything contained 
in Rules 13. 14 and 15. proceedings for 
resettlement on surplus area of any 
tenant who is liable to be ejected under 
sub-clause (i) of Section 9, may be 
initiated suo motu by the Circle Reve- 
nue Officer. 

Rule 17 of the Rules: Procedure to 
be observed by Circle Revenue Officer. 


When an application is made under 
Rule 14 or Rule 15 or when the Circle 
Revenue Officer suo motu starts pro- 
ceedings under Rule 16, he shall after 
hearing the parties concerned and after 
making such enquiries as he may think 
necessary, record a finding on the fol- 
lowing points:— ` 

(a) whether the landowner is desir- 
ous of ejecting his tenant; 

(b) whether the tenancy is liable to 
be terminated under clause {i) of Sec- 
tion 9 of the Act; 

(c) the extent of area required for 
resettlement under Rule 18; 

(d) the estate or estates for which 
the tenant indicates his preference for 
resettlement in case no surplus area is 
available for resettlement in the estate 


from which the landowner seeks 
ejectment. 

Rule 18 of the Rules: Procedure 
for allotment. 

(1) After the procedure prescribed 


fin sub-rule (3) of Rule 13 or Rule 17, 
as the case may be, has been followed 
the Circle Revenue Officer shall prepare 
a list of tenants in which the names of 
tenants of an estate shall be arranved 
in the same order as the extent of area 
required for their resettlement with the 
smallest claimant coming on the top. 
Where more than one tenants have 
equal claim, their names shall be 
arranged in alphabetical order in the 
English language. 

(2) The Circle Revenue Officer shall 
also prepare a list of the surplus area 
available in an estate mentioning there- 
fin the field numbers of the surplus area 
în numerical order such as 1, 5. 10, 30, 
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(3) After the lists under the preced- 
ing sub-rule have been prepared for 
an estate the Circle Revenue Officer 
shall proceed to allot the surplus area 
to the tenants in the order of priority 
shown in the list prepared under sub- 
rule (1) and in accordance with the 
scale given in schedule ‘C’ annexed to 
these rules. 


Rule 20-C of the Rules: Conditions 
of resettlement. 


_ The tenant who is resettled under 
this part-~~ 
(a) shall be the tenant of the land- 
owner in whose name the land in ques- 
tion stands in the records; 


(b) shall be Hable to pay the same 
amount of rent as is customary in that 
estate for such lands subject to the 
maximum fixed under Section 12 of the 
Act; and 


_ (c) shall in respect of the land upon 
which he is resettled execute a Qabuli- 
yat or a Patta as given in Annexure 
C appended to the Punjab Security of 
Land Tenures Rules, 1953, in favour of 
the landowner before he is put in pos« 
session of the land.” 


8. Afier giving my thoughtful 
consideration to the entire matter in 
the light of the statutory provisions, 
I am of the view that there is consi- 
derable force in the contention of the 
learned counsel for the petitioner, 
Under Section 10-A. the State Gov- 
ernment or any officer empowered by 
it in this behalf, is competent to utilize 
any surplus area for the resettlement of 
tenants ejected or to be ejected under 
clause (i) of sub-section (1) of Section 9. 
Under clause (i) of sub-section (1) of 
Section 9, a tenant is liable to be eject- 
ed if he happens to be a tenant on the 
area reserved under the Act or Is a 
tenant of a small landowner. There- 
fore, the surplus area is liable tg be 
utilized for the resettlement of those 
tenants who are ejected or to be eject- 
ed under clause (i) of sub-section (1) 
of Section 9. But the question that 
requires determination is whether issu- 
ance of a notice to a landowner on 
whose surplus land a tenant is.to be 
resettled is necessary or not. In my 
view, the answer has to be in the affir- 
mative and is furnished by the reading 
of Rule 17 along with Rule 20-C. Under 
Rule 17, procedure is prescribed which 
a Circle Revenue Officer is required to 
observe in the cases fall under R. 14 
or 15 or where the proczedings are 
initiated suo motu under Rule 16. This 
rule provides that the Circle Revenue 
Officer shall after hearing the parties 
concerned and after making such en- 
quiries as he may think necessary record 
a finding 
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(a) whether the landowner is desir- 
ous of ejecting his tenant; 

(b) whether the tenancy is liable to 
be terminated under clause (i) of Sec- 
tion 9 of the Act; 

(c) the extent of area required for 
resettlement under Rule 18; and 

(d) the estate or estates for which 
the tenant indicates his preference for 
resettlement in case no surplus area is 
available for resettlement in the estate 
from which the landowner seeks his 
ejectment. 


9, This rule falls in Chapter IV 
which deals with resettlement of tenants 
ejected or liable to ejectment. It clear- 
ly envisages making of an enquiry and 
giving hearing to the parties concerned. 
The parties concerned are landowner 
and tenant. I do not agree with Mr. 
Chetan Dass, learned Additional Advu- 
cate General (Haryana) that under 
Rule 17, hearing of parties is to be 
given only in those cases where eject- 
ment proceedings are pending between 
a landowner and a tenant and that the 
rule did not apply to those cases where 
already ejectment orders had been pass- 
ed and the proceedings for the resettle- 
ment of the tenants were started by the 
Circle Revenue Officer. If this inter- 
pretation is accepted, then procedure 
of Rule 17 would not apply to cases 
falling under Rule 16 because Rule 16 
envisages suo motu action on the part 
of the Circle Revenue Officer for the 
resettlement of a tenant presumably 
without there being any proceeding for 
ejectment pending between a landowner 
and a tenant. But the Legislature 
specifically provides the application of 
the procedure prescribed under Rule 17 
to cases falling under Rule 16 also. 


10. Further Rule 20-C gives still 
more clear indication of the intention 
of the Legislature that before the resettle- 
ment of a tenant. a notice to that land- 
owner on whose surplus area he is to be 
settled is essential. Rule 20-C sives 
conditions of resettlement, that is.— 

(a) that the resettled tenant shall 
be the tenant of the landowner in 
whose name the land in question stands 
in the record; 

(b) that he shall be liable to pay 
the same amount of rent as is customary 
in that estate for such lands subject to 
the maximum fixed under Section 12 
of the Act; and that 

(c) the resettled tenant shall in 
respect of the land upon which he is 
resettled execute a Qabuliyat or a Patta 
in favour of the landowner before he is 
put in possession of the land. 

Unlike the law under the Pepsu Tena- 
ney Act where the land after being 
declared surplus vests in the Govern- 
ment. under the Punjab Security of 
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Land Tenures Act, the ownership of the 
surplus land still remains in the land- 
owner. The only effect of the declara- 
tion or the determination of the surplus 
area is that the Government is given 
right to resettle the tenants, but for all 
other intents and purposes the resettled 
tenant becomes the tenant of the land- 
owner, Under condition (c) of Rule 20-C, 
the resettled tenant cannot get posses- 
Sion of the land till he executes a Qabu- 
liyat in the name of the landowner. I 
fail to understand how a Qabuliyat ean 
be executed in favour of the landowner 
when he is not present and has not been 
heard and. as earlier observed, execu- 
tion of Qabuliyat in the name of the 
landowner is a condition precedent for 
getting § possession. Moreover, how 
would the landowner know as to who is 
his tenant on the land which has been 
declared surplus?. In this view of the 
matter, I have no hesitation in holding 
that before the resettlement of tenants 
on the surplus land of a landowner. the 
Circle Revenue Officer is required to 
issue notice and hear the landowner. 
Admittedly. in the instant case, such 
a course was not adopted with the 
result that the impugned action of re- 
settling the tenant on the surplus land 
of the petitioner cannot legally be sus~ 
tained. 

11. No other point was urged. 
For the reasons recorded above. I allow 
these petitions and quash the impugned 
orders dated May 24. 1971, June 4. 1971 
and June 5, 1971 (copies Annexures ‘B’, 
C and ‘D’ to the petition) respectively. 
However, it may be observed that the 
authorities under the Act shall be at 
liberty to utilize the surplus area of 
the petitioner and resettle the tenants 
in the light of the observations made 
by me above. In the circumstances of 
the case, I make no order as to costs, 

Petitions allowed. 
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Khushi Ram, Petitioner v. Ram 
Chand, Respondent. 

Civil Revn. No. 1393 of 1971. Dj- 
2-3-1972, against order of D. P. Goel, 
pa J. ist Class Sangrur, D/- 6-12- 


Civil P, C. (1908), O. 8, R. 6 — Set 
off not claimed in written statement —~ 
Condonation of delay. 

If the defendant does not put in 
his claim of set off on the first date of 
hearing in his written statement he has 
to make a very strong case for condona~ 
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tion of the delay and satisfy the court 
that there was very valid ground for 
not doing so and the ground that on 
account of his illness the defendant 
could not properly instruct his counsel 
when the counsel filed the written state- 
ment cannot be regarded as valid. 
(Para 5) 
_ J. M. Sethi, for Petitionen S. K, 
Goyal, for Respondent. 
ORDER:— On 6th October, 1969, 
Ram Chand brought a suit for the re- 
covery of Rs. 6129.70 against Khushi 
Ram on the basis of a writing in the 
Bahi. The defendant filed his written 
statement on 5th February, 1970, in 
which he denied the said claim. The 
ease was then tried and, ultimately. 
when the stage of arguments came. the 
defendant moved an application on 26th 
November, 1971. for the amendment of 
his written statement. By the said 
amendment, he wanted to claim a set 
off Rs. 2158.42 from the plaintiff on 
account of the goods supplied to firm 
Kundan Lal Ram Chand. This Ram 
Chand, according to the defendant. was 
the plaintiff and the had also stood as 
surety for the payment of the said 
eae a 
This application was contested 
by fhe plaintiff and then rejected by 
the, trial Judge by means of his order 
dated 6th December, 1971. Against this, 
the present revision petition has been 
filed by the defendant. 


3. The trial J udge, in the im~ 
pugned order. had given a number of 
reasons for rejecting the defendant’s 
application. One of them being, that he 
was not satisfied with the reason given 
by the defendant for making that appli- 
cation at such a belated stage. 
The defendant had mentioned that he 
was ill and could not fully imstruct 
his counsel, when the latter filed 
the written statement on his be 
half. While rejecting this reason, the 
learned Judge observed that it could 
not be believed that the plea of set-off 
could not be taken. because the defen- 
dant was ill and, therefore, could nof 
properly instruct his couns 

4, It is undisputed that the seft- 
off has to be claimed under Order 8, 
Rule 6, Code of Civil Procedure, The 
relevant part of this rule reads: 


“6. (1) Where in a suit for the re- 
covery of money the defendant claims 
to set-off against the plaintiffs demand 
any ascertained sum of money legally 
recoverable by him from the plaintiff 
not exceeding the pecuniary limits of 
the jurisdiction of the Court, and both 
parties fill the same character as they 
fill in the plaintiff’s suit, the defendant 
may, at the first hearing of the suit, 
but not afterwards unless permitted 
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the Court, present a written statement 
containing the particulars of the debt 
sought to be set-off. ui 


5. It would be seen from this 
provision that if the defendant wants to 
claim a set-off, he has to do so at the 
first hearing of the suit, but not after- 
wards, unless permitted by the Court. 
This was, admittedly, not done in the 
instant case. For claiming the set-off. 
subsequently, ï. e. after the first hear- 
ing of the suit, he has to take the per- 
mission of the Court, For that purpose, 
the ground taken by the defendant was 
that he was ill and could not properly 
instruct his counsel, This reason, as I 
have already said, did not appeal to 
the trial Judge and he rejected the 
same. It will be observed from the 
phraseology used in Rule 6 of Order 8, 
that the legislature is quite particular 
that whosoever wishes to claim a set- 
off, he must do so when he appears for 
the first time before the Court in res- 
ponse to the notice issued to him. The 
tule is emphatic that it cannot be done 
afterwards, unless the Court permits 
him to do so. One of the reasons for 
tihis seems to be that in Section 3 (2) 
(b) of the Limitation Act. 1963, it had 
been stated that any claim by way of a 
set-off will be treated as a separate suit 
and will be deemed to have been 
instituted on the same date as the 
suit, in which the set-off is 
pleaded. In other words, it means that 
a claim, which is time-barred on the 
first hearing of the suit when the set- 
off is to be claimed by presenting a 
written statement containing the parti- 
culars of the debt sought to be set-off, 
is brought within limitation, if it was 
so on the date when the suit was 
filed, in which the set-off is being 
claimed. To put it differently, the 
limitation for the claim of a set-off is, 
im a way, extended by Section 3 (2) (bì 
of the Limitation Act, In other words, 
a sort of concession fs given to the 
person claiming the set-off and that be- 
ing so, he has to be vigilant and fully 
comply with the requirements of the 
law in order to earn this benefit, He 
cannot be indolent and allowed a fur- 
ther concession for claiming the set-off 
after the first date of hearing without 
proving that there was really some 
compelling reason which prevented him 
from doing so at the relevant time. 
That explains why in the Code of Civil 
Procedure, it is said that such a claim 
must be made at the first hearing of the 
suit and not afterwards. If in a particu- 
lar case, a defendant has not put in his 
Glaim of set-off on the first date of 
hearing in the suit. he has to make a 
very strong case for the condonation of 
the delay and satisfy the Court that 
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there was a very valid ground for not 
doing so. The position is somewhat 
different under the provisions of 
Order 6. Rule 17. Code of Civil Proce- 
dure, Under that rule, the Court can 
allow a party to alter or amend his 
pleadings at any stage of the proceed- 
ings in the suit. Under O. 8 Rule 6 how- 
ever, there is a clear limitation prescrib- 
ed in the statute that the claim regard- 
ing the set-off has to be made at the 
first hearing of the suit and not after- 
wards, unless permitted by the Court. It 
fs, therefore, that one has to be careful 
in finding out whether a really valid 
ground has been made out by the defen- 
dant for not claiming a set-off at the 
proper time. In the instant case, the 
petitioner had pleaded that he was ill 
and could not fully instruct his counsel 
when he filed the written statement on 
5th February, 1970. The reason given, 
fin any case, shows that the defendant 
was not in such a condition that he 
could not give any instructions to his 
counsel. The fact remains that the did 
instruct his counsel when the latter 
filed the written statement and if he 
could mention other things to him, 
which find place in the written state- 
ment, it is difficult to believe that he 
could not point out this particular 
matter to him, especially when he was 
claiming an amount of over Rs. 
20000- from the plaintiff, who had 
filed a suit for the recovery of Rs. 6000/- 
and odd against him. In these circums- 
tances, it is. therefore, not possible to 
hold that the learned Judge, while rejec- 
ting the reason given by the defendant 
for the delay, had acted in a perverse 
manner in the exercise of his discretion 
given to him under Order 8. Rule 6, 
Code of Civil Procedure. for extending 
the period for filing the claim of set-off. 


6. Tt was submitted by the learn- 
ed counsel that the petitioner could 
amend his written statement only under 
the provisions of Order 6, Rule 17, Code 
of Civil Procedure, and thereunder, 
there was no limitation for filing such 
an application and, consequently, even 
when the petitioner made his applica- 
tion at the time when the arguments 
stage had arrived in the case, his prayer 
should not have been refused on the 
ground of delay, 


7. The petitioner had neither 
mentioned Order 8, Rule 6, nor Order 6 
Rule 17. Code of Civil Procedure, in his 
application. Counsel for the respondent 
concedes that the application had to be 
made under both these provisions. That 
being so, the said provisions have to be 
taken into consideration before granting 
the application. It is true that under 
Order 6, Rule 17, the Court can permit 
a party to alter or amend his pleadings 
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at any stage of the proceedings, but 
under Order 8, Rule 6, the Court has to 
bear in mind that the claim of set-off 
has to be made at the first hearing of 
the suit and not afterwards, unless per- 
mitted by the -Court. Even under 
Order 6, Rule 17, some other conditions 
also have to be satisfied before the 
Court can allow the amendment at any 
stage of the suit, Under Order 8, 
Rule 6, for the reasons already mention- 
ed above. the Court has to be completely 
satisfied that there was a valid ground 
for the delay in not claiming the set-off 
at the first hearing of the suit and if 
he is not So satisfied, he is fully entitled 
to reject the application even bearing in 
mind the principles laid down in 
Order 6, Rule 17, Code of Civil Proce- 
dure, 

8. In view of what I have said 
above, I would dismiss this petition, but 
leave the parties to bear their own 
costs throughout. 

Petition dismissed. 





AIR 1972 PUNJAB & HARYANA 
305 (V 59 C 96) 


MAN MOHAN SINGH GUJRAL, J. 


Smt. Krishni Devi, Appellant v. 
Smt. Tulsan Devi, Respondent. 


F. A. F. O. No, 63-M of 1966, D 
"16-2-1972 against order of Sr. Sub. J. 
Karnal, D/- 18-4-1966. 


Hindu Marriage Act (1956). Sec- 
tions 11, 5 — Death of a spouse — Sur- 
viving spouse can apply for a decree of 
nullity of marriage, 


A decree of nullity is a declaration 
of status of a person, and hence the 
death of a spouse does not put an end 
to the right of the surviving spouse to 
seek for such a declaration. 

A marriage, under the Hindu Law, 
if it does not fulfil the conditions laid 
down in Section 5 is void ab initio, ipso 
jure, and the parties to the marriage 
can treat it as a nullity and ignoring 
the factum of. such marriage can contract 
another marriage with another person. 
A voidable marriage on the other hand 
continues to subsist until it is declared 
void by Courts. 


While in the case of a voidable 
marriage it is open to avoid the same if 
either spouse so desires, no such option 
is available in the case of a void marri- 
age. Hence in the case of a marriage, 
which is void ab initio one of the spouses 
can obtain a declaration from the Court 
about her or his status qua the other 
spouse even after the death of the second 
spouse, AIR 1969 Mad. 124 Dissented 
from; AIR 1962 Mad. 510 held not good 


law in view of AIR 1964 Mad. 118; 
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Observations in Mulla’s Hindu Law 
(12th Ed.) atp. 698 onthe point doubted. 
(Para 7) 


Cases Referred: Chronological Paras 


AIR 1969 Mad 124 = (1969) 1 Mad 
LJ 197, Paramasami Pillai v, 
Sornathamma] . 4, 7 
AIR 1964 Mad 118 = (1964) 1 Mad 
LJ 228, Thulasi Ammal v. Gowri 


Amral 
AIR 1962 Mad 510 = 75 Mad LW 
559, Gowri Ammal v, Thulasi 
ma 


N, C. Jain, for Appellant; M. S. 
Jain, for Respondent. 


JUDGMENT:— In this appeal 
against the order of the Senior Sub- 
Judge, Karnal dismissing the petition of 
the appellant under Section 11 of the 
Hindu Marriage Act. the only question 
that arises for consideration is as to 
whether a petition under Section 11 of 
the Hindu Marriage Act, can be filed 
after the death of either of the two 
Spouses or not. Krishni Devi one of 
the widows filed a petition under Sec- 
tion 11 of the Hindu Marriage Act, 1955 
(hereinafter called the Act) impleading 
the other widow of her husband Mangat 
as a respondent claiming a declaration. 
that the petitioners marriage with 
Mangat was a nullity. This petition was 
dismissed on the ground that it 
was not maintainable after the death of 
Mangat. Being aggrieved Krishni Devi 
has come up in appeal to this Court. 


2. Support for the contention 
that the petition under Section 11 of 
the Act would lie even after the death 
of one of the spouses was sought from 
the following observations made in 
Thulasi Ammal v. Gowri Ammal AIR 
1964 Mad 118:— 


“An observation has been made by 
the learned Judge that a decree of 
nullity could be obtained only when 
. both the spouses are alive. In this case, 
the husband Periaswami is dead and the 
learned Judge seems to have suggested 
that now that one of the spouses to the 
marriage is no longer alive, it will not 
be open to the widow to seek for a 
decree of nullity of her marriage with 
Periasami. With respect, we may 
observe that this question did not arise 
for consideration before the learned 
Judge. Since the decree of nullity 
appears, in our opinion, to be a declara- 
tion of the status of a person, we are 
unable to see why the death of one of 
the spouses should put an end to the 
right of the other surviving spouse to 
seek for such a declaration. No autho-~ 
rity, in support of either point of view 
has been placed before us except an 
observation in Mulla’s Commentary. and 
even: that is with regard to voidable 
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marriages, We would, therefore. prefer 
not to express any opinion upon this 
question. We would, however. leave to 
the first plaintiff the second widow of 
Periasami to take such steps as may be 
open to her to have a declaration of 
nullity of her marriage, which, if secur- 
ed, would entitle the second plaintiff, 
the appellant herein to a declaration of 
Statutory legitimacy. Except for this 
observation, the appeal is dismissed.” 

The above observations were made in 
a case in which a suit had been filed by 
the second wife and her daughter for a 
declaration of her title and for recovery 
of possession of half of the estate of the 
deceased husband. It was found that 
the marriage of the second wife was 
wholly void by reason of 8S. (i) read with 
S. 11 of the Act. Her suit was. there- 
fore, dismissed. So far as the suit of 
the minor daughter was concerned. it 
was found that she could only take 
advantage of Section 16 of the Act if a 
decree of nullity had been obtained as 
omly the issue of a marriage in respect 
of which there was a decree of nullity 
could, in the eye of law. be r2garded as 
legitimate and was entitled to 
succeed to the estate of the 
deceased father. The learned Single 
Judge came to conclusion 
there was a lacuna in the provisions of 
the Act in that they did not deal 
with the legitimacy of children of 
a void marriage where a decree of nulli- 
ty had not been obtained, While dealing 
with this situation, the learned single 
Judge also observed that decree of nulli- 
ty could only be obtained when both the 


Spouses were alive. In Letters Paten? 
Appeal Srinivasan J.. speaking for the 
Court. made the above observations 


which support the contention raised on 
behalf of the appellant that her peti- 
tion under Section 11 of the Act was 
maintainable and had been wrongly 
dismissed on the ground that the other 
Spouse was dead, 


3. On behalf of the respondenf, 
reliance was placed on the view taken 
by Ramakrishnan, J. in Gowri Ammal 
v. Thulasi Ammal AIR 1962 Mad 510, 
that decree of nullity could only be 
obtained when both the spouses were 
alive. This view not having been accepi- 
ed by the Division Bench in the Letters 
Patent appeal cannot be considered 
good law. f 

4, Support for the contention 
that the petition under Section 11 of 
the Act would not lie after the death of 
one of the spouses was also sought from 


the view taken by Alagiriswami J. in 
Paramasami Pillai v. Sornathammal, 
AIR 1969 Mad 124. In this case in a 


suit filed by the reversioners for setting 
aside a sale the question arose about the 
validity of a marriage between the 
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vendor’s father and one of the defen- 
dants. The validity of the marriage was 
challenged on the ground that the third 
defendant was not a woman at all and, 


therefore, there could be no marriage 
between her and the father of ithe. 
vendor. Though this contention was 


accepted but it was observed that the 
dispute about the validity of the marri- 
age could not be raised by a third party. 
The question whether one of the spouses 
could file a petition under Section 11 of 
the Act after the death of the other 
spouse had not come up for considera- 
tion in this case and all that was decided 
was (a) that even in a case where the 
marriage was a nullity it would be 
mecessary for a party to the marriage to 
get a declaration of nullity from the 
Court and (b) that any person other 
than a party to the marriage was stoop- 
ed from raising the question of nullity 
of marriage. As the challenge to the 
marriage was by a third party in this 
ease. no decision was required on the 
right .of one of the spouses to complain 
of nullity after the death of the other 
spouse. Having therefore, regard to 
the facts of the case and the question 
that arose for decision in. Paramasami 
Pillai’s case. AIR 1969 Mad 124 I am 
of the view that this decision is not of 
much support to the argument advanced 
on behalf of the respondent, 


5. At this stage it would be 
appropriate to examine whether there 
is anything in the nature of the proceed- 
ings which debars the surviving spouse 
from seeking a declaration of his or her 
status qua the deceased spouse. The 
marriage under the Hindu marriage Act 
is a voluntary union of one man with 
one woman to the exclusion of all others 


solemnised by customary rites and 
ceremonies. At times even though the 
parties have gone through customary 


rites and ceremonies the marriage may 
be void ab initio or may be  voidable. 
Section 5 of the Hindu Marriage Act 
lays down the conditions, the non-fulfil- 
ment of any one of which renders a 
marriage solemnised after the commence- 
ment of the Act null and void from tts 
very inception. The marriage even 
though performed with customary rites 
and ceremonies, if it does not fuliil the 
conditions laid down under Section 5 
of the Act, is no marriage in the eyes of 
law. it being void ipso jure and the 
parties to the marriage can treat it as 
a nullity even without having recourse 
to the Court by getting a declaration to 
that effect. It is, however. up to the 
parties to seek a declaration of nullity 
under Section 11 of the Act for the 
purpose of record or for avoiding future 
complications, It is competent to the 
parties whose marriage is null and void 
on any of the grounds mentioned in 
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Section 5 of the Act to enter into an- 
other marriage with any other person at 
any time by completely ignoring the 
factum of the earlier marriage. The 
marriage which is void ab initio does 
not give rise to any rights and obliga- 
tions between the parties which arise 
from a valid marriage. On the other 
hand, a voidable marriage remains valid 
and binding unless a decree annulling 
the same has been passed by a Court on 
any of the grounds provided in the 
Act, The marriage continues to subsist 
for all purposes until declared void. 


_ 6 Having regard to the distinc- 
tion between a void and voidable marri- 
age, Mulla in his commentary on the 
Act at p. 698 (12th Edition) has express- 
ed the opinion that a voidable marriage 
can only be challenged at the instance 
of either party to the marriage and 
cannot be challenged after the death 
of one of the parties to the same. 


7. To my mind it seems clear 
that the consideration which had weigh- 
ed with the learned commentator in 
forming the view that voidable marria- 
ges could not be challenged after 
the death of one of the parties to the 
same was not applicable to the case of a 
void marriage, Whereas in the case of 
a voidable marriage it is open to the 
parties to avoid the same if he or she so 
desires, no such option is available in 
the case of a void marriage, there being 
no marriage in the eyes of law. Keep- 
ing in view the nature of the proceed- 
ings there appears to be plausibility in 
the view that in the case of a marriage 
which is void ab initip one of the 
Spouses can obtain a declaration from 
the Court about his or her status qua 
the other spouse even after the death 
of the second spouse. With great res- 
pect for the learned Judges who decided 
Paramasami Pillai’s case, I disagree 
with the ratio of the decision in that 
case, 


8. For the reasons stated above, 
this appeal is allowed and the order of 
the trial Court dismissing the applica- 
tion of the appellant under Section 11 
of the Hindu Marriage Act is set aside. 
The case will now go back to the trial 
Court for decision on merits, Consider- 
ing the difficult nature of the question 
involved the parties are left to bear 
their own costs, 

Appeal allowed, 


Pn i 


808 P. & H, ([Prs. 1-2] T. Bhandari v. 
AIR 1972 PUNJAB & HARYANA 308 
(V 59 C 97) 


BAL RAJ TULI, J. 

Mrs. T. Bhandari, Petitioner wv. The 
Punjab State and others, Respondents. 

Civil Writ No. 2718 of 1965, D/- 
9-3-1972. 

Punjab Urban IYmmovable Property 
Tax Act (17 of 1940), S. 5 — Computa- 
tion of annual value for purpose of tax — 
Gains and profits derived by owner can- 
not be made the basis of computation, 


(Para 2) 
The use to which the building is be- 
ing put is not a criterion mentioned in the 


said section. The rent that the petitioner’s 
house can reasonably fetch can be deter- 
mined on the basis of the accommodation 
comprised therein let out as a unit as it 
has been constructed and not on the basis 
of each room or servant’s quarter or garage 
being rented out to different tenants. The 
servants quarters, motor garages, tank, 
kitchen etc., form appurtenances to the 
building and those appurtenances have to 
be taken into consideration while deter- 
mining the annual rent of the building as 
a whole. The mere fact that the peti- 
tioner is using the ground floor to earn 
some money out of it by running it as a 
paying guest establishment cannot be said 
to affect the rental value thereof. 
(Para 2) 
Cases Referred: Chronological Paras 
AIR 1963 Punj 354 = 65 Pun LR 
197, Ram Partap v. State of Punjab 2 


B. D. Mehra, for Petitioner; S. K. Sa- 
yal for Advocate-General (Punjab), for 
Respondents, , 


ORDER :— The petitioner owns Bun- 
galow No, 10 in Amritsar Cantonment. It 
is a residential house and is surrounded 
by residential buildings which are similar 
bungalows in which officers of the Army 
generally reside. The annual value of 
this house was assessed at Rs. 1800/- for 
purposes of tax under the Punjab Urban 
Immovable Property Tax Act, 1940, here- 
inafter referred to as the Act, prior to 
1961. The annual value once determined 
under the Act enures for a period of five 
years. On February 10, 1961, the Asses- 
sing Authority, Amritsar, determined the 
annual value of the house at Rs. 18,000/- 
and levied the tax on that value. A copy 
of that order is Annexure ‘A’ to the writ 
petition. The petitioner went up in ap- 
peal and the Appellate Authority reduced 

e annual value to Rs. 12,960/- by order 
dated May 16, 1968, a copy of which is 
Annexure B to the writ petition. A revi- 
sion was filed against that order by the 
petitioner which was partly accepted by 
the Joint Excise and Taxation Commis- 
sioner, Punjab, by order dated January 27 
1965, and the annual value was re uced 
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to Rs. 10,000/-. The petitioner is not sa- 
tisfied with the determination of the an- 
nual value for the purposes of levying the 
tax under the Act and has, therefore, filed 
the present petition challenging all the 
three orders set out above. Written state« 
ment has been filed on behalf of the res- 
pondents in which the orders have been 
justified. 

2. The learned counsel for the 
petitioner has submitted that the annu 
value for the purposes of tax under the 
Act has to be determined in accordance 
with Section 5 of the Act which reads as 
under:— 

“The annual value of any land or 
building shall be ascertained by estimating 
the gross annual rent at which such lan 
or building together with its arra 
ces and any furniture that may be let for 
use or enjoyment with such building might 
reasonably be expected to let from year to 
year, less— 

(a) any allowance not exceeding 
twenty per centum of the gross annual rent 
as the assessing authority in each particu- 
lar case may consider reasonable rent for 
the furniture let with any such building; 

(b) an allowance of fifteen per centum 
for the cost of repairs and for all other 
expenses necessary to maintain such build- 
ing in a state to command such gross an- 
nual rent. Such deduction shall be cal- 
culated on the balance of the gross annual 
rent after the deduction, if any, under 
clause (a); and l 

(c) any land revenue actually paid in 
respect of such building or land; 

Provided that in calculating the an- 
nual value of any building or land under 
this section the value of any machinery 
in such building or on such land shall be 
excluded.” 

He has also emphasized that the gross an- 
nual rent cannot be determined on the 
basis of gains and profits derived there- 
from by the owner of the property and in 
support of this submission, reliance hag 
been placed on Ram Partap v. State of 
Punjab, 65 Pun LR 197 = (AIR 1968 
Punj 354). There is force in the submis- 
sion of the learned counsel. The langu- 
age of Section 5 shows that the annual 
value of the building has to be ascertain- 
ed by estimating the gross annual rent at 
which such building together with its ap- 
pores and any furniture that may 
e let for use or enjoyment with such 
building might reasonably be expected to 
let from year to year and from the amount 
so determined, deductions mentioned in 
clauses (a), (b) and (c) have to be allowed. 
The method of determination of gross an- 
nual rent of any building, according to 
Section 5, is to determine for how much 
rent the building can be rented out to 4 
reasonable tenant who is in need of the 
accommodation comprised thereit and is 
able to pay the reasonable rent therefor. 
The use to which the building is being| 
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put is not a criterion mentioned in the said 
section. The rent that the petitioners 
house can reasonably fetch can be deter- 
mined on the basis of the accommodation 
comprised therein let out as a unit as it 
has been constructed and not on the basis 
of each room or servant’s quarter or garage 
being rented out to different tenants, That 
is not the way how residential bungalows 
or houses are let out. The servant’s quar- 
ters, motor garages, tank, kitchen etc. form 
appurtenances to the building and those 
appurtenances have to be taken into consi- 
eration while determining the annual rent 
of the building as a whole. As is clear 
from the impugned orders, this bungalow 
has two portions, one is the ground floor 
and the other is the first floor and the 
ground floor is not easily divisible into 
more self-contained units. Jt is, therefore, 
to be determined at what rent the ground 
floor as one unit can be let out to a rea- 
sonable tenant in the open market. In 
order to determine the rental value on that 
basis, it will also have to be taken into 
consideration how many people and in 
what income group are there to take that 
accommodation and pay reasonable rent 
therefor. The mere fact that the petition- 
er is using the ground floor to earn some 
money out of it by running it as a paying 

est establishment cannot be said to affect 


e rental value thereof. The Assessing 
Authority should address himself to the 
question as to at what rent could the 


ground floor of the bungalow be let out to 
one tenant and then determine the annu 
oss rent of the ground floor. — After 
etermining that annual gross rent, the de- 
ductions prescribed under clauses (a), } 
and (c) of Section 5 have to be allowe 
to determine the annual value on which the 
tax has to be levied. To that amount may 
be added the annual value of the upper 
portion which has been determined at 
Rs. 960/- per annum. This method has 
not been adopted by any of the authorities 
who passed the impugned orders. I, ac- 
cordingly, accept this writ petition with 
costs and quash the copneees orders. 
The Assessing Authority is directed to de- 
termine the annual value of the bungalow 
of the petitioner on the basis of the prin- 
ciples set out above. While determining 
the annual value, the petitioner will be 
orded an opportunity of hearing. Coun- 
sel’s fee Rs. 100/- 
Petition allowed. 
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Balwant Singh, Petitioner v. Gram 
Pee Behrampur Bet and others, Respon- 
ents 


Civil Revn. No. 9 of 1972, D/- 8-3- 
1972, against order of A. B. Singh Wasu, 
Sub-J., Ist Class, Ropar, D/- 18-12-1971. 
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Balwant Singh v. Gram Sabha (Pandit J.) 


[Prs. 1-4] P. & H. 809 


(A) Civil Procedure Code (1908), O. 8, 
. |} — Punjab Village Common Lands 
(Regulation) Rules (1964), R. 16 —~ Suit 
against Panchayat — Procedure to defend 
—- Panchayat has to pass a résolution au- 
thorising a sarpanch or Panch to contest 
the suit — Unless the authorisation is there 
no one can file a written statement on be- 
half of the Panchayat. (Para 6) 
(B) Punjab Village Common Lands 
(Regulation) Rules (1964), R. 16 (3) — 
Suit against Panchayat — Even a Sarpanch 
or a Panch authorised to defend a suit is 
not permitted to admit the claim of the 
Plaintiff. (Para 7) 
M. P. Maleri, for Petitioner; H. L. 
Sarin, for Respondents. 

ORDER :— Balbir Singh and 7 others, 
residents of vilage Behrampur Bet, Dis- 
trict Ropar, brought a suit against the 
Gram Sabha of the village through Ajmer 
Singh, Sarpanch of the Gram Panchayat of 
the said village. Karam Singh, Ram Bux 
and Jaimal, defendants Nos. 1 to 4, for 
possession of agricultural land, measuring 

Kanals and 14 Marlas, situate in the 
same village by ejecting defendants Nos. 2 
to 4. Their case was that the said land, 
was not Shamilat Deh and as such, did not 
vest in the Gram Panchayat. It belonged 
to the proprietors of the village and the 
defendants ha taken forcible possession 
thereof on the ground that it had 
given to them by defendant No. 1. 

2. The suit was contested by de- 
fendants Nos, 2 to 4, who pleaded that 
the said. land was Shamilat Deh and vested 
in the Gram Panchayat, which gave the 
same to them on lease. Ajmer Singh, Sar- 


een 


panch, however, admitted the claim of the 
laintiffs on behalf of defendant No. 1, 
ecause according to him, the land be- 
longed to the proprietary body of the 
village. 

3. During the pendency of the 


suit, an application was moved under 
Order 1, Rule 10, Code of Civil Proce- 
dure, by Arjan Singh and 4 others, who 
alleged themselves to be the Panches of 
the Gram Panchayat, Behrampur Bet, for 
being added as parties to the suit. Their 
case was that the Sarpanch was one of 
the proprietors of the village and, there- 
fore, his interests were identical with those 
of the plaintiffs and it was because of that 
reason that he had admitted their claim. 
The applicants’ prayer was that they be 
allowed to defend the suit, otherwise a 
collusive decree would be passed. 

A, This application, though con- 
tested by the plaintiffs, was accepted by 
the trial Judge by means of his order dated 
13th December, 1971. He directed that 
the name of Ajmer Singh be removed and 
the applicants be allowed to act in his 
place as representatives of the Gram Sabha 
and in that capacity, file a fresh written 
statement on behalf of defendant No. 1 
and then contest the suit. Against this de- 
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cision, the present revision petition has 
been filed by Balwant Singh, one of the 


plaintiffs. 

; It has been conceded by the 
counsel for both the parties that the suit 
of such a nature has to be filed against 
the Gram Sabha and not the Gram Pan- 
chayat, but it is the Gram Panchayat, the 
executive body of the Gram Sabha, which 
is authorised to defend it. The procedur 
for the Panchayat to defend the suit is 
given in Rule 16 of the Punjab Village 


Common Lands (Regulation) Rules, 1964, 
which reads: 
“Procedure where a Panchayat sues 


or is sued in its representative capacity— 
1) The Panchayat shall, by a resolution to 


e recorded in the Proceeding Book, ap- 
point its Sarpanch or any other Panch 


to contest any suit filed by or against the 
Panchayat. The Sarpanch or Panch so ap- 
ee shall file a copy of the resolution 
uly attested by the Sarpanch under the 
seal of the Panchayat in the Court along 
with other documents. 

(2) The actual expenditure incurred in 
the defence of the case shall be chargeable 
to the funds of the Panchayat. 


(8) The Sarpanch or Panch so ap- 
pointed shall not be competent to com- 
pound or admit claim of the party suing 
the Panchayat without prior authorization 
by the Panchayat by a resolution in writ- 
ing, passed in a meeting specifically called 
for the purpose. If any decree or order 
is passed by the Court as a result of fraud, 
misrepresentation, concealment of facts or 
collusion with the opposite party, the Sar- 

anch or Panch shall be personally liable 
or the loss caused to the Panchayat.” 
From this rule, it is apparent that the 
Panchayat has to pass a resolution and ap- 
point either its Sarpanch or any other 
Panch to contest the suit. 

6. In the instant case, it is conced- 
ed that the Panchayat did not pass any 
resolution authorising Sarpanch Ajmer 
Singh to contest the suit. That being so, 
he was not authorised to file 
statement on behalf of defendant No. Il 
and the one put in by him would be treat- 
ed as non-existent, 


7. Now the question arises whe- 
ther the five applicants can be allowed to 
defend the suit in place of the Sarpanch. 
It is again admitted that no resolution has 
been passed by the Panchayat in their fa- 

our as well. Unless a proper resolution 
is there in favour of either a Sarpanch or 
a Panch, he cannot defend the suit. It 
may further be noticed from Rule 16 (8) 
that even when a Sarpanch or a Panch is 
appointed to defend the suit, he is not al- 
lowed to admit the claim of the plaintiff 
without the prior authorisation by the Pan- 
chayat by a resolution in writing passed in 
a meeting specifically called for the pur- 
pose. That also had not been done in the 
instant case. 


Jaisi Bai (Pandit J.) A.L R 


8. In this view of the matter, the 
proper order to be panei is that nobody 
will be permitted to defend the suit on be- 
half of defendant No. 1, unless he produ- 
ces a resolution to that effect, having been 
properly passed by the Panchayat. 

9. The petition is, accordingly, dis- 
posed of. There i however, be no 
order as to costs. Parties have been di- 
rected to appear before the trial Court on 
8rd April, 1972, for further proceedings in 


the case. l 
Petition disposed of, 
þann 
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Vishan Dass and another. Appellants 
v. Smt. Jaisi Bai Ude Bhan, Respondent. 


Second Appeal No. 695 of 1961, D/- 
18-1-1972, from decree of S. C, Jain, Sr: 
Sub-J., Gurgaon (with enhanced Appellate 
Powers), D/- 16-1-1961. 

(A) Displaced Persons (Compensatio 
and Rehabilitation) Act (1954), S. 36 — 
Bar of civil suit — When operates. 


The question whether the land left 
by the defendant in Pakistan was mortgag- 
ed by him to the plaintiff and whether on 
that basis the plaintiff is entitled to pos- 
session of land allotted to the defendant in 
India is a matter which cannot be decided 
under any provision of the Act and hence 
a. suit for that matter in Civil Court is not 
barred under the section. (Para 8) 


(B) Displaced Persons (Debt Adjust- 
ment) Act (1951), S. 82 — Civil suit — 
Whether barred under the Act. 

A suit for joint possession of land al- 
lotted to the defendant in India on the 
ground that the defendant had mortgaged 
his lands in Pakistan with possession to the 
plaintiff is not covered either by this sec- 
tion or Section 16. Such a suit is not 
specifically barred under any provision of 


the Act. A civil suit for that matter is 
therefore not barred under the Act and is 
maintainable in a Civil Court. (X-Ref:-——= 
S. 16). (Para 10) 


A. L. Bahri, for Appellants; S. L, Puri 
with M. Puri, for Respondent. 


JUDGMENT :— On 18th July, 1946, 
Shrimati Jaisi Bai effected two mortgages 
with possession of the land that she owned 
in village Wanbachra, District Mianwali, 
now in West Pakistan. The first one was 
with regard to agricultural land, measuring 
62 Kanals 17 Marlas, and it was in favour 
of Vishan Dass and his brother Ram Lal 
for Rs. 5,500/-. The other was with res- 
pect to 55 Kanals 5 Marlas in favour of 
Khem Chand and his brother Amir Chand 
for Rs. 5,000/-. It may be stated that all 
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the mortgagees in both the cases were bro- 
thers. The mutations regarding these 
mortgages were sanctioned, but the rele- 
vant entries with regard to them and not, 
however, been recorded in the Jamabandis, 
ecause of the partition of the country 
that took place in 1947. On migration to 
India, Jaisi Bai was allotted some land in 
village Dulera Kalan in District Gurgaon. 
She got possession of that land and a Sa- 
nad was also granted to her regarding it 
on 4th October, 1955. In July, 1959, two 
suits were brought by the mortgagees—the 
first one (Suit No, 487 cf 1959) was by 
Vishan Dass and Ram Lal; and the other 
(Suit No. 488 of 1959) by Khem Chand and 

ir Chand—for joint possession of 62/ 
609th and 55/1609th shares respectively, 
against Jaisi Bai. These suits were brought 
on the basis of the mortgages effected by 
her in Pakistan, as mentioned above. It 
was alleged that the mutations in respect 
of these mortgages had keen effected, but 
the necessary relevant entries 
made in the Jamabandi papers. 


2. The suits were contested by the 
mortgagor, Jaisi Bai. She denied that she 
had effected any mortgages and in any 
case, according to her, they were without 
consideration. It was also alleged by her 
that the plaintiffs were rot entitled to the 
land allotted to her in India in lieu of the 
alleged mortgages. 


3. Both these suits were consoli- 
dated in the Court below and evidence 
was recorded in the first one, namely, suit 
No. 487 of 1959. 


4, The trial Court decreed these 
suits, holding that the mortgage-deeds had 
been executed by the defendant in favour 
of the plaintiffs and the said mortgages 
were for consideration. It was also held 
that the defendant had been allotted land 
in village Dulera Kalan in lieu of the Jand 
left by her in Pakistan and the possession 
of the said land was also given to her. The 


were not 


plaintiffs were, consequently, entitled tq 

joint possession of 62/1609th and 55/ 

oe share in that lard, as claimed by 
em. 


5. Dissatisfied with this decision, 
Yaisi Bai went in appeal before the learned 
Senior Subordinate Judge, Gurgaon, Be- 
fore him, it was conceded by the counsel 
appearing for her that tne mortgages had 
been effected by Jaisi Bai for consideration 
in favour of the plaintiffs. But an argu- 
ment was raised that the suits were not 


competent, inasmuch as there were two 
other Acts, namely, the Displaced Persons 
(Debts Adjustment) Act 70 of 1951 and 


the Displaced Persons (Compensation and 
Rehabilitation) Act, 1954, under which the 
plaintiffs could seek their remedies and 
they could not file suits for this relief in 
Civil Courts. This, contention prevailed 
with the learned Judge and he accepted 
the appeals andg: . ismissed the suits. 
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Against that decision, two appeals have 
been filed by the plaintiffs and this judg- 
ment will dispose both of them, 


6. The only question for determi- 
nation is whether the plaintiffs could file 
suits of the present nature in a Civil Court. 
It is undisputed that if a defendant raises 
an objection that a particular civil suit is 
barred because of the provisions of a cer- 
tain Act, he has to conclusively show that 
the said matter is within the sole jurisdic- 
tion of the Tribunal set up by that Act 
and also that the jurisdiction of the Civil 
Court is specifically barred under the par- 
ticular Act. Otherwise, it is plain that all 
civil matters have to be adjudicated upon 
and decided by Civil Courts. 


7. The learned Senior Subordinate 
Judge relied on Section 36 of the Displac- 
ed Persons (Compensation and Rehabilita- 
tion) Act, 1954, in support of the finding 
that the Civil Court had no jurisdiction to - 
entertain the suit. That section reads: 


“Bar of jurisdiction—- Save as other- 
wise provided in this Act, no Civil Court 
shall have jurisdiction to entertain any suit 
or proceeding in respect of any matter 
which the Central Government or any ofi- 
cer or authority appointed under .this- Act 
is empowered by or under this Act to de- 
termine, and no injunction shall be grant- 
ed by any court or other authority in res- 
pect of any action taken or to be taken in 
pursuance of any power conferred by or 
under this Act.” 


8. A bare reading of this section 
would show that if any matter has to be 
decided by the Central Government or any 
officer or authority appointed under the 
Act, then the Civil Court will not have 
any jurisdiction to entertain a suit with re- 
gard to that matter. My attention was not 
invited to any provision in the Displaced 
Persons (Compensation and Rehabilitation) 
Act, under which the plaintiffs, in the in- 
stant case, could have their remedy. As 
I have already mentioned, the plaintifs 
case was that Jaisi Bai had mortgaged her 
land with possession in their favour in 
Pakistan, but their mortgages had not been 
shown in the revenue papers of that place 
and, therefore, when the land was allotted 
to her in India in lieu of the land left by 
her in Pakistan, their names were not men- 
tioned by the authorities as mortgagees 


qua that land. They wanted the Civil 
Court to determine in the first instance 


as to whether or not she had actually mort- 
gaged for consideration her land in Pakis- 
tan in their favour and then give them re- 
lief with respect to the land that was allot- 
ted to her in India in lieu of the land left 
by her in Pakistan. The plaintiffs could 
not get this relief by making an applica- 
tion under any section of the Displaced 
Persons (Compensation and P ronan 
Act. There is no doubt that if they coul 

do so under that Act, then the jurisdiction 


. Act 70 
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of the Civil Courts to try that matter 
would have been barred under Section 86 
of the Act, 


9. The learned Judge then referred 
to the provisions of Sections 16 and 32 of 
the Displaced Persons (Debts Adjustment) 
of 1951. Section 16 says that 
where a debt incurred by a displaced per- 
son is secured by a mortgage, charge or 
lien on the immovable property belonging 
to him in West Pakistan, the Tribunal may, 
for the purpose of any proceeding under 
that Act, require the creditor to elect to 
retain the security or be treated as an un- 
secured creditor. The section goes on to 
say that if the creditor elects to retain the 
security, he may make an application to 
the Tribunal in that behalf aa then the 
procedure is given as to how that appli- 
cation will be dealt with. Section 32 deals 
with the scaling down of debts. 


10. It would be seen that strictly 
speaking, these sections will have no appli- 
cation to the instant case. But even if it 
could be argued that the plaintiffs could 
make an application to the Tribunal, that 
Act nowhere lays down that it is the only 
remedy available to them and the Civil 
Court is barred from entertaining a suit o 
the present nature. As I have already 
said, in order to oust the jurisdiction of the 
Civil Courts from entertaining the suits, 
two things had to be established by the 
defendant. The first was that a particular 
Tribunal was aoad to give the relief 
claimed to the plaintiffs and secondly, that 
in that very Act, under which the said 
Tribunal had been constituted, it had been 
clearly laid down that the aggrieved per- 
son could not file a civil suit for that pur- 
pose. My attention was not invited to any 
ee of the Displaced Persons (Debts 

djustment) Act, in which it was stated 

that the plaintiffs could not institute a suit 
for the. relief claimed. Therefore, it is 
clear that the jurisdiction of the Civil 
Courts for entertaining the present suits 
is not barred under the provisions of either 
of these two Acts and the learned Senior 
Subordinate Judge was, therefore, wron 
in observing that the Civil Courts coul 
not try them. 


11. Counsel for the respondent 
then submitted that a reading of the judg- 
ment of the learned Senior Subordinate 
Judge would show that according to him, 
even if the suits could be entertained by 
a Civil Court, he was of the view that such 
a relief could not be granted by the Civil 
Court and the suits were, therefore, liable 
to be dismissed on that ground as well. As 
I read the judgment, it is not quite clear 
as to whether what the learned counsel 
contends is correct or not. The learned 
Judge has specifically held that the plain- 
tiffs could seek their remedies under the 
two Acts, mentioned above, but he has no- 
where categorically stated that even if the 
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A.L R. 


suits lay in the Civil Court, it could not 
give them the relief prayed for. 


"12, In view of what I have said 
above, I would accept the appeal, set aside 
the judgment of the learned Senior Subor- 
dinate Judge and remit the case to him 
for redecision after giving a firm finding 
on issue No. 8. It is needless to say that 
the other two issues had already been de- 
cided in favour of the plaintiffs and the 
findings thereon were not challenged before 
me. In the circumstances of this case, 
however, I will leave the parties to bear 
their own costs in this Court as well. Par- 
ties have been directed to appear before 
the lower Appellate Court on 14th Febru- 
ary, 1972, for further proceedings in the 


case. 
Appeal allowed. 
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Hari Chand Moti Ram, Petitioner v. 
Santokh Singh and another, Respondents. 
Civil Revn. No. 1189 of 1971, D/- 18-1- 
1972, against order of O, P. Saini, Appel- 
late Authority under E. P. U. R. R. Act, 
Ludhiana, D/- 18-8-1971. 

E. P. Urban Rent Restriction Act (9 
of 1949), S. 13 (3) (a) @ (a) — Applica- 
tion for eviction on ground of personal 
necessity —- Whether application is bona 
fide — Test. ~ 

An application for eviction on ground 
of personal necessity has to be held to be 
mala fide if the tenant establishes that the 
landlord had been getting his tenants evict- 
ed on ground of personal necessity from 
the various portions of the disputed pre- 
mises but after they had been evicted the 
said portions had then actually been uti- 
lised not for residence but for business 
purposes, (Pr. 10) 
Cases Referred: Chronological Paras 


(1968) Civil Revn. No. 540 of 1968, 
D/- 7-10-1968 (Punj), Hans Raj v. 





Balwant Raj , Al 

AIR 1967 SC 773 = 69 Punj LR 88, 
Attar Singh v. Inder Singh 9, 10 
Bahri, for Petitioner; S. P, 


A. L. 
Goyal, for Respondents. 
ORDER:— This is a tenant’s revision 
etition against the decision of the Appel- 
ate Authority confirming on appeal the 
order of the Rent Controller evicting him 
from the premises in dispute. 


2. In 1942, Santokh Singh and his 
brother Niranjan Singh had purchased the 
house, which is situate in Ludhiana, In 
the same year, a portion of this house, 
consisting of two rooms, a kitchen, a ter- 
race and a gallery, on the first floor, was 
given on rent by Niranjan Singh to one 
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Moti Ram at a monthly rent of Rs. 6/- 
It appears that in 1945, an application 
under the Rent Act for the eviction of 
Moti Ram on the ground of personal neces- 
sity was moved by Niranjan Singh. Subse- 
uently, a compromise was effected and 
this application was withdrawn. In 1960, 
Moti Ram died and was survived by his 
three sons Hari Chand, Lal Chand and 
Dhian Chand. Jn 1968, another applica- 
tion under Section 18 of the East Punjab 
Urban Rent Restriction Act, 1949, herein- 
after called the Act, was made by Niran- 
jan Singh and his brother Santokh Singh 
against Shri Hari Chand and his brother 
Lal Chand for their eviction from the pre- 
mises. This application was also, subse- 
quently, withdrawn in April 1964, because 
the landlords had not given the required 
notice under Section 106 of the ‘Transfer 
of Property Act, 1882. 

It appears that in Janu 1967, 
another application of a similar kind was 
moved by both the brothers against Hari 
Chand and Lal Chand. It is said that 
this application was also withdrawn at the 
appellate stage. In August 1968, an appli- 
cation for ejectment under Section 18 of 
the Act, out of which the Eg revision 
petition has arisen, was filed by Santokh 
Singh on his own behalf and as attorney 
of Niranjan Singh, against Hari Chand 
alone. The grounds of ejectment were: (a) 
non-payment of rent; (b) that the tenant 
had materially impaired the value and uti- 
lity of the premises; anc (c) “that Santokh 
Singh has returned from East Africa and 
decided to settle permanently at Ludhiana 
and the premises in his occupation are in- 
sufficient to meet his requirements and, 
therefore, he needs the premises in the 
possession of the tenant for his bona fide 
personal need.” 

3. This application was contested 
by Hari Chand, who denied the allegations 
made by the landlords and pleaded that 
he was the tenant of Santokh Singh alone 
and not of Niranjan Singh. His case fur- 
ther was that after the death of his father, 
the latter’s sons as his heirs, entered into 
possession of the property as joint tenants 
and were still occupying the same in that 
capacity. The ejectment application was 
bad for non-joinder of necessary parties. 
Jt was further said that no valid notice 
had been given to him and his brothers, 
who were occupying the premises in dis- 
pute as tenants. 

4, On the first date of hearing, the 
arrears of rent together with interest and 
costs of the application. were tendered b 
the tenant, with the result that this groun 
of eviction was no longer available to the 
Jandlords. 


— D The Rent Controller found that 
Santokh Singh and Niranjan Singh were 
co-owners of the disputed premises and 
relationship of landlord and tenant existed 
between Santokh Singh and Hari Chand 
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tenant. It was further found that Santokh 
Singh bona fide required the premises for 

s own use and occupation. It may be 
stated that the tenant did not press issue 
No. 4 — “Whether legal heirs of Moti 
Ram are necessary parties” which was 
struck at his instance. It may also be 
mentioned that an additional issue had 
been framed by the Rent Controller to the 
effect whether or not a valid notice under 
Section 106 of the Transfer of Property 
Act had been served by the landlord; on 
Hari Chand, tenant, but no finding was 
given by the Rent Controller on that issue. 
On the findings recorded by him, the Rent 
Controller granted the eviction application. 


6.  Aggrieved by this decision, the 
tenant went in appeal before the Appel- 
late Authority. The said authority gave 
a finding in favour of the landlords on 
the additional issue and held that a pro- 
per notice under S. 106, Transfer of Pro- 
perty Act, had been given by them. On the 
ground of personal necessity, the Appellate 
Authority confirmed the finding of the 
Rent Controller and dismissed the appeal. 
The tenant has come here in revision. 


T: The first argument raised by 
the learned counsel for the petitioner was 
that the Appellate Authority was in error 
in holding that a valid notice under Sec- 
tion 106, Transfer of Property Act, had 
been issued by the landlords before filing 
the eviction application. His submission 
was that the tenant had clearly stated in 
his written statement that he and his two 
brothers, namely, Lal Chand and Dhian 
Chand, were the joint-tenants of the pre- 
mises and they too were occupying the 
same and no valid notice under Sec. 106, 
Transfer of Property Act, had been given 
to them. Even though the Appellate 
Authority had held that a valid notice had 
been issued to Hari Chand that would 
not be sufficient under the law, unless the 
same notice was issued to his other two 
brothers, who were also the joint-tenants 
of the property. 

8. Since the case set up by Hari 
Chand in the written statement was that 
his other two brothers, after the death of 
their father Moti Ram, were also in oc- 
cupation of the premises and they were the 
joint-tenants, they were also necessary par- 
ties to the application. It was on this 
assertion that issue No, 4 was framed by 
the Rent Controller. As I have mention- 
ed above, that issue was not pressed by 
him before the Rent Controller. From 
this it can be legitimately inferred that he 
was not pursuing his objection that his 
other two brothers were also the joint- 
tenants with him and as such were neces- 
sary parties to the application. That also 
explains as to wh e additional issue, 
that was struck by the Rent Controller, 
was worded as “whether the notice served 
upon respondent under Section 106, Trans- 
fer of Property Act, is invalid. Jf so, to 
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what effect?” If Hari Chand was serious 
about this matter, he would have got not 
only his own name but of his other two 
brothers also inserted in this issue. 


As rightly pointed out by the learned 
counsel for the respondent, the finding 
of the Appellate Authority, after _ ap- 
preciation of evidence, was that Hari 
Chand was in occupation of the pre- 
mises and he was liable to pay rent for 
the same to his landlords. There is ample 
material on the record, viz. property-tax 
register, Exhibit A-16, ration-card, Exhi- 
bit RD/8 and Santokh Singh’s own state- 
ment to support the finding given by the 
Appellate Authority. If that be so, then 
obviously he alone would be covered by 
the definition of the word “tenant” as given 
in Section 2 (i) of the Act. His two 
brothers never came into the witness-box 
to say that they were also the tenants of 
the premises. It is also surprising that 
even Hari Chand did not say in his state- 
ment that his other two brothers were 
also liable to pay the rent or they ever 
paid the rent, Under these circumstances, 
I am of the view that the Appellate Autho- 
rity was right in observing that a valid 
notice under Section 106, Transfer of Pro- 
perty Act, had been given to Hari Chand 
in the imstant case. 


9. Learned counsel then contended 
that the finding of the se ec Authority 
on the ground of personal necessity was 
also erroneous in law. He submits that 
when a landlord files an a era under 
Section 18 (8) (a) (i) (a) of the Act, he 
has to show that he requires the premises 
for his own residence. I am purposely say- 
ing ‘residence’, because in the statute, the 
words used are ‘requires it for his own oc- 
cupation’. In support of this contention, he 
referred to a decision of the Supreme 
Court in Attar Singh v. Inder Kumar, 69 
Punj LR 83 = (AIR 1967 SC 778). The 
Supreme Court, undoubtedly, was dealing 
with Section 18 (8) (a) (ii) G) of the Act 
and interpreting the words ‘for his own 
use’ occurring therein. On the reason- 
ing given by the Supreme Court in the 
said case, learned counsel argues that the 
words ‘for his own occupation’ in Sec. 18 
(8) (a) Gi) (a) of the Act should be inter- 
preted as ‘tor his own residence. In the 
instant case, according to the learned coun- 
sel, it was proved on the record that the 
landlord did not bona fide require the dis- 
puted premises for his own residence, 


In that connection, he referred to two 


circumstances. Firstly, tbat previously 
also two rooms, a kitchen, a verandah 


and a courtyard on the ground floor were 
‘vacated by Joginder Singh tenant and the 
said accommodation was then utilised by 
the landlords for their hosie business. 
Secondly, he submitted that the landlords 
filed an application for the ejectment of 
another tenant, Ram Kishan, who was oc- 
cupying a Baithak and a store on the 
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ound floor in the same house and after 
e same had been vacated, they used that 
accommodation also not for residence but 
for their business of hosiery. From these 
two circumstances, he cone udes that thi 


accommodation, for which they have made 
the present be anette for eviction, will 
also be utilised by them not for residence, 


but for their hosiery business and that be- 
ing so, the application was not bona fide. 
In this connection, he referred to a- deci- 
sion given by me in Hans Raj v. Balwant 
Rai, Civil Revn. No. 540 of 1968, decid- 
ed on 7-10-1968 (Punj). 

10. Learned counsel for the res- 
ondents concedes that when a landlor 
iles an application for eviction of the 
tenant under Section 13 (8) fa) @ (a) of 
the Act, he has to prove that he requires 
it for his own residence. That being so, 
it is not necessary for me to decide as to 
whether or not the Supreme Court ruling 
in Attar Singh’s case, 69 Punj LR 83 = 
(AIR 1967 SC 778), given under Sec. 18 
(3) (a) Gi) (a) will apply to a case under 
Section 13 (8) (a) R (a) of the Act also. 
So, I s assume that the landlord San- 
tokh Singh in this case had to prove that 
he needed this accommodation for his own 
residence, There is no doubt that this ie 
plication will be held to be mala fide, if the 
tenant could establish that previously also 
the landlords had been getting their tenants 
evicted from’ the various portions of this 
house on the ground that they needed 
em for their own residence, but after 
they had been evicted therefrom, the said 
portions had then actually been utilised by 
them not for their residence but 
for their business purposes. The question 
is whether the tenant has been able to 
prove this fact in the imstant case. 


As I have said, he relied on two circu- 
mstances. So far as Joginder Singh is con- 
cerned, it has been conceded that he him- 
self vacated the premises. No eviction ap- 

lication had been filed against him by the 
andlords on the ground of personal neces- 
sity. Therefore, if a tenant suo motu 
leaves the accommodation in his possession, 
surely the landlord is fully entitled to use 
it in any manner he likes. It is the case 
of Santokh Singh that he has recently 
come from East Africa and has settled in 
Ludhiana. If he has a house of his own 
here, surely he can utilise the same both 
for his residence as well as for carrying 
on some business for his maintenance. 
There is no law that the entire accommo- 
dation must be used by a landlord for his 
residence alone and nothing else, 


Il. Now coming to the other in- 
stance of Ram Kishan there is on the re- 
cord only the statement of the tenant in 
the witness-box as R. W. 2 to the effect 
that the landlords had filed an ejectment 
application against Ram Kishan for his 
eviction from one Baithak and one store on 
the ground-floor and the said accommoda- 
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tion had been vacated by him and there- 
after the landlords had utilised the same 
for their hosiery business. It is true that 
Santokh Singh, in his evidence as A. W. 8, 
has admitted that Ram Kishan was in oc- 
cupation of one Baithak and one store on 
the ground ‘floor. On this state of evi- 
dence, can it be held positively that the 
landlords had filed an ejectment applica- 
tion against Ram Kishan for his eviction on 
the ground that they needed the accommo- 
dation in his possession for their own per- 
sonal occupation and further that after the 
said application had been accepted and 
Ram Kishan had given up the_possession, 
the landlords had actually used that ac- 
commodation for their hosiery business? It 
is difficult for me to give a firm finding 
on this point in favour of the tenant on 
his statement alone. 


Surely, the landlord is, under the law, 
entitled to meet this case of the tenant at 
some stage of the proceedings and he has 
to be given a chance to show as to whe- 
ther these allegations of the tenant were 
correct or not and also whether he actual- 
ly used the said accommodation for his 
business purposes. Jt was suggested that 
the tenant could not raise ‘this plea in the 
written statement. Be that as it may, but 
whenever this plea was available to him, 
he could have made an application either 
to the Rent Controller or the Appellate 
Authority for taking up this additional plea, 
which, admittedly, he did not do. The 
fact remains that the tenant has not been 
able to conclusively prove on the record 
that the landlords got any tenant evicted 
from the first floor of this house, where 
the accommodation in dispute is, on the 
Po of personal necessity and then uti- 
ised the vacated premises for business 
al it It was stated at the bar that in 

udhiana, the owners of houses use the 
ound-floor for some sort of business, like, 


osiery, and the first floor for residential 
pep. As I have said, nothing has 
een brought on the record to show that 


the landlords in this case by using a false 
ground of eviction, have got any residen- 
tial accommodation on the first floor vacat- 
ed by a tenant and then used it for busi- 
mess purposes. The ruling in Hans Raj’s 
case, Civil Revn. No. 540 of 1968, D/- 
7-10-1968 (Punj) on which reliance was 
placed, has no application to the facts of 
this case. Therein, it was observed: 


“The plan, Exhibit A/1, put in by the 


landlord shows that on the ground-floor, 
there are about four rooms and two small 
stores. It is in evidence that one of the 


rooms, which is marked R. 1 in the said 
plan, was given on rent to Dharam Pal 
. W. 2, who was doing his laundry busi- 
ness therein, That room was vacated by 
im some six or seven years back and the 
landlord used the same for his hosiery 
business. Two rooms on the aonad oe 
were given on rent to Hira Lal R, W. 
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One of those rooms was got vacated by the 
landlord on the end that he required it 
for his residential purposes. This was 
about five or six years back. After obtain- 
ing its possession the landlord put 
machines therein and used it for business 
purposes. The other room is still with 
Hira Lal and he is doing his business of 
property-dealer in the same. The remain- 
ing rooms on the ground-floor are shown 
in the plan as hosiery stock room, yarn 
store, and home store. After going through 
the case, it appears to me that the Jand- 
lord is doing hosiery business in Ludhiana 
and is using the ground-floor for that pur- 
pose. The first-floor and the second-floor, 
as I have already said, are being utilised by 
him for his residential purposes. What- 
ever room on the ground-floor is vacated 
by the tenant he uses the same for hi 
business. I, therefore, agree with the Rent 
Controller that the main idea of the land- 
lord in getting the room in dispute vacat- 
ed is that he wants to use the same for 
his business. I am satisfied that the claim 
of the landlord was not bona fide, and the 
eviction application has been made with 
an ulterior motive.” 

I would, therefore, confirm the findin 
the Appellate Authority on the zoud 
personal necessity as well, 


_ 12. The result is that this petition 
fails and is dismissed. In the circum- 
stances of this case, however, I will leave 
the parties to bear their own costs through- 
out. The tenant is given two months’ 
time to vacate the premises. 

Revision dismissed. 
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A. D. KOSHAL. J. 
Sarwan Singh and another, Appel- 
lants v. Tarsem Lal, and another, Res- 
pondents. 


Second Appeal No. 691 of 1971, D/- 
24-1-1972 from decree of H. L. Randev, 
Sr. Sub. J. with enhanced Appellate 
Powers, Hoshiarpur, D/- 18-1-1971. 

Punjab Pre-emption Act (1 of 1913), 
S. 15 (1) (as substituted by Act 10 of 
1960) — Right of pre-emption — Jt ex- 
tends to even a part of the property sold. 

Hence pre-emptor is entitled to ob-. 
tain possession of that part of the pro- 
perty sold by a third person to which his 
right of pre-emption extends on payment 
of proportionate price, (Para 2) 

H. L. Sarin Sr. Advocate with M. L. 
Sarin, for Appellants; N. Aggarwal, 
Sr, Advocate, with B. N. Aggarwal. for 
Respondents. 

JUDGMENT:— The facts giving rise 
to this regular Second Appeal by the de- 
fendants may be better appreciated with 
me assistance of the following pedigree- 
table:— 
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of 
of 
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ALR, 
Dial Dass 
| 
| | 
Rikhi Ram Smt. Nanti == Beli = Smt. Jagiro 
(PIE. No. 2) | 
Mohinder Pal [ Í 
| Smt. Kaushalya Smt. Sheela 
Tarsem Lal 
(PLE. No. 1.) 


On the 24th of August, 1966, Mohin- 
der Pal and his two step-sisters Smt. 
Kaushalyg and Smt. Sheela jointly sold 
2 kanals 4 marlas of land being a half 
share in 4 kanals 8 marlas of land situate 
in the revenue estate of village Hussain~ 
pur Guru, tahsil and district Hoshiarpur 
to the vendees-defendants-appellants for 
an ostensible consideration of Rs. 1500/-. 
Tarsem Lal and Rikhi Ram plaintiffs. who 
are respectively the son and father’s 
brother of Mohinder Pal, one of the 
vendors, instituted the suit of which this 
appeal has arisen, on the 22nd of August, 
1967. for possession of the land forming 
the subject-matter of the sale abovemen~ 
tioned, through pre-emption. The suit 
was resisted by the appellants mainly on 
the ground that the plaintiffs had no right 
of pre-emption. It was pleaded in their 
written statement that in so far as the 
share of Mohinder Pal in the land sold 
was concerned, the same was co-parce~ 
nary property belonging to a joint Hindu 
family of which Mohinder Pal and his 
son Tarsem Lal, plaintiff No. 1. were both 
members and of which Mohinder Pal was 
the Karta and that, therefore, Tarsem 
Lal, plaintiff No. 1, was in reality a party 
to the sale. In respect of that share of 
the land which Smt. Kaushalya and Smt. 
Sheela had sold to the appellants, the 
latter’s plea was that the two daughters 
of Smt. Jagiro had inherited the pro- 
perty from their father Beli and that the 
case, in so far as that share was con- 
cerned, was governed by the provisions 
of Section 15 (2) (a) (i) of the Punjab 
Pre-emption Act, whereunder a father’s 
brother of the vendor had no right of 
pre-emption. Both these pleas were nega- 
tived by the two Courts below. The 
lower appellate Court further held that 
even if the facts as stated in those pleas 
be taken for granted, the plaintiffs were 
still entitled to pre-empt the sale jin- 
asmuch as Tarsem Lal, plaintiff No. 1, 
had got a superior right of pre-emption 
in respect of that part of the land in dis- 
pute which was sold by Smt. Kaushalya 
and Smt. Sheela vendors while Rikhi 
Ram, plaintiff No. 2, was clothed with a 
similar right in respect of that share of 
it which had been sold by Mohinder Pal. 


The other points in dispute between 
the parties are not material for the dis- 
posal of this -appeal and need not be 
stated. It may be mentioned, however, 
that the lower appellate Court passed a 
decree in favour of the plaintiffs for pos« 
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session of the Jand in dispute by pre- 
emption subject to payment by them of 
a sum of Rs. 1489.28 to the appellants on 
or before the 18th of March, 1971, direct- 
ing that if the amount was not so paid. 
the suit shall stand dismissed. In either 
event. the parties were left to bear their 
own costs throughout. 


2. The only point urged by Mr. 
Sarin in support of the appeal is that the 
Courts below were not entitled to split 
up the bargain of sale for the benefit of 
the plaintiffs. The point is wholly with- 
out substance, It is a well-established 
principle of the law of pre-emption that 
a pre-emptor has the right to obtain pos- 
session of that part of the property sold 
by a third person to which his right of 
pre-emption extends, on payment of the 
proportionate price. The position in the 
present case is that there is no evidence 
indicating that the share of Mohinder Pal 
in the land sold belonged to any co- 
parcenary of which Tarsem Lal, plaintiff 

o. 1. was a member nor has Mr. Sarin 
been able to point out any material on 
the record from which it may be infer- 
red that Smt. Kaushalya and Smt. Sheela 
had inherited their part of the land sold 
from their father Beli. Each one of the 
plaintiffs is thus entitled to pre-empt the 
whole transaction of sale under the prox 
visions of sub-section (1) of S. 15 of the 
Punjab Pre-emption Act, Even if the 
factual position with regard to the owner- 
ship of the land sold be as claimed by 
the appellants, they have no right to 
resist the suit, for, as held by the lower 
appellate Court, the right of pre-emption 
of Tarsem Lal, plaintiff No. 1, will extend 
to a part of the land in dispute and that 
ot Rikhi Ram, plaintiff No. 2, to the rest 
of it. 


3. No other point has been urged 
before me. The appeal is accordingly 
dismissed with costs subject to what 
follows. As the plaintiffs were allowed 
to withdraw the deposit of the considera- 
tion for the sale under an order dated 
21st of May, 1971, passed by Gopal Singh, 
J.. they are directed to make the deposit 
afresh on or before the Ist of April, 1972. 
If they fail therein, the appeal shall stand 
accepted and the suit dismissed with costs 
throughout, 

Appeal dismissed, 
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Brij Mohan and others, Ae V. 
Jag Mohan and another, Respondents. 

Second Appeal No. 1285 of 1968, 
D/- 10-1-1972, from decree of Ved Par- 
kash Aggarwal, 8rd Addl. Dist. J., Gurgaon, 
D/- 8-7-1968, 

Transfer of Property Act (1882), Sec- 
tion 105 — Statutory tenancy — Heritabi- 
lity — Death of tenant — Acceptance of 
arrears of rent from legal representatives 
and giving a receipt in name of deceased 
tenant — Whether creates fresh tenancy. 


A tenant continuing in possession by 


paying rent to landlord even after the ex- 
iry of period fixed under the _ lease 
ecomes a statutory tenant. Even though 


a statutory tenancy is not heritable yet the 
landlord is not precluded from entering in- 
to a fresh tenancy with the legal represen- 
tatives of the deceased statutory tenant. 
fresh tenancy can be created only by a 
bilateral agreement under which both the 
arties should either expressly or implied- 
ly agree to create a new tenancy. 
(Para 9) 
The mere acceptance of arrears of rent 
by the landlord due to the deceased ten- 
ant prior to death, from his legal repre- 
sentatives and giving a receipt in the name 
of the deceased tenant with full knowledge 
of his death cannot create a fresh tenancy 
in favour of the legal representatives, es- 
pecially when soon afterwards a notice to 
vacate the premises due to the death of 
the tenant, is issued to the legal represen- 


tatives, ara 
Cases Referred: Chronological Paras 


1967-69 Punj LR (D) 142, Hem Raj 
v. Jagadish Singh 

Y. P. Gandhi, for 
Jain, for Respondents. 


JUDGMENT:— On 9th November, 
1956 vide rent note, Exhibit P-2, Banarsi 
Dass took a shop, situate in Faridabad, 
District Gurgaon, on rent from Jag Mohan 
son of Jai Narayan for a period of II 
months @ Rs, 4/- per month. The ten- 
ancy was to commence from Ist Novem- 
ber, 1956. Even after the expiry of the 
period of tenancy the tenant remained in 
possession of the property and continued 
aying rent to the landlord. On 5th 
anuary, 1959, another rent note, Exhibit 
P-1, was written by the tenant in favour 
of the landlord ad this was also for 1l 
months and at the same rate of rent, name- 
ly, Rs. 4/- per mensem. Banarsi Dass, 
subsequently, died on 14th December, 
1965. On llth April, 1966, a notice was 
issued by the landlord to his legal repre- 
sentatives asking them to vacate the pre- 
mises, because the tenancy in favour of 
Banarsi Dass had come to an end and they 
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Appellants; M. S. 
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were occupying the shop as mere tres- 
passers, and in case, they did not do so, 
they would have to pay Rs. 100/- per 


month as damages for use and occupation 
of the premises. After issuing this notice, 
since the shop was not vacated, a suit for 
ossession was brought on 27th May, 1966, 
y the landlord and his father Jai Narayan 
against Brij Mohan and others, the legal 
representatives of Banarsi Dass, treating 
them as trespassers and an amount of 
Rs. 400/- as compensation for use and 
orua oi of the said premises for four 
months was also claimed in the suit. It 
was alleged that by the death of Banarsi 
Dass, who was a statutory tenant, the ten- 
ancy came to an end, and his son Brif 
Mohan and other legal representatives were 
merely trespassers. 


2, The suit was contested by the 
defendants on a number of grounds. But, 
in the present second appeal, we are only 
concerned with two of Hen and they are 
covered by issues Nos. 2, 5-A and 5-B. 
Those issues are as follows: — 


“2. Whether Banarsi Dass took the 
shop in suit on rent as head of joint Hindu 
Family consisting of Banarsi Dass and his 
sons defendants? 


5A. Whether the plaintiffs accepted 
the defendants as tenants after the death of 
Banarsi Dass ? Jf so, to what effect P 


5B. Whether the plaintiffs are debarr- 
ed and estopped from claiming that the de- 
fendants are trespassers and from maintain- 
ing this suit P” 

3. All the issues framed in the 
case were decided against the defendants 
and the suit was decreed. The compensa- 
tion for use and occupation of the pre- 
mises was fixed at Rs. 8/- per mensem and 
the suit was consequently, decreed for the 
tecovery of Rs. 32.. 


4, When the matter went in ap- 
eal before the learned Additional District 
Jade. Gurgaon, he confirmed the findings 
of the trial Court and dismissed the same. 
Against this decision, the present second 
appeal has been filed by the defendants. 


: The first contention raised by 
the learned counsel was that both the 
Courts below were in error in deciding 
Issue No. 2 against the appellants. It was 
urged that Banarsi Dass had taken the 
shop in suit on rent as the head of the 
joint Hindu family, consisting of himself and 
his sons, for carrying on e joint family 
business and, therefore, even after hi 
death, the tenancy did not come to an end 
and the defendants continued to be the ten- 
ants of the said shop. In support of this 
contention, learned counsel relied on a re- 
ceipt of rent dated Ist January, 1966, Ex- 
hibit D-1, issued by Jai Narayan in favour 
of Banarsi Dass and it related to the rent 
of these premises for two months, i. e. 
November and December, 1965. Accord- 
ing to the learned counsel, this rent was 
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aid by Brij Mohan after the death of his 
father Banarsi Dass, and it was accepted 
by Jai Narayan. This acceptance of the 
rent by the landlord after the death of the 
original tenant, so argued the counsel, 
created a fresh tenancy in favour of the 
legal representatives of Banarsi Dass. He 
also referred to the evidence of Brij Mohan, 
defendant, as D. W. 5, where he had 
stated that Jai Narayan knew about the 
death of Banarsi Dass, when he issued the 
er Exhibit D-1, and from that he in- 
ferred that Jai Narayan wanted to treat the 
legal representatives of Banarsi Dass as 
tenants, because he issued the said receipt, 

owing well that the original tenant 
had died. 


This contention has been repel- 
by the trial Court and the lower 
Appellate Court and after hearing the 
learned counsel for the gs dager I am 
not inclined to hold that e finding on 
this: point by the Courts below was in any 
way vitiated. Two rent deeds had been 
produced on the record and their perusal 
would show that the shop had not been 
taken on rent by Banarsi Dass either as 
the head of the Joint Hindu Family or for 
carrying on the joint family business. The 
position now taken up by the appellants 
seems to be_ merely an afterthought. In 
the rent deeds, it is clearly stated that the 
shop is being taken on rent by Banarsi Dass 
alone and it is not mentioned therein that 
he was the head of any Joint Hindu 
Family. Even the purpose for which it 
was taken, was not stated in the said deeds. 
It has also been found on evidence by the 
Courts below that the business in the shop 
was carried on by Banarsi Dass and no 
joint Hindu family business, was being 
run there. It has been stated by the 
lower Appellate Court that the defendants 
had been maintaining the account-books, 
but the same had not been produced to 
show that rent of the shop was paid out 


6. 
led both 


of the joint Hindu family funds. The ac- 
count-books, according to the learned 


Judge, would have shown if it was a joint 
Hindu family business. They would have 
also indicated from what date the business 
was being carried on, On the evidence as 


it stands, it cannot be said that the find-. 


ing of the lower Appellate Court is in any 
way wrong in law. This apart, there is a 
decision by Dua Acting C. J. in Hem Raj 
v. Jagdish Singh, 1967-69 Punj LR (D) 
142, where it was observed: 


“that even if a tenant obtains lease 


of a pra premises for the benefit of the 
joint family, that would not mean that the 


joint family as such is clothed with the 
status of a tenant. The tenant may have 
in view the benefit of a large number of 
his family members when he takes on rent 
the premises consisting of residential ac- 
commodation. But the mere benefit of the 
tenant’s family even if me be considered as 
constituting a joint family, would not by 


Mohan (P. C. Pandit Į} 


A. I. R. 


itself, as a matter of law, constitute all the 
members as tenants of the tenanted pro- 
erty, clothed with all the rights and liabi- 
ities of a tenant. 


Held, that even if the tenant obtains a 
lease of certain premises for the benefit of 
the joint family, he may have in view the 
benefit of a large number of his family 
members when he takes on rent the pre- 
mises, but provisions of Sections 14 G) (b), 
54 and 57 of the Delhi Rent Control Act 
do not take this factor into account when 
they provide for the eviction of the tenant 
on an allotment of a residence to him. All 
the members of the family must be evicted 
along with the tenant when another acco- 
mmodation is allotted to him.” 


7. Counsel for the appellants could 
not cite any decision taking a contrary 
view. But without going into this law 
point I am of the opinion that the evi- 
ence in this case is clear that the shop in 
dispute was not taken by Banarsi Dass 
either as the head of the joint Hindu 
family or for the joint Hindu family busi- 
ness, 


8. Counsel for the appellants then 
contended that the finding F the Courts 
below on issues Nos. 5-A and 5-B was 
erroneous in law. The argument raised 
was that since the plaintiffs had accepted 
the rent from the defendants after the 
death of Banarsi Dass, a new tenancy 
came into being between them and the 
plaintifs and, therefore, the latter were 
estopped from saying that the former were 
trespassers in the premises. 


9. The facts mentioned above 
would show that after the expiry of the 
period of tenancy covered by  rent-note, 
Exhibit P-2, Banarsi Dass became a statu- 
tory tenant. Thereafter, he did not vacate 
the premises but went on paying the rent, 
which was accepted by the plaintiffs. Then 
again on 5th January, 1959, bv rent-note 
Exhibit P-1, another contractual tenancy 
came into being, which also, by efflux of 
time came to an end and thereafter Banarsi 
Dass again became a statutory tenant, Sta- 
tutory tenancy, indisputably, is not herit- 
able, but Banarsi Dass, admittedly, went 
on occupying the premises and paying the 
rent which was being accepted by the 
plaintiffs, He died in December, 1965. At 
that time, some rent was due from him 
and it was paid by his son Brij Mohan to 
ai Narayan, by means of receipt, Exhi- 
it D-1, dated Ist January, 1866. It is 
not disputed that even though a statutory 
tenancy is not heritable, yet the landlord 
is not precluded from entering into a fresh 
tenancy with the legal representatives of 
a statutory tenant. The question, there- 
fore, is whether in this case it can be said 
that the parties, namely, the plaintiffs and 
the defendants, entered into a fresh ten- 
ancy. Undoubtedly a fresh tenancy can 
be created either expressly or impliedly, 
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In the instant case, it is common ground 


that there is no rent-deed executed by the 
legal representatives of Banarsi Dass in 
favour of the plaintiffs, Therefore, the 
only point to be determined is whether 
from the conduct of the parties, it can be 
inferred that a fresh tenancy came into be- 
ing between the parties to this litigation 
after the death of Banarsi Dass. Form this 
purpose, learned counsel for the appellants 
relied on receipt, Exhibit D/1, and the 
statement of Brij Mohan as D. . 5, 
where, as I have already mentioned above, 
he had stated that Jai Narayan knew at the 
time he issued the receipt, Exhibit D/1, 
that Banarsi Dass was dead. A fresh ten- 
ancy can be created only by a bilateral 
agreement. Both the parties should either 
expressly or impliedly agree to create a 
new tenancy. In the instant case, so far 
as the receipt is concerned, it is significant 
to mention that it was in the name of 
Banarsi Dass, who admittedly was dead on 
that date. The case of Brij Mohan, defen- 
dant, is that Jai Narayan knew that Banarsi 
Dass was dead when he issued the said 
receipt, Jai Narayan, on the other hand, 
in his evidence, as P. W. 5, has denied 
this fact. If the statement of Brij Mohan is 
to be believed, then it is difficult to under- 
stand as to why the receipt was issued in 


the name of a dead person. From that, 
one can legitimately draw the inference 
that he did not want to create a fres 


tenancy in’ favour of the deceased’s legal 
representatives, If he really wanted to 
treat them as tenants and keep them in the 

remises after the death of Banarsi Dass, 

e would have issued the receipt in the 
name of Brij Mohan, who was actually 
paying the money. According to Jai 
Narayan, on the other hand, he did not 
know about the death of Banarsi Dass and 
since rent for the said months was due 
from the deceased, he received the same 
from his son Brij Mohan and issued the 
receipt in favour of Banarsi Dass. From 
lthe receipt alone, it is not possible to hold 
that the landlord wanted to create a fresh 
tenancy in favour of the legal representa- 
tives of Banarsi Dass. This is further 
evident from the fact that soon after the 
issue of the receipt, a notice, Exhibit P-4, 
was issued by the plaintiffs to the defen- 
dants asking them to vacate the premises, 
because of the death of Banarsi Dass, who 
was a statutory tenant, the tenancy had 
come to an end and the defendants were 
occupying the premises as mere trespassers. 
Immediately after issuing the said notice, 
the suit, out of which the present second 
appen has arisen, was filed by the plain- 
tiffs. All these facts clearly establish that 
the plaintiffs never intended to accept the 
legal representatives of Banarsi Dass as 
tenants in the shop. The finding of the 
Courts below on this point also, in my opi- 
nion, cannot be interfered with, as the 


same is not vitiated by any error of law. 


Didar Singh v. Sarbjit Singh (P. C. Pandit J.) [Prs. 1-2] 


P. & H. 319 


10. The result is that this appeal 
fails and is dismissed. In the circumstances 
of this case, however, I would leave the 
parties to bear their own costs throughout. 


Appeal dismissed. 
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PREM CHAND PANDIT, J. 

Didar Singh, Petitioner v. 
Singh and another, Respondents. 

Civil Revn. No. 285 of 1971, D/- 6-1- 
1972, against order of Asa Singh Gill, Addl. 
S, J.. Gurdaspur, D/- 18-2-1971. 

(A) Criminal P. C. (1898), S. 479A — 
Absence of opportunity of being heard — 
Effect. 

Before lodging a complaint under Sec- 
tion 479A the Court must hear the objec- 
tions of the person affected by the com- 
plaint and if no opportunity of being heard 
was given, the complaint is liable to be 
quashed, 1965-67 Punj LR 411 and AIR 
1960 SC 188, Relied on. (Para 6) 

(B) Civil P. C. (1908), S. 115 — 
Where a complaint under S. 479A, Cr, P. 
C. is lodged by a Civil Court before a 
Magistrate without hearing the persons 
affected thereby, the proper remedy for 
the person is to file a petition under Sec- 
tion 561A, Cr. P. C., for quashing the com- 
plaint and a revision petition under Sec- 


Sarbjit 


tion 115 is incompetent, (Cr. P. C. Sec- 
tions 479A and 561A). (Prs. 8, 9) 
Cases Referred: Chronological Paras 


(1965) 67 Punj LR 411, Sham Babu 
Gupta v. State (Delhi Administra- 


tion) 
AIR 1960 SC 188 = 1960 Cri LJ 174, 
Dr. B. K, Pal Chaudhry v. State of 


Assam 7 

D. S. Chahal, for Petitioner; R. S. 

Monein for Kuldip Singh, for Respon- 
ents. 


ORDER:— Didar Singh filed a suit 
For possession of some agricultural land 
against Sarbjit Singh and his mother Ravel 
Kaur. In the plaint, Sarbjit Singh was 
described as son of Ravel Kaur wife of Gur- 
pal Singh and Ravel Kaur as wife of Gur- 
pal Singh. The case of the defendants, 
owever, was that Ravel Kaur was the wife 
of Didar Singh, plaintiff, and Sarbjit Singh 


was son through her. 
2, After trial, the suit was decreed 
on 28th November, 1970. Towards the 


close of the judgment, the learned Subor- 
dinate Judge cbserved as under:— 
“Before parting with this judgment, I 
would also deal with the application under 
Section 479-A, Criminal Procedure Code 
moved by the defendants against the oo 


It was stated that the plaintiff had 
given false evidence that the defendants 
CP/EP/B489/72/GNB/VBB 
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were not his son and wife respectively, al- 
though he had been previously admitting 
their relationship with him. It is true that 
the plaintiff in his statement as P. W. 2 
denied that defendant No. 1 is his son and 
defendant No. 2 is his wife. The question 
is can it be said that he had committe 

a The A eli of relationship of 
fhe plaintiff with the defendant was not 
directly in issue. At the same time there 
can be no doubt that the relationship of 
the defendants with the plaintiff was a re- 
levant fact so as to arrive at the correct 
conclusion on issue No. 1. The defen- 
dants’ case was that the suit land had been 
given to them by the plaintiff by way of 
maintenance as they bore special relation- 
ship with the plaintiff. But for that rela- 
tionship the plaintiff would not possibly have 
given any land to them by way of main- 
tenance, Thus the question of relationship 
was a relevant fact. The plaintiff was in- 
terested in denying that fact in the suit. 
The defendants had produced certified 
copy of the statement made by the plain- 
tif in a case State v. Sarbjit Singh, under 
Sections 394/506, 148/149 I. P. C., decid- 
ed on 20-1-67 by Shri Niranjan Singh 
JMIC Batala. He admitted defendant 
No. 1 to be his son but the plaintiff was 
not ‘confronted with this statement when 
he appeared as P. W. 2. Anyhow it would 
appear from Exhibit P-1, P-8, P-4 and P-5 
copies of the Jamabandi produced and re- 
lied upon by the plaintiff himself that de- 
fendant No, 1 was his son and defendant 


No. 2 was his wife. The plaintiff had 
never challenged those entries. Rather he 
had relied upon those entries to defeat the 


defendants claim in the suit. He was in- 
terested in denying in this suit that the de- 
fendants bore any relationship with him. 
He was not even prepared to tell as to who 
was the father of defendant No. 1 and who 
was the husband of defendant No. 2, al- 
though it is admitted that Gurpal Singh 
was his brother. In these circumstances 
I am of the opinion that the plaintiff had 
intentionally given false evidence while ap- 
pearing as P. W. 2 in judicial proceedings 
and as such he had perjured himself. T, 
therefore, think it expedient in the interest 
of peie and for the eradication of the 
evils of perjury that the plaintif Didar 
Singh (P. W. 2) should be prosecuted for 
having committed an offence of giving 
false evidence. As such .I direct that he 
should be proceeded against and a com- 
plaint be instituted against him.” 


. Against the concluding portion 
of this judgment, the present revision peti- 
tion has been filed by Didar Singh. 

4. A preliminary objection has been 
raised by the learned counsel for the res- 
pondents that this revision is not compe- 
tent. The impugned order was made by 
the learned Senior Subordinate Judge under 
the provisions of Section 479A (1) of the 
Code of Criminal Procedure and against 


A. I R. 


this order a revision petition of this nature 
was not competent, 


5. Section. 479A, Code of Criminal 
Procedure, reads: 


“(1) Notwithstanding anything con- 
tained in Sections 476 to 479 inclusive, 
when any Civil, Revenue or Criminal Court 
is of opinion that any person appearing 
before it as a witness Ja intentionally 
given false evidence in any stage of the 
judicial proceeding or has intentionally 
fabricated false evidence for the purpose 
of being used in any stage of the judicial 
proceeding, and that, for the eradication of 
the evils of perjury and fabrication of false 
evidence and in the interests of justice, it 
is expedient that such witness should be 
prosecuted for the offence which appears 
to have been committed by him, the Court 
shall, at the time of the delivery of the 
judgment or final order disposing of such 
proceeding, record a finding to that effect 
stating its reasons therefor and may, if it 
so thinks fit, after giving the witness an 
opportunity of being heard, make a com- 
plaint thereof in writing signed by the pre- 
Siding officer of the Court setting forth the 
evidence which, in the opinion of the 
Court, is false or fabricated and forward 
the same to a Magistrate of the first class 
having jurisdiction, and may, if the accus- 
ed is present before the Court, take suffi- 
cient security for his appearance before 
such Magistrate and may bind over any 
person to appear and give evidence before 
such Magistrate: 

Provided that where the Court making 
the complaint is a High Court, the com- 
plaint may be signed by such officer of the 
Court as the Court may appoint. 


Explanation—- For the purposes of this 
sub-section, a Presidency Magistrate shall 
i deemed to be a Magistrate of the first 
class. 


(2) Such Magistrate shall thereupon 
proceed according to law and as if upon 
complaint made under Section 200. 


(3) No appeal shall lie from any find- 
ing recorded and complaint made under 
sub-section (1), 

(4) Where, in any case, a complaint 
has been made under sub-section (1) and 
an appeal has been preferred against the 
decision arrived at in the judicial proceed- 
ing out of which the matter has arisen, the 
hearing of the case before the Magistrate 
to whom the complaint was forwarded or 
to whom the case may have been transfer- 
red shall be adjourned until such appeal is 
decided; and the Appellate Court, after 


giving the person against whom the com- 
paa kas been made an opportunity of 
eing heard, may, if it so thi fit, make 


an order directing the withdrawal of the 
complaint; and a copy of such order shall 
be sent to the Magistrate before whom the 
hearing of the case is pending. 
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5) In any case, where an appeal has 
been preferred from any decision of a 
Civil, Revenue or Crimin Court but no 
complaint has been made under sub-sec- 
tion (1), the power conferred on such Civil, 
Revenue or Criminal Court under the said 
sub-section may be exercised by the Ap- 
pellate Court, and where the Appellate 
Court makes such complaint, the provisions 
of sub-section (1) shall apply accordingly, 
but no such order shall be made, without 
giving the person affected thereby an op- 
portunity of being heard. 

(6) No proceedings shall be taken 
under Sections 476 to 479 inclusive for the 
prosecution of a person for giving or fabri- 
cating false evidence, if in respect of such 
a person proceedings may be taken under 
this section.” 

6. A bare reading of the provisions 
of this Section would show that before a 
complaint is lodged by a Court, it has to 
give notice to the person against whom 
such a complaint has been filed and he has 
to be heard about his objections, if any, 
against the making of such a complaint. 
This provision is mandatory and if it is not 
complied with before the said complaint is 
filed in Court, the same is liable to be 
quashed. 

7. This view is supported by a de- 
cision of this Court in Sham Babu Gupta 
v. State (Delhi Administration), 1965-67 
Pun LR 411. While giving the decision in 
Sham Babu Guptas case, the learned 
Judge relied on a decision of the Supreme 
Court in Dr. B. K, Pal Chaudhry v. State 
ao AIR 1960 SC 188, where it was 

eld: 

“In a case governed by sub-section (8) 
of Section 479-A the terms of both sub- 
sections (1) and (5) have to be complied 
with. The combined effect of these sub- 
sections is to require the Court intending 
to make a complaint, to record a finding 
that in its opinion a person appearing as 
a witness has intentionally given false evi- 
dence and that for the eradication of the 
evils of perjury and in the interests of jus- 
tice, it is expedient that such witness 
should be prosecuted for the offence and 
to give the witness proposed to be proceed- 
ed against, an opportunity of being heard 
as to whether a complaint should be made 
or not. 

Where therefore in the order passed 
by the High Court directing complaint to 
be filed against a witness there was no 
finding recorded by it that the witness had 
intentionally given any false evidence or 
that it was expedient to proceed against 
him for the eradication of the evils of per- 
jury and in the interests of justice, and 
further, the High Court did not give the 
witness a proper hearing to which he was 
clearly entitled under the terms of sub- 
section (5) of Section 479-A; 

Held, that the order was 
breach of the express provisions 


1972 PB, & H./21 IX G—42 


made in 


of the 


Mewa Singh v. Brahma Nand (P. C. Pandit JJ 
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section and could not be allowed to stand. 

Held further that the finding required 
to be made by Section 479-A. (1) was only 
of a prima facie nature and that it could 
not be a finding which would have any 
force at the trial upon the complaint made 
pursuant to that finding”. 


8 Thus it is obvious that Didar 
Singh has to be heard by the learned 
Subordinate Judge before he can order 
that a complaint be lodged against him 
before a Magistrate. If that is not done 
by the learned Judge, Didar Singh can, if 
so advised, file a petition under Sec. 561-A 
of the Code of Criminal Procedure for 
ar ar the criminal complaint made 
against him in the Court of a Magistrate. 
If, on the other hand, the learned Subor- 
dinate Judge, even after hearing the ob- 
jections of Didar Singh, makes a complaint 
against him, the latter has two courses 
open to him, He can either come to this 
Court under Section 561-A of the Code of 
Criminal Procedure and show that on the 
averments in the complaint itself, no case 
of perjury is made out against him and the 
complaint is liable to be quashed on that 
ground alone, or, in the alternative, he 
can face the trial before the Magistrate 
and get the complaint dismissed. If, how- 
ever, he is convicted, he has his remedies 
by way of appeal and then revision against 
the order of conviction under the provi- 
sions of the Code of Criminal Procedure. 

3 e present remedy, which 
Didar Singh has chosen, is not the correct 
one and the revision petition is not compe- 
tent. The same is, consequently, dismiss- 
ed. There wil, however, be no order as 
to costs. 

Petition dismissed. 
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Mewa Singh and others, Petitioners v. 
Brahma Nand and others, Respondents. 
Civil Revo. No. 228 of 1971, D/- 6 
1-1972, against order of O. P. Saini, 2nd 
Addl. Dist. J., Ludhiana, D/- 18-1-1971. 
Civil P. C. (1908), O. 6, R. 17 — 
Where an amendment is allowed subject to 
payment of costs, a party accepting costs 
without protest cannot challenge amend- 
ment. (Para 3) 
Cases Referred: | Chronological Paras 
AIR 1941 Nag 273 = 1941 Nag LJ 
871, H. M. Hasan v. Anna Daulatrao 
Kunbi 
AIR 1934 Nag 163 (1) = 30 Nag LR 
347, Abdul Rahman Khan v. Failkus 
Mohd. Khan 
AIR 1928 Lah 813 (2) = 10 Lah LJ 
i Sohan Lal v. Dhari Mal Ishar 
as 


CP/CP/B500/72/GDR 


822 P, & H. ([Pr. I] 


Y. P. Gandhi, for Petitioners; Naginder 
Singh, for Respondents Nos. 1 to 138 


ORDER:— This is a defendants’ revi- 
sion petition against the order passed by 
the lower Appellate Court permitting the 
plaintiffs to amend their plaint under the 
provisions of Order 6, Rule 17, Code of 
Civil Procedure. 

2. A preliminary objection has been 
raised by the learned counsel for the res- 
pondents that the petitioners are estopped 
from challenging the impugned order, be- 
cause they had accepted the costs subject 
to the payment of which the amendment 
had been allowed. The learned Additional 
District Judge had permitted the plaintiffs 
to amend the plaint subject to the payment 
of Rs. 100/- as costs to the detendants. 
The costs were paid to the petitioners and 
accepted by them, and, therefore, they, 
according to the counsel for the respon- 
dents, could not question the said order. 


3. After hearing the counsel, I 
find that there is merit in this objection. 
It has been laid down in a number of 
authorities that after the acceptance of the 
costs without protest, a party is estopped 
from challenging the order. Reference in 
this connection may be made to a rulin 
by Bhide J. in Sohan Lal v. Dhari M 
Ishar Das, AIR 1928 Lah 818 (2), where 
it was observed: 


“A party who has adopted an order of 
the Court and acted under it cannot after 
he has enjoyed a benefit under the order 
contend that it is valid for one purpose and 
invalid for another. 


Defendants resisted the suit for rendi- 
tion of accounts filed by the plaintiffs, 
pleading inter alia that no suit for accounts 
was maintainable on the facts alleged. The 
trial Court upheld that plea and dismissed 
the suit. On appeal the Court agreed 
with the trial Court that a suit for ac- 
counts was not maintainable on the facts 
alleged, but allowed the plaintiffs to amend 
the plaint on payment of Rs. 150/- as 
costs to the defendants, and remanded the 
case for retrial. The defendants took the 
costs but filed a second appeal from the 
order of remand. 


Held: that the appeal was not compe- 
tent as the defendants acquiesced in the 
order passed by the trial Court by accept- 
ing the costs awarded to them.” 


4, To the same effect are the de- 
cisions in Abdul Rahmankhan v. Failkus 
Mohamadkhan, AIR 1984 Nag 163 (1) and 
H. M. Hasan v. Anna Daulatrao Kunbi, 
AIR 1941 Nag 278. 

5. No decision taking a contrary 
view was cited before me. 

6. Following these authorities, I 
hold that the petitioners, after accepting the 
costs paid by the respondents to them are 
Sees from questioning the impugned 
order, 


‘4-1-1972, from decree of P. C. 


Gurinderjit Singh v. Gurdip Singh (P. C. Pandit f.) A.L RB. 
= 7. The result is that this petition 
fails and is dismissed. There il, how- 


ever, be no order as to costs. 
Petition dismissed. 


—_ 
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Gurinderjit Singh, a aa v. Gurdip 
Singh and others, Respondents. 

Second Appeal No. 460 of 1971, D/- 
Saini, Addl. 
Dist. J., Ferozepore, D/- 19-12-1970. 

(A) Civil P. C. (1908), S. 100 — Find- 
ing of fact —— When open to interference 
in second appeal, 

Finding of lower appellate court as to 
whether a lease deed is a genuine or a 
sham transaction even though one of fact 
can be interfered in second appeal if such 
a finding is vitiated because of the Court 
having ignored the oral and circumstantial 
evidenca in arriving at that finding. Seat 
16 Mad LJ 272 (PC), Rel. on. (Pr. 12 


(B) Punjab Pre-emption Act (1913), 
se 4 — Pre-emptor's right if can be defeat- 
ed. 

A vendee can defeat a pre-emptor’s 
right by legitimate means, but this object 
cannot be obtained by bringing about a 
transaction, which is not genuine or intend- 
ed to be acted upon. (Para 13) 
Cases Referred: | Chronological Paras 
(1906) 16 Mad LJ 272 = 1 Mad LT 

135 (PC), Rani Hemanta Kumari 
Devi v. Maharaja Jagadindra Nath POY ee 


H. S. Wasu, for Appellants; G. R. 
Majithia, for Respondents. 


JUDGMENT :— On 9th June, 1967, 
Nand Singh is said to have executed a 
lease-deed, Exhibit D-2/A, regarding land, 
measuring 150 Kanals and 7 Marlas, situ- 
ate in village Landeke, District Ferozepur, 
in favour of Gurdip Singh for a period of 
20 years beginning from 16th June, 1967. 
The lease money fixed was Rs. 1,800/- per 
year and this had to be paid by the lessee 
at the end of the year. The land revenue 
was to be paid by the lessor. There was 
a term in the deed that the lessor will not 
be able to evict the lessee before the ex- 
piry of the period of 20 years. It was 

ther mentioned that some land out of 
150 Kanals 7 Marlas, was under mortgage 
and the same would be redeemed by the 
lessor himself before 16th June, 1967. The 
possession of the land, which was free 
from mortgage, according to the deed, had 
been delivered to the lessee and as regards 
the mortgaged land, it was said that it 
would be given to the lessee immediately 
it was redeemed. This lease deed was, 
however, registered on 18th June, 1967, 
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on which date the stamp duty for this 
document was also paid. On 18th June, 
1967, vide Exhibit D/8, Nand Singh sold 
the entire land covered by the lease-deed, 
Exhibit D-2/A, to Kanwaljit Kaur and Sim- 
ran Kaur, wife and daughter respectively 
of Gurdip Singh, lessee, for Rs. 66,165/-. 

Kanwaljit Kaur’s share in the land was 
8/4th, while that of Simran Kaur 1/4th. 
Out of the sale price, Rs. 24,828/- were 
left with the vendees for payment to the 
previous mortgagees of the land and the 
remaining about Rs. 41,887/- were paid 
before the Sub-Registrar. Out of this land, 
149 Kanals 15 Marlas were under mort- 
gage with different persons for the total 
amount of Rs. 24,828/- and only 12 Mar- 
Jas of land were free from mortgage. It 
was, however, mentioned in the deed that 
possession of the land sold was delivered 
to the vendees. It was also stated that 


the land had eady been given by 
Nand Singh on lease for 20 years 
and the vendees would be bound by 
the terms of that lease-deed. This sale 
led to two suits for pre-emption. One 
(Suit No. 105 of 1968) was filed by Karam- 
jit Singh and Inder Singh, son and nephew 


respectively of the vendor, and the other 
(Suit No. 660 of 1968) by Gurinderjeet 
Singh, another son of the vendor. Both 
these suits were later on consolidated and 
evidence was recorded in the first one. 


2. These suits were contested by 
the vendees and as a result of the plead- 
ings of the parties, a number of issues 
were framed. We are, however, in this 
appeal, concerned only with issue No. 3, 
namely: 


“Whether lease in favour of defen- 
dant No. 1 (Gurdip Singh) is a sham trans- 
action and consequently the said transac- 
tion of lease and the sale in favour of 
defendants Nos. 2 (Kanwaljit Kaur) and 8 
(Simran Kaur) constitute only one transac- 
tion as allege 

3. The trial Court decreed the 
suits and it was held that the sons of the 
vendor had got a superior right of pre- 
emption and if they deposited the sale- 
price, they would be entitled to get the 
property in equal shares in the first inst- 
ance. If, however, they failed to do so, 
then the nephew could get the land by 
depositing the same amount. 


4. When the matter went in ap- 
_ peal before the learned Additional District 
Judge, Ferozepur, he modified the decree 
passed by the trial Court and directed that 
the decree-holders would get only symbo- 
lical or proprietary and not actual posses- 
sion of the suit land. This was done, be- 
cause he reversed the decision of the tri 
Court on issue No. 8 and found that the 
lease in favour of Gurdip Singh was not 
a sham transaction as held by the trial 
Court, and, therefore, the lessee would re- 
main in possession of the property sold 


Gurinderjit Singh v. Gurdip Singh (P. C. Pandit J.) [Prs. 1-7] P. & H. 328 


for 20 years. It was after the expiry of 
that period that the pe opiate could get 
actual possession of the land. Against this 
decision, the present second appeal has 
been filed by Gurinderjeet Singh. 

that has 


5. The only question 
been argued before me is regarding issue 
No. 3. It has been contended by the 
counsel for the appellant that the finding 
given by the learned Additional District 
Judge on this issue to the effect that the 
ease-deed, Exhibit D-2/A, executed by 
Nand Singh in favour of Gurdip Singh was 
a genuine transaction, was vitiated and it 
deserved to be reversed. 


6. In order to decide this ques- 
tion, we have first to see as to what are 
the proved facts in this case. There is no 
doubt that the lessee Gurdip Singh is the 
husband and the father of the two ven- 
dees, namely, Kanwaljit Kaur and Simran 
Kaur, respectively. The lease-deed ad- 
mittedly bears the date of 9th June, 1967, 
but it is in evidence that it was attested 
by Mr. Satwan Singh, Advocate, on 18th 
June, 1967. It is also beyond dispute 
that the stamp duty for this document was 
paid on 18th June, 1967, on which date 
it was also registered. It is common 
ground that the sale-deed was also execut- 
ed and registered on the same date, name- 
ly, 18th June, 1967. The stamp-paper for 
the sale-deed was, however, purchased on 
9th June, 1967. Gurdip Singh has come 
in the witness-box as D.W. 7 and stated 
that Nand Singh, the lessor, had approach- 
ed him 4 or 5 days after he had originally 
in May, 1967 settled to effect the lease in 
his favour and told him that he had been 
advised by his lawyer that instead of leas- 
ing out the land, he should sell the same 
as that would be for his benefit. 

Gurdip Singh had agreed to take the 
land on lease and, therefore, when the les- 
sor told him that he had given up the 
idea of leasing it out and wanted to sell it, 
Gurdip Singh informed him that he would 
give him a reply after consulting his wife, 
because she had some money in her own 
separate account. Gurdip Singh further 
deposed that after 2 or 8 days, the lessor 
again came to him and he then gave his 
consent to take the land on sale from him. 
If this statement of Gurdip Singh is cor- 
rect, then it is difficult to understand as 
to why on 9th June, 1967, Nand Singh, 
the lessor, again agreed to execute the 
lease-deed, Exhibit D-2/A. No explanation 
is coming forth on the record as to why 
the lease-deed had to be executed when 
Nand Singh had completely given up the 
idea of leasing out the land and had in- 
stead decided to sell it on the advice of 
his lawyer. 

a: The other circumstances, name- 
ly, that the stamp-paper for the sale-deed 
was purchased by the vendees on 9th 
June, 1967, shows that on that day, when 
the lease-deed is also alleged to have been 
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executed, it had been settled that the pro- 
perty would be sold and not leased out. 
It is possible that Gurdip Singh, subse- 
quently, on 18th June, 1967, thought that 
in order to defeat the possible pre-emptive 
right he might also get a document, like 
the lease-deed executed in the instant case, 
and it was, therefore, that the present 
lease deed came into existence. If the 
same was really a genuine document, it 
would have not only been executed but 
also registered on that very day i.e 9th 
June, 1967, after paying the proper stamp- 
duty. The sale-deed, as I have already 
said, was executed and registered on 18th 
June, 1967, and when that was done, it 
appears that the idea struck Gurdip Singh 
to make out a transaction of a lease-deed 
to defeat the possible right of pre-emption. 
That also explains as to why this docu- 
ment was executed, attested and registered 
after paying the stamp duty on one and 
e same day, ie., 18th June, 1967. 


As has been rightly pointed out by 
the trial Judge, the execution of the lease- 
deed and the sale-deed and their presen- 
tation before the Sub-Registrar on the 
same day do not make out any sense, be- 
cause apparently Nand Singh had no ne- 
cessity for executing the lease-deed since 
he was going to transfer his ownership 
rights to the defendants on that very day. 
The date, 9th June, 1967, had been writ- 
ten on the lease-deed possibly to show to 
the outside world that it had been written 
a few days earlier than the sale transac- 
tion. There is intrinsic evidence also in 
the documents, Exhibit D-2/A, which 
shows that it was merely a paper transac- 
tion and not intended to be acted upon. 
It was mentioned in the deed that posses- 
sion of the land, which was free from 
mortgage, had been given to the lessee. 
Curiously enough, it has not been proved 
on the record that possession of any land 
was taken by the lessee on 18th June, 
1967. It was said by Gurdip Singh in his 
evidence that he had taken possession of 
one Kanal of Jand on that day. 


This statement has been proved to be 
incorrect. There is a document, Exhibit 
D-5, on the record, which is a mutation 
dated 26th October, 1967, effected in 
favour of the vendees on the basis of the 
sale-deed. Therein, it has been mention- 
ed that possession of 12 Marlas of land, 
which was the only land free from mort- 
gage, was taken by the vendees and with 
regard to the rest of the land, it was stat- 
ed that its possession was with the mort- 
gagees themselves. This statement in the 
mutation definitely shows that the lessee 
had not taken ossession of any land, 
which was free from mortgage, on 18th 
June, 1967, as alleged by him. Then 
again, it is stated in the lease-deed that 
the possession of the mortgaged land will 
be given to the lessee on the date the 
same is redeemed. It is, however, esta- 
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blished on the record that the mortgaged 
land was redeemed on 18th June, 1967. 
But even after redemption, its possession 
was taken not by the lessee but by the 
vendees. This fact is proved by Exhibits 
D-7 to D-11, which are mutations regard- 
ing the redemption of the various mort- 
gages. 


8. The pre-emptors had also pro- 
duced Exhibit P-2 Khasra Girdawari from 
Kharif 1963 to Rabi 1968, which showed 
that during the relevant period Kharif 
1967 and Rabi 1968, the possession of the 
redeemed land and unencumbered land was 
of the vendees and not of the lessee. It 
may be stated that the learned counsel for 
the respondents made a reference to Exhi- 
bit P-3, which is a copy of the order dated 
8th August, 1968, passed by the Assistant 
Collector, Ind Grade, Moga. B i 
order, the Assistant Collector had made 
correction in the above entries ia the 
Khasra Girdawaris. On its basis, it was 
submitted that the land was in the posses- 
sion of the lessee and not the vendees. 
This order, however, shows that Gurdip 
Singh made an application for the correc- 
tion of the entries in the Khasra Girda- 
waris regarding the possession of the land 
for Kharif 1967 and Rabi 1968. 


On a notice of that application hav- 
ing been issued, Kanwaljit Kaur, respon- 
dent, appeared and stated that her husband 
Gurdip Singh had cultivated the land in 
question for the said period and it was 
still in his possession under the lease-deed 
and further that she had no objection i 
the necessary correction was ordered. The 
Assistant Collector, then, mainly on the 
basis of the statement of Kanwaljit Kaur, 
made the necessary correction. It is perti- 
nent to mention that this order had been 
made during the pendency of the pre- 
emption suits, which had been filed in 
June, 1968. Gurdip Singh realised that 
the fact that the possession of the land 
in disprte was with the vendees, and not 
with him, might go against him and it was, 
therefore, that he obtained this collusive 
order of the correction of the said entries 
merely on the admission of his wife. This 
document, therefore, cannot be of any 
avail to the respondents. 


9. According to Gurdip Singh, he 
had to pay the mortgage money and re- 
deem the land. He stated that he actu- 
ally paid that amount and got the land re- 
deemed. This again is wrong, because the 
receipts, Exhibits D-1 and D-2, produced 
on the record by the vendees themselves, 
show that the mortgage amoun? was paid 
by the vendees and it were they who re- 
deemed the land. Both these receipts are 
dated 13th June, 1967. Exhibit D-I is 
for Rs, 2160/- and is regarding 9 Kanals 
12 Marlas, while Exhibit D-2 is for Rupees 
§268/- and it pertains to 44 Kanals 3 Mar- 
las. The mortgagees have also come into 
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the witness-box and stated that it were 
the vendees, who paid the amount to them. 
It is also in evidence that it was the lessee, 
who paid the sale-price and it was he, who 
actually got the sale-deed executed and 
registered before the Sub-Registrar. 


If the lease was not a sham transac- 
tion, it is obvious that the vendees would 
not have paid the mortgage amount, be- 
cause they would have got the possession 
of the land only after a period of 20 
years. This circumstance also goes a long 
way in showing that the lease-deed was not 
to be acted upon and had been executed 
merely to defeat the right of the pre-emp- 
tors. Then again, if the lease-deed was a 
genuine document, it meant that the lessor, 
as mentioned in the deed, had undertaken 
to pay the mortgage amount of Rs. 24,828 
to the mortgagees for redeeming the land 
from them and then handing over its pos- 
session to the lessee. Why should he 

ave paid this large amount for the bene- 

fit of the lessee, when he was only going 
to get a yearly income of Rs. 1,800/- from 
the land for 20 years? The record, how- 
ever, shows that this liability alleged to 
have been undertaken by the lessor was 
not true, because he immediately sold the 
land and it were the vendees, who redeem- 
ed it. 


It is also established on the record by 
the endorsement of the Sub-Registrar on 
the sale-deed, Exhibit D-3, that the amount 
of Rs. 41,887/- was paid to the vendor 
by Gurdip Singh and not the vendees. It 
is further proved by the copies of the sav- 
ings bank accounts, Exhibits D-1/A_ and 
P.W. 5/A, of Kanwaljit Kaur and Gurdip 
Singh that the entire amount was paid out 
of the account of the lessee and not of the 
vendees. The close relationshi between 
the vendees and the lessee and the active 
part played by the latter in getting both 
the dee s executed on the same day also 
support the case of the pre-emptors. Again, 
it is significant that Kanwaljit Kaur, the 
major vendee, had not come into the wit- 
ness-box to depose that the lease-deed 
was a genuine transaction. 


10. All the facts and circumstan- 
ces mentioned above, in my opinion, con- 
clusively prove that the lease-deed, Exhi- 
bit D-2/A, had been executed merely to 
defeat the right of pre-emption. It was 
not a genuine transaction and was not in- 
tended to be acted upon by the parties. 


Ji; It was contended by the learn- 
ed counsel for the respondent that the find- 
ing, as to whether the lease-deed was a 

enuine or sham transaction, was one of 
act and should not be interfered with in 
second appeal. 

12. After going through the evi- 
dence produced in this case and hearing 
the counsel for the parties, I am of the 
view that the finding given by the learn- 
ed Additional District Judge on this point 


Gurinderjit Singh v. Gurdip Singh (P. C. Pandit J.) [Prs. 9-12] P. & H. 825 


is vitiated inasmuch as he has, in arriving 
at this finding, ignored important docu- 
mentary, oral and circumstantial evidence. 
The documentary evidence, as already 
mentioned above, consists of Exhibits D-I, 
D-2, D-5, D-7 to D-11 and P-2. The oral 
evidence was the statement of Gurdip 
Singh himself as D.W. 7. The circumstan- 
tial evidence has been referred to above by 
me. The learned Judge has also failed to 
meet the reasoning of the trial Court, when 
reversing its finding on this issue. Refer- 
ence in this connection may be made to 
the Privy Council ruling in Rani Hemanta 
Kumari Debi v. Maharaja Jagadindra Nath 
Roy, (1906) 16 Mad LJ 272 (PC), where- 
in it was observed: 


“It is better that the appellate Court 
whenever it reverses the fader of the 
lower Court, comes into close quarters 
with the judgment of the lower Court 
and meets the reasoning therein.” 

Besides, at places the learned Judge had 
proceeded on wrong facts. In his judg- 
ment, he had observed that none of the 
pre-emptors Karamjit Singh, P.W. 4, and 
Gurinderjeet Singh, D.W. 8, had, in their 
own statements, said a word about their 
allegation that the lease-deed was a sham 
transaction. I have seen the record and 
this is not a correct statement. Gurinder- 
jeet Singh had, in cross-examination by the 


counsel for the plaintiffs, stated that the 
vendee in this case was in fact Gurdip 
Singh and the lease-deed executed in his 


avour was a fictitious document. Karam- 
jit Singh had also deposed that no Patta- 
nama (lease-deed) was ever executed by 
his father Nand Singh and, consequently, 
the question of his presence at the time 
of the execution of the said deed did not 
arise. Then again, the learned Judge had 
observed that Gurdip Singh, lessee, had 
affirmed as D.W. 7, that the  lease-deed 
was a genuine transaction and quite inde- 
pendent of the sale-deed, as he had got 
possession of one Kanal of that land as a 
lessee on 9th June, 1967, and of the re- 
maining land on 18th June, 1967, when 
he paid the mortgage debt and got it re- 
deemed from the mortgagees. 


As I have already observed above, it 
is proved on the record that Gurdip Singh 
did not get possession of any portion of 
the land as a lessee either on 9th ‘une, 
1967, or 18th June, 1967. Besides, it was 
not he, but the vendees, who paid the 
mortgage amount and got the land redeem- 
ed. In my opinion, the learned Judge 
approached the consideration of this issue 
from an erroneous point of view also. The 
learned Judge started by mentioning the 
distinction between a Benami and a sham 
transaction. But nobody had pleaded in 
this case that there was any Benami trans- 
action. The case set up by the pre-emp- 
tors was that though the lease-deed had 
been executed, it was not meant to be act- 
ed upon by the parties and it had come 
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into being merely for the purpose of de- 
feating the right of pre-emption. That 
being so, the only question to be deter- 
mined was whether this allegation had 
been established or not. His finding being 
vitiated on account of the reasons men- 
tioned above, was, therefore, liable to be 
set aside. 


13. It is true that a vendee can 
defeat a pre-emptor’s right by legitimate 
means, but this object cannot be obtaine 
by bringing about a transaction, which is 
not genuine or intended to be acted upon 
and this is precisely what has happened 
in the instant case. 


. In view of what I have said 
above, I would accept this appeal, set 
aside the decree passed by the lower ap- 
pellate Court and restore that of the trial 
Court. In the circumstances of this case, 
however, the parties will bear their own 
costs in this Court as well. 


15. While disposing of Civil Mis- 
cellaneous Application No. 1174-C of 1971, 
in this very appeal, I had in my order 
dated May 27, 1971, observed that in- 
stead of deciding the said application on 
merits it would be desirable if the main 
appeal be listed for hearing on an actual 
date to be fixed by the office. Counsel for 
the respondents, at that time, undertook 
to give actual possession of the land in 
dispute, in whatever condition it was, to 
the pre-emptors in case their appeal suc- 
ceeded in this Court. In view of that 
undertaking, I direct that the respondents 
should now give actual possession of the 
land in question to the appellants immedi- 


ately. 
Appeal allowded. 
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Y. S. Kumar and another, Appellants 
v. Kuldip Singh Jaspal, Respondent. 

F.A.O. No. 164 of 1968, D/- 17-12- 
1971, against order of Gurbachan Singh 
Bajwa, Chairman, M.A.C.T. Punjab, Chan- 
digarh, D/- 80-12-1967. 

(A) Motor Vehicles Act 
tion J110-B — 
loquitur. 

Where A, going on a cycle by his left 
side prior to crossing a road, stopped his 
cycle along the margin of the road about 
60 feet wide and placed his left foot on 
the kacha portion of the road and the 
right on the paddle but before he could 
look back to see if the road was clear and 
he could cross, B riding a motor cycle pas- 
sed from behind at high speed and struck 
his motor cycle against A’s right ankle, B 
held was guilty of negligent driving. 

: (Paras 2, 7) 


(1939), Sec- 
Negligence — Res ipsa 
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(B) Motor Vehicles Act (1939), Sec- 
tion 110-B — Award of compensation. 


Where the ankle of a gazetted officer 
with a touring job was fractured in a 
motor-cycle accident the award of Rupees 

500/- on account of shock and pain and 
Rs. 7200/- as compensation for permanent 
physical disability and loss of enjoyment of 
normal life held was not excessive. 

(Para 8) 

R. M. Suri with L. M. Suri, for Ap- 
pellants; R. N. Narula, for Respondent. 


JUDGMENT :— This is appeal by 
Y. S. Kumar and General Insurance Society 
Limited against Kuldip Singh Jospa, It 
is directed against the award of the Motor 
Accidents Claims Tribunal, Punjab dated 
December 30, 1967 granting the claim of 
the respondent to the extent of Rs. 8,700 
for the injury of the right ankle suffered 
by him consequent upon negligent driving 
of motor-cycle by the first appellant. Facts 
leading to the appeal are as under:— 


2. The respondent is Excise 
Taxation Officer. The accident occurred 
at 10-45 a.m. on January 23, 1966. On 
that date, the respondent was working at 
Jullundur. He was proceeding on a cycle 
along the G. T. Road from the side of 
District Courts towards Nehru Garden. He 
had to cross another road as he wanted to 
make purchases from some shop. Prior 
to the crossing of that road, he stopped 
his cycle along the margin of the metalled 
portion of the road, Pia en his left foot 
on the kacha portion of the road and the 
right on the paddle. Before he could look 
back to see if the road was clear and he 
could cross, the frst appellant riding motor- 
cycle No. PNA-8692 passed from behind 
at a high speed and struck his motor-cycle 
against the right ankle of the respondent. 
The respondent fell down and became un- 
conscious. He was picked up by Apa Jit 
Singh, Inspector of Excise and Taxation 
Department B. R. Nair and some medical 
students. They carried him to the Civil 
Hospital. The occurrence was seen by Apa 
Jit Singh and B. R. Nair, who at the rele- 
vant time happened to be walking along 
the road. His injuries were examined by 
Dr. Shingara Singh at 11-30 am. on that 
very day. He found fracture of the lower 
ends of the right tibia and fibula and a 
swelling on the ankle. He also noticed an 
abrasion on the right leg just above the 
tight knee. 


3. The respondent made applica- 
tion claiming Rs. 25,000. The first appel- 
lant did not file any written statement. 
The insurance company, however, put in 
written statement and denied liability to 
meet the claim of the respondent. The 
follewane issues were framed by the trial 

ourt:— 


(1) Was the accident due to any neg- 
ligent act on the part of the driver of the 
vehicle involved? . 


and; - 
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(2) What is the quantum of compen- 
sation due, if any and from whom? 

(3) Is the application bad for any rea- 
sons mentioned in the written statement. 
If so, to what effect? 


4, The above two _ eye-witnesses 
corroborated the testimony of the respon- 
dent. No evidence was given on behalf of 
the second appellant, the insurance com- 
pany. The first appellant relied on medi- 
cal report of Dr, Lobo, Chief of Orthopae- 
dics Department, Christian Medical Col- 
lege and Hospital, Ludhiana about the in- 
juries ered by the respondent. At the 
trial, the defence of the first appellant was 
that the respondent was riding the cycle 
and abruptly tried to cross the road with- 
out giving any signal or indication that 
he was so doing and that the motor-cycle 
in spite of low speed and blowing of horn 


struck against the cycle and hence the 
injuries caused to the respondent. Under 
issue No. 1, the Tribunal held that the 


accident occurred due to negligent driving 
on the part of the first appellant. Under 
issue No. 2, it found that the appellant 
was entitled to compensation of Rupees 
8,700. The third issue was not pressed. 

5. Shri R. M. Suri appearing on 
behalf of the appellants has contended 
that on the basis of the evidence given, 
there is no justification for the first appel- 
lant being held guilty of negligent driving 
and that the quantum of compensation 
awarded is excessive. 

6. In support of the fact of occur- 
rence of the accident and default on the 
part of the first appellant, two  eye-wit- 
nesses have supported the respondent. B. 
R. Nair A.W. 1 is Manager of the Branch 
of the State Bank of Patiala at Kapurthala. 
On the date of the occurrence, he was in 
Jullundur. Apa Jit Singh A.W. 3, the 
other eye-witness is Inspector of Excise 
and Taxation Department. He also states 
that he happened to pass by the road and 
saw the first appellant striking his motor- 
cycle against the respondent and thereby 
causing injuries to him. Both these wit- 
nesses are of status, having not been shown 
in any way to be interested in or related 
to the respondent. Apa Jit Singh stated 
that although he was an Inspector in the 
same Department, in which the respondent 
was working, he had never worked as sub- 
ordinate to him. Both these witnesses 
have consistently stated that the respon- 
dent had not actually left the margin of the 
road to cross the road but was on the mar- 
gin with left foot on the kacha portion of 
the road. The width of the metalled por- 
tion of the road as admitted by the first 
appellant appearing as R.W. 1 is 60 to 65 
feet. This shows that the first appellant 
had plenty of space of metalled portion 
of the road to avoid striking against the 
respondent, when the respondent happen- 
ed to be on its margin and was not in 


the middle of the road. It has also been 
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stated by both B. R. Nair and Apa Jit 
Singh A.Ws. that the motor-cycle was be- 
ing driven by the first appellant at a high 
speed and that at the time the accident 
occurred, he neither cared to swerve his 
motor-cycle away from the margin, on 
which the respondent was standing nor 
cared to blow the horn to warn the res- 
pondent nor applied brakes of the vehicle 
to stop it. 


7. The respondent is the injured 
person. The occurrence took place at 10-45 
a.m. His injuries were examined by Dr. 
Shingara Singh 45 minutes after the oc- 
currence. It is admitted by the first ap- 
pellant that the respondent received inju- 
ries as a result of the striking of his motor- 
cycle against the cycle of the respondent. 
In spite of service, the first appellant did 
not care to file any written statement to 
precisely place before the Tribunal the 
pleas of his defence. In his testimony, the 
first appellant stated that it is on account 
of the respondent having abruptly chosen 
to cross the road that his motor-cycle 
struck against the cycle of the respondent. 
He has stated that he was not at all driv- 
ing the motor-cycle at a high speed and 
that he had blown the hom. No further 
evidence in support of the circumstances as 
alleged by him, under which the accident 
is said to have occurred, has been given 
by him. There is no reason why the two 
independent witnesses produced by the 
respondent about the circumstances as al 
leged by him be not believed. In spite of 
lengthy cross-examination directed against 
them, no information was elicited to cast 
any doubt either about their presence or 
the veracity of the facts deposed to by 
them. On the basis of this evidence, 1] 
have no doubt that it is as a result of neg- 
ligent driving on the part of the first ap- 
pellant that the accident occurred and the 
injuries were caused to the respondent. 


8. Now, I come to the quantum 
of compensation. Considering that the res- 
pondent is a gazetted officer and suffered 
not only from a a pain and mental 
worry because of the injuries at the ankle 
caused to him but has also suffered from 
physical disability of a permanent nature. 
This disability has affected enjoyment of 
normal life by him. He has been granted 
Rs. 1500 on account of shock and pain for 
the past, present and future and has been 
awarded compensation of Rs. 7,200 at the 
rate of Rs. 50 per mensem for a period 
of 12 years on account of physical disabi- 
lity and loss of enjoyment of normal life. 
As already referred to, Dr. Shingara Singh 
found that both the ends of the tibia and 
fibula at the points where they join the 
ankle of the foot had been fractured. He 
found that injury to be grievous and gave 
the opinion that that fracture had caused 

im permanent disability. He assessed the 
extent of that disability to be 5 per cent. 
Even Dr. Lobo, whose medical report has 
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been placed on the record at the instance 
of the appellant, certified that the nature 
of the injury suffered at the ankle by the 
respondent would cause him pain, when 
he would walk fast or run or climb stairs 
and had every chance of being of a perma- 
nent nature. Considering the medical. 
opinions of the two doctors and the offi- 
cial status of the respondent being one of 
an officer and also taking into considera- 
tion the fact that his job carried with it 
the responsibility of touring and out-door 
official work, the amount of compensation 
awarded whether on account of physical 


pain and mental worry or on account of 
physical serine of a permanent charac- 
ter adversely affecting e efficient dis- 


charge of his official duties and the enjoy- 
ment of normal life is not excessive. 

For the foregoing reasons, the 
appeal is disallowed with no order as to 


costs. 
Appeal disallowed. 
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The State of Haryana and others, Ap- 
ellants v. Hari Singh and others, Respon- 
ents. 


Letters Patent Appeal No. 650 of 
1970, D/- 28-9-1971, against judgment of 
A. D. Koshal, J. in C. W, No. 615 of 1970, 
D/- 29-5-1970. 

(A) East Punjab Holdings 
tion and Prevention of Fragmentation) 
Rules (1949), R. 16 Gi) — Expression ‘at 
a scale prescribed’ — Meaning of — Scale 
cannot be fixed or changed by executive 
instructions but only by amendment 
rules: 1968 Cur LJ 911 (Punj and Har.), 
Followed. Order in Civil Writ No. 615 of 
1970, D/- 29-5-1970 (Punj. and Har.), 
Affirmed, (Para 3) 

(B) Interpretation of Statutes — Rules 
made under the Act — Words used in the 
Rules must be interpreted in the way they 
are defined in the Act. (Para 8) 
Cases Referred: Chronological Paras 
1969 Pun LJ 47, Puran v. State of 


Hary 


(Consolida- 


aryana 
(1968) Cur LJ 911 Co: and Har.), 
_ Bool Singh v. State of Punjab 
(1966) 68 Pun LR (Gurp) 640, 
Ganda Singh v. State of Punjab 4 
Ashok Bhan for Advocate-General, 
Haryana, for Appellants; U. D. Gaur, for 
Respondents. 
JUDGMENT :— The sole question 


that arises for determination in this letters 
patent appeal relates to the interpretation 
of the expression “prescribed? as used in 
Rule 16 (ii) of the East Punjab Holdings 
(Consolidation and Prevention of Fragmen- 


EP/EP /C786/72,/BSK 


State v. Hari Singh 


' A. I R. 


tation) Rules, 1949, referred to hereinafter 
as the Rules, framed under the e-mak- 
ing power conferred by Section 46 of the 
East Punjab Holdings (Consolidation and 
Prevention of Paent na Act, 1948, 
hereinafter called the Act. 


2. A scheme of consolidation of 
holdings for village Bahlba, Tehsil Gohana, 


District Rohtak, was prepared by the con- ` 
solidation authorities and an area measur- 
ing 3220 Kanals 4 Marlas was reserve 


for common purposes allegedly under Sec- 
tion 18 of the Act. Sixty-six right-holders 
filed a writ petition in this Court under 
Articles 226 and 227 of the Constitution 
of India challenging the scheme and the 
attack was directed mainly on the ground 
that the said reservation was in contraven- 
tion of Section 18 read with Rule 16 (ii). 
These provisions have been reproduced by 
the learned Single Judge in his judgment 
but for facility of reference they may be 
quoted again in extenso:— 

Section 18. 

“Lands reserved for common  purpo- 

ses—— Notwithstanding anything contained 
in any law for the time being in force, it 
shall be lawful for the Consolidation OM- 
cer to direct-— 
(a) that any land specifically assigned 
for any common purpose shall cease to be 
so assigned and to assign any other land 
in its place; 

(b) that any land under the bed of a 
stream or torrent flowing through or from 
the Siwalik mountain range within the 
State shall be assigned for any common 
purpose; 

(c) that if in any area under consoli- 
dation no land is reserved for any common 
ied a Pon extension of the village 
abadi, or if the land so reserved is inade- 
quate, to assign other land for such pur- 
pose. 


Rule 16 (ii). 

“In an estate or estates where during 
consolidation proceedings there is no sham- 
lat deh land or such land is considered in- 
adequate, land shall be reserved for the 
village Panchayat and for other common 
purposes, under Section 18 (c) of the Act, 
out of the common pool of the vilage at 
a scale prescribed by Government from 
time to time. Proprietary rights in respect 
of land so reserved (except the area reserv- 
ed for the extension of abadi proprietors 
and non oe) shall vest in the pro- 
prietary body of the estate or estates con- 
cerned and it shall be entered in the 
column of ownership of record of rights 
as (Jumla Malkan W Digar Haqdaran Arazi 
Hasab Rasad Raqba). The management of 
such land shall be done by the Panchayat 
of the estate or estates concerned on be- 
half of the village AE body and 
the Panchayat shall have the right to uti- 
lise the income derived from land so 
reserved for the common needs and the 
benefits of the estate concerned.” 
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It will also be useful to refer at this stage 
to Section 46 (2) (c) which gives the rule- 
making power. This provision reads as 
under:— 

“46 (2). In particular and without pre- 
judice to the generality of the foregoing 
power, the State Government may make 
rules providing for— 

G ¢ G 

(e) the manner in which the area is 
fo be reserved under Section 18 and the 
manner in which it is to be dealt with and 
also the manner in which the village abadi 
is to be given to proprietors and non-pro- 
rietors (including scheduled castes, Sikh, 
ae classes, artisans and labourers) 
on payment of compensation or other- 
wise. 

Section 2 (g) defines the expression “pres- 
cribed” as follows:— 


“‘prescribed’ means prescribed by 
rules made under this Act; 


Section 18 admittedly empowers the 
Consolidation Officer to reserve land for 
common purpose in certain contingencies 
but the manner in which reservation is to 
be made is guided and controlled by Rule 
16 (ii). A plain reading of this rule indi- 
cates that in an estate or estates where 
during the consolidation proceedings there 
is no shamlat deh or such land is consider- 
ed inadequate, land has to be reserved for 
the village Panchayat, and for other com- 
mon purposes, out of the common pool of 
the village, and the scale of such reserva- 
tion is to be prescribed by the Govern- 
ment from time to time. 


3. It is a common ground before 
us that a scale has been fixed by executive 
instructions issued by the State Govern- 
ment but not prescribed under the Rules. 
The contention on behalf of the State is 
that the word “prescribed” as used in 
Rule 16 (ii) must not be given the mean- 
ing as assigned to it by Section 2 (g) of 
the Act and all that is necessary under the 
rules is that some scale must be fixed. The 
contention, in other words, is that it could 
not be intended by the rule-making autho- 
rity that every time a scale is to be fixed 
or changed, the rules be amended. We 


are afraid there is no substance in this 
contention. A meaning has been given 
to the word “prescribed” by the Act and 


if the same expression is used in the rules, 
it cannot be given a different meaning un- 
less the context points to the contrary or 
it leads to any repugnancy. The State Gov- 
ernment has the power to make rules 
under Section 46 (2) (e) in regard to the 
manner in which area is to be reserved 
under Section 18 and the matter of fixa- 
tion of scale beyond doubt relates to the 
manner of such reservation. Jt could not 
possibly be intended that scales could be 

ed by executive instructions when, as a 
matter of fact, the fixation of such scales is 
of great value and significance to the land- 
Owners in regard to reservation of land for 
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common purposes. Executive instructions 
cannot take the place of rules and any 
interpretation permitting executive instruc- 
tions to change the scales from time to time 
will be contrary to the scheme of the Act 
which provides for rules to be made for 

e manner in which an area is to be re- 
served for common purposes, Reference to 
Section 18 of the Punjab General Clauses 
Act is not out of place in this connection 
and it reads as under:— 


“Where, by any Punjab Act, a power 

to issue any notification, order, scheme, 
rule, form, or bye-law is conferred, then 
expressions used in the notification, order, 
scheme, rule, form or bye-law, shall, un- 
less there is anything repugnant in the 
subject or context, have the same respec- 
tive meanings as in the Act, conferring the 
power. 
This provision again shows that an ex- 
pression used in any Act or the rules made 
thereunder has to be given the same mean- 
ing. 

4, Narula, J. in Ganda Singh v. 
State of Punjab, 1966-68 Pun LR (Supp) 
640, had an occasion to consider Section 
18 (c) and Rule 16 (ii). A controversy was 
raised before the learned Judge as to 
whether a scale of. reservation as contem- 
plated by Rule 16 (ii) had been prescrib- 
ed or not. On a reference to the aver- 
ments of the parties, the learned Judge 
reached the conclusion that though reser- 
vation had been made for common pur- 
poses out of the common pool, no such 
scale had been prescribed by the Govern- 
ment, as urged by the counsel for the 
State. This authority does not directly 
cover the point in the instant case. 


5. Again, the judgment of B. R. 
Tuli, J. in Puran v. The State of Haryana, 
1969 Pun LJ 47, obliquely lends support 
to the proposition that reservation must be 
prescribed under Rule 16 (i) but there is 
no discussion on the subject. 


6. The point in question has been 
dealt with only by R. S. Sarkaria, J. in 
Bool Singh v. State of Punjab, 1968 Cur 
LJ 911 (Punj. and Har.), where it is ob- 
served that “prescription of a scale by a 
mere executive order, as distinguished 
from a statutory rule, is not valid prescrip- 
tion of the scale within the contemplation 
of Rule 16 (ii), and has, therefore, to be 
ignored. 

7. We are in respectful agreement 
with the view of Sarkaria, J. in the afore- 
said case and must hold that the scale for 
reservation has to be prescribed in the 
rules itself and not that the same can be 
fixed by executive instructions. 

8. For the foregoing reasons, there 
is no merit in the appeal which stands dis- 
missed with no order as to costs. 

Appeal dismissed. 
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Madho Dass Tek Chand and another, 
Appellants v. Midha Singh and another, 
Respondents. 


Letters Patent Appeal No. 241 of 
1971, D/- 21-9-1971, against Judgment of 
Ranjit Singh Sarkaria J., in Civil Writ 
No. 8008 of 1969, D/- 8-8-1971. 

(A) Punjab Security of Land Tenures 
Act (10 of 1958), Ss. 16, 19B — Saving 
of tenancies from effect of transfers — 
Nature of. 


In case of transfer to a person who 
holds land within the permissible area by 
a small landowner out of his permissible 
area, which makes the transferee a big 
landowner, i. e., a landholder holding in 
excess of the permissible area by reason of 
the transfer, the consequences envisaged by 
S. 19-B come into play and in his 
case surplus area is to be determined. 1967 
Punj LJ 77, Distinguished. (Para 10) 


(B) Punjab Security of Land Tenures 
Act (10 of 1953), S. 18 — Right of ten- 
ants to purchase land — Nature of. 


Tenant’s applications for purchase of 
land under Section 18 have to remain in 
abeyance till the Collector reserves the 
permissible area vis-a-vis the landlord. 
Civil Writ No. 3008 of 1969, D/- 8-3- 
1971 (Punj. & Har.), Reversed; 73 Punj 
LR 996, Followed. (Para 18) 
Cases Referred: Chronological Paras 
(1971) L. P. A. No. 760 of 1970, 
D/- 20-9-1971 = 78 Punj LR 996, 
Jee Ram v. Govind 

1969 Punj LJ 560, Ram Singh v. Inder- 
jit Singh 

AIR 1967 SC 502 = 1967 Punj LJ 31, 
Gurbax Singh v. State of Punjab 

1967 Punj LJ 77 = 1967 Cur LJ 310, 
Rajinder Kumar v. State of Punjab 

AIR 1966 Punj 428 = ILR (1966) 2 
Punj 447 (FB), Khan Chand v. 
State of Punjab 3 


N. L. Dhingra (Krishan Kukar with 
him), for Appellants; D. N. rig Ai Sr. 
Advocate (B. N. Aggarwal with him), for 
Respondents. 


JUDGMENT:— This appeal under 
Clause X of the Letters Patent is directed 
against the decision of a learned Single 
Judge of this Court rejecting the petition 
of the appellants under Articles 226 and 
227 of the Constitution of India. In this 
petition, the petitioners challenged the 
right of the respondent tenant to purchase 
the land under Section 18 of the Punjab 
Security of Land Tenures Act (Act No. 10 
ol aR (hereinafter referred to as the 

ct). 


2. The facts giving rise to this ap- 
peal are that Madho Dass is a displaced 


CP/DP/C38/72/SNV 


Madho Dass v. Midha Singh 


A. I. R, 


person from Pakistan. He was allotted 58 
standard acres and 1l units of land in 
tehsil Fatehabad, district Hissar, in lieu 
of the land left by him in Pakistan. In a 
artition suit filed by his son Nanak Chand, 
alf of the land allotted to him was en- 
tered in the name of Nanak Chand. In 
the year 1962, the Rehabilitation authori- 
ties cancelled four standard acres and one 
unit out of the land allotted to Madho 
Dass. Thus, he was left with 49 standard 
acres and 10 units of land, the same be- 
ing well within his permissible area. 

3. The Surplus Area Collector de- 
clared 18.4 standard acres equal to 35-13 
ordinary acres of Madho Dass’ land as sur- 
plus area on January 7, 1965 under the 
Act, Madho Dass preferred an appeal to 
the Commissioner, who rejected the same 
on December 8, 1965. He went up in re- 
vision to the Financial Commissioner, who 
allowed his revision petition and set aside 
the order of the Collector with the find- 
ing that there was no surplus area with 
Madho Dass. This decision finds support 
from the Full Bench decision of this Court 
in Khan Chand v. State of Punjab, ILR 
(1966) 2 Punj 447 = (AIR 1966 Punj 423). 


4, It is common ground that Midha 
Singh, the present respondent, was culti- 
vating field Nos. 2170, 2171 and 2172 as 
a tenant under Madho Dass, from the 
year 1954. After consolidation the num- 
bers changed and the total area under the 
tenancy came to 77 Kanals and 5 Marlas. 
The tenant made an application on Janu- 
ary 19, 1966, under Section 18 of the Act, 
for the purchase of the land under his 
tenancy, An attempt was made by the 
father and the son to evict Midha Singh. 
The plea was that Madho Dass was a 
small landowner and the entire land being 
within his “permissible area” the tenant 
could be evicted. This application was 
allowed and the purchase application of 
the tenant was dismissed by the Assistant 
Collector on 4th July, 1966. Two appeals 
against the aforesaid orders were preferred 
by the tenant to the Collector who reject- 
ed both of them on 24th October, 1966. 
The tenant 


then preferred two revision 
petitions to the Commissioner, but with 
no success. The tenant then preferred 


further revision petitions to the Financial 
Commissioner, who partly allowed the same 
by his order dated September 16, 1967. 
The result being that he permitted the 
tenant ta purchase half of the land com- 
prised in his tenancy and which was under 
the ownership of Nanak Chand. The de- 
cree for eviction in favour of Nanak Chand 
was also set aside. This led to the filing 
of the present writ petition by Madho Dass 
and Nanak Chand. 

5. The learned Single Judge, after 
examining the various contentions urged by 
the learned counsel for the petitioners re- 
jected the petition. The petitioners have 
come up in appeal. 
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, The contentions that have been 
advanced by the learned counsel for the 


appellants before us are:— 

(i) that Madho Dass was a small land- 
owner as he did not own land above the 
“permissible area”. At the time he made 
the transfer of land to his son he was a 
big landowner and thus any transfer by 
him has to be ignored. Later on by reason 
of cancellation of part of his allotment, he 
became a small landowner. The tenant 
thus cannot maintain his application under 
Section 18 as qua him Madho Dass is a 
small landowner. 

Gi) That after the dismissal of the 
petition under Articles 226 and 227 of the 
Constitution of India by this Court, the 
father and the son have divided the land 
and the land which is the subject-matter 
of the tenancy of the respondent, has 
fallen to the share of the father and the 
entire land with the father being within 
his “permissible area”, the application for 
purchase must fail. 


(iii) That in any event if the transfer 
to the son is not to be ignored and the 
son is to be treated as a big landowner, 
his reserved area has not been determined 
and unless that is determined, Section 18 
application cannot be allowed, because the 
land under the tenant may fall within the 
reserved area and in that contingency the 
application under Section 18 of the Act 
would fail. 


(iv) That by Madho Ram’s transfer of 
his undivided share in half the land in dis- 
pute, the respondents did not become the 
tenants of Nanak Chand transferee. 


7. The learned counsel for the 
respondents has controverted these conten- 
tions. We propose to deal with these con- 
tentions in the order in which they have 
been stated. 

Contention No. 1: 

8. The question whether Madho 
Dass had land within the “permissible area” 
was settled by the Commissioner and that 
decision holds the field. Even the Finan- 
cial Commissioner in revision, in Section 18 
application was driven to the conclusion 
that so far as Madho Dass is concerned he 
is a small landowner, whose holding does 
not exceed the “permissible area”. It is 
only vis-a-vis his son Nanak Chand, it has 
been held that he holds land more than 
the permissible area and is not a small 
landowner, The learned Single Judge re- 
pelled the contention of the learned coun- 
sel for the landowner that the transfer by 
Madho Dass to his son is to be ignored 
on the ground that the provisions of S. 16 
of the Act were meant for the benefit 
of the tenants. It is on this basis that the 
decisions of Narula J. in Rajinder Kumar v. 
State of Punjab, 1967 Punj LJ 77 and of 
the Division Bench in Ram Singh v. Inder- 
jit, 1969 Punj LJ 560, were distinguished. 
Narula J., in Rajinder Kumar’s case (supra), 
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while dealing with an application under 
orion 18 of the Act, cheered as fol- 
ows:— 


“For determining the rights of a ten- 
ant under Section 18 of the Act, the alleg- 
ed transfer in favour of the petitioners has 
to be completely ignored. This legal fic- 
tion of the deeming provision must be pur- 
sued to its logical end. The result is that 
in so far as the right of the tenant in his 
claim under Section 18 is concerned, the 
transfer of any a of the original holding 
after the Ist February, 1955, has to be 
treated as absolutely non-existent and it is 
to be deemed as if the land continued in 
the hands of the original landowner. The 
necessary consequence of the legal fiction 
is that in the course of determination of a 
tenant's petition under Section 18 of the 
Act, if the original landowner dies, the 
legal fiction must be extended to the situa- 
tion which would have arisen if there had 
been no transfer after the Ist February, 
1955, and as if the original owner had con- 
tinued to own the land in dispute till the 
date of his death resulting in the same 

assing out to his heirs irrespective of the 
act that it does not really go to the heirs 
as it was factually not a part of the estate 
of the deceased. In coming to this deci- 
sion I have also been influenced by the 
provisions of Section 6 of the Act which 
indicate that in every relevant section pro- 
hibiting the rights of a tenant being effect- 
ed by transfer of proprietary interest by 
the landlord, an exception has always been 
carved out in respect of transfers by in- 
heritance, The whole scheme of the Act 
appears to be that whenever change in the 
situation results from inheritance, it is the 
changed situation which must be taken into 
account for determining the rights of 
a tenant till the tenant actually acquires 
yer tights bestowed on him under the 
ct. 


_ 9. These observations are unexcep- 
tionable and we respectfully agree wi 
the same. However, this decision does not 


solve the problem. The problem has to be 
viewed from two standpoints; (a) Madho 
Dass is a big landowner and (b) Madho 
Dass is a small landowner. In case we 
roceed on the basis that Madho Dass is a 
ig landowner, any transfer of his surplus 
area would be hit by Sections 6 and 16 of 
the Act. Any transfer of his permissible 
area would not be so hit. Similarly, if he 
is a small landowner, any transfer made by 
him will not be hit by Section 6 or Sec- 
tion 16. It is no doubt true that Sec- 
tions 6 and 16 are very widely worded and 
if they are read divorced from the other 
provisions of the Act, they would cover all 
transfers whether by big landowners or 
small landowners. But as observed by their 
Lordships of the Supreme Court in Gurbax 
Singh v. State of Punjab, 1967 Punj LJ 
81 = (AIR 1967 SC 502). “the two con- 
cepts on which the entire Act revolves are 
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the ‘permissible 
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area and the ‘surplus 
area.” Both these expressions have refer- 
ence in fact to a big landowner because a 
small landowner whose land is within the 
permissible area is exempted from the 
opeation of the Act, excepting in the matter 
of eviction of tenants. However, the fact 
still remains whether the transfer is valid 
or not. There is no provision in the Act 
which makes the transfer per se invalid but 
the transfer is rendered ineffective so far 
as the rights of a tenant are concerned by 
reason of Sections 6 and 16. It is also 
clear that a transfer of a surplus area has 
to yield to the utilisation of that area. See 
section 10-A. It is also clear that any 
future acquisition above the permissible 
area is rendered null and void. See Sec- 
tion 19-A (2). 


10. Therefore, the position boils 
down to this that a transfer by a land- 
owner who holds land above the permis- 
sible area has to be ignored. The surplus 
area so transferred can be utilised to re- 
settle tenants thereon. Its transfer can be 
Po and so also it can be acquired 
y purchase by the tenant thereon under 

open to the 
transferee to say vis-a-vis the surplus area 
that he is a small landowner. The position 
with regard to the permissible area is dif- 
ferent. If there is a transfer out of this 
permissible area to a person who is a small 
landowner, he too is to be treated as a 
small landowner and the various provisions 
of the Act which do not cover the case o 
asmall landowner will not come into play. 
Most of the provisions of the Act have been 
enacted to cover the area which is surplus. 
But in case the transfer is to a person who 
holds land within the permissible area by a 


Section 18. It is not 


small landowner out of his permissible 
area, which makes the transferee a big 
landowner, i.e., a land-holder holding in 


excess of the permissible area by reason of 
the transfer, the consequences envisaged by 
Section 19-B come into play and in his 
case the surplus area has to be determined. 


JI. Reverting to the present case 
and keeping in view the above principles, 
it will appear that finally it was concluded 


that Madho Dass was a small landowner; 
in other words, he held land with- 
in the permissible area. He transferred 
half of his land to his son. The area 


the son exceeds the permis- 
limit so far as his son is concerned. 
In other words, the son became a big 
landowner, ‘Therefore, the provisions of 
Section 19-B come into play. In our opi- 
nion, therefore, the learned Single Judge 
was right in repelling the first contention. 
The rule laid down by Narula J. has no 
application to the facts of the present 
case. 


transferred to 
sible 


Contention No. 2: 


12, So far as the second contention 
is concerned, it was not raised before the 
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Revenue authorities, The facts alleged, on 
the basis of which the contention pro- 
ceeds, have to be ascertained after hearing 
the opposite party and giving the opposite 
arty an opportunity to disprove those 
acts. In this situation, we would not pro- 
nounce upon the validity of the contention. 
The view which we are ultimately taking 
in this case may give an opportunity to the 
appellants to urge this contention before 
e Revenue Authorities and it will be for 
them to determine it after recording evi- 
dence and hearing both the parties. In 
view of the above observations, we repel 
the second contention. 


Contention No. 8: 

13. So far as the third contention 
is concerned, Mr. Dhingra, learned counsel 
for the appellants, is on firm ground. The 
contention is that the land which is in the 
hands of Nanak Chand cannot be acquired 
by purchase under Section 18 of the Act 
unless in his case the permissible area has 
been determined in accordance with the 
provisions of the Act. This matter fell for 
consideration in Jee Ram v. Govind, 
L. P. A. No. 760 of 1970, decided by us 
on 20-9-1971 (Punj & Har) and for the 
reasons recorded therein it must be held 
that the tenants’ applications for purchase 
under Section 18 have to remain in abey- 
ance till the Collector reserves the “permis- 
sible area” vis-a-vis Nanak Chand. In this 
view of the matter, the learned Single 
Judge could not dismiss the petition. The 
petition had to be allowed and a direction 
had to be issued to the Collector to 
reserve the area of the appellant Nanak 
Chand in accordance with law. 


Contention No. 4: 

14, So far as the fourth contention 
is concerned, the question that has to be 
determined is whether the respondent be- 
came a tenant of Nanak Chand? Admittedly, 
the respondent was the tenant of Madho 
Dass. Madho Dass parted with undivided 
half of his land to his son Nanak Chand. 
The result was that Nanak Chand became 
a joint owner with Madho Dass. It is well 
established principle of law that in order 


to bring about the relationship of 
landlord and tenant there has to 
e a contract between the owner 
of the land and the person inducted 


thereon as a tenant. It is also true that 
this relationship can also be brought about 
y operation of law. In the present case 
the relationship of landlord and tenant be- 
tween the respondent and Nanak Chand 
did not come into being by operation of 
law. There is also no contract between 
Nanak Chand and the respondent. The 
only basis on which the learned counsel for 
the respondent claims that this relationship 
came into being is the joint application for 
eviction of the respondent by Madho Dass 
and Nanak Chand. It is urged on the 
basis of this application that the respon- 
dent became the tenant of Nanak Chand. 
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It is no doubt true that in this application 
it was clearly stated that the respondent 
was the tenant under Madho Dass and 
possibly the joint application was made be- 
cause the revenue authorities had entered 
the respondent as tenant under both the 
joint owners. But there is no evidence 
that the respondent attorned to Nanak 
Chand. Jn this situation it is difficult to 
hold that there was any jural relationship of 
landlord and tenant between the respon- 
dent and Nanak Chand. 

15 The last contention of the 
learned counsel is that the father and the 
son have divided the land and the land 
forming the subject-matter of the tenancy 
of the respondent has fallen to the share 
of the father. This is a matter on which 
there is no evidence before us. This allega- 
tion is not even supported by an affidavit. 
We, therefore, cannot express any opinion 
on this matter. We reject this contention 
on the ground that it cannot be allowed to 
be raised and determined without the re- 
quisite material being there in a Letters 
Patent Appeal. 

16. For the reasons recorded above, 
we allow this appeal, set aside the judgment 
of the learned single Judge and allow the 
petition of the appellants under Arts, 226 
and 227 of the Constitution of India and 
quash the order of the Financial Commis- 
sioner. We, however, leave the parties to 
bear their own costs. 

Appeal allowed. 
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D. K. MAHAJAN AND H. R. SODHI, Jj. 


Ranian and another, Appellants v. Lt, 
Sewa Singh and others, Respondents. 


Letters Patent Appeal No. 851 of 1970, 
D/- 21-9-1971, against Judgment of C. G. 
Suri, J. reported in 1971 Punj LJ 48. 


(A) Letters Patent (Punjab & Har- 
yana), Cl. 10 — Right to appeal — Party 
impleaded as respondent in writ petition 
can file appeal under Cl. 10 against order 
passed in writ petition although he could 
not have filed the writ petition. (X-Ref:— 
Constitution of India, Art. 226 — Appeal). 

(Para 6 
(B) Punjab Security of Land Tenures 
Act (10 of 1953), Ss. 19-D and 19-DD — 
Pre-Independence grantee’s failure to claim 
exemption when legal position remained 
doubtful in the absence of above provisions 
at that time, would not preclude him from 
doing so after they were enacted. 
aa Evidence Act (1872), Ss. 115 & 


There could be no estoppel against a 
statute and further an erroneous admission 
could always be withdrawn. Para 

(C) Tenancy Laws — Punjab Security 
of Land Tenures Act (10 of 1953), 


Sec- 
EP /EP/C787/72/TVN/HGP 
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ton 19-D and 19-DD — Question if an 
award is for gallantry or for distinguished 
service depends on facts of each case irres- 
pective of the wording of the Sanad. 


Where therefore the grant of two 
squares of land was for acts of bravery 
mentioned in the despatches from war front 
and the words ‘gallantry and ‘distinguished 
service were used in one breath and as 
meaning the same thing, held that the 
grant was for gallantry though the Sanad 


recited it was in recognition of the gran- 
tees distinguished service. (Para 8) 
Cases Referred: Chronological Paras 


1971 Punj LJ 600, Jagdev Singh v. 
State of Punjab 

1966 Punj LJ 105, Gian Singh v. State 
of Punjab 


Ram Rang (R. D. Talwar with him), 
for Appellants; Naginder Singh, for Res- 
pondents. 


JUDGMENT:— ‘This is an appeal 
under Clause 10 of the Letters Patent. The 
only question that has been agitated is, 
that an award for dee eager services 
does not mean an award for gallantry. The 
burden of the argument is that an award 
for distinguished services is not an award 
for gallantry. 

2. The facts are simple. 
pondent is a retired milit officer. He 
served in the Indian Army from the year 
1904 to 1982. For his services during the 
First World War from 1914 to 1919, he 
was granted two squares of land in the Dis- 
trict of Montgomery in 1920 A, D. The 
District of Montgomery is now in West 
Pakistan as a result of partition of India in 
1947. After the partition, the respondent 
migrated to what is now India. In lieu of 
those two squares of land, he was allotted 
59 acres and 12 units of land in 

Samrala, District Ludhiana. 

the consolidation of hold- 
the area increased to 70 stand- 
ard acres and 8% units. In view of the 
provisions of the Punjab Security of Land 
Tenures Act, 1958 (Act No. 10 of 1953), 
the respondent’s permissible area could not 
exceed 50 standard acres. Thus, an area 


The res- 


measuring 20 standard and 8% units was 
declared surplus by the Collector, Ludhi- 
ana, by his order dated 2-11-1959. There 


is no mention in this order that any exemp- 
tion was claimed by the petitioner under 
Sec. 19-D of the Act. According to Sec- 
tion 19-D, the Security of Land Tenures 
Act does not apply to lands granted to any 
members of the Armed Forces of the Union 
for gallantry, Like a straightforward army 
officer, the respondent voluntarily offered to 
surrender 20 standard acres and 3% units 
of his land as surplus, 


Section 19-D fell for consideration in 
Gian Singh v. State of Punjab, 1966 Punj 
LJ 105, and it was observed therein:— 

“Where the grant for gallantry was 
made before the enforcement of the Cons- 
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titution, held, the land could not be said 
to have been granted to any member of 
the Armed Forces of the Union as the 
Union of India came into existence after 
the enforcement of the Constitution on 26th 
January, 1950. Pre-Constitution grants 
made for gallantry are not exempt from the 
provisions of the Punjab Security of Land 
Tenures Act.” 


As this view did not carry out the inten- 
tion of the Legislature, an Ordinance was 
promulgated, the same being Ordinance 
No. 9 of 1967. By this Ordinance, Sec- 
tion 19-DD was inserted in the Act. Later 
on, this Ordinance was replaced by the 
Punjab Security of Land Tenures (Amend- 
ment) Act, 1968 (Punjab Act No. 12 of 
1968). Section 19-DD, as it stands, is in 
the following terms:— 


“19-DD. Notwithstanding anything 
contained in this Act, where any land is 
granted for gallantry at any time before the 
56th day of January, 1950, to any member 
of the armed forces, whether maintained by 
the Central Government or by any Indian 
State, then, so long as such land or any 
portion thereof, as the case may be, has 
not passed from the original grantee into 
more than three successive hands by in- 
heritance or bequest, and is held by the 
grantee or any of such hands, such land or 
portion, as the case may be, shall not be 
taken into account in computing the sur- 
plus area under this Act, nor shall any ten- 
ant of such land or portion have the right 
to purchase it under Section 18: 


“Provided that where such land or por- 
tion has passed into more than three such 
hands and the person holding such land or 
portion, immediately before the 8rd August, 
1967, is a person to whom it has passed 
by inheritance or bequest, the exemption 
under this section shall apply to such land 
or portion thereof, as the case may be, 
during the lifetime of such person.” 

It was further provided in Section 2 of 
the Amendment Act that Section 19-DD 
shall be, and shall be deemed always to 
have been, inserted in the Act. 


3. In view of these provisions, the 
respondent made an application dated 5th 
November, 1967 to the Collector, Ludhi- 
ana, claiming exemption from the provi- 
sions of the Act. His case before the Col- 
lector was that two squares of land grant- 
ed to him were for gallantry in the First 
World War and, therefore, this Jand fell 
outside the purview of the Punjab Security 
of Land Tenures Act and no part of the 
land of the petitioner could be declared 
surplus. The Collector dismissed the peti- 
tioner’s application on the short ground that 
when originally his land was declared sur- 
plus no such claim was made. The further 
appeal and a revision by the respondent 

so failed. 

The respondent then took up the 
matter to the Financial Commissioner in 
revision. The Financial Commissioner also 
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dismissed the petition. | However, the 
Financial Commissioner took the view that 
there was nothing on the record to show 
that the two squares of land cf the peti- 
tioner had been granted for gallantry. He 
ruled that the “distinguished services of a 
soldier fighting on the active front were 
something different from or independent of 
that soldier’s deed of heroism or gallantry.” 
It was further held that the amendment 
of the Act in 1967/1968 did not improve 
the position of the petitioners case. 


4. The respondent was dissatisfied 
with the order of the Revenue Authorities 
and preferred a petition under Articles 226 
and 227 of the Constitution of India to this 
Court. This petition came up for hearing 
before a learned Single Judge who allow- 
ed the same and quashed the order of the 
Financial Commissioner and also the previ- 
ous orders rejecting the respondent’s appli- 
cation on the basis of Sections 19-D and 
19-DD. The learned Single Judge came to 
the conclusion that the approach to the 
case of the respondent “both on questions 
of law and fact was erroneous, if not alto- 
gether perverse or perfunctory.” The learn- 
ed Judge held that there could be no es- 
toppel against a statute. It did not matter 
that the respondent had not claimed the 
benefit of Section 19-D earlier and only 
claimed it when the controversy as to that 
provision was set at rest by addition of 
Section 19-DD. On the merits, the learn- 
ed Single Judge went into the case minute- 
ly and came to the conclusion that the two 


squares of land had been granted to the 
respondent for gallantry. 
5. The appellants, who are the 


tenants who have been settled on the sur- 
plus area, have filed the present appeal. 


6. A preliminary objection has been 
raised by the learned counsel for the res- 
ondent on the basis of the decision in 
leads Singh v. State of Punjab, 1971 Punj 
LJ 600, namely that persons who are 
settled on the surplus land have no locus 
standi to question whether a particular area 
of land should or should not be declared as 
surplus. This decision does support this 
contention and it is maintained that the 
appeal filed by the appellants would not 
be competent. However, in the present 
case the appellants were impleaded as res- 
pondents in the writ petition and _ being 
parties to the order in the writ petition, it 
is extremely doubtful if the right of appeal 
under Clause 10 of the Letters Patent is 
taken away from them. The decision re- 
ferred to above merely laid down the pro- 
position that before the revenue authorities, 
in view of the provisions of the Punjab 
Security of Land Tenures Act, a person 
who is settled on surplus area has no right 
to question the determination of that area. 
This is a matter between the Collector and 
the Jandowner. 


T. So far as the question that the 
respondent is estopped from claiming the 
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benefit of Section 19-D, read with Sec- 
tion 19-DD, is concerned, the matter can 
admit of no two opinions. In the first 
place, there can be no estoppel against a 
statute but it can be legitimately argued 
that if a statute confers any benefit on a 
party, it is open to a p to give up 
that benefit unless the ed up of that 
benefit is contrary to public policy. In 
the instant case, it cannot be said that the 
benefit of Section 19-D was deliberately 
given up by the respondent. As already 
pointed out, the view taken before the 
enactment of Section 19-DD was that the 
provisions of Section 19-D did not apply 
to pre-Constitution grants. In view of this 
legal interpretation which was clarified by 
enactment of Section 19-DD, it is extreme- 
ly doubtful that there was any relinquish- 
ment of right by the respondent. In any 
event, if an erroneous admission is made, 
it is open to a party ta withdraw that ad- 
mission. The voluntary surrender of land 
by the respondent can be nothing more 
than admission which he later on withdrew 
after the enactment of Section 19-DD. We 
see no reason to accede to the contention 
that the respondent is estopped by reason 
of his earlier conduct from claiming the 
benefit of Section 19-D. 


8. This brings us to the real con- 
troversy in the matter, as to whether a 
grant for distinguished services necessarily 
cannot be a grant for gallantry. In our 
opinion, it will depend on the facts and the 
circumstances of each case as to whether 
a grant is for gallantry or not. The mere 
fact that grant is awarded as a grant for 
distinguished services or for gallantry would 
not be conclusive as to its true nature. The 
statute does not say that in order to ascer- 
tain whether the grant is for gallantry, the 
Sanad is conclusive. It is the sum total of 
the facts leading to the grant which have 
to be seen. The learned Single Judge 
minutely went into those facts and came 
to the conclusion that the grant in ques- 
tion was a grant for gallantry. We en- 
tirely agree with this conclusion. It is for 
this reason that we have thought fit to re- 
produce the relevant part of the learned 
Judge’s decision bearing on the question 
instead of covering the ground all over 
again. The relevant portion of the decision 
reads thus: 

“There can hardly be any doubt that 
the petitioner was awarded two squares of 
land in 1920 for gallantry at the active 
front though the words used in the Sanad 
(Annexure °C’) are that the grant of land 
has been made in token and in recognition 
of petitioner’s distinguished services during 
the Great War of 1914-1919. An- 
nexures ‘A’ and ‘B’ both dated 1-8-1919 
show that the petitioner’s name was men- 
tioned in despatches received from the 
front on 24-8-1916 and 10-4-1917. In both 
these despatches, gallant and distinguished 
services of the petitioner in the field have 
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been mentioned as meaning almost the 
same thing. exure ‘D? is then a certi- 
ficate issued by the Army Department on 


2-9-1919 over the signatures of a Major 
General Saying that the petitioner was 
awarded the Indian Order of Merit of the 


second class for his conspicuous gallantry 
and coolness in action on 1-2-1917 in 
Mesopotamia. His deeds of heroism and 
bravery have been described in this certi- 
ficate in the following words:— 


. ‘In the attack on the enemy’s position, 
finding that nearly all the British Officers 
were casualties, he rallied the men in the 
enemys Front Line exposing himself most 
fearlessly, After the withdrawal he brought 
in wounded men both by daylight and 
after dark. He has been brought to notice 
for conspicuous gallantry on a previous oc- 
casion. 


The grant of two squares of land fol- 
lowed within a year or so of these des- 
patches and certificates. A soldier fighting 
on the active front can earn distinction in 
no other imaginable manner except by such 
deeds of heroism, bravery or vallantey. In 
the despatches, the gallantry and distin- 
guished services of the petitioner have been 
used in one breath. as meaning the same 
thing. It would, therefore, be doing vio- 
lence to the plain meaning of the langu- 
age if we were to believe that in peti- 
tioner’s case distinguished services were 
something distinct or independent of his 
gallantry or heroism.” 


| 9. We entirely agree with these 
findings. 
10. For the reasons recorded 


above, this appeal fails and is dismissed 
with costs. 
Appeal dismissed. 
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Kidar Nath and others, Appellants v. 
Ram Chand (decd.) and others, Respon- 
dents. 

Second Appeal No. 711 of 1961 (with 
cross objections), D/- 27-8-1971 from de- 
cree of Kartar Singh, Sr. Sub-J. with en- 
hanced Appellate Powers, Jullundur, D/- 
10-1-1961. 

Limitation Act (1963), Art. 65 — Suit 
for possession based on title — Defence 
of adverse possession — Burden of proof 
—- Failure to prove adverse possession for 
12 years before suit — Suit is not barred. 

In a suit for possession of open land 
based on title if the plaintiff proves his 
title and the defendant sets up adverse 
possession the burden is on the defendant 
to show as to from what date his adverse 


EP/EP/C731/72/MNT/VBB 
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ossession started. Mere possession of the 
ef ndank does not make it adverse unless 
it is proved to be hostile. Mere construc- 
tion of a kotha on a part of the open land 
by the defendant does not show that his 
ossession was hostile. If the defendant 
to prove adverse possession 12 years 
before the suit it cannot be held barred by 
limitation under the article. (1985) 157 
Ind Cas 283 (Sind); AIR 1929 Lah 625 
and AIR 1938 Lah 824 and AIR 1971 SC 


996, Rel. on. (Paras 11,- 18) 
Cases Referred: Chronological Paras 
AIR 1971 SC 996 = 1971 SCD 542, 
State Bank of ‘Travancore v. 
Arvindan Kunju Panicker 9 
AIR 1988 Lah 324 = 40 Pun LR 
91, Shah Niwaz v. Ghulam 
Shah 5, 8, 
(1935) 157 Ind Cas 283 (Sind), Mst. 
Sitabai v. Jumo 3 


AIR 1929 Lah 625 = 114 Ind Cas 
70, Amritsarya Ram v. Dewan 
Chand 5. 7 


M. S. Pannu and Amrit Lal Bahri, for 


Appellants; G. R. Majithia, for Respon- 
dents. 
JUDGMENT :— The appellants be- 


fore me are the peas in the suit. They 
brought a suit alleging that Ram Rattan, 
ancestor of the plaintiffs, was the owner 
in possession of the property in dispute. 
A rent note was executed by the defen- 
dant-respondent and that the defendant 
was the tenant of the plaintiffs as Ram 
Rattan having died in the year 1953, the 
plaintiffs inherited his property. It was 
alleged that the defendant, who is the 
tenant, having failed to pay the rent after 
the death of Ram Rattan, was liable to be 
ejected. In the alternative it was prayed 
that if the defendant was not found to be 
a tenant and found to be in illegal posses- 
sion of the suit land, the suit for posses- 
sion be decreed. The suit was contested 
by the defendant on the ground that Ram 
Rattan was neither the owner of the pro- 
perty in dispute nor was in possession 
thereof. He further pleaded that he never 
took- the said property on rent from Ram 
Rattan and also that the plaintiffs were 
not the owners of the property in dispute. 
It was the open place, to begin with, and 
the defendant was not the tenant under 
the plaintiffs. In fact he was in posses- 
sion of the said property for more than 12 
years and, therefore, his possession had 
ripened into adverse possession. Therefore, 
it was prayed that the suit may be dis- 


missed. 
f The learned trial Judge framed 

the following five issues:— 

l. Whether the plaintiffs are the own- 
ers of the site in suit? 

2. Whether relationship of landlord 
and tenant exists between the parties? 

3. If issue No. 2 is not proved and 
issue No, 1 is proved whether the defen- 

t has become the owner of the site in 
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suit by adverse possession? If so, to what 
effect? 

4. Whether the suit is within limita- 
tion? 

5. Relief? 

3. The learned trial Judge decided 
issue Nos. 1 and 2 against the penia 
issue No. 3 in favour of the defendant and 
issue No. 4 against the plaintiffs, and, 
therefore, dismissed the suit. 

4. The learned lower ee 
Court reversed the finding of the learned 
trial Court on issue No. 1 and came to 
the conclusion that the plaintifs are the 
owners of the site in dispute but maintain- 
ed the finding of the learned trial Court 
on issue Nos. 2, 8 and 4 and, therefore, 
dismissed the suit. i 


I have heard Mr. M. S. Pannu, the 
learned counsel for the appellants, and Mr. 
G. R. Majithia, the learned counsel for 
the respondent, at considerable length and 
have also gone through the records. The 
contention of the learned counsel for the 
appellants is quite forceful when he says 
that the approach of both the Courts be- 
low on issues Nos. 8 and 4 is erroneous 
and is liable to be set aside. The learned 
counsel frankly conceded that the finding 
on issue No. 2 is more or less in the na- 
ture of the findings of facts and it is not 
open to this Court to go into the said 
finding of fact. He, therefore, contended 
that he would not address arguments on 
issue No. 2 as the finding of fact arrived 
at by both the Courts below is binding on 
this Court. But he contended that under 
issue No. 8, onus heavily lies on the de- 
fendant to prove the same as he claims 
adverse possession on the land in dispute. 
He contends that the case of the appel- 
lants throughout had been that they were 
the owners of the property in dispute as 
they inherited the same. They nowhere 
claimed that they were in possession of 
the property by way of adverse possession. 
The learned counsel contends that the de- 
fendant has to show his possession hostile 
towards the real owners. The learned 
counsel further pointed out that both the 
Courts below have misread the evidence 
of Pakhar Singh (P.W. 3). This witness 
categorically proved the copy of the writ- 
ing of the register of the petition writer 


Exhibit P-7 by which he took the land 
in dispute on rent from the plaintiffs’ an- 
cestor Shri Ram Rattan. He further point- 


ed out from the statement of Pakhar Singh 
that he continued to be in possession as 
a tenant of the land for four years. The 
learned counsel contends that the writin 
Exhibit P-7 was written on 18-6-1944 an 
if Pakhar Singh remained in possession for 
four years, that would come to year 1948 
and the plaintiffs’ suit having been filed on 
20-4-1959. the adverse possession of the 
respondent would not be for a period of 
12 years. The learned counsel further 
contends that the judgment Exhibit P-D 
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given by the Criminal Court and the plea 
taken by the accused persons in that case 
is not relevant for the purposes of decid- 
ing this issue and even if it is relevant, 
the occurrence in the criminal case took 
place on 5-6-1948 and even if that date 


e taken to be the date of adverse posses- 
sion of the respondent, even then the suit 
is within 12 years. 

5. The learned counsel further 


contends that merely by constructing the 
Khurlis on the land would not amount to 
adverse possession. It should be an open 
hostile act to the knowledge of the real 
owners that the possession can be reckon- 
ed into adverse possession. The learned 
counsel relies on the authorities reporte 
in Mst. Sitabai v. Jumo, (1935) 157 Ind 
Cas 283 (Sind); Amritsarya Ram v. Dewan 
Chand, AIR 1929 Lah 625, and Shah Ni- 
waz v. Ghulam Shah, AIR 1938 Lah 824. 


6. In Mst. Sitabai’s case, (1935) 
157 Ind Cas 288 (Sind) eu), it was 
held that the possession and adverse pos- 
session do not mean the same thing. A 
mere user of the property cannot be taken 
as a definite assertion of proprietary right; 
there must be some definite quality in the 
possession before it can be called adverse, 
and some act of an unequivocal character 
to put the owner on guard. There can- 
not be adverse possession if the defendant 
himself did not know that he was occupy- 
ing somebody else’s land. 


7. In Anmritsarya’s case, AIR 1929 
Lah 625 (supra), it was held that it is the 
settled Jaw that a wrongdoer usually 
pains possession only of that portion of the 
and which is in his actual control, and 
the possession of the part of the property 
oes not raise a presumption of the whole. 
It is the very essence of adverse posses- 
sion that it must be marked by clear and 
unequivocal acts of ownership and must 
be sufficiently definite as regards duration, 
continuity and extent. The presumption of 
adverse possession extends only to the 
areas which are in the actual possession of 
the trespasser. 


8. In Shah Niwazs case, AIR 
1988 Lah 824 (supra), it was held that a 
mere construction of a temporary Chhap- 
par surrounded by an ordinary enclosure 
of bushes on a waste land does not amount 
to adverse possession. 


9. The learned counsel further re- 
lies on an authority reported in State Bank 
of Travancore v. Arvindan Kunju Panicker, 
AIR 1971 SC 996, for the proposition that 
adverse possession cannot De held until 
and unless the person claiming 
possession proves that he asserted an ad- 
yerse title to the property to the know- 
ledge of the true owners for a period of 
twelve years or more. 


16. Mr. Majithia, the learned 
counsel for the respondent, on the other 
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adverse 
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hand, contends that under issue No. 4, it 
was for the plaintiffs to prove that the 
suit is within limitation, I am not inclin- 
ed to agree with this contention of the 
learned counsel for the defendant because 
it was the respondent who was claiming 
adverse possession of the land in dispute. 
The onus of proving issue No. 8 is on 
the respondent and it was he who had to 
show that as to on what date the adverse 
possession started. The approach of both 
the Courts below on this issue is wholly 
wrong in law and should be set aside. Mr. 
Majithia contends that taking into consi- 
deration the evidence of Ram Chand de- 
fendant, Pyara Singh (D.W. 1), Dharam 
Singh (D.W. a and Jagat Singh (D.W. 3), 
it may be held by this Court that the pos- 
session of the defendant on the land in 
dispute is since more than 12 years. He 
pointed out from the evidence of these 
witnesses wherein they stated that the de- 
fendant was in possession of the land since 
their childhood. These witnesses also de- 
posed that the defendant had constructed 
a room and also walls over the land in dis- 
pute. The learned counsel, therefore, con- 
tends that the possession of the defendant 
over the land in dispute was hostile to- 
wards the real owners. I am unable to 
a this contention of the learned coun- 
sel for the defendant as nowhere any o 
these witnesses stated that the possession 
of the defendant was hostile towards the 
real owners. On the other hand, the 
statement of Ram Chand defendant is that 
he was in possession as he inherited this 
property from his ancestors. It is no- 
where present in his statement that the 
possession of the defendant was hostile to 
the knowledge of the appellants. 


I1. As regards the construction of 
Khurlis, walls and Kotha, it is clear from 
the evidence of Ram Chand (D.W. 5) that 

e same have been recently constructed 
about 8/4 years ago. Similarly, it is clear 
from the evidence of Dharam Singh 
(D.W. 2) and Jagat Singh (D.W. 3) that 
the construction on the site in dispute is 
a recent one and is not as old as 12 years. 
Therefore, the authority relied upon by 
the learned counsel for the appellants re- 


ported in Shah Niwaz’s case, AIR 1988 
Lah 824 (supra), is a direct authority on 
the point. Merely a Khurli was con- 


structed on a part of the site in dispute 
would not entitle the defendant to claim 
adverse possession on the land in dispute. 
The land in dispute is open Taur and the 
construction according to the evidence of 
the D.Ws. themselves was only raised 
within 8 or 4 years’ time when the wit- 
nesses appeared before the Court. 


m e learned a for the 
respondent has not argued anything against 
the finding of the learned lower aie 
Court on issue No. 1 wherein the learned 
lower Appellate Court found that the 


plaintiffs were the owners of the site in 
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dispute. I, therefore, affirm the findings 
of the Jearned lower Appellate Court on 
issue No. 1 and dismiss Civil Misc, Appli- 
cation No. 1870/C of 1961, that is, Cross- 
Objections, filed by the respondent. 


13. Since I have affirmed the find- 
ings of the learned lower Appellate Court 
on issue No. 1 holding that the plaintiffs 
are the owners of the site in suit, it is for 
the defendant to show as to on what date 
he came in adverse possession òf the land 
in dispute and is in hostile possession to- 
wards the real owners. Even if the ad- 
verse possession of the defendant is taken 
from the date of the occurrence in the cri- 
minal case, the judgment of which is Ex- 
hibit D-11, that is, 5-6-1948, even then the 
suit was filed within limitation before the 
expiry of 12 years. In this view of the 
matter, the finding of the learned lower 
Appellate Court on issue Nos. 3 and 4 has 
to be -reversed as the defendant has failed 
to prove his adverse possession over the 
land in dispute. ‘The net result is that the 


appeal is accepted and the finding of the 
learned lower Appellate Court on issues 
Nos. 3 and 4 is reversed. As a conse- 


quence of which the suit of the plaintiffs 
for possession is decreed with costs 


throughout, 
Appeal allowed. 
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C. G. SURI, J. 


Ram Sarup Jug Lal, Petitioner v. Har- 
phul Jaggu and others, Respondents. 


Civil Revn. No. 891 and Civil Misc. 
No. 5552 of 1971, D/- 30-8-1971, against 
order of V. D. Aggarwal, Addl. Dist, §., 
Jind, D/- 29-6-1971. 


Northern India Canal and Drainage 
Act (1873), S. 30-G — Bar of Civil suit — 
Prevention of threatened damage to exist- 
ing water-course — Not covered by Sec- 
tions’ 30-A to 30-FF—Civil suit not barred 
(S. 30-FF). 


A suit for injunction to prevent a 
threatened damage to an existing water- 
course is not covered by Ss. 30-A to 30-FF 
of the Act. Section 30-FF provides remedy 
for restoration of water-course which has 
been damaged. A suit for permanent in- 
junction to prevent a threatened damage to 
a water-course in existence is not barred 
under the section. (Para 5) 


Surrinder Sarup, for Petitioner; Puran 
Chand, for Respondents, 


ORDER:— This revision petition has 
been filed against the order of the Addi- 
tional District Judge, Jind, whereby he has 
affirmed on appeal an order passed by the 
trial Court under Order 39, Rules 1 and 2 
and Section 151 of the Code of Civil Pro- 


EP/EP/C728/72/MNT/VBB 


Ram Sarup v. Harphul (C. G. Suri J.) 


A. I. R. 


cedure, directing the petitioner and his 
sons to restore a water-course (Khal) which 
had been demolished after the passing of a 
stay order against them. Separate proceed- 
ings fer contempt of Court are said to have 
been initiated against the petitioner and his 
sons on’ the application of the plaintiff-res- 
pondent., 
2. The suit had been instituted on 
10-3-71 and the trial Court had granted ex 
arte stay order against the petitioner and 
is sons (defendants in the suit) on 11-8- 
1971 on the application of the plaintiff-res- 
pondent. It had been alleged in the plaint 
that the defendants had demolished the 
al on an earlier occasion also and that 
the canal authorities had got the khal res- 
tored. The defendants were said to be 
threatening again to demolish that water- 
course. Hence this suit for a permanent 
injunction to prevent a threatened wrong. 


3. A Local Commissioner appoint- 
ed by the Court had inspected the spot on 
15-3-1971 and had reported that the water- 
course in dispute was in existence at the 
spot. This water-course was, however, 
found to have been demolished some days 
later after the passing of the ex parte stay 
order. The two Courts below were, there- 
fore, fully justified in directing the restora- 
tion of the water-course and the undoing of 
a high-handed act which had taken place 
uring the pendency of the proceedings and 
after the passing of the stay order. There 
is, therefore, nothing wrong if the two 
Courts below had made a mandatory order 
against the defendants directing them to 
reconstruct the khal. 


4. Shri Surinder Sarup, the learn- 
ed counsel for the petitioner, has drawn my 
attention to Section 30-FF of the Northern 
India Canal and Drainage Act, 1873. The 
Divisional Canal Officer can on the applica- 
tion of an aggrieved party direct the res- 
toration of a water-course but he shall 
have to make an inquiry after service of a 
notice in writing on the person concerned 
as required by sub-section (2) of Sec- 
tion 80-FF. If that person fails to carry 
out the orders, the Divisional Canal Officer 
can have the water-course restored to its 
original condition at the cost of the party 
at fault and these costs can be recovered as 
arrears of land revenue. An appeal lies 
to the Superintending Canal Officer from 
the orders of the Divisional Canal Officer. 
Shri Surinder Sarup argues that the respon- 
dent should have taken recourse to his re- 
medies under this section and that the 
jurisdiction of the Civil Courts is- barred in 
view of the provisions of Section 30-G of 
Northern India Canal and Drainage Act, 
1878. This section runs as follows:— 

“30-G. Notwithstanding anything con- 
tained in this Act or other law for the 
time being in force, no Civil Court shall 
have jurisdiction to entertain or decide any 
question relating to matters falling under 
Sections 80-A to 30-FF.” 
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5. There is, however, nothing ia 
Sections 80-A to 30-FF which may suggest 
that a party has any remedy under this Act 
where he is trying to prevent a threatened 
wrong. The canal authorities can remedy 
a wrong that has already been done and it 
may appear that the respondent has had 
to avail of those remedies on a previous 
occasion also, The petitioners conduct had 
created an apprehension in his mind that 
the same wrong was going to be committed 
again and he had, therefore, filed this suit 
to prevent that threatened wrong. The 
subsequent events have also shown that his 
apprehensions were not without any sound 
basis. It is not necessary that the party 
should always wait until the damage had 
been done. During the season of drought, 
the time taken to set the canal authorities 
in motion could cause irreparable damage 
to the crop and as no effective remedy 
appears to have been provided in the Nor- 

ern India Canal and Drainage Act, 1873 for 
the prevention of such a threatened wrong, 
there was no bar to the plaintif coming to 
Court to enforce a preventive remedy. Sec- 
tion 30-FF does not provide for the pre- 
vention of a kaa injury. It only pro- 
vides for a remedy where the injury had 
already been caused. Section 30-FF, 
therefore, provides only a poor substitute 
for the remedy that was called for on the 
facts of the present case when the suit was 
instituted. 

6. I see no grounds for interference 
and dismiss the revision petition with costs. 


Revision dismissed. 
ey 
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HARBANS SINGH, C. J. 


Sat Pal Gobind Ram, Petitioner v. 
Ram Chand Sadhu Ram. Respondent. 


Civil Revn. No. 404 of 1971, D/- 
26-8-1971, against order of Udham Singh, 
Dist. J., (Appellate Authority), Patiala, D/- 
2-4-1971. 

(A) East Punjab Urban Rent Restric- 
tion Act (3 of 1949), S. 138 — Arrears of 
Rent — Payment thereof in the court of 
the Senior Subordinate Judge would not re- 
lieve the tenant from his liability of being 
ejected, (Point conceded). (Para 5) 


(B) Transfer of Property Act (1882), 

S. 106 — Statutory tenancy — No notice 

under the section is required to be served 

before filing ejectment application. a) 
ara 


(C) East Punjab Urban Rent  Restric- 
tion Act (3 of 1949), S.°13 (2) (1) — Suit 
for ejectment on the ground of arrears of 
rent — Statutory tenancy — Landlord not 
entitled to receive rent in advance — Suit 
filed before the last day of the month next 
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Sat Pal v. Ram Chand (H. Singh C., J.) [Prs. 1-5] P. & H. 339 


following that for which the rent is pay- 


able — Tenant is not liable to ejectment 
under the section. (Para 12) 
Cases Referred: Chronological Paras 


AIR 1969 Punj 110 = 70 Pun LR 
1011 (FB), Bhaiya Ram v. Mahavir 
Parshad 


H. L. Sarin, Sr. Advocate with A. L. 
Bahal, M. L, Sarin and Tulsi, for Petition- 
er; P. K. Palli, for Respondent. 

ORDER :— A shop was taken on 
rent by Sat Pal from the landlord Ram 
Chand on 80th March, 1963, in Samana 
Mandi, for a period of one year, i.e., from 
Ist April, 1968, to 31st March, 1964, at 
the rate of Rs. 600 per annum. A sum of 
Rs. 300 as the advance rent for the first 
six months was paid at the time of the 
execution of the rent note and it was 
agreed that for the second half of the year 
the balance of Rs. 300 would be paid in 
advance after the expiry of the first six 
months. It is the common case betwee 
the parties that the tenant continued in 
possession of the shop in dispute even 
after the expiry of the period mentioned in 
the rent note Exhibit A-1. 


2. The landlord put in an applica- 
tion under Section 13 of the East Punjab 
Urban Rent Restriction Act, 1949 (herein- 
after referred to as the Act). The allega- 
tions were as follows:— 


(i) That the respondent named above 
is a tenant under the petitioner at a six 
monthly rent of Rs. 800/-. The respon- 
dent agreed to pay this amount of six 
monthly rent in advance. 


(ii) That the amount of six months’ 
advance rent fell due on 1-4-1968, which 
the respondent has not paid so far. The 
respondent is liable to be ejected on the 
ground of non-payment of rent. 


3. In reply, paragraph No. 1 was 
admitted as correct. Regarding paragraph 
2, it was mentioned that the tenant-respon- 
dent tendered rent to the petitioner on 
lst April, 1968, and inasmuch as the peti- 
tioner refused to accept the same, the res- 
pondent deposited the rent on 4th April, 
1968, amounting to Rs. 800/- from Ist 
April, 1968 to 30th September, 1968, and 
interest amounting to Re, 1/- in the Court 
of the Senior Subordinate Judge, Patiala, 
and that no rent was due against the res- 
pondent. 


4, Later an amended reply was 
put in, in which another plea was taken 
that no notice was given under Section 106 
of the Transfer of Property Act, which was 
necessary. 


5. A number of issues were settl- 
ed, but it is not necessary to reproduce 
them, because it was held and it is now 
conceded that the deposit in the Court of 
the Senior Subordinate Judge would not 
relieve the tenant from his liability of be- 
ing ejected if it had arisen under Section 
13 of the Act for non-payment of arrears 
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of rent. The only issue which remains for 
consideration is issue No. 1 of the addi- 
tional issues, which was as follows:— 


“Whether any notice under Section 
106 of the Transfer of Property Act was 
required to be served upon the respondent 
before the filing of the eviction applica- 
tion?” 

6. It is again the common case 
between the parties that no such notice 
was, in fact, served. The learned Rent 
Controller and the Appellate Authority 
came to the conclusion that, after the ex- 
piry of the period of one year fixed under 
rent note Exhibit A-l, the tenant continu- 
ed in possession of the shop as a statutory 
tenant. 


7. One thing is clear that the ten- 
ant was either continuing on the basis of 
some contractual tenancy which came into 
being as a result of some implied agree- 
ment between the parties arising out of 
the fact that the tenant continued to pa 
six monthly rent in advance and the land- 
lord continued to accept the same accord- 
ingly. Apart from this, as I have sepro- 
duced above, in the ee for eject- 
ment it was specifically stated, without 
any reference to the previous rent note 
that “the respondent named above is a 
tenant under the petitioner at a six month- 
ly rent of Rs, 300/-.” This was admitted. 
Tf, however, it is held that no contractual 
tenancy arose and that this paragraph in 
the application for ejectment only loosely 
mentioned the fact, then the tenant can be 
treated to be a statutory tenant. The words 
‘statutory tenancy were held to be a mere 
misnomer by a Full Bench of this Court 
in Bhaiya Ram v. Mahavir Parshad, 70 Pun 


LR 1011 = AR 1969 Punj 110 (FB). 
The headnote (ii), which has been extract- 
the judgment, 


ed out of paragrap 23 of 
is to the following effect:— 

“,... statutory tenancy’ is a mere mis- 
nomer usually adopted because of the sta- 
tutory definition of the word ‘tenant’ con- 
tained in Section 2 (i) of the East Punjab 
Urban Rent Restriction Act. Since the 
statute calls a person whose tenancy has 
already been determined a tenant for the 
purposes of the Act, he is given the title of 
a statutory tenant. In fact it is a mere 
right or status of irremovability and does 
not amount to anything more than a res- 
tricted statutory protection against eviction 
to which a tenant has otherwise become 
liable under the general law.” 


8. As given in headnote (iv), it is 
not necessary to terminate a statutory ten- 
ancy by a notice under Section 106 of the 
Transfer of ee Act after the contrac- 
tual tenancy has already come to an end. 


9. The position taken up by the 
landlord was, and before me is that after 
the expiry of the contractual period, the 
tenant was only a statutory tenant. In 
fact, the landlord could not take any other 


Sat Pal yv. Rami Chand (H, Singh C. J.) 
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position, because of the absence of the 
notice. 

10. The learned counsel for the 
tenant, who has come up in revision, has 
urged that if it is accepted that it was 4 
statutory tenancy, even then the tenant was 
not liable to ejectment because in that case 
he would not be in arrears of rent in the 
light of the provisions of clause (i) of sub- 
section (2) of Section 18 of the Act, 
though he vehemently urged, basing him- 
self on the wording of paragraph 1 of the 
application for ejectment and the reply by 

e tenant that admittedly it was the com- 
mon case of both the parties that Sat Pal 
was a tenant under the petitioner at a six 
monthly rent of Rs. 800. If that be so, 


++ then he is certainly a tenant under an 


agreement between the parties by which 
the tenant had agreed to the following:— 

(i) The tenancy was for a period of 
six months at a time. 

(ii) The rent was to be paid in ad- 
vance for the whole of the period of six 
months. 

Il, If it were only a statutory ten- 
ancy, then, as provided under Section 68 
of the Act, the landlord cannot claim any 
sum in addition to the fair rent and he can 
stipulate for and receive in advance an 
amount not exceeding one month’s rent, 
It is, however, not necessary to go into 
the question, whether the tenancy was 
contractual or not, because even on the 
assumption that it is statutory, the conten- 
tion of the learned counsel that the tenant 
was not in arrears and, therefore, not liable 
to ejectment under Section 18 (2) (i) of 
the Act, seems to have force. The rele- 
vant part of sub-section (2) of Section 18 
of the Act runs as follows:— 


“(2) A landlord who seeks to evict 
his tenant shall apply to the Controller for 
a direction in that behalf. If the Control- 
ler, after giving the tenant a reasonable 
opportunity of showing cause against the 
applicant, is satisfied— 

(i) that the tenant has not paid or 
tendered the rent due by him in respect o 
the building or rented land within fifteen 
days after the expiry of the time fixed in 
the agreement of tenancy, with his landlord 
or in the absence of any such agreement, 
by the last day of the month next follow- 
ing that for which the rent is payable: 


12. In view of the above, the ten- 
ancy being statutory, it has to be taken 
that rent for the month of April, 1968, be- 
came payable only by the end of May, 
1968, and before that date the tenant 
could not be said to be in arrears. As al- 
ready stated, the application for ejectment 
was filed on 20th’ May, 1968, and, there- 
fore, on the date of the application, the 
tenant could not be said to be in arrears. 


13. For the reasons given above, I 
find that the order of ejectment passed b 
the Courts below is not in accordance wit 
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law. I, therefore, accept this revision, set 
aside the orders of the Courts below and 
dismiss the application for ejectment with 
no order as to costs. 

Revision allowed. 


ee 
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C. G. SURI, J. 


Smt. Suraj Kaur, Petitioner v. Shin- 
gara Singh and others, Respondents. 

Civil Revn. No, 882 of 1970, D/- 
25-8-1971, against order of Pritpal Singh, 
2nd Addl. Dist. J., Ferozepore, D/- 18-8- 
1970. 

Civil P. C. (1908), O. 22, Rr. 3 and 
4 and S. 115 — Application by rival legal 
representatives — Rejection without givin 
opportunity to prove claim — A materi 
irregularity within S. 115. , 

Enquiry under Order 22, Rules 8 and 
4 must be carried with some responsibility. 
The rival legal representatives must be 
given an opportunity to prove their claims 
before it is rejected. Rejection of a claim 
without giving the party such opportunity 
amounts to a material irregularity within 
Section 115 of the Code as it deprives 
such claimant of an opportunity to appeal 
against the final decision in the suit and 
prejudice him leading to failure of justice. 
When the order of rejection is set aside in 
revision all proceedings taken in the ab- 
sence of the claimant become without 
jurisdiction. AIR 1962 Pat 357 and AIR 
1949 Lah 108 and AIR 1954 Punj 46 and 
AIR 1959 Punj 468 and AIR 1960 Punj 
521 and AIR 1967 SC 1886, eae on. 

ara 


Cases Referred: Chronological Paras 

AIR 1967 SC 1886 = (1967) 3 SCR 
84, Mulraj v. Murti Raghunathji 
Maharaj 

AIR 1962 Pat 857, Motiram Roshan- 
lal Coal Co. (P.) Ltd. v. District 
Committee, Dhanba 

AIR 1960 Punj 521, Nathu Ram v. 
Jagan Nath 

AIR 1959 Punj 468 = ILR (1958 
Lini 701, Kaku Singh v. Gobin 


_ Sing 
AIR 1954 Punj 46 = 55 Pun LR 
478, Din Dayal Lakhi Ram v. 
Union of India 

AIR 1949 Lah 108 = Pak Cas (1949) 
Lah 139, Karam Ali v. Raja 

Manmohan Singh Liberhan, for Peti- 
tioner; Kuldip Singh (R. S. Mongia and 
J. S. Narang with him), for Respondents 
Nos. 2 and 8. 

ORDER :— Smt. Suraj Kaur has filed 
this revision petition against the order dat- 
ed 13-3-1970 of Shri Pritpal Singh, Addi- 
tional District Judge, Ferozepore, whereby 
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she has beeu precluded from taking part 
in a litigation relating to the estate of her 
deceased mother, Smt. Durga Devi. The 
lady had died on 11-12-1968 during the 
rater) of an appeal in the Court of the 
istrict Judge at Ferozepore. By the im- 
pugned order, Suraj Kaur’s sisters son 
Harminder Singh, respondent No. 8, _ has 
been ordered to be impleaded as the legal 
representative of his maternal grandmother. 
e alone contests this revision petition, 
he may hereafter be referred to simply as 
‘the respondent’ in this order. 


2. J had admitted this revision 
petition on 14-5-1970 and had directed at 
the time that further proceedings in the 
case were to be syed ad interim. Copies 
of this stay order had been sent direct to 
the Additional District Judge by name as 
well as through the District Judge. The 
Reader of the Court had received both 
these copies and had written an order on 
one of them on 16-5-1970 for the signa- 
tures of the Presiding Officer. The other 
copy is not traceable on the lower Courts’ 
records. In spite of the receipt of these 
copies of the stay order, the appeal was 
decided by the Additional District Judge 
on 20-6-1970. Proceedings are being taken 
separately, on the administrative side, for 
the disobedience of this stay order by the 
Presiding Officer and his staff. It may 
also be mentioned here that the petitioner 
had filed transfer applications alleging that 
respondent’s father, who was an Army 
Officer at the station, wielded some influ- 
ence with the District Judge and his Addi- 
tionals and that the petitioner apprehend- 
ed that she would not get justice at the 
hands of these officers. The District Judge 
had, therefore, transferred this case to an 
Additional. In a transfer application made 
by Suraj Kaur in the High Court, it had 
been alleged that while transferring the 
case, the District Judge had threatened 
her that he would see as to what would 
happen in the Court of his Additional. 
The District Judge had admitted in a re- 
port called by the High Court that the 
said military officer was known to him and 
that the two had been meeting at some 
official functions but it was naturally de- 
nied that the District Judge had threaten- 
ed Suraj Kaur in the manner alleged. Gur- 
dev Singh, J. had observed, while dismis- 
sing the transfer application, that the case 
had been mansien to an Additional and 
it could not be believed that the District - 
Judge would be able to influence him. 
The subsequent events, however, belied 
this confidence reposed in the judicial offi- 
cers in the district and it may appear that 
the petitioners misgivings were not altoge- 
ther without any basis. 


3. The facts of the case are that 
Shangara Singh, respondent No, 1, had fil- 
ed a suit for possession of 81 kanals and 
18 marlas of land which he claimed to 
have purchased from Smt. Durga Devi 
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defendant. This suit had been pay 
decreed by the trial Court and Shangara 
Singh plaintiff had filed an appeal in the 
Court of the District Judge at Ferozepore. 
Durga Devi who was the only respondent 
in that appeal died on 11-12-1968 and the 
question of impleading her legal represen- 
tatives came up. The plaintif had made 
an application that the deceased’s daugh- 
ters, Suraj Kaur petitioner and Phool Kaur, 
mother of the respondent, should be 
brought on record as the legal representa- 
tives. The respondent had, however, filed 
another application claiming that he was 
the sole legal representative of Durga Devi 
by virtue of a will made in his favour on 
14-5-1968. Suraj Kaur petitioner had chal- 
lenged the genuineness of this will and 
had claimed that the deceased had made 
a will on 5-7-1968 which had the effect 
of revoking all earlier wills, if there were 
any. The contesting parties to the pro- 
ceedings under Order XXII of the Code 
of Civil Procedure were, therefore, Suraj 
Kaur petitioner and Harminder Singh, res- 
pondent No. 3 


4, Suraj Kaur had filed an appli- 
cation before the District Judge on 7-4- 
1969 alleging that she had filed a civil suit 
for a declaration in which she had chal- 
lenged the deeds of adoption, gift and the 
will set up by the respondent. The mat- 
ters in dispute between Suraj Kaur and 
Harminder Singh were to be decided after 
a regular trial in that civil suit on a more 
permanent basis while the same questions 
would be summarily decided in proceed- 
ings under Order XXII of the Code of 
Civil Procedure during the pendenc of 
the appeal. It was, therefore, desired that 
to avoid any unnecessary duplication, both 
the daughters of the deceased and the res- 
pondent may be impleaded as the legal 
representatives of Smt. Durga Devi without 
prejudice to the decision in the declara- 
tory suit. This application was directed 
to be put up for order on 16-4-1969 but 
there is nothing on record to suggest that 
any proper orders had been passed on this 
application at any stage. Suraj Kaur’s 
counsel had made a similar request when 
he had appeared before the District Judge 
on 13-6-1969. It was mentioned that Suraj 
Kaur was to adduce evidence regarding 
the will in her favour in the Court in 
which her civil suit for a declaration was 
pending and that the inquiry before the 
District Judge was of a limited nature. In 
view of these circumstances, Suraj Kaur 
did not feel it necessary to adduce inde- 
pendent evidence before the District Judge 
in respect of the second will of the de- 
ceased. 


5. The learned District Judge clos- 
ed the petitioners evidence the same day 
without giving any reasons why the re- 
quest made by the petitioner in her appli- 
cation dated 7-4-1969 or by her counsel 
in his statement dated 18-6-1969 could 
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not be granted. This abrupt closing of 
the petitioners evidence had Jed to the 
filing of the two applications for the trans- 
fer of the case to some Court outside the 
district. If the learned District Judge was 
not ee to concede the prayer, he 
should have clearly stated so and to have 
afforded the appellant a proper opportu- 
nity of proving the second will by indepen- 
dent evidence. The petitioner had no rea- 
sons to believe that her reasonable request 


intended to avoid a sarang of pro- 
ceedings and duplication at evidence 
wo be summarily rejected without giv- 


ing any valid reasons. Having failed to 
afford the petitioner a reasonable opportu- 
nity of proving her case without properly 
disposing of her application dated 7-4- 
1969, the Additional District Judge cannot 
hold the petitioner to blame by saying 
that she had not produced any evidence 
to prove the later will which was said to 
have revoked the earlier will propounded 
by the respondent. There has, therefore, 
been a material irregularity in the conduct 
of the proceedings and it has led to a 
failure of justice. If I set aside the im- 
pugned order, all subsequent proceedings 
taken by the learned Additional District 
Judge, in the absence of the petitioner, 
who may ultimately be found to be an 
interested party, would be without jurisdic- 
tion and this would be so independently 
of the case law which deals with the effect 
of the disobedience of a stay order by the 
Subordinate Court on such subsequent pro- 
ceedings. An inquiry under Order XXII 
of the Code with regard to the Sagara: 
of legal representatives has to be carrie 
on with some cosy and it is not 
open to a Court to implead any inter- 
meddler or impostor having no real stake 
in the estate. If it is ultimately found, 
as pleaded by the petitioner, that the will 
propounded be the respondent stands re- 
voked by a later will made by the deceas- 
ed, then the respondent would have no 
better right to intermeddle with the estate. 
The petitioner has been kept out of the 
proceedings and has not been impleaded 
as a party. She could not, therefore, file 
any appeal against the final order of the 
Additional District Judge remanding the 
ease to the trial Court. She could not for 
that reason take any objection in the lower 
Courts to the proceedings taken in her 
forced absence. This is the only Court, 
therefore, where she could be heard with 
regard to the alleged illegality of the sub- 
sequent proceedings taken in defiance of 
the stay order issued by this Court. Shri 
Liberhan, the learned counsel for the peti- 
tioner, had taken this objection at the ear- 
liest opportunity. When this case had 
come up before me on 7th October, 1970, 
Shri Liberhan had submitted that the order 


of the Additional District Judge disposing 
of the appeal and remanding the case on 
20-6-1970 was a nullity and that his revi- 
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sion petition was not in any manner affect- 
ed by that illegal order passed in his 


client's absence. I can exercise my powers 
under Section 115 of the Code, on my 
own motion or on the verbal application 
of the party aggrieved, to revise the sub- 
sequent proceedings irregularly taken by 
the Courts below after I had passed the 
stay order. 


6. In Motiram Roshanlal Coal Co. 
(P.) Ltd. v. District Committee, Dhanbad, 
AIR 1962 Pat 357, the ruling cited by 
Shri Liberhan, it had been held as fol- 
lows:— 

“It is well settled that an order by a 

superior Court staying ‘urther proceedings 
in the Court below becomes operative the 
moment it is made and not after its com- 
munication to the subordinate Court. 
Where, therefore, an order is made by the 
superior Court, be it the appellate Court 
or the revisional Court staying further pro- 
ceedings in a case in the Court below, 
subordinate to it, it suspends the power of 
the lower Court to continue the proceed- 
ings in such a case. If in spite of the 
stay of further proceedings in the Court 
below by the superior Court, some order 
is passed by the Court below, in violation 
of the stay order in operation, such an 
order is without jurisdiction.” 
The same view was taken by a Full Bench 
of the Lahore High Court in Karam Ali 
v. Raja, AIR 1949 Lah 108. This foreign 
ruling was followed by a Division Bench 
of this Court in Din Dayal Lakhi Ram v. 
Union of India, AIR 1954 Punj 46. 
Kaku Singh v, Gobind Singh, AIR 1959 
Punj 468 and Nathu Ram v, Jagan Nath, 
AIR 1960 Punj 52], are other rulings on 
the point. The entire case law has, how- 
ever, been discussed by the Hon’ble Judges 
of the Supreme Court in Mulraj v. Murti 
gence ety Maharaj, AIR 1967 SC 1886. 
It was held that a stay order issued to a 
subordinate Court was in the nature of 
a prohibitory order or injunction and that 
it takes effect when it is brought to the 
notice of the subordinate Court. Proceed- 
ings that take place between the date of 
the passing of the order and the date of 
its communication to tke subordinate Court 
would not be without jurisdiction but 
where the party aee takes steps in 
that regard, it would be in the interest of 
justice that these interim proceedings 
should be set aside. The Hon ble Judges 
of the Supreme Court had been pleased to 
observe as follows in this connection:— 


Though the Court which is carrying on 
execution is not deprived of the jurisdic- 
tion the moment a stay order is passed, 
even though it had no knowledge of it 
this does not mean that when the Court 
gets knowledge of it, it is powerless to 
undo any possible injustice that might 

ave been caused to žhe party in whose 
favour the stay order was passed during 


the period till the Court has knowledge 


` proceedings. 


P. & H. 843 


We are of opinion that 
S. 151 of the Code of Civil Procedure 
would always be available to the Court 
executing the decree, for in such a case, 
when the stay order is brought to its notice, 
it can always act -under S. 151, and set 
aside steps taken between the time the 
stay order was passed and the time it was 
brought to its notice, if that is necessary 
in the ends of justice and the party con- 
cerned asks it to do so.” 


7. The rulings cited above relate 
to cases where the party aggrieved had not 
been precluded from taking part in the 
The petitioner has not been 
impleaded as a party so far and it would 
not be open to her to request the trial 
Court in which the case is now pendin 
that the proceedings taken in her force 
absence should be set aside. 

8. As the prayer made by the peti- 
tioner and her counsel in the application 
dated 7-4-1969 and in the statement dated 
13-6-1969 has been declined without giv- 
ing any valid reasons, I feel that there has 
been a material irregularity in disposing of 
the case. The impugned order is, there- 
fore, set aside as also the proceedings 
taken thereafter by the subordinate Courts. 
The appeal should be restored to its old 
number and the Additional District Judge 
should dispose of afresh, in a proper man- 
ner, the controversy under Order XXII of 
the Code of Civil Procedure, 1908. 


Revision allowed. 


of the stay order. 
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Hardial Singh and another, Appel- 
lants v. Bagga Singh, Respondent. 

S. A. O. No. 37 of 1971, D/- 24-8- 
1971, against order of Dev Raj Saini, Addl 
Dist. J., Patiala, D/- 1-5-1971. 

(A) Civil P. C. (1908), O. 22, R. 9 — 
“Sufficient cause” — Ignorance of plaintiff 
about death of defendant whether consti- 
tutes sufficient cause for setting aside abate- 
ment. 


The fact that the lawyer who repre- 
sented the defendant had not learnt about 
his death for sometime was neither reles 
vant nor material in determining whether 
the plaintiff could have information about 
the defendant’s death, if he had exercised 
due diligence. The argument that because 
defendant’s lawyer did not disclose about 
his death to the trial Court on two earlier 
hearings, the plaintiff could not also get 
information about the defendant’s death 
was clearly fallacious, when the defendant 
was a resident of the same village in which 
the plaintiff-applicant lived and even if he 
had died outside the village news about 


AP/CP/A535/72/MBR 


844 P. & H. [Prs. 1-3] 


his death was bound to have spread in 
the eee within a short time of the dea 

taking place. Had the plaintiff been vigi- 
lant the relevant news would have reached 
his ears much earlier. The plaintiff had 
failed to show that there was sufficient 
cause for not making the application ear- 
lier. There is no reason to set aside the 
abatement. (Paras 2, 8) 


(B) Civil P. C. (1908), O. 22, R. 4 — 
Suit against joint tortfeasors — Dea of 
one of them — Non-impleading of legal 
representatives —- Suit abates as a whole. 


In the case of joint tortfeasors the 
suit could not have been brought against 
some of them leaving out others. In such 
a situation even if a decree had been ob- 
tained, it could not have been successfully 
executed against the trespassers who had 
not been impleaded as defendants even 
though some other trespassers had been 
impleaded and decree against them had 
been obtained. There is, therefore, no 
escape from the conclusion that the suit 
abates as a whole and not only against 
the legal representatives of the deceased 
defendant. AIR 1971 Punj & Har 3855 
and AIR 1946 Lah 899 and AIR 1934 Lah 
$41 and AIR 1928 All 555, Distinguished; 
AIR 1962 SC 89 and AIR 1969 Punj & 
Har 216, Applied. (Paras 9, 10) 
Cases Referred: Chronological Paras 
AIR 1971 Punj & Har 355, Harichand 

v. Mst. Bachan Kaur 
AIR 1969 Punj & Har 216 = ILR 
(1968) 2 Punj 660, Swaran Singh 
Puran Singh v. Ramditta Badhawa 8, 
AIR 1962 SC 89 = (1962) 2 SCR 
636, State of Punjab v. Nathu Ram 8 
ATR 1953 Cal 588, Hakir Mahamed 
aji 


141 (FB), Nanak v. Ahm 


= 9 LRA Rev 
215, Manak Chand Singh v. Khubi 

AIR 1923 Lah 182 = 78 Ind Cas 
604, Sardara v. Allahyar 


© S. K. Goyal, for Appellants; R. K 
Aggarwal, for Respondent. 


JUDGMENT :— Bagga Singh filed a 
suit against Gurdial T and 


Sing is brother 
Hardial Singh for possession of 6 Kanals 
and 18 Marlas of land situated in village 


Gulwatti, district Patiala, on the allegation 
that the defendants were trespassers on the 
Jand. While the suit was being tried Gur- 
dial Singh defendant died. The plaintiff 
then filed application under Order XXII, 
Rule 9 read with Section 151, Civil Pro- 
cedure Code, seeking permission to im- 
plead the legal representatives of Gurdial 
Singh, deceased. This application was op- 
posed by Hardial Singh, defendant, and on 
the pleadings of the parties the following 


two issues were framed:—= 


Hardial Singh v. Bagga Singh (Gujral J.) 


A. I. R. 


1. Whether the application is within 
time. If not, with what effect? 


2. Whether the suit has abated. If 
so, to what extent? 


The trial Court decided issue No. ] against 
the applicant and issue No. 2 in favour of 
the defendants with the result that the 
suit was held to have abated in toto. 
Against this order of the trial Judge dated 
27th December, 1969 the plaintiff appeal- 
ed which was allowed by the Additional 
District Judge, Patiala, vide his order dated 
Ist May, 1971. Being aggrieved by i 
order of the dditional District Judge, 
Patiala, the defendant Hardial Singh has 
come up in appeal to this Court. 


2. It is not disputed that Gurdial 
Singh had died on 28th April, 1969 while 
the application to bring his legal repre- 
sentatives on record was not made ti 
16th August, 1969. The eon hav- 
ing been made beyond 90 days, the suit 
had abated. The abatement can, however, 
be set aside under Order XXII, Rule 9, 
Civil Procedure Code, if it is proved that 

e plaintif was prevented by suficient 
cause from filing e application earlier. In 
the application for setting aside the abate- 
ment the plea taken was that it was on 
5th August, 1969 that the plaintiff learnt 
about the death of Gurdial Singh for the 
first time. This plea found favour with 
the learned lower appellate Court for the 
reason that though the counsel for the par- 
ties had appeared on two dates of hearin 
between 28th -April, 1969 when Gurdia 
Singh died and 5th August, 1969 the coun- 
sel for Gurdial Singh did not inform the 
Court about his death. In my opinion, 
the inference drawn by the learned lower 
appellate Court was wholly unwarranted. 
The fact that the lawyer who represented 
Gurdial Singh had not learnt about his 
death for sometime was neither relevant 
nor material in determining whether the 
laintiff could have information about ‘Gur- 
ial Singh’s death, if he had exercised due 
diligence. e argument that because 
Gurdial Singh’s lawyer did not disclose 
about his death to the trial Court on the 
two earlier hearings, the plaintiff could no 
also get information about Gurdial Singh’s 
death is clearly fallacious. 


$. There is also another aspect of 
this matter. In the application under 
Order 22, Rule 9, Civil Procedure Code. 
the case of the plaintiff was that he had 
come to know about Gurdial Singh’s death 
for the first time on 5th August, 1969. 
When, however, Bagga Singh appeared he 
made a statement that after twenty days 
or a month of Gurdial Singh’s death he 
had learnt about it. This statement which 
was made in the examination-in-chief was 
again repeated in cross-examination and it 
was clearly asserted that the information 
about Gurdial sa death had reached 
him after twenty days of the death, 
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this statement no reference was made to 
what had been stated by Bagga Singh in 
his application as to when he had learnt 
about Gurdial Singh’s death. This being 
the P there is no evidence on the 
record on the basis of which the lower 
appellate Court could have come to the 
conclusion that Bagga Singh had received 
information about Gurdial Singh’s death on 
5th August, 1969 and not earlier. In fact, 
the material on the record in this respect 
is the statement of Bagga Singh and that 
statement leaves no manner of doubt that 
the plaintif had learnt about Gurdial 
Singh’s death within a month. Even other- 
wise, it appears highly probable that 
Bagga Singh would have learnt about Gur- 
dial Singh’s death within a short time. Gur- 
dial Singh was a resident of the same vil- 
Tage in which Bagga Singh lived and even 
if he had died outside the village news 
about his death was bound to have spread 
in the village within a short time of the 
death taking place. Had the plaintiff been 
vigilant the relevant news would have 
reached his ears much earlier than 5th Au- 
gust, 1969. No reason has, therefore, been 
shown for holding that the plaintiff was 
prevented by any sufficient cause from as- 
certaining the fact of Gurdial Singh’s 
death, I am, therefore, of the view that 
the plaintiff had failed to show that there 
was sufficient cause for not making the 
application earlier. There is no reason to 
set aside the abatement. 


4. Faced with this situation it is 
vehemently argued on behalf of the plain- 
tiff-respondent that in any case suit against 
Hardial Singh did not abate. appar for 
this argument was mainly sought from a 
Bench decision of this Court in Harichand 
v. Mst. Bachan Kaur, AIR 1971 Punj and 
Har 855. In this case the plaintiff had 
brought a suit for an injunction restraining 
thirty-four defendants from interferin 
with her ownership and possession of lan 
bearing Khasra Nos. 844 and 346. The 
trial Court granted a decree to the plain- 
tiffs and the defendants appeal before the 
Additional District Judge also failed. In 
second appeal, after considering additional 
evidence, which the learned Single Judge 
had permitted, the decision of the Courts 
below was reversed and the pinnes: suit 
was dismissed. Against this decision the 
plaintif preferred an appeal under Clause 
Š of the Letters Patent and during the 
endency of this appeal some of the de- 
endants died. As their legal representa- 
tives had not been brought on record the 
question arose whether the appeal abated 
in toto. The following observations of the 
Full Bench in Nanak v. Ahmad Ali, AIR 
1946 Lah 899 (FB), were followed:— 


“After hearing the learned counsel for 
the parties we came to the conclusion that 
even apart from Order 41, Rule 4, Civil 
Procedure Code, the abatement of Nanak’s 
appeal does not make Khair-ud-Din’s ap- 
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peal incompetent and that the latter’s ap- 
peal can still proceed. Under the circum- 
stances we did not consider it necessary 
to hear the parties at any length on the 
question as to the applicability of Order 
41, Rule 4, Civil Procedure Code, or to 
examine the various conflicting decisions 
given by the different High Courts on this 
much vexed question. I wish, however, 
to observe that, without pronouncing any 
al opinion on the question whether the 
provisions of Order 41, Rule 4, C.P.C. 
should control those of Order 22, Rule 3, 
Civil Procedure Code, on which there is 
undoubtedly a conflict of opinion even in 
this Court, it would not be possible to 
apply Order 41, Rule 4, in the present 
case. Mr. Asa Ram ns la the learn- 
ed counsel for the appellant, had to con- 
cede that according to the view consistent- 
ly taken in this Court Rule 4 of Order 41, 
cannot be applied where the non-appealing 
laintiff or defendant, as the case may be, 
as not been impleaded in the appeal at 
all and is not before the appellate Court.” 
5. _ From the above it would appear 
that both in Harichand’s case, AIR 1971 
Punj and Har 355 and Nanak’s case, AIR 
1946 Lah 899 (FB), the question for deci- 
sion was regarding abatement of the ap- 
peal and not the abatement of the suit, 
and these decisions would therefore, not 
be of much help in the present case. The 
Bench in Nanak’s case had found as 
a fact that the plaintiff was in possession 
of the house regarding which he had 
brought this suit and the suit had been 
brought only for the cancellation of the 
sale deed executed in favour of Nanak 
and Khair-ud-Din defendants. It has also 
been observed that both the vendees would 
be presumed to have purchased the pro- 
perty in equal shares. Thus the shares of 
the vendees were also specified. It was 
not a case where the suit had been filed 
against trespassers who were in possession 
of the land and the house. On the other 
hand the suit had been filed by the owner 
in possession and it was only for declara- 
tion of his title to house. In view of these 
circumstances it was clear that the obser- 
vations made - by Achhru Ram, J. were 
more in the nature of obiter and did not 
really arise having regard to the facts of 
the case. Moreover these observations 
only relate to the right of a trespasser to 
file an appeal if a decree for possession 
had been passed against him even though 
other trespassers had not joined in filing 
the appeal. The question whether a suit 
by the true owner against two or more 
trespassers would abate in case one’ or 
more of the trespassers had died and their 
legal representatives have not been brought 
on record was not at all considered in 
Nanak’s case, or even in Harichand’s case, 
=- 6. On behalf of the respondents 
reference was also made to Roda Mal v. 
Nighahia, AIR 1984 Lah 941, wherein it 
was held t— 
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“The death of one tortfeasor cannot 
affect the case against another and, there- 
fore, if one of the joint tortfeasors dies 
and his legal representatives are not 
brought on record the suit’ cannot be dis- 
missed on that ground.” 


This again was not a suit by owner against 
trespassers but was a suit for recovery of 
the cost of the timber which the tres- 
passers had destroyed. The view taken 
in this case is of no help in deciding the 
question with which we are concerned. 


7. Similarly Manak Chand Singh 
v. Khubi, AIR 1928 All 555, which was 
cited on behalf of respondents, does not 
deal with the situation with which we are 
confronted in the present case. is was 
a suit under Section 34 of the Agra Ten- 
ancy Act, and was filed by the landlord 
against the tenants who were occupying 
the land without the permission of the 
landlord. The suit was filed for compen- 
sation and fair rent. In this case it was 
held that the liability of the tenants for 
the payment of the rent of any holding 
that is joint and several and if in the course 
of such a suit one of the trespassers dies 
and his legal representatives had not been 
brought on record the suit does not abate 
against the other trespassers. From the 
facts of the above case it is clear that the 
suit was not for possession by ejectment 
of the trespassers but for payment of money 
as rent and compensation, 


8. On behalf of the appellant my 
attention is drawn to Sardara v. Allahyar, 
AIR 1923 Lah 182; Hakir Mohamed v. 
Abdul Majid; AIR 1958 Cal 588; State of 
Punjab v. Nathu Ram, AIR 1962 SC 89 
and Swaran Singh Puran Singh v. Ram- 
ditta Badhawa, AIR 1969 Punj & Har 216. 
In Sardara’s case the plaintiff had brought 
a suit against the defendants on the basis 
that they had trespassed on the land which 
belonged to them. Before the decision of 
the suit one of the defendants died and the 
question arose whether the appeal abates 
only against the deceased or against the 
others. It was found that the defendants 
held the land jointly and there had been 
no specification of shares or interests. It 
was then observed as follows:— 


“The defendants hold the land jointly 
and there has been no specification of 
shares or separation of interests and there 
is a mass of authorities to the effect that 
under these circumstances the abatement 
against the one individual respondent leads 
to and necessitates the abatement against 
them all.” 


The same view was taken in Hakir Moha- 
med’s case wherein the following observa- 
tions have been made:— 


“In regard to a co-trespasser who had 
participated in the trespass if one of the 
trespassers dies and his heirs are not 
brought on record, the whole suit abates.” 


Hardial Singh v. 


Bagga Singh (Gujral J.) A. I.R. 


9. In Nathu Ram’s case, AIR 1962 
SC 89, certain land belonging to two 
brothers jointly was acquired for military 
purpose. As the compensation awarded by 
the Collector was not acceptable to the 
land owners the matter was referred for 
enquiry to an arbitrator and the arbitrator 
passed a joint award granting a higher 
compensation. During the pendency of the 
appeal by the State Government against 
this award one of the land owners died 
and his legal representatives were not 
brought on record the question arose whe- 
ther the appeal also abated against the 
other landlord. It was held by the 
Supreme Court that the appeal against the 
surviving land owner E i not succeed 
alone. The judgment of the Supreme 
Court in Nathu Ram’s case was considered 
by a Division Bench of this Court in 
Swaran Singh Puran Singh’s case, AIR 1969 
Punj & Har 216 and on an analysis of 
this judgment -the following propositions of 
law emerged:— 

“() On the death of a respondent, 
an appeal abates only against the deceased, 
but not against the other surviving respon- 
dents; 

(I1) In certain circumstances an appeal 
on its abatement against the deceased res- 
pondent, cannot proceed even against the 
surviving respondents and in those cases 
the appellate Court is bound to refuse to 
proceed further with the appeal and must, 
therefore, dismiss it; 


ee The question whether a Court 
can deal with such matters or not will de- 
pend on the facts and circumstances of 
each case and no exhaustive statement can 
be made about those circumstances; 

(IV) Some of the circumstances in 
which the Court would refuse to proceed 

er with the appeal against the surviv- 
ing respondents on the abatement of the 
appeal against a deceased respondent are 

ese: 

(a) if the appeal between the appel- 
lants and the respondents other than ths 
deceased can be said to be properly consti- 
tuted or can be said to have al the neces- 
sary parties for the decision of the contro- 
versy before the Court, the Court will pro- 
ceed with the appeal except— 


(i) When the success of the appeak 
may lead to the Court’s coming to a deci- 


sion which will be in conflict with the de- 
sion between the appellants and the de- 
ceased respondent an would, therefore, 
lead to the Court’s passing a decree which 
will be contradictory to the decree which 
had become final with respect to the same 
subject-matter between the appellants and 
the deceased respondent: 


(ii) When the appellants cəuld not 
have brought the action for the necessary 
relief against those respondents alone who 
are still before the Court; and 

(iii) When the decree against the sur- 
viving respondents, if the appeal succeeds, 
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be ineffective, that is to say it could not 
be successfully executed: 


(b) If the decree under appeal is joint 
and indivisible, the appeal against the 
other respondents also will not be proceed- 

with and will have to be dismissed as 
a result of the abatement of the appeal 
against the deceased respondent; 


(V) The view taken by the Courts in 
some cases previously to the effect that the 
abatement of the appeal against the de- 
ceased respondent will have the result of 
making the decree affecting his specific in- 
terest to be final and that the decree 
against the other respondents may be suitably 
dealt with by the appellate court is incor- 
rect. The specification of shares or of in- 
terest of the deceased respondent does not 
affect the nature of the decree and the 
capacity of the joint decree-holder to exe- 
cute the entire decree or to resist the 
attempt of the other party to interfere with 
the joint right decreed in his favour; 

VI) f. * oF 


Though both in Nathu Ram’s case, AIR 
1962 SC 89 and in Swaran Singh’s case, 
AIR 1969 Punj & Har 216, the question 
was of abatement of appeal but the princi- 
ples mentioned in (II) and (II) above 
would be attracted in the present case. In 
the case of joint tort-feasors the suit could 
not have been brought against some of 
them leaving out others. In such a situa- 
- ition even if a decree had been obtained, it 
could not have been successfully executed 
against the trespassers who had not been 
impleaded as defendants even Monca some 
other trespassers had been impleaded and 
decree against them had been obtained. 


10. There is, therefore, no escape 
from the conclusion that the suit abates as 
a whole and not only against the legal re- 
presentatives of Gurdial Singh. Conse- 
quently the appeal is allowed, the order of 
the appellate Court is set aside and the 
suit of the plaintiff is dismissed as having 
totally abated. Considering the circum- 
stances, the parties would Dear their own 
costs. 

Appeal alowed. 
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Jathedar Sadhu Singh and others, Ap- 
pellants v. Charan Singh and others, Res- 
pondents. ; 

Second Appeal No. 1497 of 1965, 
D7- 28-8-1971, from decree of Ved Parkash 
Sharma, Sr. Sub. J., with enhanced Appel- 
late Powers, Amritsar, D/- 3-9-1965, 

(A) Civil P. C. (1908), S. 92 — Suit 
under S. 92 is special remedy and where 
resort could be had to the special remedy, 
the general remedy would be impliedly 
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RS. Singh v. Charan Singh 


P. & H. 347 

bared. AIR 1952 SC 148, Followed. 
(Para 7) 
(B) Civil P. C. (1908), S. 92 (1) b) 


— Relief claimed in Suit seeking to pre- 
vent a breach of trust by trustee — Suit 
could fall within general clause (h). 


Where the plaintiffs 
the utilisation of the trust funds or pro- 
perty for secular objects or to prevent a 
conversion or diversion of the funds or pro- 
perty to objects or purposes which were 

ifferent from those for which the original 
dedication was said to have been made, the 
specific clauses (a) to (g) of Section 92 
may appear to have the same object or 
purpose in view when the rule of ejusdem 
generis is applied. AIR 1942 Cal 343 and 
AIR 1936 Sind 179, Relied on, (Para 10) 

(C) Civil P. C. (1908), S. 92 (2) — 
Consent of Advocate General applied for 
and refused — Bar created by $. 92 (2) 
is not removed or relaxed. AIR 1939 Rang 
254 and AIR 1966 SC 878, Relied. on. 


seek to prevent 


(Para 12) 
(D) Civil P. C. (1908), S. 92 — Abate- 
ment of appeal — Suit in representative 


capacity — Death of some of plaintiffs and 
defendants during pendency of appeal — 
Appeal does not abate. 


_ The suit was in a representative capa- 
city and all the persons were claiming the 
right to worship in the institution, This 
right was being claimed in a representative 
capacity for a class of persons professing a 
particular faith or religion. The right to 
worship is a civil right but it would be too 
much to say that this right can be des- 
cribed as an appendage of the ownership 
of any movable or immovable property so 
as to go always with that property. One’s 
religious views and beliefs are a personal 
attitude which is not heritable or transfer- 
able. Such a right would come to an end 
with the death of the person and would 
last only for his lifetime. AIR 1939 Mad 
757, Relied on. (Para 14) 


(E) Punjab Village Common Lands 
(Regulation) Act (18 of 1961), S. 2 (g) ex- 
T (ix) — Place of worship — Mean- 
iog of. 


A place where a select few dedicated 
to a particular faith congregate to pay 
homage to their leader or head or to dis- 
course their views and beliefs or to sin 
hymns would be a shrine or place o 
worship whether one chooses to call it a 
Dera or a Dharamsala or a Gurudwara. 

(Para 15) 
Cases Referred: Chronological Paras 
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Chooni Lal Johurry 
Bhagirath Dass, B. K. Jhingan and 


S. K. Hirajee, for Appellants; R. N. Mittal 
and N. S. Grewal, for Respondents. 


JODGMENT:— This second appeal 
by the plaintiffs arises out of a dispute be- 
tween. the parties over the proper adminis- 
tration of an institution situated in village 
Balsarai near Beas in Amritsar District and 
variously known as Dharamsala, Dera or 
Gurdwara of Baba Shri 


in a plan filed with the 
small portion of this area, 
green colour in _ this _ plan, 
been described by the plaintiff- 
appellants as Darbar Sahib and is said to 
house the holy book (Guru Granth Sahib) 
of the community professing the Sikh reli- 
gion. The suit was originally instituted by 
five Sikh proprietors of village Balsarai but 
two other proprietors of the village belong- 
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ing to the same community were added as 
plaintiffs in an amended plaint filed later 
on. Three persons claiming to eis 4 to 
the Radhaswami faith or sect had been 
impleaded as defendants Nos. 2 to 4 on 
their application under Order 1, Rule 10 
of the Code of Civil Procedure. Plaintif- 
appellant No. 1 and defendant-respondents 
Nos. 8 and 4 have died during the pen- 
dency of this appeal and no steps have 
been taken to bring their legal representa- 
tives on record within the time allowed b 
law. The question how far the proceed- 
ings have thereby abated would be discus- 
sed further on in this judgment. 

2. The suit, as now framed, is for 
the grant of a permanent injunction seek- 
ing to restrain defendant No. 1 from re- 
moving the Guru Granth Sahib from the 
institution and from interfering with the 
rights of the Sikh community of maintain- 
ing the holy book in the Darbar Sahib and 
of offering religious pre and reciting 
Guru Granth Sahib and holding religious 
congregations and Sat Sang in the premises. 
It has been alleged in the plaint, amongst 
other things, that in the year 1897 A. D. 
the ponien body of the vilage had 
pute and dedicated 11 kanals and 16 mar- 
as of shamilat land to a sage by the name 
of Bhai Jaimal Singh who used to practise 
spiritual sadhna at this place. He was a 
man with great spiritual attainments and 
was held in high esteem by tke residents 
of the village. The dedication was in the 
name of Guru Granth Sahib and was for 
the purposes of a Dharamsala to be run 
and managed by Baba Jaimal Singh. Muta- 
tion order, copy Exhibit P-5, had been duly 
attested on 14-6-1897. The devolution of 
the office of the head of the institution has 
been by will from the last holder to the 
next and Baba Charan Singh, respondent 
No. 1, is the fourth head of the institution 
in the line of succession. He is described 
to be a man of the world, lacking in dedi- 
cation and true spirit of his predecessors. 
He is described to have started using the 
Dera in general and Darbar Sahib in parti- 
cular for the purposes for which these had 
not been originally dedicated. He is giv- 
ing out that the maintaining of Guru 
Granth Sahib and access to the institution 
of persons professing the Sikh religion de- 
pends on his sweet will and discretion, He 
has started interfering with the rights of 
these persons to recite Granth Sahib and 
to hold religious congregations in the insti- 
tution. Hence this suit seeking to restrain 
him from going astray from the original 
purposes and objects of the dedication. 


3. Defendant respondent No. 1 had 
denied in the written statement filed by 
him that Guru Granth Sahib had ever been 
installed in the institution. The mutation 
order attested in 1897 was said to have 
wrongly described the dedication to be in 
favour of Guru Granth Sahib and the 
necessary correction of entries was describ- 
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ed to have been made in 1921 without ob- 
jection by any one concerned. A mutation 
about the correction of these entries, copy 
Exhibit D-1/P-8, was said to have been 
attested in an open gathering of the vil- 
lage on 16-5-1921. Thereafter the institu- 
tion is being described in the revenue re- 
cords as Gurdwara of Baba Jaimal sare 
dedicated to the Radhaswami faith. In the 
Revenue Officers order sanctioning the mu- 
tation of entries, it is mentioned that the 
people gathered there were unanimous in 
saying that the institution was wrongly 
described to have the name of Guru 
Granth Sahib and that it had connections 
with the Radhaswami faith. The institu- 
tion had been acquiring further lands in 
later years by exchange, purchase and be- 
quests etc. vide mutation orders, Exhi- 
bits P-4 (Exchange, 1911-12), D-2 (Sale, 
1938), D-3 (Will, 1951) and D-5 (Dedica- 
tion by respondent No, 1) in favour of the 
registered charitable society, 1959 ete, 
ete. It is admitted that Sat Guru Maharaj 
Baba Jaimal Singh was a great pious saint 
with high spiritual and intellectual attain- 
ments. It is, however, denied that he had 
ever recited Guru Granth Sahib or had 
allowed that holy book to be installed any- 
where in the institution. He was preaching 
the Radhaswami faith and was the Supreme 
head of the Math. He was holding Sat 
Sangs according to the views and beliefs 
of this faith. Defendants Nos. 2 to 4 who 
had been impleaded on their own applica- 
tion had filed a separate written statement 
in which they had claimed that they were 
professing the Radhaswami faith. 


4, The pleadings of the parties 
had given rise to about two dozen issues 
and the first seven issues related to certain 
legal or technical objections taken by the 
defendants. These issues have been treated 
as prelimin issues. The two Courts be- 
low have upheld the legal objection that 
the suit was not competent in the absence 
of the Advocate General’s sanction under 
Section 92 of the Code of Civil Procedure. 
It may appear that the appellants had at 
one stage applied for that sanction but that 
it had been declined by the Advocate 
General. A certified copy of the application 
filed by the appellants seeking the Advo- 
cate General’s permission under Sec. 92 of 
the Code of Civil Procedure may appear to 
have been placed on the record as mention- 
ed in paragraph 11 of the judgment of the 
learned Court of first appeal. 


5. To bring a case within the four 
corners-of Section 92, three or four condi- 
tions have to be satisfied as observed in a 
long string of rulings namely Budree Dass 
Mukim v. Chooni Lal Johurry, (1906) ILR 
88 Cal 789; Ramdas Bhagat v. Krishna Pra- 
sad Tewari, AIR 1940 Pat 425; Gheevar- 
ghese Koshy v. Chacko Thomas, AIR 1963 
Ker 191; Balkishan Dass v. Parmeshri Dass, 
AIR 1963 Punj 187 = 65 Punj LR 286 


if. S. Singh v. Charan Singh (C. G. Suri J.) ([Prs. 8-6] P. & H. 349 


and Pragdasji Guru Bhagwandasji v. Ish- 
warlalbhai Narsibhai, AIR 1952 SC 148 = 
1952 SCA 281. Shri Bhagirath Dass, the 
learned counsel for the appellants, concedes 
that the institution is a public trust of reli- 
ious or charitable character and that the 
irst condition laid down is satisfied in the 
present case. He, however, contends that 
the other two conditions, namely that the 
suit should have been filed in a represen- 
tative capacity and that the relief claimed 
must fall within one or more clauses enu- 
merated in sub-section (1) of Section 92 of 
the Code, do not exist in the present case. 


6. In support of his contention 
that the suit has not been filed in a repre- 
sentative capacity, Shri Bhagirath Dass 
mainly relied on the Division Bench ruling 
of this Court in AIR 1968 Punj 187'= 65 
Punj LR 286. That was a suit by some of 
the trustees against their co-trustees who 
had been called upon to render accounts. 
This suit between the trustees inter se was 
held not to be a suit im a representative 
capacity. Reliance was placed on the Supreme 
Court Case in Raje Anandrao v. Sham- 
rao, AIR 1961 SC 1206. The view $inds 
further support from the Division Bench 
ruling of the Madras High Court in P. R. 
Aiyanachariar v. U. Sadagopachariar, AIR 
1989 Mad 757. Ours is, however, not a 
case between the trustees inter se and 
Shri Bhagirath Dass’s reliance on these 
rulings may appear to be rather fortuitous. 
Advantage is sought to be taken of some 
obiter remarks in Balkishan Dass’s case, 
AIR 1963 Punj 187 (supra) which run. “In 
others words, if suit under Section 92 is 
brought, these three conditions must be pre- 
sent. It is far from saying that if these 
three conditions are present, no action but 
a suit under Section 92 can be brought”. 
These obiter remarks have found a pro- 
minent place in a head-note in the 
India Reporter. If these remarks are read 
in the true context, it would be found that 
the plea of the counsel for the appellants 
in that case that the suit fell within Sec- 
tion 92 of the Code was held to be unten- 
able in view of the fact that a suit be- 
tween the trustees inter se was not a re- 
presentative suit and that the Supreme 
Court ruling relied upon by the counsel 
did not say that when the three conditions 
were found to have been satisfied, no ac- 
tion but a suit under Section 92 could be 
brought. It was obviously not the inten- 
tion of the Hon’ble Judges to override the 
statutory provisions of sub-section (2) of 
Section 92 of the Code or the observa- 
tions of the Supreme Court in Chairman 
Madappa v. M. N. Mahanthadevaru, AIR 
1966 SC 878, which run as follows:— 


“The main purpose of Section 92 (1) 
is to give protection to public trusts of a 
charitable or religious nature from bein 
subjected to harassment by suits being fil- 
ed against them, That is why it provides 


that suits under that section can only be 
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filed either by the Advocate General or 
two or more persons having an interest in 
the trust with the consent in writing of the 
Advocate General. The object is that be- 
fore the Advocate General files a suit or 
gives his consent for filing a suit, he 
would satisfy himself that there is a prima 
facie case either of breach of trust or of 

e necessity for obtaining directions of 
the Court.” 

‘ There is again a long string of 
rulings laying down that where a suit falls 
under Section 92, the Advocate General’s 
sanction is absolutely essential. This would 
imply that no suit could be filed without 
that sanction. As observed by the Hon'ble 
Judges of the Supreme Court in AIR 1952 
SC 148, the suit under Section 92 is a 
special remedy, It would follow that where 
resort could be had to the special remedy, 
the general remedy would be impliedly 
barred. Reference could in this connection 
be also made to Subramania Pillai v. 
Krishnaswami Somayajiar, AIR 1919 Mad 
159 (DB); Haji Mahammad Nabi 
Shirazi v. Province of Bengal, AIR 1942 
Cal 343 (DB) and I. E. Aboo v. G. H. S. 
Aboo, AIR 1939 Rang 254. 


8. Coming now to the question 
whether the present suit falls within the 
four corners of Section 92 of the Code, 


there is no dispute with the proposition 
laid down in Mulchand Bassarmal v. Devi- 
gir, AIR 1931 Sind 87; Ganpat Pujari v. 


Kanaiyalal Marwari, AIR 1983 Pat 246; 
Annappa Ramchandra Pai v. Krishna Nara- 
yan Prasad, AIR 1986 Bom 412, Mulchand 
Bassarmal v. Devigir Motigir, AIR 1936 
Sind 179; Ramdas Bhagat v. Krishna Pra- 
sad Tewari, AIR 1944 Pat 425; Haji Mo- 
hammad Nabi Shirazi v. Province of Ben- 
gal, AIR 1942 Cal 348 and Gheevarghese 
Koshy v. Chacko Thomas, AIR 1963 Ker 
191, that the allegations in the plaint are 
to determine the form of the suit, One 
has, however, to look to the substance and 
not to the language alone. Provisions of 
Section 92 cannot be allowed to be avoid- 
ed by the addition of some inconsequential 
relief as was laid down in Arjun Nath v. 
Kailash, AIR 1966 J & K 81. The plain- 
tiffs had on an earlier occasion filed a suit 
for declaration and consequential relief of 
a permanent injunction but as the value of 
the subject-matter of the dispute was found 
to run into astronomical figures of very 
nearly half a crore of rupees and the Court 
fee was payable ad valorem under Sec- 
tion 7 (iv) (c) of the Courts Fees Act, the 
appellants had Jet their plaint be rejected 
under Order 7, Rule 11 (b) of the Code 
because of their failure to make good the 
deficiency in the Court fee. We have, 
however, to see through a guise and not 
allow a subterfuge or camouflage to suc- 
ceed. It has no doubt been held by some 
High Courts for example in AIR 1933 Pat 
246, that a suit for declaration or for per- 
manent injunction cannot fall under Sec- 
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tion 92 of the Code but‘a contrary view 
has been taken in AIR 1966 J & K 31 and 
AIR 1931 Sind 87. We have, therefore, to 
look to the substance of the pleadings and 
not to the mere form or the phraseology 
employed. 

9. The trial Court had found that 
the suit could fall within the general 
clause (h) of sub-section (1) of Section 92 
of the Code. The finding has been left 
undisturbed by the learned Court which 
dismissed the first appeal filed by the 
plaintiffs. The conclusion to be drawn is 
that this aspect of the case was either not 
argued before the lower appellate court or 
that it had agreed with the trial court on the 
point. I find it difficult to accept the 
argument of Shri Bhagirath Dass that this 
oint hed been decided by the lower appel- 
ate Court in his favour, 


10. Shri Mittal, the learned coun- 
sel for the respondents, has no fault to find 
with Shri Bhagirath Dass’s submission that 
the rule of ejusdem generis should be ap- 
plied while interpreting the Ta Cl. (b) 
of Section 92 (1) of the Code. Before one 
can app-y this rule, it is to be seen what 
common trait runs through the earlier 
clauses to make them belong to one class 
or genus. It was observed by a Full Bench 
of this Court in Printers House Pvt. Ltd. 
v. Misri Lal Dalip Singh, AIR 1970 Punj 
and Har 1 (FB), that this rule would be 
hardly applicable where there was no 
coupling together of words or clauses giv- 
ing them the same sense or meaning. The 
question had arisen while dealing with the 
argument that clause (c) of sub-section (2) 
of Section 17 of the Land Acquisition Act 
was ejusdem generis with the earlier 
clauses (a) and (b) of the said sub-section. 
It was found that there was no common 
trait running between the clauses and that 
there was no room or scope for the appli- 
cation of the doctrine of ejusdem generis 
in the construction of clause (c) of Sec. 17 
(2). We have, therefore, to see whether 
the specific clauses (a) to (g) of Sec. 92 
(1) of the Code of Civil Procedure have a 
common trait which would make them be- 


long to a systematic order of things. We 
have to feel the heart beat that pulsates 
through this system or scheme of things 


and then to judge whether the relief claim- 
ed in the suit in hand has the same pulse 
beat, synchronising in timing and fre- 
quency, so as to fit in to that system or 
order. The body of the sub-section cradles 
the heart which establishes the timing 
and frequency of the pulse beat that runs 
through the later part of the sub-section in 
which the various clauses have been enu- 
merated. The words “alleged breach of 
any trust” and “directions of the Court for 
the administration of any such trust” may 
seem to provide the clue as to where’ we 
should feel for the pulse running through 
these clauses. Looked at from this point 
of view, the common trait that runs through 
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the clauses is that the section has been 
laced on the Statute Book to prevent any 
reka of public trusts of religious and 
charitable character and to see that these 
trusts are properly administered. Having 
laced our fingers on this heart beat, we 
fave hardly any difficulty in applying the 
rule of ejusdem generis for the construc- 
tion of the Senet] clause (h) of Section 92 
(1) of the Code. The relief claimed by the 
appellants in their plaint clearly seeks to 
prevent a breach or conversion or diver- 
sion of the trust by the person at present 
in charge of the management, ‘control or ad- 
ministration of the trust. What is sought 
to be prevented is a malfeasance or mis- 
feasance in the administration of the trust 


and its property by the person who is 
managing the trust either as a de jure trus- 
tee or trustee de son tort. The specific 


clauses (a) to (g) of Section 92 (1) of the 
Code may appear to have the same object 
or purpose in view. What the plaintiffs 
seek to prevent is the utilisation of the 
trust funds or property for secular objects 
or to prevent a conversion or diversion of 
the funds or property to objects or pur- 
poses which were different from those for 
which the original dedication was said to 
have been made. What the plaintiffs seek 
to do is to prevent the manager or trustee 
to go astray from the original intentions of 
the persons making the endowment or de- 
dication. 


Il. I am fortified in my view by 
a number of rulings. In AIR 1942 Cal 
343, a Division Bench of the Calcutta 
High Court held that a suit for declaration 
that the waqf was for the benefit of the 
shia community and that it was of a re- 
presentative capacity, came within the pur- 
view of Section 92 of the Code. The doc- 
trine of ejusdem generis was applied and 
the essence of the specifie clauses was 
found to concern the management of the 
trust. A direction that in the administra- 
tion of the trust, the trustee should do 
certain things or abstain from doing certain 
things was found not to be alien to a 
scheme of management. The relief was 
found to be akin to the reliefs contemplat- 
ed in clauses (e) and (g) of Section 92 (1) 
of the Code. In Fakir Mahomed Nanji v. 
Agha Khan, AIR 1980 Sind 204, the Addi- 
tional Judicial Commissioner had held that 
sanction under Section. 92 was necessary 
where the relief sought was an injunction 
restraining the defendants from preventin 
the plaintiffs from enjoying the uses an 
objects to which the properties had been 
dedicated. A similar view was taken by 
another Judicial Commissioner in AIR 1981 
Sind 87. An appeal filed from this deci- 
sion was dismissed by two ee Commis- 
sioners sitting together and the case is re- 
ported as AIR 1936 Sind 179. One of the 
reliefs claimed in this case was that the 
trustees may be restrained from alienatin 
the land or any portion thereof. The relie 
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was found to fall within clause (h) and 
sanction under Section 92 (1) was consider- 
ed necessary. 


12. It is not on to the appel- 
lants to argue that as they had applied for 
the sanction of the Advocate General and 
that the sanction had been declined, the 
bar created by sub-section (2) of Sec. 92 
of the Code had been removed or relaxed. 
Such a submission had been made in AIR 
1939 Rang 254, and had been negatived. 
The same conclusion can be drawn from 
the observations of the Hon’ble Judges of 
the Supreme Court in Chairman Madappa’s 
case. The observations have been repro- 
duced earlier in this judgment. 


13. I, therefore, agree with the 
learned Courts below that the case falls 
within the ambit of Section 92 of the Code 
and that the sanction of the Advocate Gene- 
ral was essential before the suit could pro- 
ceed. The said sanction having been de- 
clined, the suit was rightly dismissed by 
the Courts below. 


14. Shri Mittal had argued that 
the appeal has abated in view of the death 
during the pendency of this appeal of ap- 
pellant No. 1 and respondents Nos. 8 and 

The suit was in a representative capa- 
city and all these persons were claiming 
the right to worship in the institution. This 
right was being claimed in a representative 
capacity for a class of persons professing a 
particular faith or religion. The right to 
worship is a civil right as was held in AIR 
1989 Mad 757, but it would be too much 
to say that this right can be described as 
an appendage of the ownership of any mov- 
able or immovable property so as to go 
always with that property. One’s religious 
views and beliefs are a personal attitude 
which is not heritable or transferable. Such 
a right would come to an end with the 
death of the person and would last only 
for his lifetime. Father and son can own 

roperty one after the other but there may 
e no continuity or community of religious 
views and beliefs. The son would have a 
right of worship according to his own views 
and beliefs and this right can be indepen- 
dent of the views and beliefs of his fore- 
fathers. ‘There were, however, persons on 
either side to continue this litigation in a 
representative capacity. In AIR 1952 SC 
148, eight out of nine plaintiffs had died 
and nobody had come forward with the 
objection that the sole surviving plaintiff 
could not continue the proceedings in a 
suit falling under Section 92 of the Code. 
Shri Mittal argues that the objection about 
the abatement of the proceedings had not 
been raised in that case. It is obvious that 


the objection was considered not wo 
raising. I, therefore, do not agree with 
abated 


Shri Mittal that the appeal has 
with the death of a aa No. 1 or res- 
pondents Nos. 3 and 4, when both sides 
are litigating in a representative capacity. 
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15. Shri Mittal then contends that 
the shamilat lands have vested in the Gram 
Panchayat under Section 4 of the Punjab 
Village Common Lands (Regulation) Act, 
1961 and that only the Panchayat can uti- 
lise or dispose of the land for the benefit 
of inhabitants of the village and that the 
appellants have no right to sue. Accord- 
ing to exception Gx) to the definition of 
‘shamilat deh’ in clause (g) of Section 2 of 
the said Act, Jand which is used as a place 
of worship or for purposes subservient 
thereto would not be included within the 
definition. Shri Mittal now contends that 
this institution is not ‘a place of worship’. 
I cannot help using the oft repeated but 
apt saying that Shri Mittal is trying to blow 
hot and cold. He could plead the bar of 
Section 92 (2) of the Code only if the 
institution was a trust of a religious or 
charitable character. The bar created by 
Section 4 of the Punjab Village Common 
Lands (Regulation) Act, 1961 would, how- 
ever, apply only if Shri Mittal were to take 
just the opposite position. Care has been 
taken in the drafting of the written state- 
ments but it is conceded that Baba 'aimal 
Singh was a pious saint. He has been des- 
oribed as Sat Guru Maharaj and use of the 
word ‘ji may suggest that he was held in 
veneration. He is described to have been 
& person of high spiritual and intellectual 
attainments. The use of the words ‘saint’, 
‘sat sang’, ‘shabad’, ‘simran’, ‘math’, ‘bhajan’ 
and ‘dyar in paragraph 6 of the written 
statement may suggest that the Radha- 
Swami activities going on in the shrine 
were not devoid of all religious ey cance. 
Even otherwise the word ‘worship’ could 
not always have a religious connotation. 
According to Corpus Juris Secundum, Vo- 
lume 101 on pages 680-681 (1951 Reprint), 
the word ‘worship’ can have a religious 
sense and also a non-religious sense. In 
its latter connotation, it would mean civil 
deference, courtesy or reverence paid to 
merit or work. It can simply mean honour 
or respect. According to Webster’s Inter- 
national English Dictionary, ‘worship’ may 
simply mean courtesy or reverence to cha- 
racter, dignity or worth. place where 
a select few dedicated to a particular faith 
congregate to pay homage to their leader 
or head or to discourse their views and 
beliefs or to sing hymns would be a shrine 
or place of worship whether we choose to 
call it a Dera or a Dharamsala or a Gur- 

wara. Even certain secular activities 
could go on with such devotion or fervour 
as to amount to worship. One’s love for 
lucre can be deified and worshipped as a 
goddess. A farmer looking at his parch- 
ed fields may so supplicate nature as to put 
an uncertain means of irrigation on a pe- 
destal as the rain God. Cupid as the God 


of earthly love can figure in the holiest 
of shrines and religious books. People are 
even known to have worshipped Bacchus; 
the God having a two way spirituous ap- 
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peal, secular as well as devotional. Shri 
Mittal is, therefore, not being fair to the 
Radhaswamis if he means to suggest that 
their devotion to their faith or its head is 
so lacking in real feeling that it falls short 
of ‘worship. The institution is, therefore, 
excepted from the definition of “shamilat 
deh’ and there was no question of its vest- 
ing in the Gram Panchayat under Section 
4 of the Punjab Village Common Lands 
(Regulation) Act, 1961. | 
16. The appeal fails and is dis- 
missed. As both sides have raised unten- 
able contentions, there are no orders as 
to costs in this Court. 
Appeal dismissed. 





AIR 1972 PUNJAB AND HARYANA 852 
(V 59 C 116) 
H. R. SODHI, J. 


_ Roshan and others, Appellants v. Union, 
of India and others, Respondents. 


Second Appeal No. 52 of 1961, D/- 
4-8-1971, against order of S. C. Jain, Sr. 
Sub. J., with enhanced Appellate Powers, 
Gurgaon, D/- 15-10-1960. 

T. P. Act (1882), S. 92 — Mortgagor 
redeeming his own share and purchasing 
mortgagee rights in respect of the remain- 
ing property — He can by purchase ac- 
quire status of mortgagee and hold the 
mortgagee rights. (Para 7) 


The law permits mortgagee rights to 
be acquired both by subrogation if the 
conditions stated in Section 92 are satis- 
fied and also by purchase. (Para 7) 


J. N. Seth, for Appellants; S. P. Goyal, 


for Advocate-General, (Punjab), for Res- 
pondents. 
JUDGMENT:— This is a plaintiffs’ 


appeal arising out of a suit for declaration 
in which they claim that the order dated 
6th May, 1958, passed by the Competent 
Officer is wrong, illegal and void inasmuch 
as he had no jurisdiction to adjudicate 
when before the coming into force of the 
Evacuee Interest (Separation) Act, 1951, 
described hereinafter as the Act, they had 
become owners by lapse of time. 


2. Facts which led to the contro- 
versy may be stated in a narrow compass. 


S. The suit land measuring 2 
Bighas, b Biswas was mortgaged by Has- 
sana and others in favour of Chet Ram 
son of Mohan. ‘There is no written deed 
but the revenue records show that the 
land was mortgaged on 8rd July, 1890. 
The excerpt, Exhibit P. W. 1/1, indicates 
that Budhan, Sardara Chat and Chhotu 


were the successors-in-interest of the ori- 
ginal mortgagors. They were shown as 
mortgagors in the Jamabandi {for the 
AP/EP/A584/72/RSK 
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year 1940-41. Two mutations Nos. 102 
and 108 are said to have been sanctioned 
on 80th July, 1941, whereby Budhan, one 
of the mortgagors, got his 5/8th share in 
the mortgaged land redeemed from Khazru 
mortgagee on payment of Rs. 41/4/- and 
urchased mortgagee rights in respect of 
the remaining 3/8th share. Budhan then 
mortgaged the redeemed share with Bhag 
Mal for Rs. 51/4/- and also sold the mort- 
gagee rights for Rs. 24/4/-. Again on 5th 
. December, 1942, there were two transac- 
tions between Budhan and Bhag Mal as a 
result whereof the former got redeemed 
the land mortgaged with the latter and 
‘also purchased back the mortgagee rights 
in regard to the 3/8th share. The result 
is that the position on 5th December, 1942, 
was the same as on 80th July, 1941, when 
Budhan had redeemed his 5/8th share from 
Khazru and purchased mortgagee rights to 
the extent oe the remaining 3/8th share. 
Budhan, Sardara Chat and Chhotu mort- 
gagors later migrated to Pakistan on parti- 
tion of the country in the year 1947. Since 
the plaintiffs who are successors-in-interest 
of the original mortgagees continued in 
India, the Competent Officer, Gurgaon, 
treated the property to be a composite one 
as defined in the Act. In the claim made 
before him by the mortgagees (now plain- 
iffs), it was stated that the mortgage was 
not redeemed for sixty years and, they had, 
therefore, become owners of the property 
by prescription. It appears that when 
the case was heard by the competent Off- 
cer, none appeared on their behalf, nor 
was the Custodian represented. The com- 
etent Officer in a very brief order and re- 
ying on some decisions of the Appellate 
Officer, the references to which are not 
stated in his order, declared the mortgage 
to have extinguished on the ground that 
the same was over twenty years old. The 
property was consequently directed to vest 
in the Custodian free from all encum- 
brances and liabilities. It is this order 
which led to the present suit. 


4, The Union of India and the 
Custodian Evacuee Property, Punjab, Jul- 
lunder, were impleaded as defendants and 
so was Din Mohammad minor who was 
alleged to be one of the mortgagors. On 
the pleadings of the parties, the following 
issues were framed:— 

_ 1. Whether this Court has 
jurisdiction to try the suit? 

2. Whether the plaintiffs have served 
the defendants with a valid notice under 
Section 80, C. P. C.P 

3. Whether the plaintiffs have become 
owners by prescription? 

Relief. 

: The trial Court held under 
Issue No. 1 that the Civil Court had juris- 
diction. Issue No. 2 was decided in favour 
of the plaintiffs and so was Issue No. 3. 
In the result, the suit was decreed inas- 
Much as the plaintiffs were declared to 
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have become owners of 8/8th share of 
the suit land as referred to in para 1 o 
the plaint. The consequential relief grant- 
ed was that the defendants were restrain- 
ed from interfering with the possession of 
the plaintiffs. l 
6. Two appeals one by Din Mo- 
hammad and the other by the Union of 
India were preferred before the Senior 
Subordinate fudge, Gurgaon, with enhanc- 
ed appellate powers. He accepted both of 
em and dismissed the suit of the plain- 
tiffs, who have now come to this Court in 
second appeal. 


7. The only matter to be consider- 
ed is as to the effect of the two transac- 
tions of redemption and purchase of mort- 
gagee rights as appearing from mutations 
Nos. 102 and 103 of 30th July, 1941. 
What happened is that Budhan got re- 
deemed his 5/8th share and purchased 
mortgagee rights in respect of the remain- 
ing 3/8th of the mortgaged property. The 
Court of first appeal observed that doctrine 
of subrogation as contained in Section 92, 
Transfer of Property Act, does not apply 
to Punjab though its principles do apply 
as rules of equity, justice and good consci- 


ence. It took the view that the present 
case was not covered by the said doctrine 
and Budhan could not, therefore, claim 
and hold any mortgagee rights. Mr. Seth 


learned counsel for the appellants contends 
that the Court made an erroneous ap- 
proach in invoking this doctrine or its prin- 
ciples. He concedes that the question of 
subrogation does not arise in this case in- 
asmuch as Budhan did not redeem the 
whole of mortgaged property but his own 
share only. The argument is that Budhan 
purchased mortgagee rights in respect of 
the remaining 3/8th of the mortgaged pro- 
perty as referred to in mutation No. 103 
and he could become mortgagee by pur- 
chase as well. Entries in settlement for 
the. year 1940-41 as appearing in the ex- 
cerpt Exhibit P.W. 1/1 leave no room for 
doubt about the factual position stated by 
Mr. Seth. It is true that the question of 
subrogation arises only when any of the 
persons referred to in Section 91, Transfer 
of Property Act, or a co-mortgagor redeems 
the whole of the mortgaged property and 
that it is on such redemption alone that 
the co-mortgagor steps into the shoes of 
the mortgagee and holds mortgagee rights 
qua other persons entitled to redeem. 
This, however, does not mean that if a 
mortgagor has been permitted to redeem 
his own share and he purchases mortgagee 
rights in respect of the remaining property, 
e cannot in spite of purchase acquire the 
status of a mortgagee and hold the mort- 
gagee rights. The law permits mortgagee 
rights to be acquired both by subrogation 
if the conditions stated in Section 92 are 
satisfied and also by purchase. The trial 
Court in my opinion took the correct view 
in holding that Budhan was the mortgagee 
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of 3/8th share in the year 1941 by pur- 
chase and that since 60 years had expired 
by then from the date of the original mort- 
gage it was not open to the successors-in- 
interest of the mortgagors to redeem that 
property. In this view of the matter the 
competent Officer had no jurisdiction tọ 
deal with the property which had ceased 
to be a composite one. 

the 


8. For the foregoing reasons 
appeal is allowed; the judgment and de- 
cree of the first appellate Court are set 
aside and decree of the trial Court decree- 
ing the suit of the plaintiffs restored. In 


the peculiar circumstances of the case 
there will be no order as to costs. 


Appeal allowed. 
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GOPAL SINGH, J. 


Balwant Rai and others, ferro V. 
Ram Gopal and others, Respondents. 

S. A. O. No. 84 of 1970, D/- 14-7- 
1971, against order of Raghbir Singh 
Aig Addl. Dist. J., Ambala, D/- 30-5- 

Punjab Pre-emption Act (1 of 1913), 
S. 30 (3) — Limitation Act (1963), Art. 97 
— Starting point of limitation — Sale of 
immovable property — Physical possession 
not possible — Limitation starts from the 
date on which the registration is complete 
that is to say when a document to be re- 
gistered is copied out in the records of 


Registration office. AIR 1961 SC 1747, 
Relied on. ; (Para 5 
Cases Referred: | Chronological Paras 


AIR 1961 SC 1747 = ee 2 SCR 
474, Ram Saran L v. Mst. 
Domini Kuer 


Roop Chand, for Appellants; M. S. 
Liberhan, for Respondents. . 
JUDGMENT :— This is second ap- 


peal by Balwant Rai, Kulwant Rai, Haqi- 
qat Rai and Daljit Rai against Ram Gopal, 
Chhabil Dass and Joginder Singh. It is 
directed against the judgment of Shri R. S. 
Gupta, Additional District Judge, Ambala 
dated May 30, 1970 allowing the appeal of 
the respondents and directing the tri 
Court to allow the respondents to amend 
the plaint filed on their behalf in a suit 
to pre-empt the sale of a house effected 
in favour of the appellants. 

2. Facts leading to the appeal are 


as under: 

3. Brij Lal and awala _Parshad 
jointly owned _ house No. 8189/7483-101 
situate in Ward No. 6 in the town of Am- 
bala City. On January 29, 1968, Jawala 
Parshad sold his one-half share to the ap- 
pellants for Rs. 2250 by a sale deed exe- 
cuted and registered on that date. Suit 
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for possession by pre-emption was filed by 
the respondents pre-empting the sale on the 
ground that they were tenants of the 
house sold. In the plaint, the respondents 
did not plead that there existed custom of 
pre-emption in respect of sale of urban 
immovable property situate in the town of 
Ambala City. In the written statement fil- 
ed on behalf of the appellants, objection 
was raised that no suit could lie in that 
absence of plea raised on behalf of the 
respondents that there existed custom for 
pre-emption of the properly sold. On 
February 5, 1969, application for amend- 
ment of the plaint was filed on behalf of 
the respondents stating that there existed 
custom for pre-emption of urban imnov- 
able property situate in the citv of Ambala 
and that they be allowed to amend the 
plaint to specifically state therein that plea. 
In the reply filed on behalf of the appel- 
lants, the amendment was opposed. On 
February 24, 1969, the trial Court reject- 
ed the amendment application holding 
that the amendment sought to be intro- 
duced pertained to a fresh cause of action 
and the sale deed having been registered 
on January 29, 1968 was belated and 


would convert the suit already filed into 


fresh suit after the period of limitation of 


one year. On February 27, 1959, the trial 
Court framed the following preliminary 
issue:— 


“Whether the suit is not maintainable 
on the ground that custom of pre-emption 
is not pleaded.” 

4, The trial Court held under that 
issue that plea having been raised on þe- 
half of the respondents as required by Sec- 
tion 7 of the Punjab Pre-emption Act, 1918, 
the suit did not lie and dismissed the 
same. Feeling aggrieved of the judgment 
of the trial Court, the respondents prefer- 
red an appeal with the District Judge. The 


Additional District Judge, to whom the 
qra was entrusted for disposal, held 
at the decision on preliminary issue fram- 


ed by the trial Court was erroneous inas- 
much as the period of limitation for filing 
the suit had not expired on January 29, 
1968 but it ran out on February 24, 1968, 
when the registration of the sale deed was 
completed by its being copied in the re- 
ister kept for the purpose. The appel- 
ants being dissatisfied with that judgment 
of the Additional District Judge have pre- 
sented the present appeal. 


5. The only point, which has been 
urged before me by Shri Roop Chand 
Chowdhry appearing on behalf of the ap- 
pellants is that the date of starting point 
of limitation determined by the lower ap- 
pellate Court is wrong inasmuch as the 
hysical possession of the property had 
BE taken by the appellants on January 
29, 1968, when the 
and consequently the 
of the deed ‘and the taking of physical pos- 
session being the same, the period of limi- 


eed was registered 
dates of registration 
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tation ran out on January 29, 1968 and not 
on February 24, 1968, when the registra- 
fion of the sale deed was complete. Under 
Article 97 of the Limitation Act, 1963 and 
also under Section 80 (8) of the Punjab 
Pre-emption Act, the period of limitation 
to institute a suit to enforce right of pre- 
emption is one year from the date, when 
the vendee takes physical possession of the 
property sold. In the present case, the 
vendees themselves were the tenants. They 
continued to be in possession on and after 
the date of sale of the property as they 
were if possession prior to its sale. No 
peal possession was delivered by Jawala 
arshad to the appellants-vendees. It is 
one-half share of the house, which belong- 
ed to Jawala Parshad and which was sold 
to the appellants and not any of its portion 
by metes and bounds. Jawala Parshad 
and Brij Lal were the joint owners of the 


property. 


; That property admittedly had not been 
partitioned between these two co-owners. 

us, it is only the notional one moiety 
of the property, which was sold and no 
hysical possession of the property could 
jie or was delivered at the time its sale 
took place. Period of limitation of one 
year starts from the date of delivery of 
physical posse of the property, if the 
corpus of the property is capable of being 
delivered by the vendor to the vendee. 
In the present case, the property having 
not been partitioned between the two joint 
owners, the property could not be held to 


be capable of being physically delivered 
to the vendees. As the property sold was 
unspecified one-half share belonging to 


Jawala Parshad and the sale had not taken 
lace of its any portion by metes and 
ounds and the notional share of the pro- 

perty sold was incapable of delivery of 

physical possession, the period of limitation 
could not run from the date of execution 
and registration of the document, namely, 

January 29, 1968, when its physical pos- 

session is also claimed to have been taken 

by the appellants-vendees. e pro- 
perty was incapable of being physically 
elivered to the vendees on the date, when 
it is said to have been sold and had never 
in fact been physically handed over to the 
vendees, the only terminus a quo from 
which the period of limitation can start is 
the date of registration. In Ram Saran 

Lall v. Mst. Domini Kuer, AIR 1961 SC 

1747, it was held that the registration in 

respect of sale of immovable property 

under the Registration Act is not complete 
till the document to be registered has been 
copied out in the records of the Registra- 
tion Office. Shri Roop Chand has not 
challenged the fact that the copying of the 
document in the register was complete not 
earlier than February 24, 1968. The ap- 
plication for amendment was made on 

February 5, 1969. That application was 

well within the period of limitation provid- 
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ed for filing a suit to enforce right of pre- 
emption. If a suit could be filed on or 
before February 24, 1969, an application 
for amendment of the plaint by raisin 
even a plea constituting fresh cause o 
be made and allowed. No 

by the counsel for 
the appellants. 


6. In the result, the appeal fails 
and is disallowed. There will, however, be 
no order as to costs. 


other point was argued 


Appeal dismissed. 
Seeme sete nanaman 
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D. K. MAHAJAN AND S. S, 
SANDHAWALIA, J]. 


Smt. Daya Kaur and others, Appellants 
v. Jones Singh and another, Respon- 

ents. 

Second Appeal No. 1284 of 1964, 
D/- 30-4-1971 referred by D. K. Mahajan, 
J., D/- 28-2-1969. 

(A) Hindu Succession Act (1956), 
S. 16 — A and D two heirs succeeding to 
Hindu female, take in equal shares — D 
selling whole property — A alone suing to 
set it aside — A entitled to a decree for 


his share only. 


A Hindu female died leaving behind 
two heirs A and D who took the property 
in equal shares. D sold the whole pro- 
perty and A alone sued to set aside the 
sale and for possession. D was neither a 
party to the suit nor had she authorised A 
to sue on her behalf. Held—As A was 
entitled to only half of the property under 
the section the sale could be set aside only 
with respect to his half share in the pro- 
perty, 1971 Cur LJ 1018, Relied on. 

(Para 2) 


(B) Civil P, C. (1908), O. 1, R. 10 — 
Addition of a new party — A and D co- 
heirs succeeding to property in equal 
shares — D selling whole property — A 
alone suing „to set aside sale — D not a 
party — A’s suit not on behalf of D also 
—— D cannot be impleaded as a party if 
his right to property is barred by limita- 
tion. (Para 3) 
aren Referred: | Chronological Paras 

971) Second Appeal No. 861 of 1961, 
W ‘Cor Ey ie sae Don 

ur » omt. Dropti 
v. Chinta á 

H. S. Wasu, Sr. Advocate with B. S. 
Vasu, for Petitioners; G, R. Majithia, for 
Respondents. 

_ MAHAJAN, J.:— The facts giving 
rise to this appeal are elaborately stated in 
my referring order dated February 28, 

69, and need not be reproduced. When 
the matter came up before us in Division 
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Bench on January 22, 1970, we came to 
the conclusion that the decision on issue 
No. 1 was not proper and that the original 
documents had not been considered. We, 
therefore, remitted the case to the learned 
Additional District Judge, Barnala, to de- 
cide this issue afresh after permitting any 
additional evidence which the parties may 
roduce before him. The learned Judge 
as in pursuance of our order dealt with 
the matter and has submitted his report. 


His report is that the plaintiff is the son 
of Shrimati Harnam Kaur. 
; There is no dispute now before 


2 
us that the property in dispute must be 
treated as the property of Harnam Kaur 
and it will devolve on her heirs. It is also 
not disputed that Shrimati Harnam Kaur 
left behind the plaintiff and Har Kaur, 
a daughter. The daughter is dead and is 
survived by her only son Partap Singh who 
is P.W. 4. Mr. Wasu contends that the 
report of the learned Additional District 
Judge holding the plaintiff to be the son 
of Shrimati Harnam Kaur, cannot be ac- 
cepted. After hearing the learned counsel 
we have come to the conclusion that the 
report is based on consideration of the en- 
tire evidence. The only question that re- 
quires determination is one of fact namely, 
whether the plaintiff is the son of Shrimati 
Harnam Kaur. ‘The finding of the learned 
Additional District Judge is based on evi- 
dence, and is binding on us in second ap- 
peal. We, therefore, agreeing with the 
finding of the learned Additional District 
Judge, hold that the plaintiff is the son of 
Shrimati Harnam Kaur. Faced with this 
situation, Mr. Wasu contends that as Shri- 
mati Harnam Kaur left two heirs and the 
suit has been brought by one of them, a 
decree qua his share alone can be passed 
and not qua the share of the other heir. 
According to the Hindu Succession Act, 
both the son and the daughter are entitled 
to succeed to Shrimati Harnam Kaur in 
jequal shares. Shrimati Harnam Kaur died 
on November 18, 1958 and, therefore, her 
property would devolve on her two heirs. 
The appellants took possession of the pro- 
perty on the death of Shrimati Harnam 
Kaur and would obviously be in the posi- 
tion of trespassers. The rule is firmly 
established that only a rightful owner can 
obtain possession from a trespasser becanse 
a trespasser can hold the estate against the 
entire world excepting the true owner. So 
far as the plaintiff is concerned, he is 
owner only of half of the estate. On the 
death of Harnam Kaur her estate vested 
in her son and daughter in equal shares, 
inasmuch as it is settled proposition of 
law that the inheritance never remains in 
abeyance. There is no vacuum. The 
plaintiff can only claim what he owns and 
not what his sister owns. It is not a case 
where the sister has authorised her brother 
to recover her estate for her. Therefore 
the plaintiff is only entitled to a decree 
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to the extent of his share, that is, one-half 
of the estate left by Shrimati Harnam Kaur. 
In this connection reference may be made 
to oe oe z e J. in Smt. Droptt 
v. Chinta, Secon eal No, 861 of l 
decided on 1-4-1971. — 
l : e plaintif made an  applica~ 
tion that his sister's son who now Tepe: 
sents his mother in succession to the estate 
of Shrimati Haram Kaur be impleaded as 
a party and a decree be passed in his fav- 
our. It is significant that he was not im- 
pleaded as a party throughout the trial. 
The position might have been different if 
he was even a defendant in the suit or 
respondent in the appeal. The limitation, 
so far as he is concerned to file a suit to 
recover the property has since long expir- 
ed because a suit to recover the estate of 
S ati Harnam Kaur could only be 
brought within twelve years of the death 
of Shrimati_ Hamam Kaur. That period 
expired in November, 1970 and, therefore, 
on that basis also the application that he 
be impleaded as a party 
appeal cannot be entertained. In addition 
to this there is no application by him for 
being impleaded as a party. 
; For the reasons recorded above, 
we allow this appeal o i extent that the 
e plaintiff ; 
of the estate of Shrimati a co 
while the suit qua the other 
will stand dismissed. ‘There will be no 
order as to costs. 
S. S. SANDHAWALIA, J.:— 5. I 
agree. 
Appeal allowed in part. 
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S a ne BENCH) 
. K. MAHAJAN, PREM CHAND 
PANDIT AND S. S, SANDHAWALIA, Jf. 


M/s. Amar Singh Modi Lal, Petitioner 


v. State of Haryana and others, Respon- 
dents, 

Civil Writ No. 20 -~ 
T o 04 of 1970, D/ 


(A) Mines and Minerals (Regulation & 
Development) Act (1957), S. s e — Con 
tral Govt. Notification No. G.S.R. 436, D/- 
1-6-1958 — Notification applies to “brick. 
earth” and not to peculiar substance “mura 
rum brick-earth”, 

„The absence of a comma after “mur- 
rum” in the Notification is no more than an 


(Paras 8, 11) 
(Regulation 
(1957), S. 3 (e) — 


(B) Mines and Minerals 
and Development) Act 


Central Government Notification No. C.S.R. 
436, D/- 1-6-1958 — Whether “brick- 
FP/FP/D299/72/GNB/HGP 
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earth” is mineral -— Expert testimony — 
Admissibility of. (X-Ref:—- Interpretation 
of Statutes -—- Meaning of Words). 


(Per Sandhawalia & Pandit, JJ.; Mahajan 
J. contra)—-In determining the meaning of 
the word ‘mineral’ in the Central Govt. No- 
tification No. G.S.R. 486 and considering 
whether “brick-earth” comes within the 
connotation of that word evidence of ex- 
perts is inadmissible and irrelevant, the 
construction of the language used in the 
Act of Parliament being a matter for inter- 

retation by the Court and not one of evi- 

ence. (1909) 1 Ch, D. 218 and 1910 AC 
83, Rel. on. (Paras 22, 59, 61) 


(C) Mines and Minerals (Regulation 
and Development) Act (1957), S. 3 (e) — 
S. 3 (e) does not extend beyond field au- 
thorised by Sch. VII, List I, Entry 54 of 
Constitution. (X-Ref:— Constitution of 
India, Sch. VIL, List I, Entry 54). 

(Per Sandhawalia and Pandit, JJ.)— 
None of the items in the Lists of the Con- 
stitution is to be read in a narrow sense 
and each general word should be held to 
extend to all ancillary or subsidiary mat- 
ters which can fairly and reasonably be 
said to be comprehended in it and hence 
it cannot be said that S. 3 (e) extends be- 
yond the field authorised by Sch, VII, 
List I, Entry 54 of the Constitution. AIR 
1955 SC 58 and AIR 1959 SC 459 and 
AIR 1968 SC 90 and AIR 1962 Punj 887, 
Rel. on. (Para 88) 


(D) Mines and Minerals (Regulation 
and Development) Act (1957), S. 3 (e) — 
“Mineral” — Meaning of — Building 
stone, gravel, ordinary clay and ordinary 
sand are minerals — S. 8 (e) is valid. 

(Per Sandhawalia and Pandit, JJ.)— 
The word “mineral” is devoid of definition 
and is capable of a vast vey of mean- 
ings. The Parliament has used it in its 
widest connotation and no construction of 
its meaning was intended and hence the 
word mineral includes building stone, gra- 
vel, ordinary clay and ordinary sand and 
therefore no taint of unconstitutionality at- 
taches to S. 8 (e) due to the fact that 
thereby Parliament has specified building 
stone, gravel, ordinary clays and ordinary 
sand to be minor minerals. (1867) 4 Eq 
19 and (1908) 47 L Ed 575 and (1866) 1 
Eq 656 and (1901) 1 QB 317 and (1872) 
7 Cha App 699 and ive) 1 Ch D 218, 
Rel. on. Case Law discussed. l 
: (Paras 13, 29, 32, 48, 51) 

(E) Mines and Minerals (Regulation 
and Development) Act (1957), S. 3 (e) — 
Central Govt. Notification No. G.S.R. 436 
D/- 1-6-1958 — Declaration of  “brick- 
earth” to be “minor minerals” is valid. 

(Per Sandhawalia and Pandit, JJ.: 
Mahajan, J. Contra.-—— “Brick-earth” is a 
mineral and the Central Govt. Notification 
No. G.S.R. 486 D/- 1-6-1958 declaring 
“brick-earth” to be a minor mineral is not 
ultra vires of the Constitution. AIR 1965 


Amar Singh v. State (FB) 
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Pat 491 and (1882) 21 Ch D 18 and (1889) 
22 QBD 555 and (1882) 20 Ch D 552, Rel. 
on; AIR 1969 Cal 281 and (1982) 1 Ch D 
276, Dist. (Paras 87, 41, 44, 51, 64) 
(F) Mines and Minerals (Regulation 
and Development) Act (1957), g! E — 
Authorisation to Central Govt. to declare 
minor minerals is valid. , 
(Per Sandhawalia and Pandit Jf. 
The authorisation under S. 8 (e) by’ the 
Parliament to the Central Govt. to declare 
minor minerals is not bad on the ground 
of excessive delegation of power. AIR 
1954 SC 465 and AIR 1958 SC 909 and 
AIR 1959 SC 512, Relied i 
Paras 46, 47) 
(G) Mines and Minerals Hegutatice 
and Development) Act (1957), Ss. 14 and 
15 — Minor minerals — State Govt. can 


levy royalty. 
(Sandhawalia and Pandit, TJ)— 
Ss. 14 and 15 show that with regard to 


minerals the prospecting licences and min- 
ing leases would be governed by the Act 
and the Rules thereunder framed by Cen- 
tral Govt. and as regards minor minerals 
widest Howes to frame Rules have been 
entrusted to State Govt. which include the 
levy of royalty in a ea of prospecting 
licences and mining leases granted for 
their exploitation. AIR 1965 Pat 491 and 
AIR 1969 Punj & Har 79, Relied on. 


(Para 52) 
(H) Mines and Minerals (Regulation 
and Development) Act (1957), S. 15 — 
Punjab Minor Mineral Concession Rules, 
1964, R. 20 — No subsisting contract be- 
tween petitioner and Govt. regarding brick- 
earth — ether royalty can be levied. 
(Per Sandhawalia and Pandit, JyJ.):— 
In the absence of a subsisting agreement 
or contract between the petitioner and the 
Govt. with regard to the minor 
brick-earth no royalty could be 
the Govt. under R. 20. (Para 54) 
(Per Mahajan, J.):— Wajib-ul-arz of 
Mouza Chhapra Had Bast No, 112 pre- 
aie m settlement of 1917-18 left no 
oubt that the brick-earth in dispute did 
not vest with the Govt. and therefore the 
State had no right to levy royalty thereon. 
ee Para 70) 
_ (Œ) Constitution of India, Art. 996 — 
Disputed questions of fact — Whether 
High Court will go into questions — Writ 
of protihinon. cannot oe subject to sub- 
sequent decision on those i 
rt aa a questions by 
(Per Sandhawalia and Pandit, JJ.):— 
In a writ petition the High Court will not 
go into disputed questions of fact but there 
is no jurisdictional bar and the High Court, 
in a fit case, may examine evidence and 
determine the disputed questions of fact 
for issuing a writ. But the High Court 
I not issue a writ of prohibition without 
resolving the disputed questions of fact 
and subject to subsequent decision on 
merits thereon by the Civil Court. C. W., 
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No. 2146 of 1969, D/- 2-2-1970 (Punj. & 
Har), Overruled; AIR 1969 Punj & Har 79 
and ILR (1966) 1 Punj 166 and C, W. No. 
8405 of 1968, D/- 6-2-1969 (Punj & Har), 
Distinguished. (Para 57) 

(J) Constitution of India, Art. 226 — 
Dispute of title to brick-earth depending 
on interpretation of Wajib-ul-arz entry and 
its rebuttal —- Dispute whether can be 
decided in writ proceedings. 

(Per Sandhawalia and Pandit, Jff.):— 

ere the dispute of title to brick-earth 
between the petitioner and the Govt. de- 
pended on the interpretation of Wajib-ul- 
arz entry and rebuttal of the presumption 
of correctness attaching to that entry, the 
dispute being an intricate one on facts 
should be left open. (Para 56) 


(Per Mahajan, J.):— The dispute held 
could be decided in the writ proceedings 
and evidence in rebuttal of the Wajib-ul- 
arz entry could be examined. (Para 65) 
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SANDHAWALITA, J. :— Whether 
“brick-earth” has validly been declared to 
be a minor mineral by virtue of the Cen- 
tral Government Notification No. G.S.R. 
486, dated the Ist of June, 1958, issued 
under Section 8 (e) of the Mines and Mine- 


rals (Regulation and Development) Act, 
1957, is the important and slightly intri- 
cate question which primarily calls for 


determination in these two connected Civil 
Writ Petitions Nos. 1840 and 2004 of 1970. 
Identical questions of law and fact arise 
in these petitions and the learned counsel 
for the parties are agreed that this judg- 
ment shall govern both of them. 


2. The broad outline of the facts 
is not in dispute. It would suffice to 
make a reference to the facts in Civil Writ 
No. 2004 of 1970 only to appreciate the 
rimarily legal contentions which have 
esi raised. The petitioner-firm of Messrs. 
Amar Singh Modi Lal carries on the busi- 
mess of the manufacture of bricks and is 
a licencee under the Punjab Control of 
Brick Supply Order 1956. It installed a 
a brick kiln on the land which it took on 
lease from the Gram Panchayat of S 
Chhapra Tebsil and District Ambala for 
roduction of bricks at the rate of 15000 
bnk per year. It is averred that the peti- 
tioner-firm is neither a mining lessee nor 
has entered into any agreement with the 
Government in that regard nor does it 
hold any short term permit under the 
Punjab Minor Minerals Concession Rules, 
1964, (hereinafter referred to as the Rules). 
The District Industries Officer Ambala, 
however, issued a demand notice vide An- 
nexure demanding Rs. 4152.86 P. as 
royalty from the petitioner-firm on pain of 
issuing warrants of arrest and attachment 
in default of pone This demand notice 
is impugned by way of writ petition and 
has been challenged as null and void and 
the constitutionality of the various provi- 
sions of the Mines and Minerals (Regula- 
tion and Development) Act, 1957, (here- 
inafter called as the Act) and the validity 
of the notifications and the rules framed 
thereunder have been assailed on a variety 
of grounds which would be noticed in de- 
tail hereafter. 


3. In the return filed on behalf of 
the respondent State of Haryana, three 
preliminary objections have been first 


taken. It is stated that the petition invol- 
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uestions of fact and is thus 
not a fit one for the exercise of the extra- 
ordinary writ jurisdiction. Further that 
the rights for the extraction of brick earth 
and clay in the disputed land belong to 
and vest in the Government and therefore 
the petitioner had no locus standi or a 
right to bring the writ petition. It is fur- 
ther averred that it has been found as a 
fact that the  petitioner-firm has been 
charging royalty by issuing cash memos to 
the consumers for the sale o ricks an 
has kept the amount of royalty with itself 
which it was not authorised to do as 
royalty belongs to the Government. 


4, On merits the position taken up 
in reply is that the petitioner has unautho- 
rise ly been extracting brick earth from 
the disputed land since 2nd May, 1964, 
where the minor mineral rights vest in the 
Government, without obtaining any short- 
term permit or lease as required by the 
Rules and this act is unlawful and illegal 
under Rule 54 of the Rules. It is further 
averred that the demand notice for royalty 
due from the petitioner-firm was issued to 
him impressing upon him that in case of 
non-payment by a specific date, the same 
would be recovered as arrears of land 
revenue under the Rules and despite this 
demand notice the petitioner-firm did not 
attend the office of respondent No. 2 when 
royalty for the bricks earth was to be 
assessed, The contents of para 4 impugn- 
ing the validity of the demand notice have 
been denied, and it has been expressly 
pleaded that brick earth has been validly 
declared a minor mineral by the Central 
Government in exercise of the powers con- 
ferred on them under Section 8 (e) and as 
regards the vesting of such minor minerals, 
it is stated that the relevant entries in the 
Wajib-ul-arz (copy attached as annexure 
R. II) clearly show that all the mining 
rights in the said village vest and belong 
to the Government. It has been repeated- 
ly reiterated that all the statutory provi- 
sions which have been assailed as uncons- 
titutional and invalid are in fact valid and 
legal. 

5. These writ 
mitted to a hearing 
Bench and first came up before my learn- 
ed brother Pandit J. and myself. However 
because of the importance and far-reachin 
consequences of the point involved an 
its impact upon a large number of pend- 
ing writ petitions on a similar point it was 
deemed fit that the matter be decided by 


etitions were ad- 
efore a Division 


a larger Bench. That is how these writ 
petitions are before us. 
6. Ere I consider the main point 


at issue between the parties I deem it best 
to clear the ground of a contention, which 
though in the beginning was in the fore- 
front of the argument on behalf of the 
petitioners, it subsequently was relegated 
entirely to the background and to insigni- 
The relevant part of the impugn- 
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ed notification as published in the gazette 
read as under:— 


“G. S. R. 436.— In exercise of the 
powers conferred by clause (e) of Sec. 8 
of the Mines and Minerals (Regulation an 
Development) Act, 1957 (67 of 1957), the 
Central Government hereby declares the 
following minerals -to be minor minerals 
namely:— 


“boulder, shingle, Chalcedony pebbles 
used for ball mill purposes only, limeshell, 
kankar and limestone used for lime burn- 
ing, murrum brick-earth, fuller’s earth, 
bentonite road metal, reh-matti, slate and 
shale when used for building material.” 
Taking advantage of the absence of a com- 
ma between the words “murrum” an 
“brick-earth”, an argument was sought to 
be raised that what the notification has de- 
clared to be a minor mineral is the pecu- 
liar substance called “murrum-earth” ‘when 
the same was to be converted into bricks. 
It was argued with some persistence that 
ordinary brick-earth was not declared by 
the notification to be a minor mineral and 
hence was beyond its pale. It was sub- 
mitted that “murrum” was a substance 
found entirely in parts of South-India and 
was non-existent in the Northern region 
and particularly in the area in which the 
petitioner-firms carried on the work of brick 
manufacture. 


7. A slight digression becomes 
necessary. In appreciating the above argu- 
ment we found that the word “murrum” 
was obscure and was of uncertain origin. 
It did not find mention in many authori- 
tative dictionaries including Webster. Its 
meaning was hence not clear. In some of 
the authoritative scientific words also no 
reference thereto was traceable and conse- 
quently we accepted the joint prayer of 

e learned counsel for the parties to exa- 


mine expert evidence on this point. The 
hearin efore the Bench had to be ad- 
journed to give the parties adequate oppor- 


tunity to summon and lead evidence, Ac- 
cordingly Mr. Indu Mohan Aga, the Min- 
ing Adviser in the Department of Mines 
and Metals of the Government of India, 
Delhi, was examined on behalf of the res- 
pondents whilst, A. G. Jhingran, Professor 
of Geology, Delhi University, gave evi- 
dence in support of the petitioners case. 
During the course of the testimony of 
these witnesses, parties took the opportu- 
nity to examine them also regarding the 


precise meaning to be attributed to the 
word ‘mineral’. 
8. Reverting back to the above 


argument of the petitioner, it is evident 
that it turns wholly on the presence or the 
absence of a comma between the word 
“murum” and “brick-earth”. This fact, 
however, is not a matter which is to be 
viewed in isolation. Admittedly prior to 
the enactment of the Act of 1957 and the 
impugned notification issued thereunder 
the Mines and Minerals (Regulation and 


£ 
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Development) Act of 1948 held the field. 
Under the said Act the Minor Mineral 
Concession Rules 1949 were duly- promul- 


gated. Rule 8 (ii) of these Rules describ- 
ed “minor minéral’ in the following 
terms:— 


cc 


(ii) ‘minor mineral means building 
stone, boulder, shingle, aoe (limeshell), 
kankar, and limestone used for lime burn- 
ing, murrum, brick-earth, Fullers’: earth. 
Bentonite, ordinary clay, ordinary sand, 
road metal, reh-matti, slate and shale when 
used for building material.” 

An examination of the relevant portion of 
the above shows that a comma existed be- 
tween the word “murrum” and “brick- 
earth.” A comparison of the notification 
G. S. R. 486 and the above-quoted R. 8 
(ii) would show that the latter notifica- 
tion merely adopted and substantially copi- 
ed the above-said provision in the Rules 
without any significant change. It is of 
equal significance that the provisions of 
Rule 3 (ii) above-said of the Rules continu- 
ed to be of validity till the time of its 
substitution by the impugned notification 
of 1958. There is, therefore, substance in 
the contention of the learned counsel for 
the respondents that the Legislature in 
issuing the latter notification was not mak- 
ing any policy decision nor making any 
substantial change in the prior provisions 
regarding minor minerals and the absence 
of the comma between the words “mur- 
rum” and “brick-earth” was in fact no more 
than a printers devil. The omission was 
characterised as entirely accidental. That 
this was so is further evident from the 
fact that subsequently on discovering the 
error in 1969, a notification G. S. R. 901, 
dated the 22nd March, with reference to 
the impugned notification was issued in 
the fo owing terms:— 


x x x 

In the said notification, for the words 
ee ‘ ° a ec 
murrum brick-earth the wards Mur- 
rum, brick-earth” shall be substituted.” 
The obvious intention of the above notifi- 
cation was to rectify the earlier error of 
the absence of comma between the words 
murrum” and “brick-~earth”,. 


; 9. Counsel for the respondents 
further relied on the well-known rule of 
construction that punctuation and commas 
were not the integral part of the statute. 
Reference for this proposition was first 
made to Lewis Pugh Evans Pugh v. 
Ashutosh Sen, ATR 1929 PC 69, wherein 
construing a statutory provision, the pre- 
sence of a comma was entirely ignored. In 
Aswimi Kumar Ghose v. Arabinda Bose, 
AIR 1952 SC 869, B. K. Mukerjea J., 
observed as follows in this context:— 


“Punctuation is after all a minor ele- 
ment in the construction of a statute, and 
very little attention is paid to it by Eng- . 
lish Courts, Cockburn, C. J., said in Ste- 
phenson v. Taylor, (1861) 1B & S 95 
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‘On the Parliament Roll there is no 
punctuation and we therefore are not 
ound by that in the printed copies.’ 

x x x 

I need not deny that punctuation may 
ave its uses in some cases, but it cannot 
certainly be regarded as a controlling ele- 
ment and cannot be allowed to control the 
plain meaning of a text, (ibid).” 

in State v. Sat Ram Dass, AIR 1959 Punj 
497, Falshaw, J. (as he then was) speak- 
ing for the Division Bench 
follows:-— 

“L am, however, of the view that 
punctuation of a law, generally speaking, 

oes not control or affect the intention of 
the legislature in its enactment.” 

No decision to the contrary was cited on 
behalf of the petitioners and in fact this 
legal position was not controverted on 
their behalf, 

10. In this very context it is equal- 
ly instructive to note the clear testimony 
of R. W. 1 Indu Mohan Aga on the point. 

“Earth can be murrum, clay or soil 
but we do not say a ‘murrum earth’. There 
is no such substance known to science as 
‘murrum brick-earth’. There is no defini- 
tion of murrum brick earth in any stand- 


ard book.” 


il. For the above-said reasons J 
ami of the view that the contention raised 
on behalf of the petitioners that the noti- 
fication applied to a peculiar substance 
known as “murrum brick-earth” and not to 
ordinary “brick-earth” is wholly untenable 
and seems to be no more than a mere 
quibble over a comma, the absence where- 
of in the impugned notification seems to 
be no more than an error of omission on 
the part of the printers. 

the crucial 


12. I now come to 

issue which falls for determination in the 
present case regarding which the parties 
are arrayed on opposite sides an on 
which they have expressly invited a deci- 
sion on merits. The broad argument on 
behalf of the petitioners on this main issue 
runs thus. The power of Parliament to 
legislate in connection with mines and 
minerals is governed by Entry 54, List I 
in the Seventh Schedule which is in the 
following terms:— 


“Entry 54. Regulation of mines and 
mineral development to the extent to which 
such regulation and development under the 
control of the Union is declared by Parlia- 
ment by law to be expedient in the pub- 
lic interest.” 

It is argued that neither in the Constitu- 
tion nor in the Mines and Minerals (Re- 
Pa and Development) Act of 1957, 
{hereinafter referred to as the Act) has the 
word ‘mineral’ been comprehensively de- 
fined. That being so, it was contended 
that the power of Parliament to legislate 
in this connection is confined to such 
substances which either in a popular sense 
or in scientific terminology are minerals 


observed as, 
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and to no others. Parliament hence, it is 
contended, has no power to legislate under 
this head as regards things which are not 
minerals and brick-earth according to the 
petitioners not being a mineral therefore, 
neither Parliament nor its delegate can de- 
clare it to be a ‘minor mineral’. Jt was 
vehemently contended that unless a thing 
is a mineral it could not be designated or 
declared a minor mineral under the statute 
or by the notification and, therefore, the 
declaration of “brick-earth” as such was 
beyond the competency of both Parliament 
and its delegate. 


138. The above contention at once 
brings to the fore-front an issue which 
lies at the root of the controversy. What 
is a ‘mineral’? Is it a term of art, having 
a fixed connotation. This question, to my 
mind, admits only of one answer. The 
word ‘mineral’ is devoid of definition and 
is capable of a vast variety of meanings. 
It is not a term of art, but a common 
English word which has no fixed connota- 
tion. In saying so I am respectfully agree- 
ing on principle with a view which seems 
to have gained universal legal acceptance 
and has so long and so unbroken a chain 
of authority behind it, that it appears futile 
now to entertain a contrary opinion. In 
order to refrain from burdening this judg- 
ment I propose to refer briefly only to the 
celebrated English and Aemrican ` authori- 
ties bearing directly on this point over the 
last century. As early as 1888 in the 
authoritative pronouncement of the House 
of Lords in Lord Provost and Magistrates 
of Glasgow v. Farie, (1888) 13 AC 657 at 
p 675, Lord Watson observed as follows:— 


“Mines and Minerals” are not definite 
terms; they are susceptible of limitation 
or expansion, according to the intention 
with which they are used.” 

In Scott v. Midland Rly. Co., (1901) 1 
QB 317, Kennedy, J, observed as follows:— 

“The word ‘minerals’ is one which 
at different times has been used with very 
different meanings. In some statutes it has 
a very restricted meaning, in others a very 
wide one. In order to determine in each 
case whether the word is used in a wide or 
narrow sense we must, as Lord Herschell 
said in Glasgow v. Farie, (1888) 13 AC 657, 
look at the object which the Legislature 
had in view.” 

Again Lord Lorebum in The Caledonian 
Rly Co. v. The Glenboig Union Fireclay 
Co., 1911 AC 290, held as follows:— 


“My Lords, the principle of the deci- 
sion in this House in the Budhill and 
Carpalla cases (1910 AC 116 and 1910 
AC 88) seems to me to have been this; 
the Court has to find what the parties 
must be taken to have bought and sold 
respectively, remembering that no defini- 
tion of ‘minerals’ is attainable, the variety 
of meanings which the use of the word 
‘minerals’ admits of being itself the source 


of all the difficulty. 
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It is unnecessary to multiply further Eng- 
lish authorities as the view above-said 
seems to have been consistently adhered 
to in the highest English Court, 


14. An, identical view has received 
ready acceptance in the American Courts 
as well. The Supreme Court of North 
Dakota in Adams County v. Smith, 2 
NWR, (2nd Series) 873 (ND) on a consi- 
der no of the case law observed as fol- 
Ows:— 


“These cases disclose that the word 
‘mineral’ is not a definite term susceptible 
to a rigid defintion applicable in all ins- 
tances. It is a term susceptible of limita- 
tions or extensions according to the inter- 
tion with which it is used. 


A similar view has been expressed in Kal- 
berer v. Grassham, by the Court of Ap- 
peals of Kentucky in 188 SWR and series 
900 and also in Holloway Gravel Co. v. 
Mckowen by the Supreme Court of Lovi- 
siann in 9 Sou, Rep. (2nd series) 228. 
The matter was authoritatively summed up 
by Mrs. Justice Brown in Northern Pacific 
Railway Co. v. John A. Soderbeg, United 
States Supreme Court Reports, (1908) 47 
Law Ed 575. 


“The word ‘mineral’ is used in so 
many senses, dependent, upon the conter, 


that the ordinary definitions of the dic- 
tionary throw but little light upon its 
signification in a given case. us, 

scientific division of all matter into the 
animal vegetable or mineral kingdom 


would be absurd as applied to a grant cf 
lands, since all lands belong to the mineral 
kingdom, and therefore could not be ex- 
cepted from the grant without being des- 
tructive of it. Upon the other hand, a de- 
finition which would confine it to the pre- 
cious metals — gold and silver — would so 
limit its application as to destroy at once 
half the value of the exception. Equally 
subversive of the grant would be the defini- 
tion of minerals found in the Century Dic- 
tionary; as ‘any constituent of the earths 
crust; and that of Bainbridge on Mines: 
‘All the substances that now form, cr 
which once formed, a part of the solid 
body of the earth? Nor do we approxi- 
mate much more closely to the meaning of 
the word by treating minerals as substances 
which are ‘mined’, as distinguished from 
those which are ‘quarried’, since many 
valuable deposits of gold, copper, iron, 
and coal lie upon or near the surface of 
the earth, and some of the most valuable 
building stone, such, for instance, as the 
Caen stone in France, is excavated from 
mines running far beneath the surface. 
This distinction between underground 
mines and open workings was expressly re- 
pudiated in Midland R. Co. v. Haunch- 
wood Brick and Tile Co., (1882) 20 Ch D 
552 and in Hext v. Gill, (1872) 7 Ch 
699.” 
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The settled judicial view noticed above is 
tersely laid down in Halsbury’s Laws of 
England as follows:— 


“There is no general definition of the 
word ‘mineral’, The word is susceptible of 
expansion or limitation in meaning accord- 
ing to the intention with which it is used; 
and the variety of meanings of which it 
admits is the source of all the difficulty in 
me attempt to frame any general defini- 

On. : 


15. Nearer home 
Wanchoo speaking for 
Chand v. State of Rajasthan, AIR 
1957 Raj 213, after an exhaustive dis- 
cussion as to the meaning which may be 
attributed to the word “mineral” had this 
to say:— 

“The conclusion at which we have 
therefore, arrived is that the term ‘mineral’ 
is not as inflexible in its meaning as one 


Chief Justice 
the Bench in Bhoor 


ought at first sight suppose and is not 
necessarily connected with a mine, al- 
though it ordinarily is, and its precise 


meaning in a given case will have to be 
fixed with reference to the particular con- 
text, and in relation to the surrounding cir- 
cumstances of the particular case.” 


16. It is in this context of the 
nebulousness and the ambiguity of the 
word “mineral” that the validity or other- 
wise of the impugned legislation has to be 
viewed. Did Parliament transcend the 
bounds of constitutionality and the limits 
of its own powers in specifying the subs- 
tances which were to fall in the category 
of “minor mineral” and to which conse- 
quently the legislation was to be made ap- 
plicable? I would forthwith answer thi 
issue firmly in the negative and would 
proceed to give my reasons hereafter, It 
is axiomatic that certainty is a necessary 
attribute of the law and particularly of the 
statutory legislation. Parliament or the 
Central Government as its delegate were, 
therefore, indeed duty bound to lay down 
with precision at least the subject-matter 
regarding which it was intending to legis- 
late in the Mines and Minerals (Regulaton 
and Development) Act, 1957. 


17. I would now proceed to exa- 
mine in some greater detail the various 
facets of the contention raised on behalf 
of the petitioners and the arguments in re- 
ply by thè respondents. 


18. The core of the argument of 
Mr. Malik on behalf of the petitioners is 
that we should lay down a scientific and 
chemical definition of the word “mineral”. 
He invited us to confine andnarrow down 
the word “mineral”, to ‘only such substances 
which were capable of being described 
precisely in the shape of a chemical for- 
mula. It was argued that the question 
whether a substance was within the mean- 
ing of the word “mineral”. as used in an 
Act of Parliament was not one for law or 
judicial precedent to decide, but the ulti- 
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mate test must be either in a Scientific 
Laboratory or in the opinions of the sup- 
posed experts in Mineralogy, Geology or 
Chemistry. Relying on some evidence ad- 


duced in the case and also on certain 
Scientific dictionaries, it was advocated 


that a substance to be a “mineral” must 
have a definite chemical composition which 
is reduceable into a formula and any subs- 
tance which slightly deviates from this 
acid test cannot be a “mineral” in the eve 
of law and would consequently be beyond 
the pale of Parliamentary legislation. We 
were referred to a variety of Scientific 
and ordinary English dictionaries in sup- 
port of the above pecpost ion and in subs- 
tance we are aske the petitioners to 
accept a narrow pseudo-scientific definition 
of the word “mineral”, 


19. I regret my inability to agree. 
It appears to me too late in the day to 
abandon the wider and comprehensive con- 
notation which has always been attributed 
to the word “mineral” in favour of a nar- 
row and constricted meaning therefor. This 


is first so because admittedly the word 
“mineral” is not a term of art, of either 
Chemistry, Geology or Mineralogy. It is 


a common English word which has always 
been judicially construed in a wide am- 
plitude. ind no warrant for reducing 
its larger import to the limited confines 
of ac aiia formula. We had repeated- 
ly invited the counsel for the petitioners 
to cite any authority wherein the word 
“Mineral” has been circumscribed by a pre- 
cise scientific definition which he had can- 
vassed. Learned counsel had to fairly con- 
cede that in no precedent such a defini 
tion or limitation has even been attempted. 
In fact the unanimous view of authorita- 
tive pronouncement on the point would 
show the large and the unconfined sense 
in which the word “mineral” has always 
been accepted and used. I would hence 
advert briefly to the leading English and 
American cases on the point in their chro- 
nological sequence. As early as 1867 Lord 
Romilly in Midland Railway Co. v. Check- 
ley, (1867) 4 Eq 19, observed:— 


“Upon the first point I think there is 
no question. Stone is, in my opinion, 
clearly a mineral, and in fact everything 
except the mere surface, which is used for 
agricultural purposes; anything beyond that 
which is useful for any purpose whatever, 
whether it is gravel, marble, fire-clay, or 
the like, comes within the word mineral, 
when there is a reservation of the mines 
and minerals from a grant of land; every 
species of stone, whether marble, lime 
stone, or ironstone, comes, in my opinion, 
within the same category. 

In Hext v. Gill, (1872) 7 Ch App 699 at 
p 712; Lord Justice Mellish laid down as 
lows:— 

“Many authorities, some at law and 


some in equity, have begn brought before 
us to shew te is the meaning of the 
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word ‘minerals’. But the result of the 
authorities, without going through them 
appears to be this; that a reservation of 
‘minerals’ includes every substance which 
can be got from underneath the surtace of 
the earth for the purpose of profit, unless 
there is something in the context or in the 
nature of the transaction to induce the 
Court to give it a more limited meaning.” 


20. Lord Macnaghten in the 
House of Lords case already referred to in 
(1888) 18 AC 657, said as follows:— 


“Now the word ‘minerals’ undoubtedly 
may have a wider meaning than the word 


mines. In its widest signification it pro- 
bably means every inorganic substance 
forming part of the crust of the earth 


other than the layer of soil which sustains 
vegetable life.......... bigs 

Be that as it may, it has been Jaid down 
that the word ‘minerals’ when used in a 
legal document, or in an Act of Parliament 
must be understood in its widest significa- 
tion, unless there be something in the con- 
text or in the nature of the case to con- 
trol its meaning.” 

In the American case of Puget Mill Co 
v. Duecy, in the Supreme Court of Wash 
ington, 96 Pacific Rep 2d, 571, Justice Mil- 
lard speaking for the Court observed as 
cllows in this context:— 


“The word ‘minerals’ 


standing alone 
might by itself, under 


a broad general, 
wees definition, embrace the soil, hence 
include sand and gravel, and all that is to 
be found beneath the surface.” 

In view of the above authorities, it is ap- 
parent that there is no warrant in the judi- 
cial precedent for confining the word 
“mineral?” to a narrow scientific definition 
and indeed the unanimous weight of pre- 
cedent is to the contrary. 


21. I would very briefly advert to 
the pd of English and Scientific dic- 
tionaries from which some semblance of 


support was sought on behalf of the- peti- 
tioners. Even at the cost of a little re. 
petition one has to hearken to the dictum 
of Justice Brown of the United States 
Supreme Court in Supreme Court Reports. 
(1908) 47 Law Ed. 575: 
“The word ‘mineral’ 
many senses, dependent, upon the con 
text, that the ordinary definitions of the 
dictionary throw but little light upon its 
signification in a given case.” 
Only as an illustration of the truth of this ` 
view I may refer to only one of the 
numerous meanings given to the word 
“mineral” in Websters New International 
Dictionary which is as follows:— 


“Anything which is neither animal nor 
vegetable, as in the old general classifica. 
tion of things into three kingdoms (animal, 
vegetable, and mineral).” 

Again in the Random House Dictionary of 
the English language, one of the meanings 
given is as follows:— 


is used in so 
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“Any substance that is neither animal 
nor vegetable.” 


A reference to the other works which were 
relied upon on behalf of the petitioners 
yields also a similar result, I am hence of 
the opinion that a detailed perusal of these 
ictionaries, whether scientific or otherwise 
on this point is wasteful because a refer- 
ence to them only reiterates the wide di- 
vergence of meanings attributable to the 
word “mineral” rather than any precise 
concept of the same. 


22., Reliance was placed by the 
learned counsel for the parties on the evi- 
dence of two experts examined in the 
case in support of the view canvassed by 
either of them. I am, however, of the 
view that in so far as this evidence is re- 
lied upon or is directed to define or attri- 
bute a precise meaning of the word 
“mineral”, it is both inadmissible and irre- 
levant to the issue. What we have to de- 
termine in the present case is the meaning 
of the word “mineral” as used in the Act 
of Parliament and whether a certain subs- 
tance comes within the connotation of that 
word. Obviously the construction of the 
language used in the Act of Parliament is 
a matter for interpretation by the Court 
and not one of evidence. I do not think 
that the ipse dixit of Experts of the con- 
flicting views entertained by them can in 
any way govern the legal acceptation of 
the word used in the statute, The view 
which I take is fortified in its entirety by 
the decision of the Court of Appeal in 
Great Western Railway Company v. Car- 
palla United China Clay Co. Ltd., (1909) 
1 Ch D 218. In that case on the issue 
whether china clay was a mineral within 
the meaning of the Act, a mass of evi- 
dence consisting of the leading Scientific 
Experts of the time was examined. Reject- 
ing this testimony out of consideration, 
Fletcher Moulton L. J., observed as fol- 
lows:— 

“I reject the whole of the evidence 
that was given at the trial of this case 
with regard to china clay being a miner 
on two grounds. In the first place I think 
that such evidence was inadmissible. The 
question is as to the interpretation, of any 


ordinary English word in its proper legal 
acceptation, and that is for the Court, and 
is not a matter of evidence. The other 


ground upon which I reject it is that in 
my opinion the whole of that evidence 
‘was directed to a false issue. It consisted 
in asking mineralogists whether this subs- 
tance, so well known commercially and so 
important industrially, was a mineral, To 
a mineralogist the question would mean, 
was it a definite and specific mineral, 
homogeneous and possessing known mine- 
ralogical characteristics? That is an issue 
which is perfectly immaterial here. Many 
of the best-known minerals are mixtures_of 
a large variety of different minerals if that 
word be used in its strict mineralogical 


. g 
A.I. R, 
sense, but that does not prevent the well- 


known mixture being in the eye of 
law a mineral. Putting that evidence, 
therefore, on one side, I say the china 


clay appears to me, in the ordinary ac- 
ceptation of the word, to be typically a 
mineral.” 

Agreeing with the above Lord Justice Fair- 
well briefly stated as follows:— 

=a id *, and I agree with 
Fletcher Moulton L. J/s observations as to 
the inapplicability both by reason of in- 
admissibility and irrelevancy, of the greater 
art of the expert evidence here given.” 

t is noteworthy that the dezision above- 
said was affirmed by the House of Lords - 
on appeal in 1910 AC 838. 

23. Assuming, however, for a mo- 
ment’s sake that the expert testimony is ` 
either admissible or relevant, I find the 
same to be of no aid whatsoever in either 


construing the precise meaning to be attri- 
buted to the word “mineral” or on the 
point whether brick-earth would come 


within that ambit. This is evident from 
the fact that the learned counsel on either 
side vied with each other to rely on the 
testimony of the expert produced by the 
other side for supporting the argument ad- 
vanced by each one of them. Professor 
. G. Jhingran, who was examined on be- 
half of the petitioners in his cross-examina- 
tion abandoned the very concept of brick- 
earth as such and stated as follows:— 


- “As scientists we say bricks are made 

from clays and not earth. Earth is a very 
loose term. It has no scientific meaning. 
In geology, we do not talk of earth un- 
less it is a reference to fuller’s earth and 
diatomaceous earth. Earth contains clays 
to make bricks.” 
This witness was also very guarded in his 
testimony as to when brick-earth or earth 
itself can be a mineral. For instance he 
deposed— 

“earth is not a mineral but some 
qualified earths are described as minerals, 
for example, ers earth, diatomaceous 

Tt: 4-60 ENT ordinarily, œ from 
bricks are made cannot be called a 
mineral. It cannot be called a mineral 
becaue it has no definite chemical com- 
position.” 
on the other hand R. W. I, Shri Indu 
Mohan Aga, on behalf of the respondents 
had first stated as follows:— 


“The earth is not a mineral. It is the 
aggregate of minerals. If earth had been 
a mineral, its consistency at every place 
would have been the same but that is not 
so. The consistency of earth varies from 
lace to place. Earth is disintegrated pro- 
uct of rocks. It can be ‘murrum’, it can 
be clay, it can be gravel, soil, etc.” 


Further this witness deposed regarding 
brick-earth as follows:— 

“Brick clay and brick earth is a 
synonymous term. They are loosely 


synonymous. Brick earth is an aggregate 
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of minerals, 
brick earth is a mineral. 
Further this witness proceeded to give 
the precise chemical composition of brick- 
earth in the following terms:— 


“The approximate chemical composi- 
tion of a good brick earth is as follows, 
silica, three-fourths, alumina, one-fifth, cal- 
cium, iron, manganese, mangnesium, 
sodium and potassium and various other 
substances make up the remaining fifth.” 
n cross-examination this witness took up 
the position that there was no such thing 
as ordinary earth and further deposed that 
the melting point of brick-earth is 1400 de- 
grees certigrade. The specific gravity of 
brick-earth will not be uniform throughout. 
I deem it unnecessary to multiply references 
to this evidence, Suffice it to say that on 
each material point it sometimes appeared, 
too directly contradictory. Fortunately 1 
do not feel called upon to reconcile the 
irreconcilable conflicts of this expert testi- 
mony. Perhaps ,it is equally fortunate that 
the construction of Pdimicatary statutes 
is to be on a firmer foundation than the 
shifting sands of the varying and conflict- 
ing opinions of the supposed scientific ex- 
perts, 


But it cannot be said that 


>+ 


A For the foregoing reasons I 
find myself unable to accept the narrow, 
technical and the supposedly scientific 


limitation suggested by the learned counsel 
for the petitioners to constrict the meaning 
of the word “mineral”. 

which had 


25. An argument also 
been faintly pressed before us was that in 
its ordinary popular meaning the word 
“mineral” sad not include brick-earth 
within its ambit. It is first to be kept in 
mind that herein we are not construing a 
private deed or grant or a contract but a 
statutory provision. Therefore the short 
answer to the above argument is that in 
the present case we are construing statu- 
tory Yeoislation and the words and langu- 
age used therein have to be taken in their 
legal acceptation. This is too settled a 
canon of interpretation to be deviated 
from Lord Macnaghten in the Commr. for 
Special Purposes of the Income ‘Tax v. 
John Frederick Pemsel, 1891 AC 581, had 
aid down as follows:— 


“In construing Acts of Parliament, 
it is a general rule, not without authority 
in this House (Stephenson v. Higginson, 
(1851) 3 HLC 638), that words must be 
taken in their legal sense unless a contrary 
intention appears.” . 
In Chesterman v. Federal Commissioner of 
Taxation, 1926 AC 128; Lord Wrenbury 
expressly reaffirmed the above dictum. Yet 
again in Laurence Arthur Adamson v. 
Melbourne and Metropolitan Board of 
Works, AIR 1929 PC 181, following the 
above said two decisions it has again been 
held that whilst construing Parliamentary 
statutes it is the general rule that words 
must be taken in their technical legal sense 
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unless the contrary intention appears. 
Learned counsel for the petitioners in the 
present case has not even argued or even 
remotely pointed to anything which would 
show that Parliament had a contrary inten- 
tion to use the word in a sense other than 
its legal sense. 
to the 


26. Coming now specific 
portions of the statute which are assailed, 
the frontal attack of Mr. Malik on behalf 
of the petitioners is first directed against 
Section 3 (e) of the Mines and Minerals 
(Regulation and Development) Act, 1957, 

order to appreciate the contention it is 
first expedient to set down its provisions:—~ 


“Sec. 3 (e) ‘minor minerals’ means 
building stones, gravel, ordinary clay, 
ordinary sand other than sand used for 


prescribed purposes, and any other mineral 
which the Central Government may, by 
notification in the Official Gazette, declare 
to be a minor mineral.” 

Mr. Malik first contends that the power 
of Parliament to legislate under Entry 54 
of List I of the Seventh Schedule o 
Constitution of India is confined only to 
regulation of mines and development of 
minerals, Jt was contended with vehe- 
mence that the Parliament under the above- 
said entry was not competent to specify 
“minerals” or declare them to be “minor 
minerals” for the Papo of the Act, 
Learned counsel then logically and uncom- 
po ingly proceeded to contend that 
uilding stones, gravel, ordinary sand and 
ordinary clay are not substances which 
had an invariable chemical composition nor 
do they satisfy the scientific test of defi- 
nite physical popes such as a fixed 
melting point, boiling point, freezing point, 
density, specific gravity, refractive index, 
or crystalline form etc. It was argued that 
these four substances are not “minerals” 
and the power of Parliament being limit- 
ed to legislate only regarding minerals 
therefore Section 8 (e) was ultra vires of 
the Constitution. It was suggested as a 
necessary corollary that as these four subs- 
tances were not minerals, therefore, they 
cannot also be declared to be “minor 
minerals” by the impugned section. 


27. Examining the first limb of 
the above argument it appears to me that 
the contention that Parliament does not 
have the power to specify or declare the 
minerals” or “minor minerals” to which 
the 1957 Act was to be made applicable 
despite the wide language of Entry 54 has 
a touch of pedantry about it. It betrays 
a kind of doctrinaire approach to the 
legislative entries which has been repeated- 
ly deprecated- by the Supreme Court & ip 
Navinchandra Mafatlal v. Commr. of In- 
come Tax, Bombay City, AIR 1955 SC 58, 
it nee been laid down as follows in this 
context:— 


“As pointed out by Gwyer C. J. in 
‘United Provinces v, Mt. Atiqua Begum 
AIR 1941 FC 16 at p 25 none of the items 
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in the Lists is to be read in a narrow or 
restricted sense and that each general word 
should be held to extend to all ancillary 
or subsidiary matters which can fairly and 
reasonably be said to be comprehended in 
it. 


x x x 
x x x 
The cardinal rule of interpretation, how- 


ever, is that words should be read in their 
ordinary, natural and grammatical mean- 
ing subject to this rider that in constru- 
ing words in a constitutional enactment 
conferring legislative power the most 
liberal construction should be put upon 
the words so that the same may have 
effect in their widest amplitude.” 


28. Reiterating the above rule and 
relying on British Coal Corporation v. The 
King, 1985 AC 500 = (AIR 1985 PC 
158), their Lordships again held as follows 
in Sri Ram Ram Narain Medhi v. State of 
Bombay, AIR 1959 SC 459:— 

“It is well settled that these heads of 
legislation should not be construed in a 
narrow and pedantic sense but should be 
given a large and liberal interpretation.” 
Identical observations appeared again in 
Waverly Jute Mills Co. Ltd. v. Raymon and 
Co. (India) Pvt. Ltd., AIR 1963 SC 90. 
In a Full Bench of this Court in Punjab 
Distilling Industries, Ltd. Khasa v. Commr. 
of Income-tax, Simla, AIR 1962 Punj 337 
(FB), after pointing out that the various 
entries in the list are not powers of legis- 
lation but fields of legislation, it has been 
observed as follows:— 


“Thus, the legislative field is exten- 
sive and the items of legislation include 
not merely the main purposes but also 
all ancillary and subsidiary matters which 
can fairly, and reasonably be said to fall 
within the scope of a particular Entry. Re- 
ference may be made to AIR 1941 FC 16 
at 25. These entries are in the nature of 
legislative heads and are deemed to be o 
enabling character. The language of these 
entries is given wide scope for the main 
reason that they set up a machinery of 
Government and may cover the power not 
only of conferment but also of extinguish- 
ment, control, or modification of the ‘rights. 
The scope of ancillary or subsidiary matters 
is very extensive.” 

‘In view of the above legal position the 
contention that Section 8 al extends 
yond the field authorised by Entry 54 of 
List 1, appears to me to be wholly unsus- 
tainable. 


29. The second limb of argument 
of Mr. Malik that building-stone, gravel, 
ordinary clay, and ordinary sand are not 
minerals and hence cannot be classified 
as “minor-minerals” by Parliament, appears 
to me to be equally unsustainable. I have 
already indicated my reasons in detail for 
riot accepting a constricted technical defi- 
nition of the word “mineral”. The present, 
argument on behalf of the petitioners 


AIR 


rests wholly on that tenuous foundation. 
that now remains is to make the brie- 
fest reference to the leading cases out of 
e mass of case law in which the above- 
said substances have been judicially cons- 
trued to fall within ambit of the word 
Reference has already been 
made to the dictum of Lord Romilly as 
early as 1867 in Midland Railway Co.’s 
case, (1867) 4 Eq 19, wherein he categori- 
cally held that stone was clearly a mineral 
and every species thereof, e. g. gravel 
marble, fire-clay, limestone or ironstone or 
e like came within e ambit of that 
word. This view does not seem to have 
been departed from in the subsequent 
cases and in fact has found a ready ac- 
ceptance in the American Courts. In 
. S$. S. C.. R, (1908) 47 L Ed 575, 
United States Supreme Court held that 
granite recovered from quarries was a 
mineral and as such granite quarries were 
covered by the word “mineral lands.” 


30. As regards sand and gravel 
again Lord Romilly in Earl Cowley v. 
bloc (1866) 1 Eq 656, laid down as 
OLOWS:— 


“The whole of the gravel or sand on 
the waste land must be treated as a mine, 
and each gravel pit as if it were a fresh 
pit in the mine.’ 

This view was followed and reiterated in 
(1901) 1 QB 817, where it is laid down 
as follows:— 

“The question is whether gravel and 
sand come within the term ‘other minerals’, 
That ‘minerals’ in an Act of Parliament or 
in a legal document prima facie includes 
such a thing as gravel or sand is now 
clearly settled by the decided cases. And 
I can see nothing in the nature 
Act or in the context to qualify this wide 


prima facie meaning of the term 
31. As regards clays Sir George 
Mellish, in the leading case of (1872) 7 


Ch App 699, while answering the question 
whether china clay was reserved under 
the exception of “mines and minerals”, 
observed: — 

“I am, therefore, of opinion that china 

clay is included in the reservation. The 
only argument against this is that china 
clay cannot be got without destroying the 
surface, and that it could not be intended 
to give power wholly to destroy the sur- 
face without compensation, The case of 
Bell v. Wilson, (1866) 1 Ch App 308. 
appears, however, to be a direct authority 
that the mere circumstance that a mineral 
cannot be got without destroying. the sur- 
face, though it may be a very strong 
ground for holding that the owner of the 
mineral is not entitled to get it, is not a 
ground for straining the meaning of the 
word “mineral”’.”— 
Reference has already been mace to Car- 
palla’s case, 1910 AC 88 (HL), wherein 
the House of Lords affirmed the judgment 
below that china clay was a mineral. 
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deem it inexpedient to burden this judg- 
ment with references to other cases. A 
number of leading English 
held common clay, china 
clay, teora-cota clay and 
well within the meaning of 
mineral, 


32. 


cases have 
clay, London 
fire-clay to be 
the word 


In view of the above mention- 
ed long line of precedent and also on 
principle I am unable to hold that any 
taint of unconstitutionality attaches to Sec- 
tion 8 (e) of the Act due to the fact 
that thereby Parliament has specified 
building stone, gravel, ordinary sand and 
ordinary clays to be minor minerals. 


33. The argument on behalf of 
the petitioner then proceeds further that 
the notification No, G. S. R. 486, in so 


far as it declares brick-earth to be a minor 
mineral is ultra vires cf the Constitution 
and in any case Parliament could not dele- 
gate the power vested in it to the Central 
Government. š 
34. I have on a detailed considera- 
tion held above that common substances 
like building stone, gravel, ordinary sand 
and ordinary clays are well within the 
scope of the word “mineral”. Admittedly 
the above four said substances do not 
satisfy the acid test of a fixed 
chemical composition or definite physical 
properties such as an unvarying’ melting 
point, boiling point, freezing point, den- 
sity, specific gravity, refractive index ete. 
which have been advocated on behalf of 
the petitioners. Once that is so one fails 
to see “why brick-earth” cannot fall with- 
in the ambit of the word “Minerals”. It 
is worthy of note that Prof. A G. Jhin- 
an, produced on behalf of the petitioners 
imself opined as follows:— 


“As scientists we say bricks are made 
from clays and not earth. Ea is a 
very loose term. Jt has no scientific 
MEANING. ous thee eee Earth contains 
clays to make bricks. The term ‘brick- 
earth’ will only be used when that parti- 
cular earth can make bricks.” 


35. Again it was conceded before 
us by the learned counsel for the peti- 


tioners that every type of earth is not 
suitable for briek making. Admittedly if 
the earth has a large sandy content it is 
useless for brick making. Equally so if the 
earth contains a substantive content of 
gravel no bricks can be made therefrom. 
Also if there is a rocky base the soil 
would be unfit for brick manufacture. 
Speaking positively it was further conced- 
a that the earth to be usable for brick 
' manufacture must have adhesive proper- 
ties which in tum must be provided by 
the presence of clay therein. In other 
words a clayey content is essential in the 
earth which can be used for the proper- 
ties of brick making. 


‘86. Mr. I. M. Aga gave the F 
proximate chemical composition of e 
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brick-earth which would be suitable for 
specific properties of brick manufacture. 
Therefore, it is inapt to confuse brick- 
earth with any and eve ind of soil. 

37. That judici precedent has 
held brick earth and brick clays to be 
within the ambit of the word “mineral” is 
again undisputable. I would only briefly 
refer to some of the leading cases in which 
it has been so held. 

38. In Tucker vy. Linger, (1882) 21 
Ch D 18, it was observed as follows:— 

“Then we have “sand”. Sand is cer- 
tainly a mineral when it is worked at a 

rofit and got by digging beneath the sur- 

ace. Then “quarries of stone” are in- 
serted because they are open workings. 
Then comes “brick-earth” which is a 
mineral, and then “gravel pits”, which are 
open workings.” 

39. In the Earl of Jersey v, The 
Guardians of the Poor of the Neath Poor 
Law Union, (1889) 22 QBD 555, it was 
held that a reservation of mines and 
minerals included brick-earth and clay, 
which were substances which could be 
got from underneath the surface of the 
earth for the purpose of profit. 


40, In (1882) 20 Ch D 552 (553), 
where the subject-matter of litigation was 
a bed of clay used for making bricks the 
same was held to be within the ambit of 
reservation of mines and minerals. 


Al, The decision, however, which 
directly governs the case and in which the 
identical point arose and was canvassed at 
length and answered against the petitioners 
is the Division Bench judgment of Paina 
High Court in Laddu Mal v. State of 
Bihar, AIR 1965 Pat 491, expressly hold- 
ing that brick-earth is a mineral and its 
inclusion in the definition of minor mineral 
is not ultra vires of the Constitution. 
After discussing the whole gamut of the 
case law on the point including the autho- 
rities cited on behalf of the petitioners be- 
fore us which stand adequately distinguish- 
ed therein, the Bench repelled all attacks 
on the constitutionality of notification 
No. G. S. R. 486, which is being assailed 
before us and observed:-— 


“My conclusion is that brick-earth is 
a mineral and its inclusion in the defini- 
tion of ‘minor minerals’ as given in that 
Act of 1957 (Mines & Minerals Regulation 
and Development) Act is not ultra vires 
the Constitution, Seventh Schedule.” 
I wish to say no more that I 
agreement with the principle 
reasoning enunciated in the 
case. 

42. Two authorities 
heavy reliance was sought 
on behalf of the petitioners are clearly dis- 
tinguishable. State of West Bengal v. 
Jagadamba Prasad Singh, AIR 1969 Cal 
281, was confined to a very narrow issue 
as was noticed in the following terms by 
the Bench itself:— 


am in 
and the 
above-said 


on which 
to be laced 
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“However, as stated above, we are by 
agreement of parties called upon to deal 
with one point only, namely as to whether 
Rule 17 (1) (i) read with the relevant en- 
try in Schedule 1 is ultra vires or not. If 
his point succeeds this appeal will succeed, 
but all other points will be kept open. We 
now proceed to deal with this point.” 


Confining themselves to the above point 
their Lordships held that the word ‘clay’ 
is not identical with ‘earth’ and ‘ordinary 
clay’ is not the same thing as ‘ordinary 
earth’, Obviously there can be no quarrel 
with this proposition. But what is equal- 
ly obvious is that thisisnot even remotely 
the issue before this Bench. The ques- 
tion whether brick earth is a mineral and 
whether it has been validly declared to be 
a minor mineral by virtue of notification 
G. S. R. 436 was not even remotely can- 
vassed, agitated or pronuonced upon in the 
above said Calcutta decision. I fail to see 
how it can aid the argument on behalf of 
the petitioners in the present case. 


43, Mr. Malik repeatedly sought 
some support from Waring v. Booth 
Crushed Gravel Co. Ltd., (1982) 1 Ch D 
276. However, all that appears from that 
case is that construing the language of a 
particular instrument executed between the 
parties, with particular reference to its date 
of execution, it was held upon evidence 
that therein the words contained for a re- 
servation of “mines’, “minerals” and 
“mineral substances”, did not include sand 
and gravel. That the above said findin 
was confined to the particular facts an 
circumstances of the case is obvious from 
the rule enunciated in this very case an 
noticed in the following terms in the head 
note:— 

“The question whether a given subs- 
tance is or is not a ‘mineral’ within the 
meaning of the instrument in which it is 
mentioned is a question of fact to be de- 
cided according to the circumstances of 
the particular case.” 

44, In view of the above discus- 
sion I am unable to hold that any consti- 
tutional invalidity attaches to the impugn- 
ed notification declaring “brick earth” to be 
a “minor mineral”. 

45. Only a brief reference is ne- 
cessary to the faintly pressed contention 
before us on behalf of the petitioners, that 
Parliament could not authorise the Central 
Government to declare minor minerals and 
that such an authorisation is bad because 
of excessive delegation of power. 


46. In reply to the above conten- 
tion, Mr. J. N. Kaushal, on behalf of the 
respondents, first, places reliance on Hari- 
shankar Bagla v. State of Madhya Pradesh, 
AIR 1954 SC 465. In that case Section 
8 of the Essential eae (Temporary 
Powers) Act, 1946, which authorised the 
Central Government to poe for regulat- 
ing, prohibiting the production, supply and 
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distribution and the trade and commerce in 
any essential commodities by an executive 
order was assailed as ultra vires on the 
ground of excessive delegation. Section 4 
of the above said Act was also assailed, 
on the identical ground because it further 
empowered the Central Government to 
delegate the above said power to an offi- 
cer or authority subordinate to the Central 
Government or to a State Government 
or its subordinate. This challenge was re- 
pelled and both Sections 3 and 4, were 
upheld as valid. It was observed first as ` 
follows in regard to Section 3, above said:— 
“As already pointed out, the preamble 
and the body af the sections sufficiently 
formulate the legislitive policy and the 
ambit and character of the Act is such that 
the details of the policy can only be work- 
ed out by delegating them to a subordi- 
nate authority within the framework of 
that policy.” 
Similayly whilst upholding the vires of Sec- 
tion 4, aforesaid which authorises the dele- 
gate to further delegate its power to its 
subordinates the Supreme Court, approv- 
ingly referred to the observations of the 
Privy Council in Shannon v. Lower Main- 
land Dairy Products Board, 1988 AC 708 
= (AIR 1989 PC 36):— 


“The third objection is that it is not 
within the powers of the Provincial Legis- 
lature to delegate so-called legislative 
powers to the Lt. Governor in Council, or 
to give him powers of further delegation. 
This objection appears to their Lordships 
subversive of the rights which the Provin- 
cial Legislature enjoys while dealing wi 
matters falling within the classes of sub- 
jects in relation to which the Constitution 
has granted legislative powers.” 

The above observations, in my view, apply 
oe well to the present situation. <A 
reference to the Mines and Minerals (Re- 
gulation and Development) Act, 1957, the 
preamble and the detaile provisions pro- 
vided in the thirty-three sections and the 
schedule thereof leave no manner of dobut 
that the legislature has in terms laid down 
the principle, the policy, the ambit and 
the scope of the statute. It is idle to con- 
tend that the mere declaration of a sub- 
stance as a “minor mineral” as envisaged 
in Section 3 (e) of the Act involves prin- 


ciple or such a high legislative policy that 
the same cannot be delegated by Parlia- 
ment to the Central Government. Reli- 


ance was again placed on Pandit Banarsi 
Das Bhanot v. State of Madhya Pradesh, 
ATR 1958 SC 909, wherein the vires of 
Section 6 (1) of the C. P. and Berar Sales 


Tax Act, 1947 were challenged on the 
ground of excessive delegation. The im- 
pugned provision empowered the State 


Government to amend the schedule to the 
statute by the issuance of a notification. 
Whilst upholding the vires of «he Act it 
was held that such delegation which autho- 
rises the State Government to determine 
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the selection of persons on whom the tax 
is to be levied, the rates at which it has 
to be charged and the different classes of 
goods which would come within the ambit 
was perfectly valid. Even if the observa- 
tions In the above said Pandit Banarsi Das 
Bhanot’s case are construed narrowly as 


has been suggested in subsequent autho- 
tities they seem to y cover the present 
case. 

AT. Lastly Mr. Kaushal places 


heavy reliance on D. S. Garewal v. State 
‘of Punjab, AIR 1959 SC 512 in view of 
the provisions of Section 28 (1) of the Act 
which is in the following terms:— 

_ “Rules and notifications to be laid 
down before Parliament and certain rules 
to be approved by Parliament— 


(1) All rules made and notifications 

issued by the Central Government under 
this Act shall be laid for not Jess than 
thirty days before each House of Parlia- 
ment as soon as may be after they are 
made or issued and shall be subject to such 
modifications, as Parliament may make dur- 
ing the session in which they are so laid 
or the session immediately following.” 
On the basis of this provision it is argued 
that the impugned notification and the 
rules framed under the Act have received 
the sanction of Parliament by having been 
placed before each House thereof. In this 
context the following observations in D. S. 
Garewal’s case are rightly relied upon. 


“At the same time Parliament took 
care to see that these rules were laid on 
the table of Parliament for fourteen days 
before they were to come into force and 
they were subject to modification, whether 
by way of repeal or amendment on a 
motion made by Parliament during the 
session in which they are so laid. This 
makes it perfectly clear that Parliament 
has in no way abdicated its authority, but 
is keeping strict vigilance and control over 
its delegate. Therefore, reading Section 4 
along with Section 8 (2) of the Act it can- 
not be said in the special circumstances of 
this case that there was excessive delega- 
tion to the Central Government by Section 
3 (1). We are, therefore, of opinion that 


the Act cannot be struck down on the 
ground of excessive delegation.” 
On behalf of the petitioners the above 


noticed legal position could not be serious- 
ly controverted and no authority to the 
contrary was cited. I am hence of the 
view that Section 3 (e) and the impugned 
notification issued thereunder does not suf- 
fer from any vice of excessive delegation. 
48. I have deemed it necessary to 
notice in detail and repel the many prong- 
ed attack upon the impugned provisions. 
However, the variety of the arguments and 
the welter of case law should not deflect 
us from the Central issue—Has Parliament 
in enacting Section 3 (e) of the Act cros- 
sed the bounds of its power in adopting 
the legal acceptation of the word “mi 


mine- 
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ral” in its larger signification? Is the de- 
claration of substances as “minor mineral” 
y Parliament in the above said section or 
that of brick-earth by its delegate by virtue 
of the impugned notification, unconstitu- 
tionalP In answering the above question it 
is first to be kept in mind that a presump- 
tion of constitutionality attaches to Parlia- 
ment legislation. The burden is heavily 
upon the party which assails its validity to 
show that it is unconstitutional. No au- 
thority need be referred to for this ele- 
mentary proposition, Now the word “mi- 
neral” defies definition and judicial opinion 
has with unanimity declined to tread the 
slippery ground of even attempting an 
inflexible definition. I would not be so 
rash even to attempt to do so. This word 
is susceptible of expansion or limitation 
and admits of a variety of meanings. As 
far as judicial precedent is concerned it 
had invariably over a century accepted a 
wider connotation of the word. Parlia- 
ment, therefore, in my opinion was entitled 
to and in fact used the word in its larger 
signification. There is nothing to suggest 
that any construction of its meaning was 
intended, on the other hand everything 
points to the contrary. This is self-evident 
even on a cursory reference to the preced- 
ing and analogous statutes on the subject. 
The earlier Central and Parliamentary 
legislation shows that therein the words 
“mines and minerals” had already been 
used in a wider connotation before these 
were brought on the statute book in the 
Mines and Minerals (Regulation and Deve- 
lopment) Act, 1957. Reference in this con- 
text may be made to the definition of the 
word “mines” in Section 8 ( of the Indian 
Mines Act, 1923— 


“Mine means any excavation where 
any operation for the purpose of searching 
for or obtaining minerals has been or is 
being carried on, and includes all works, 
machinery, tramways and sidings, whether 
above or below ground, in or adjacent to 
or belonging to a mine. 


Provided .. i aa se 
The Indian Mines Act, 1952, which repeal- 
ed and substituted the Act of 1928 gave 
even a more extended meaning to the word 
“mine” in Section 2 (j) with its sub-clauses. 
A Division Bench of Calcutta High Court 
in Keshardeo Goenka v. Emperor, AIR 
1934 Cal 387, whilst construing the word 
“mine” and making a reference to the 
leading English authorities which have al- 
ready been referred to, observed as fol- 
lows:— 

“The term ‘mine’ is not a definite 
term, but is susceptible of limitation or 
expansion according to the intention in 
which it is used and its primary significa- 
tion can always be enlarged if that is the 
intention of the contracting parties or the 
legislature.” 


49, In the Punjab Mimor Minerals 
Rules, promulgated in 1934, the extended 
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meaning of the word “minerals” was given 
as follows in the definition:— 

“Mineral includes all kanker (cab 

careous carbonate of lime), stone, marble, 
ypsum, _ fire-clay, ae: lime-stone, 
slate, boulders, shingle, gravel, rori and 
bajri, but excludes coal, the ores of metal, 
earth, oil, gold and salt and all minerals 
the extraction of which is governed by the 
Punjab Mining Manual; and it also in- 
cludes sand in any area or locality which 
the Local Government may by notification 
irect.” 
The Mines and Minerals (Regulation and 
Development) Act, 1948, is the immediate 
predecessor of the present statute. It de- 
serves notice that this Act was enacted by 
virtue of Entry No. 86 in List I of the 
Seventh Schedule of the Government of 
India Act, 1985, which is in the following 
terms:— 

“Regulation of mines and oilfields and 

mineral development to the extent to 
which such regulation and development 
under Dominion control is declared by 
Dominion law to be expedient in the pub- 
lic interest.” 
The above quoted provisions are in pari 
materia with Entry No. 54 of List 1 of the 
Seventh Schedule of the Constitution of 
India under which the impugned legisla- 
tion has been enacted. 


50. The 1948 Act also did not at- 
tempt to give any inflexible definition of 
the words “mines and minerals” and that 
an extended meaning was intended is ap- 
parent from Section 8 (b) and (c) thereof. 

8 (b) ‘Mine’ means any excavation for 
the purpose of searching for or obtaining 
minerals and includes an oil-well. 

“8 (c) ‘Minerals’ include natural gas 

and petroleum.” 
Sections 5, 6 and 7 of the Act gave wide 
and extensive powers to the Central Gov- 
ernment to frame rules by notification per- 
taining to varied matters for the purpose 
of the regulation and development of the 
mines and minerals. Section 10 provided 
as follows:— 

“10. Rules to be laid before the Legis- 
lature. All rules made under any of the 
provisions of this Act shall be laid before 
the Lok Sabha as soon as may be, after 
they are made.” 
Pursuant to the powers given by the Act 
to frame the relevant rules the Mineral 
Concession Rules, 1949, were duly framed 
and promulgated after compliance with 
the provisions of Section 10  abovesaid. 
That these Rules have remained on the 
statute book unchallenged till they were 
supplanted by the 1960 Rules is undisput- 
ed. Rule 3 (ii) of the 1949 Rules was as 
follows:— 

“3 (ii). ‘Minor mineral!’ means buildin 
stone, boulder, shingle, gravel, limeshe 
kankar, and limestone used for lime burn- 
ing, murrum, brick-earth, fuller earth, ben- 
tonite, ordinary clay, ordinary sand, road 
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metal, rehmatti, slate and shale when used 
for building material.” 

From the above provision, it is 
that from the year 1949 onwards 
ings apart building stone, 
ordinary clay, ordinary sand and 
earth were within the ambit of 
minerals” under the existing statute 
the rules validly framed thereunder. 


5l. Then came the present Mines 
and Minerals (Regulation and Develop- 
ment) Act, 1957, which was enacted in 
view of the differentiation made in the 
petroleum and other minerals in Entries 53 
and 54 of List I. At this very stage it is 
worthy of notice that this statute does not 
repeal the earlier Act of 1948, but deals 
with minerals only whilst minerals ails are 
continued to be dealt with by 1948 Act by 
virtue of the amendments made therein by 
Section 32 read with the Third Schedule 
to this Act. The present Act also did not 
attempt any definition of minerals in Sec- 
tion 8 (a) which is in the following 


terms: 
“3 (a) ‘Minerals’ include all minerals 


evident 
aa 
grave 
brick- 
“minor 
and 


present 
Act declaring stone, gravel, ordinary cla 
and ordinary sands as “minor minerals’, 


the existing rules ie. including the Mine- 
ral Concession Rules, 1949 and is in the 
following terms:— 


“Existing rules to continue.— All rules 
made or purporting to have been made 
under the Mines and Minerals (Regulation 
and Development) Act, 1948 (53 of 1948), 
shall, in so far as they relate to matters 
for which provision is made in this Act and 
are not inconsistent therewith, be deemed 
to have been made under this Act as if 
this Act had been in force on the date on 
which such rules were made and shall 
continue in force unless and until they 
are superseded by any rules made under 
this Act.” 


In view of the above provisions, the posi- 
tion that emerges is that after the enact- 
ment of the 1957 Act by virtue of the 
earlier Rules which were continued brick- 
earth specifically was within the ambit of 
a minor mineral and continued to be so 
till Ist of June, 1958. When the impugn- 
ed notification was issued on that date, it 
merely adopted and continued what was 
already within the ambit of “minor mine- 
rals” by virtue of Rule 8 (ii) of the Mineral 
Concession Rules, 1949. It is thus mani- 
fest, that when using the words “mine- 
ral” and “minor minerals” in the 1957 Act, 
Parliament was merely employing known 
terminology which had been repeatedly 
used in the previous legislation on the sub- 
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ject. It is a well-settled rule of construc- 
tion that when the legislature uses a word 
which has been previously employed and 
construed in the preceding legislation, it is 
well aware of its earlier meaning and such 
a word or words must be deemed-to have 
been used in the same meaning and sense 
in the subsequent statute. Undoubtedly 
the earlier 1948 Act (and also the Mines 
Acts of 1928 and of 1952) and the statu- 
tory rules framed thereunder, namely, the 
Minor Mineral Concession Rules of 1949 
had used and understood the word “mine- 
ral” in its largest signification. Other 
things apart, brick-earth expressly, as also 
building stone, gravel, ordinary sand and 
ordinary clay were deemed well within the 
ambit of minor minerals by virtue of Rule 
8 (ii) of the 1949 Rules. The Parliament 
did not provide any comprehensive defini- 
tion of the word “mineral” in the 1957 Act. 
There is nothing to indicate that any con- 
struction of its larger import was intended. 
Thus Parliament in enacting the 1957 Act 
expressly continued and adopted the mean- 
ing of the word “mineral” in its earlier 
legal acceptation. It is in this context that 

e following observations of the Division 
Bench in AIR 1965 Pat 491, directly de- 
serve to be recalled:— 


“The two relevant items in the two 

Lists in the Seventh Schedule of the Con- 
stitution do not appear to have kept any 
mineral out of the fogiclative competency of 
the Legislatures. It cannot be argued that 
at the time when the Constitution was 
made in 1950, brick-earth was not consi- 
dered to be a mineral in the legislative 
field. In the Mineral Concession Rules, 
1949, the definition of minor minerals in- 
cluded brick-earth. The Constitution mak- 
ers should be taken to have been aware 
of that legal concept, when they mention- 
ed ‘minerals’ in the Lists in the Seventh 
Schedule, yet the inclusion of brick-earth 
in the definition of minor minerals in a 
statutory Rule in our country should raise 
an inference that our Constitution makers 
and legislators understood and used the 
expression in that meaning.” 
In the ultimate analysis, therefore, I am 
of the view that no taint of unconstitu- 
tionality attaches to either Section 3 (e) of 
the Act or to the impugned notification 
G.S.R. 486 in so far it has declared “brick- 
earth” to be a “minor mineral”. 


52. Learned counsel for the peti- 
tioners is again on an equally tenuous 
ground when he contends that because of 
Section 14 of the Act, the. State Govern- 
ment is precluded from levying royalty in 
respect of “minor minerals” and to frame 
rules in regard thereto. It is contended 
that as the provisions of Section 9 have 
been made inapplicable in the context of 
“minor minerals” no royalty can be levied. 
The abovesaid contention appears to stem 
from some misapprehension regarding the 
provisions of Section 14 when read in iso- 
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lation. Obviously Sections 14 and 15 of 
the Act have to be read together and these 
provisions are in the following terms:— 


“S. 14, Sections 4 to 18 not to apply 
to Minor Minerals—The provisions of 
Sections 4 to 18 (inclusive) shall not apply 
to prospecting licences and mining leases in 
respect of minor minerals. 


S. 15. Power of State Govrenments to 
make rules in respect of minor minerals.— 


(1) The State Government may, by 
notification in the Official Gazette, make 
rules for regulating the grant of prospect- 
ing licences and mining leases in respect 
of minor minerals and for purposes con- 
nected therewith. 


(2) Until rules are made under 
section (1), any rules made by a 
Government regulating the grant of pros- 
pecting licences and mining leases in res- 
pect of minor minerals which are in force 
immediately before the commencement of 
this Act shall continue in force.” 

Cursory perusal of the abovesaid provi- 
sions makes clear the scheme of the Act 
which appears to provide that as regards 
minerals the prospecting licences and min- 
ing leases, thereto would be governed by 

e provisions of the Act and the Rules 
framed by the Central Government there- 


sub- 
State 


under. As regards “minor minerals” the 
widest power for framing rules in regard 
thereto have been entrusted to the State 


Government and this obviously would in- 
clude the levy of royalty in respect of the 
Prospecting licences and mining leases 
granted for their exploitation. The identi- 
cal argument raised before us was repelled 
in the following terms in the Laddu Mal’s 
case, AIR 1965 Pat 491:— 

“s > © Tf the Parliament would have 
wanted really to exclude minor minerals 
from payment of royalty, it would have so 
expressed in Section 9, which specifically 
provides for payment of royalties on 
minerals. The exclusion of Sections 4 to 
13 as mentioned in Section 14, in respect 
of minor minerals appears to be for the 
sole purposes of conferring such pow- 
ers, as covered by those sections, on the 
State Government, in respect of minor 
minerals.” 

The above observations have been approv- 
ed by a Division Bench of this Court in 
Dr. Shanti Saroop v. State of Punjab, ILR 


(1969) 1 Punj & Har 680 = (AIR 19 
Punj & Har 79). a 
53. Though, I have held against 


the petitioners on the point of vires of the 
impugned provisions and the power to levy 
royalty, learned counsel for the petitioners, 
however, seems to on a firm and un- 
assailable ground on another point. It is 
contended on behalf of the petitioners that 
they neither held a prospecting licence nor 
are they mining licencees or Tolda: of a 
short term permit for the purpose of ex- 


ploiting “minor minerals”. It” is argued 
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that under Rule 20 of the Punjab Minor 
Mineral Concession Rules, 1964, the royalty 
can be levied only in connection with a 
mining lease. In substance the argument 
is that unless there is a subsisting contract 
between the petitioners and the State Gov- 
ernment, no question of levying royalty 
under the Rules can arise. Reference is 
made to Rules 28, 37 and 44 in this regard 
which regulate the grant of contract by 
auction or tender or provide for the con- 
ditions of mining lease and the grant of 
short term permit. It is plausibly argued 
that as the petitioners have not executed 
any contract or agreement of the nature 
abovesaid they are not liable for the 
payment of any royalty. 


54. With disarming fairness Mr. 
J. N. Kaushal on behalf of the respondent- 
State concedes that he has no answer to 
this contention raised on behalf of the 
petitioners. It is admitted that no agree- 
ment or contract is subsisting between the 
respondents and either of the petitioners. 
The legal position that unless there is such 
a subsisting contrac? no royalty can be 
evied is not controverted on behalf of the 
State. Consequently Mr. Kaushal fairly 
states that in the present two cases, he can- 
not support the levy of the royalty and 
also the validity of the notices issued against 
the petitioners for its recovery. In terms 
it has been stated that on this point the 
two petitions are entitled to succeed. In 
view of the abovesaid concession both, 
these petitions must succeed on_this narrow 
point and have to be allowed. The im- 
ugned notices for the recovery and the 
tes of royalty are hereby quashed. How- 
ever, in view of the intricate and difficult 
question which arose for determination I 
would make no order as to costs, 


55. Before parting with the case 
it is essential to advert to two equally vital 
issues arising in this case, which were re- 
peatedly pressed before us. On behalf of 
the petitioners a persistent demand was 
made that the Bench should consider the 
wajib-ul-arz of the three villages to which 
these petitions pertained and on their basis 
alone determine whether the “minor mine- 
rals? in these estates vest in the State or 
not. Mr. J. N. Kaushal, however, on be- 
half of the respondents forcefully contend- 
ed that the respondent-State cannot be pin- 
ned down to the evidence of the wajib-ul- 
arz only and would lead evidence to rebut 
the presumption, if any, which. may arise 
in favour of the other party. Relying on 
Section 42 (8) of the Land Revenue Act, 
it was rightly contended that the presump- 
tion created by the record-of-rights under 
sub-clause (2) is a rebuttable one and sub- 
clause (8) itself provides for the mode for 
rebutting the same. Learned counsel hot- 
ly disputed the claim and the title of the 
petitioners to the “minor minerals” in the 
estate. 
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55A. It was further submitted that 
after the concession noticed above the 


point was no longer in issue and learned 
counsel did not argue the same. 


56. In view of the fact that the 
position taken up by the parties discloses 
an intricate dispute on facts in regard to 
the title and claim to the “minor minerals” 
and in view of the concession already 
noticed above, the point is hardly in issue 
and also because we do not’ have the bene- 
fit of an argument on behalf of the res- 
pondent I do not feel called upon to pro- 
nounce on this contention raised on behalf 
of the petitioners. In the above context, 
a further argument vehemently pressed by 
Mr. R. N. Mittal on behalf af the pet- 
tioners is that in case we do not deem it 
necessary to determine finally as to in 
whom the “minor minerals” vest then at 
least a writ in favour of the petitioners be 
issued prima facie prohibiting the respon- 
dents from interfering in the “minor mine- 
rals? in these estates and the State be 
directed ‘to establish their claim to the 
minor minerals in a Civil Court and secure 
its verdict in its favour. Reliance for this 
contention is placed on Gram Sabha and 
Gram Panchayat, Kiratpur v. State of Pun- 
jab, Civil Writ No. 2146 of 1969 decided 

y Tuli J., on 2-2-1970 (Punj & Har) 
wherein a direction of the nature prayed 
for was issued. 


57. I am unable to appreciate the 
unusual prayer that a writ may issue prima 
facie a SA to the decision of a Civil 
Court or other proper 


subsequently. 


forum on merits 

The claim of title to the 
“minor minerals” and the evidence upon 
which it is based is categorically controvert- 
ed on behalf of the respondents, not only 
that they wished further to rebut the same 
by leading evidence. There is thus a clear 
dispute on facts. It appears axiomatic to 
me that the extraordinary jurisdiction of 
the writ Court is normally exercised where 
the basic facts are not in dispute. It has 
been repeatedly held that a matter which 
involves an intricate enquiry into disputed 
queer of facts resolvable only by pro- 
uction of evidence and a close perusal 
thereof is one in which the writ Court may 
well stay its hands and relegate the parties 
to their ordinary legal remedies. Equally 
settled it is that there is no jurisdictional 
bar and the High Court in a fit case may 
itself examine evidence and determine 
the disputed question of facts for the pur- 
pose of issuing a writ. What, however, 
appears to be elementary is thet where a 
ispute on facts arises, it must be deter- 
mined before a writ issues. It appears un- 
usual to me that this Court should pro- 
ceed to grant a writ pe facie (without 
first determining the facts on which the 
D are at issue) and subject to the 
ecision of a subordinate Court after de- 
termination of those disputed questions of 
facts followed by a decision on merits. 
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Apart from the fact tbat such a course 
does not appear to be appropriate my at- 
tention has also not been drawn to any 
binding precedent which would warrant 
such a procedure. In the authority relied 
upon on behalf of the petitioners, reliance 
is sought to be placed on three judgments 
to which reference is made hereafter. How- 
ever, on a perusal of these authorities I 
am unable to find in them any basis for 
the kind of the peculiar relief repeatedly 
sought for on behalf of the petitioners. 
It is worthy of notice that in AIR 1969 
Punj & Har 79, the writ petitions were 
wholly dismissed without any further direc- 
tion. It was observed as tollows:— 


“The question with regard to the 
ownership rights of minor minerals in the 
lands occupied by the petitioners is a dis- 
uted question of fact. Apart from _ the 
fact that no sufficient material has been 
placed before us to enable us to decide 
that question, this Court is not the proper 
forum for going into such questions in 
exercise of its jurisdiction under Articles 
226 and 227 of the Constitution.” 


Similarly in Khushal Singh v. State of 
Punjab, ILR (1966) 1 Punj 166, the Bench 
laid down as follows:— 


“(iii) that any dispute between the 
parties as to correctness or otherwise of 
this or any other wajib-ul-arz or other Re- 
venue record or any disputed question of 
ttle should be got determined by the ag- 
grieved party in an appropriate action in 
an ordinary civil or Revenue Court as the 
case may be, and none of these things can 
be decided in our writ jurisdiction.” 

In the Punjab and Haryana Shora Factory, 
Gohana v. State of Haryana, C, W. No. 
8405 of 1968 decided on 6-2-1969 (Punj 
& Har), both the writ petitions were dis- 
missed on the preliminary objection without 
determining e merits thereof. Neither 
of the above authorities, therefore, are a 
warrant for the contention that a writ of 
prohibition to interfere may be issued with 
the direction that one of the parties should 
establish its right in a proper forum. The 
learned Single Judge has observed 
such a course had been adopted by some 
other Single Benches though they were not 
expressly referred to. We had pointedly 
asked Mr. R. N. Mital, learned counsel for 
the petitioner but he was unable to b 
to our notice any other decision. With 
greatest deference to Tuli, J., if the deci- 
sion in the Gram Sabha and Gram Pancha- 
yat, Kiratpur’s case, Civil Writ No. 2146 
of 1969, D/- 2-2-1970 (Punj & Har), seeks 
to lay down that a writ may issue without 
resolving disputed questions of fact and 
subject to a subsequent decision on merits 
by the Civil Court, then I would respect- 
fully beg to differ from that view. Nor 
do I think that it is the province of the 
Court of writ jurisdiction to tender advice 
or direct the litigants before it as to which 
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one of them should go to the Civil Cowt 
first or the mode or manner of the legal 
remedies any one of them may choose to 
adopt, 

MAHAJAN, J.:— 58. I have gone 
through the judgment prepared by . my 
learned brother Sandhawalia, J. I agree in 
the ultimate conclusion, but I do not agree 
with his conclusion that brick-earth is a 
mineral. 

59. The evidence of the experts is 
i R. W. 1 Shri Indu Mohan Aga stat- 


“Mineral, generally, is an inorganic 
substance having a definite chemical com- 
position or range of chemical composition 
and also certain measurable physical pro- 
perties........0- 

The earth is not a mineral. It is the 
aggregate of minerals. If earth had been 
a mineral, its consistency at every place 
would have been the same but that is not 
so. The consistency of earth varies from 
place to place. Earth is a disintegrated 
product of rocks.......... 

Brick clay and brick earth is a synony- 
mous term, They are loosely syno- 
nymous. Brick earth is an aggregate of 
minerals. But it cannot be said that brick 
earth is a mineral.......... 

Question: Is it correct that the pro- 
perties of a chemical compound can never ` 
vary? 

Answer: Yes. 

Question: A chemical compound must 
have definite physical properties such as 
melting point, boiling point, freezing 
point, density, specific gravity, refractive 
index, water absorption per 100 gms., and 
its constituent elements are definite and in- 
definite properties throughout the world. 
It must have a crystalline form of many 
types. What have you to say? 

Answer: Yes, it is true ...... The 
specific gravity of brick earth will not be 
uniform throughout. It will change. Brick- 
earth has no refractive index. Brick-earth 
bas no crystal form.” 


60. The next expert produced b 
the petitioner, P.W, 1 Professor <A. G. 
Jhingran stated:— 


Mineral is an inorganic substance with a 
composition, sometimes 
variable within a definite range. It has 
definite physical properties and internal 
structure which is revealed through X-ray. 
Ordinarily, earth from which bricks are 
made cannot be called a mineral. It can- 
not be called a mineral because it has no 
definite chemical composition.” 


61. It will thus appear that ac- 
cording to the experts, at best, brick-earth 


is an aggregate of minerals. A mineral 
has a specific characteristic which distin- 
guishes one mineral from another. See in 


this connection Thorpes Dictionary of Ap- 
plied Chemistry (fourth edition), Volume 
VIII, where at page 148 it is stated thus:—~ 
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“No two substances possess the same 
crystal structure, so that a metrical defini- 
tion of the unit of pattern of a given mine- 
ral is unique for that mineral. It is to be 
expected therefore that the photographio 
records of diffraction spectra upon which 
the X-ray analysis is based should them- 
selves constitute precise identifications. 
The unitcell dimensions are diagnostic, 
and a rotation photograph of a crystal of 
a known mineral about a known axis gives 
a two-dimensional array of spots of vary- 
ing intensities, forming a standard for 
identification.” 


Bricks are made from soil which has a 
larger proportion of clay. The composition 
of soil varies from place to place. That 
is why it is aptly stated that it is an aggre- 
pe of minerals. But then the human 
ody is also an aggregate of minerals. But, 
no one can say that it is a mineral. Simi- 
larly, from the fact that brick-earth is an 
aggregate of minerals one cannot jump to 
the conclusion that brick-earth is a mineral. 


62. No assistance can be drawn 
from English decisions where certain sub- 
stances, though not minerals, have been 
held to be minerals. It is well settled that 
British Parliament is supreme and it can 
artificially make a substance mineral when 
it is not, but that is not the case so far 
as the Indian Parliament is concerned. Its* 
power is circumscribed by the Constitution 
of India. The relevant entries in the Se- 
venth Schedule, List I and List II are 54 
(Regulation of Mines and Mineral Develop- 
ment to the extent to which such ier 
tion and development under the control of 
the Union is declared by Parliament by 
law to be oo in the public renee 
and 23 (Regulation of Mines and Minera 
Development subject to the provision of 
List I with respect to regulation and deve- 
lopment under the control of the Union) 
respectively, Therefore, Parliament can 
only pass legislation regarding regulation 
of mines ad mineral development. Simi- 
larly, the State Legislature can, subject to 
Entry 54 in List I, ods regarding re- 
gulation of mines and mineral develop- 
There has to be a mineral about 

(Contd. on Col. 2) 
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ment, 
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which legislation can be made under 
either of the two entries. 

62. The object of the Mines and 
Minerals (Regulation and Development) 
Act, 1957, is to regulate the exploitation 
of minerals. When bricks are made, no 
mineral is *being exploited. The resultant 
product is a brick and it is also not a mine- 
ral. It is well known that bricks are made 
from the top soil, ie, agricultural soil 
where crops are grown. This soil is dug 
to a maximum depth of four or five feet 
and out of this bricks are made. The soil 
has minor contents of a variety of mine- 
rals, but no mineral as such is extracted 
from the soil. I find it difficult to come 
to the conclusion that brick-earth is a 
mineral merely because certain decided 
cases have taken the view that brick-earth 


is a mineral. 





64. For these reasons, I have not 
been able to reconcile myself with the 
view taken by my learned brother that 
brick-earth is a mineral. 

65. I am also not prepared to; 
agree with my learned brother that the © 


question whether the brick-earth in the 
present cases vests in the Government 
should be left open. As a last resort, Mr. 
Jagan Nath Kaushal, learned Advocate- 
General placed the argument before us 
that the entries in wajib-ul-arz are rebut- 
table and, therefore, he should have the 
opportunity to rebut them. We asked the 
learned counsel to tell us with what evi- 
dence the entries could be rebutted and 
the learned Advocate-General was unable 
to give any satisfactory reply cn this mat- 
ter. An offer was also made to him that 
we would be prepared to examine any 
evidence indicated by him for the purpose 
of rebutting the wajib-ul-arz entry. It is 
well known that the wajib-ul-arz are made 
at the time of settlement and after due 
enquiry, and a presumption of correctness 
attaches to them. 

66. It will be proper at this stage 
to examine the stand taken by the peti- 
tioner and the State. The case of the peti- 
tioner and the reply to it by the State are 
to be found in paragraphs 10 (0) and (p) 
of both the petition and the written state- 
ment. The same are set down below:— 


Reply 


10. That the order of recovery made by 10. The contents of this para of the writ 


respondent No. 2 is illegal, without 
jurisdiction on the following 
grounds:— 


(o) That it is well-settled proposition of 
law that in cases where the Shara- 
yat Wajib-ul-arz had been complet- 
ed after 18-11-1871, and it had not 
been specifically mentioned in the 
said Sharayat § Wajib-arz that 


(o) In reply to 


petition are denied as wrong. Pro- 
per pprocedure for recovery of 
arrears of royalty as per Rule 58 of 
the Punjab Minor Minerals Con- 
cession Rules, 1964, has been adopt- 
ed. Sub-paras are replied as under: 


XX XX 
Tes (o) it is submitted 
that reply filed by the State in its 
para No. 3 is reiterated. The words 
of the Wajib-ul-arz are wide enough 
to include all the minerals and the 
minerals to be found in future vest 
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the brick-earth was one of the 
minor minerals which belonged to 
the Government, it shall be pre 
sumed to belong to the land-own- 
ers, and that in such cases whenever 
the question is raised, it will have 
to be established by the Govern- 
ment in an appropriate court that 
the property in the Minor Minerals 
(brick-earth) does in fact vest in the 
Government and in this case there is 
no such entry in Sharayat Wajib-ul- 
arz that the property in the brick- 
earth will vest in the Government. 

(p) That Rules 20 and 21 and 37 of the 
Rules are ultra vires of Section 15 
of the Act. 


67. Jt will be clear from the plead- 
ings that no evidence is indicated by which 
the State proposes to rebut the entry in 
the Wajib-ul-arz. In fact, the State has 
taken its stand ôn the interpretation of the 
Wajib-ul-arz. It will not be out of place 
to mention that the lands in question are 
owned by private individuals and the 
manufacturers of bricks take those lands on 


lease from them to extract earth for the 
(Contd. on Col. 2) 
Sr. No. Heading of the Para 
l. Rights of the Government in res- 
pect of ownership of Nazul _ or 
jungles, unclaimed or unpossessed 


or abandoned or ghair abad land or 
quarries of stone or ruins or old 
buildings or spontaneous growth 
over the land and other additional 
enefits accruing therefrom situate 
within the Muhal, 


68. It will be clear from the plain 
ea of the Wajib-ul-arz that only the 
nazul land vests in the State, or quarries 
of stone, limestone, kankar and black stone 
of every kind which may be found above 
or below the soil vest in the Government. 
The land in question is not nazul land. 
There is no mention of brick earth or earth 
belonging to private owners vesting in the 
Government. Therefore, it is obvious that 
brick earth does not vest in the State, 


69. Reference may also be made 
in this connection to Section 41 of ihe 
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Ground (p) of the petition is 
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in the State Government. The aver- 
ment made in this sub-para is wrong 
and denied. The petitioner has not 
established his rights to the minor 
mineral in question. 


denied. 
The matter has already been set at 
rest by this Hon’ble High Court in 
Civil Writ No. 2198 of 1966. 


purpose and after they have exhausted the 
earth the lands go back to the owners. 


Therefore, in the ultimate analysis, the 
entire case hinges on the interpretation of 
the Wajib-ul-arz. ` The Wajib-ul-arz in 

these cases are in identical terms and 
reference need only be made to the Wajib- 
ul-arz of Mauza Chhapra, Had Bast No. 


112, prepared in the Settlement of 1917- 
18:— 
Contents of the Para 


In our village there is no jungle un- 
claimed or Banjar or unpossessed 
land, over which the Government 
may have rights. But the entire 
Nazul property or quarries of stone, 
lime-stone kankar, black stone of 
every kind, which may be found 
above or below the soil, together 
with the ruins, old buildings sponta- 
neous growth over the land and 
other. fer eg rights pertaining 
to the land are owned by the Gov- 
emment. No regard was paid to 
them in this settlement at the time 
of assessment, with the exception, 
the Government has got a right to 
use our land for purposes of excava- 
tion or storage or carriage of the 


_ above articles. But if by doing so, 


some loss is caused to us in our 
cultivation, the Government shall 
give compensation to the extent of 
the loss or damage caused to us. 


Land Revenue Act which is ia these 


terms:— 


“41. All mines of metal and coal, and 
all earth-oil and gold washing shall ke 
deemed to be the property of the Govem- 
ment for the purposes of the State and the 
State Government shall have all powers 
necessary for the proper enjoyment of the 
Government’s right thereto.” 

70. In my opinion, the Wajib-ul- 
arz leaves no manner of doubt that the 
brick-earth in the present cases does not 
vest in the State and, therefore, the State 
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has no right to levy royalty thereon. It is 
common case that royalty can only be levi- 
ed on minerals which vest in the State. 

71. With the above observations, I 
agree with the ultimate conclusion of my 
learned brother that these petitions should 
be allowed with no order as to costs. 

PANDIT, J.:— 72. I agree with 
Sandhawalia, [[. 

Petitions allowed, 


Ce ened 
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PREM CHAND PANDIT, J. 


Chanan Singh, Petitioner v. Smt. Khu- 
shal Kaur, Respondent. 


Civil Revn. No. 79 of 1972, D/- 30-3- 
1972, against order of Suchet Singh Kalha, 
Addl. Dist. J., Patiala at Rupar (Appellate 
Authority under E.P.U.R.R. Act, 1949), 
D/- 16-11-1971. 

East Punjab Urban Rent Restriction 
Act (8 of 1949), S. 2 (h) — Tenant-res- 
pondent’s belated application (ten months’ 
after appealing) to amend his defence that 
it being a scheduled building eviction 
could not be ordered — Amendment dis- 
allowed — Gross negligence is no valid 
ground for allowing amendment. AIR 1972 
Punj & Har 283, Followed. (X-Ref:— 
Civil P. C. (1908), Order 6, R. 17). 


(Para 6) 
Cases Referred: Chronological Paras 
AIR 1972 Punj & Har 288 = 1971 
Cur LJ 1024, Kundan Lal Verma 
v. Smt. Sushila Devi 


B. S. Bhatia, for 
Garg, for Respondent. 


ORDER :— This is a tenant’s revision 
pamon against the decision of the Appel- 
te Authority confirming on appeal the 
order of the Rent Controller ordering his 
eviction from the premises in question. 


2. Chanan Singh had taken the 
house in dispute, situate in Kharar, om 
Sbrimati Khushal Kaur, on a monthly rent 
of Rs. 30/-. Subsequently, the landlord 
filed an application for eviction against him 
under Section 13 of the East Punjab Urban 
Rent Restriction Act, hereinafter called the 
Act. The ground for eviction, with which 
we are concerned in the present revision, 
was that the house was required by the 
landlord for her personal use and occupa- 
tion. 


Petitioner; R, L. 


8 Both the Rent Controller and 
the Appellate Authority have given a con- 
current finding of fact that the landlord 
had succeeded in establishing this ground 
of eviction. 

4. In the present revision, learned 
counsel for the petitioner has argued only 
one point, namely, that the Appellate Au- 
thority should have allowed the application 
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for amendment filed by the tenant before 
im. By the propose amendment, the 
tenant wanted to allege that the premises 
in question were a scheduled building as 
mentioned in Section 2 (h) of the Act and, 
therefore, no order for eviction could be 
passed in the case of such a building. 


5. This application had been re- 
jected by the Appellate Autharity broadly 
on three grounds. Firstly, it was said that 
the eviction application had been made on 
8th January, 1969, and had remained 
pending before the Rent Controller till 
9th December, 1969, i.e. for a period of 
about 11 months and still the tenant did 
not think of moving such an application 
and, therefore, he should be deemed te 
have given up or waived the said plea, 
even if it was available to him. Secondly, 
if the application was allowed, the Appel- 
late Authority would have to remand the 
case for a fresh decision to the Rent Con- 
troller, which he could not do under the 
law, and thirdly, if it was a fact that the 
premises in dispute were a scheduled build- 
ing, then it had not been explained as to 


why this point was not taken up in the 
original written statement filed by the 
tenant. 

As regards the second ground, 


there does not seem to be much merit, be- 
cause the Appellate Authority, if he had 
permitted e amendment, could have 
either himself tried the said point or re- 
mitted the case to the Rent Controller for 
trial and then sending the report to him. 
This, therefore, could not be a valid 
ground for rejecting the application. As 
regards the other two grounds, there seems 
to be substance in them. If it was really 
a fact that it was a scheduled building, 
then, obviously, the lawyer, who was con- 
ducting the case on behalf of the tenant, 
would have immediately taken up thi 
poe in answer to the eviction application, 
ecause under the law, admittedly, no 
order of eviction could be passed in res- 
pect of a scheduled. building on the ground 
of personal necessity. This ground was 
undoubtedly not taken either in the writ- 
ten statement or during the entire trial of 
the application before the Rent Controller. 
It is significant to mention that even 
though the said ground was mentioned in 
the grounds of appeal before the Appellate 
Authority against the order of the Rent 
Controller, yet the application for amend- 
ment was made after about nine months 
thereafter. The reason for not taking up 
this ground originally, as given in the ap- 
plication for amendment, was that it was 
due to inadvertence that this plea was 
not mentioned. If the tenant or his law- 
yer had been so negligent that he did not 
take this point either in the written state- 
ment or during the period when the appli- 
cation was being tried before the Rent 
Controller or even after ten months of the 
institution of the appeal, that could not be 
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a valid ground for allowing the amend- 
ment. Surely, gross negligence cannot in 
law afford a valid ground for allowing the 
amendment. My attention was drawn to a 
Single Bench authority of this Court in 
Kundan Lal Verma v. Smt. Sushila Covi, 
1971 Cur LJ 1024 = (AIR 1972 Punj & 
Har 283), where in almost identical cir- 
cumstances, it was held that the amend- 
ment should not be allowed. 

this 


7. I would, therefore, dismiss 
etition, but, in the circumstances, leave 
e parties to bear their own costs through- 


out. 
Petition dismissed. 
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PREM CHAND PANDIT, J. 


l Ram Sarup, Petitioner v, Sant Lal 
Respondent. 
Civil Revn. No. 864A of 1971, 


D/- 17-3-1972, against order of Sub-]., 
8rd Class, Rohtak, D/- 29-8-1970. 

Civil P. C. (1908), Order 13, Rules I 
and 2 and Order 7, Rule 14 — Refusal 
to admit documents taking too technical a 
view of the provisions resulting in injus- 
tice to party set aside. 

Where in a suit to recover propor- 
tionate cost of land not conveyed for 
want of title in the vendor (Defendant), 
the plaintiff for fear of tampering did not 
file the Registered sale-deed but mentioned 
it in the list of reliance filed under 
Order 7, Rule 14 and the defendant too 
admitted execution thereof, refusal to al- 
low it in evidence on the ground of bar 
under Order 18, Rules 1 and 2 was held 
improper. AIR 1963 Guj 241 and Civil 
Revn. No. 462 of 1970,, D/- 4-12-1970 
(Puni & Har), Distinguished. (Para 6) 
Cases Referred: Chronological Paras 
(1970) Civil Revn. No. 462 of 1970, 

D/- 412-1970 (Punj & Har), Sat 

Pal Sood v. Thakar Dass 8 
AIR 1963 Guj 241 = 4 Guj LR 1032, 

Bhachibai v. Shah Virji Devji 7 

M. L. Sarin and H. L. Sarin, for 
Petitioner; S. C. Kapur, for Respondent. 

ORDER:— This is a plaintiffs revi- 
sion petition against the order passed by 
the trial Judge refusing permission to pro- 
duce the registered sale-deed in evidence. 

2. On 16th November, 1961, Sant 
Lal, by a registered deed, sold agricultural 
and, measuring 8 Bighas, 16 Biswas, to 
Ram Sarup for Rs. 5000/- and possession 
of the same was given to e vendee. 
Subsequently, it appears that some defect in 
the title of the vendor was discovered and 
that matter was brought before the Teh- 
sildar, who, it is said, dispossessed the 
vendee from 2 Bighas, 15 Biswas, out of 
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~ an objection was taken 
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the land sold, because, according to him, 
Sant Lal was not its owner. The remain- 
ing land, ie. 1 Bigha, 1 Biswa, remain- 


ed with the vendee. That necessitated 
the filing of a suit by Ram Sarup in 
April 1968 against Sant Lal for the re- 
covery of Rs. 8600/-, being the propor- 
tionate price of 2 Bighas, 15 Biswas, 
which had gone out of his possession, be- 
cause the title of the vendor was defec- 
tive. Along with the plaint, the plaintiff 
had in the list of reliance, filed under 
Order 7, Rule 14, Code of Civil Procedure 
mentioned that the sale-deed dated 16th 
November, 1961, was in his possession and 
it would be produced in Court subse- 


quently. 

3. The defendant filed his written 
statement and admitted the execution of 
the said registered sale-deed. 


4, During the trial of the suit, 
on 2ist August, 1970, when the evidence 
of the plaintiff was going to be recorded, 
y the defendant 
that the sale-deed, which the plaintif 
wanted to tender on that date, could not 
be received in evidence under the provi- 
sions of Order 18, Rules 1 and 2, Code 
of Civil Procedure. On 25th August, 
1970, the pani filed an application pray- 
ing that the said sale-deed be allowed to 
be produced in evidence. 

5. is application was rejected 
by the trial Judge, by means of his order 
dated 29th August, 1970. Against that 
order, the present revision petition has 


been filed by the plaintiff. 


6. After hearing the counsel for 
the petitioner, I am of the view that this 
petition must be accepted. The document 
in question, as I have already mentioned 
above, was a registered sale-deed executed 
by the defendant. The execution of the 
said document had been admitted by the 
defendant in his written statement. This 
document had also been mentioned in the 
list of reliance filed by the plaintif under 
Order 7, Rule 14, Code of Civil Proce- 
dure. The ground for not producing it 
earlier was that the plaintiff was afraid 
that this document might not be tampered 
with. It may be that his fears were im- 
aginary. But a document of this kind, the 
execution of which had been duly admit- 
ted and which had been mentioned in the 
list of reliance, should, in the circums- 
tances of this case, have been allowed to 
be produced, otherwise it would result in 
great injustice to the petitioner. All the 
rules of procedure are naturally meant for 
the administration of justice and, in my 
opinion, too technical a view should not 
be taken, which might result in positive 
injustice to a py The refusal to give 
permission to produce this document at 
the trial would have actually led to a de- 
nial of justice to the plaintiff. 

7. Learned counsel for the respon- 
dent, in support of his contention that the 
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decision of the trial Court was correct, 
relied on a Single Bench decision of the 
Gujarat High Court in Bhachibai v. Shah 
Viji Devji, ATR 1968 Guj 241. Buta 
perusal of this ruling would show that it 
was not given under the provisions of 
Order 18, Rules 1 and 2, Code of Civil 


Procedure, with which we are concerned. 


8. Reference was then made to a 
decision given by me in Sat Pal Sood v. 
Thakar Dass, Civil Revn. No. 462 of 1970, 
decided on 4-12-1970 (Punj & Har). The 
concluding portion of that judgment, re- 
produced below, would show that the said 


case is clearly distinguishable on facts. 
While cane to give permission to the 
production of those documents under 


Order 13, Rule 
dure, I had said: 


2, Code of Civil Proce- 


“Both these documents were in pos- 
session of the defendant, because in the 
list of reliance, which had been filed by 
him on 29th September, 1969, when he 
put in his written statement, it was men- 
tioned that the said documents would be 
produced at the time of the evidence. It 
was not stated therein that they were not 
available at the time of the filing of the 
written statement, as is the position now 
taken up by the defendant in his oa 
tion under Section 151, Code of Civil 
Procedure, Secondly, this application was 
being made at a very belated stage after 
the defendant had produced all the wit- 
nesses. Thirdly, these documents, accord- 
ing to the learned trial Judge, were such, 
which could have been created at any 
stage. The learned Judge was of the view 
that in the cash memo, the date had 
been corrected from 6th August, 1969, to 
6th June, 1969, by over-writing ‘six’ over 
the digit ‘eight’. This apart, the learned 
[udge had also stated at even in the 
ist of reliance, the dates and the names 
of the executants of the documents were 
not given. The trial Judge was not satis- 
fied that there was good cause for the 
non-production of these documents at the 
first hearing of the suit.” 


9. In view of what I have said 
above, I would accept this petition and 
quash the impugned order, but make 
no order as to costs. Parties have been 


directed to appear before the trial Court 
on 17th April, 1972, for further proceed- 
ings in the case. 


Petition allowed. 


M. Lal Chand v. Union of India 


A.I. R. 
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(V 59 C 122) 
S. S. SANDHAWALIA AND M. R. 
SHARMA, JJ. 


Mehta Lal Chand, Appellant v. The 
Union of India and others, Respondents. 


Letters Patent Anpe! No. 12 of 1968, 
C. W. Nos. 1090 of 1969 and 8106 of 
1968, D/- 16-3-1972, against judgment of 
R. S. Narula, if., reported in (1968) 70 
Pun LR 142. 

(A) Displaced Persons (Compensation 
and Rehabilitation) Act (1954), S. 33 — 
Petition to Government under 3 — 
Petitioner need not be heard before decid- 
ing petition. 

When the Proviso to Rule 105 of the 
Rules framed under the Act negatived the 
right of hearing even in respect of dis- 
missal of a revision petition under Sec. 24 
(4) of the Act it can safely be inferred 
that the rule-making authority did not in- 
tend that the Central Government should 
afford any hearing to the petitioner under 
Section 83 under which even a mere 
stranger having no rights or claims against 
the compensation pool can make an appli- 
cation. 1962-64 Punj LR 44 and AIR 
1970 Delhi 171 and AIR 1971 SC 40, 
Rel. on. (Prs. 11, 12 & 13) 

(B) Constitution of India, Art, 226 — 
Decision of subordinate authorities based 
on petitioners admission that this posses- 
sion was irregular — Petitioner cannot 
in Letters Patent Appeal challenge deci- 
ay (X-Ref:— Letters Patent, C1 10 (P. & 


When the petitioner under Article 226 
himself admitted before the subordinate 
authorities that his possession was irregular 
he cannot contend before the High Court 
in Letters Patent appeal filed by him 
against the decision in writ proceedin 
that the authorities have wrongly held 
against him on this point. (Para 16) 

(C) Constitution of India, Art. 226 — 
Finding by subordinate authorities that 
petitioner’s possession was irregular being 
a pure question of fact cannot be upset in 
Letters Patent appeal against decision in 
writ proceedings. (X-Ref:— Letters Patent 


Cl. 10 (Punj & Har)). (Para 16) 
Cases Referred: Chronological Paras 
AIR 1971 SC 40 = 1970 Serv LR 


748 = 1971 Lab IC 8, Unicn of 
India v. J. N. Sinha 

AIR 1970 SC 150 = 1969 Serv LR 
445, A. K. Kraipak v. Union of 


India -~ 
AIR 1970 Delhi 171, Labh Singh Atma 
Singh v. Union of India 1 
(1962) 64 Punj LR 44 = ILR (1962) 
2 Punj 579, Ranjit Singh v. Union 
of India 2, 18 
H. S. Gujral with C. S, Gandhi, for 
Appellant; H. L. Mittal (for Legal Repre- 
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sentatives of Suchet Singh respondent), for 
Respondents. 


SHARMA, J:— As common ques- 
tions of law arise in these three cases, 
namely, L. P. A. No. 12 of 1968, C. W. 
No. 1090 of 1969 and C. W. No. 8106 


of 1968, all these cases can be disposed 
of by one judgment, which we propose to 
0. 

2. L. P. A. No. 12 of 1968 arises 
out of C. W. No. 1631 of 1962. Mehta 
Lal Chand, petitioner ir that petition, was 
a displaced person from West Pakistan. He 
was entitled to allotment of agricultural 
land in lieu of the land left behind by 
him. While he was still an unsatisfied 
allottee, he made a report to the Rehabili- 
tation authorities that Suchet Singh (now 
represented by his successors after his 
death) had received double allotment in 
different villages and that his allotment in 
village Dhut Kalan, being unreserved, 
should be cancelled and the same land be 
allotted to the petitioner. The claim of the 
petitioner was negatived by the subordinate 
Rehabilitation Authorities. He filed a peti- 
tion before the Government under Sec. 33 
of the Displaced Persons (Compensation 
and Rehabilitation) Act, 1954 (hereinafter 
called ‘the Act’). ‘This petition was dis- 
missed by the Central Government in a 
summary manner without affordin any 
hearing to the petitioner. He challenged 
this order in e akove-mentioned writ 
petition, which came ug for hearing before 
a Single Bench of this Court who, vide 
his order dated October 6, 1967, dismissed 
the same. The learned Single Judge fol- 
owing an earlier Division Bench judgment 
of this Court in Ranjit Singh v. Union of 
India, 1962-64 Punj LR 44, held that the 
Central Government was not called upon 
to give a personal hearing to the petitioner 
efore deciding his petition under Sec. 383 
of the Act. 

3. Feeling aggrieved against the 
order of the learned Single Judge, the ap- 


pellant has come up in appeal before this 
Court. 
4. Learned counsel for the appel- 


lant, Mr. H. S. Gujral, has vehemently 
argued that the view taken in the earlier 
Division Bench judgment is not correct 
and the same deserves to be reconsidered. 
According to him, principles of natural 
justice were attracted to the facts and cir- 
cumstances of this case and since the Cen- 
tral Government passed an order adversely 
affecting the rights of the appellant, they 
were bound to accord Lim a hearing. The 
powers exercised by the Central Govern- 
ment u/s 33 of the Act were revisional 
owers, and his client was entitled to a 
earing even if the revision was to be 
summarily dismissed as Order 41, Code of 
Civil Procedure, applied to the case by 
virtue of Rule 105 of the Rules framed 
under the Act. We see no force in the 
Submission made by the learned counsel 
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and are of the view that the amendment 
of Rule by which the proviso was added 
to this in 1963 has set the matter beyond 
any pale of controversy, What remains 
to be seen is whether the Central Govern- 
ment is bound by the principles of natural 
justice while summarily disposing of a 
petition under Section 88 ar the Act or 
not. 


The matter regarding the ap- 
of principles of natural justice 
authoritatively dealt with in 
Union of India v. J. N. Sinha, 1970 Serv 
LR 748 = (AIR 1971 SC 40), by the 
Supreme Court of India in the following 


terms:— 

“As observed by this Court in A. K. 
Kraipak v. Union of India, 1969 Serv LR 
445 = (AIR 1970 SC 150), ‘the aim of 
rules of natural justice isto secure justice or 
to put it negatively to prevent miscarriage of 
justice. These rules can operate only in 
areas not covered by any law validly made. 
In other words they do not supple! the 
law but supplement it” Jt is true that if 
a statutory provision can be read consis- 
tently with the principles of natural jus- 
tice, the Courts should do so because it 
must be presumed that the legislatures and 
the statutory authorities intend to act in 
accordance with the principles of natural 
justice, But if on the other hand a sta- 
tutory provision either specifically or by 
necessary implication excludes the applica- 
tion of any or the principles of natural 
Justice then the Court cannot ignore the 
mandate of the legislature or the statutory 
authority and read into the concerned pro- 
vision the principles of natural justice. 
Whether the exercise of a power confer- 
red should be made in accordance with 
any of the principles of natural justice or 
not depends upon the express words of 
the provision conferrin e power, the 
nature of the power conferred, the purpose 
for which it is conferred and the effect 
of the exercise of that power.” 


6. We have now to see with re- 
ference to the provisions of the statute 
whether the Central Government while de- 
ciding the petition of the appellant under 
Section 33 of the Act violated the princi- 
ples of natural justice or not. In order to 
come to this conclusion, it is necessary to 
notice Sections 24 and 33 of the Act and 
Re 105 of the Rules framed there- 
under:— 


“Section 24: Power of revision of the 
Chief Settlement Commissioner:— 
_ (1) The Chief Settlement Commis- 
sioner may at any time call for the record 
of any proceeding under this Act in which 
a Settlement Officer, an Assistant Settle- 
ment Officer, an Assistant Settlement Com- 
missioner, an Additional Settlement Com- 
missioner, a managing officer or a manag- 
ing corporation has passed an order for 
the purpose of satisfying himself as to the 
legality or propriety of any such order 


plicability 


cen 
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and may pass such order in relation there- 
to as he thi fit. 

(2) Without prejudice to the genera- 
lity of the foregoing power under sub- 
section (1), if the Chief Settlement Com- 
missioner is satisfied that any order for 
-payment of compensation to a displaced 
person or any lease or allotment granted 
to such a person has been obtained by him 
by means of fraud, false representation or 
concealment of any material fact, then not- 
withstanding anything contained in thi 
Act, the Chief Settlement Commissioner 
may pass an order directing that no com- 
pensation shall be paid to such a person 
or reducing the amount of compensation toa 

e paid to him, or as the case may be, 
cancelling the lease or allotment granted to 
him; and if it is found that a displaced 
person has been paid compensation which 
is not payable to him, or which is in 
excess of the amount payable to him, such 
amount or excess, as the case may be, may 
on a certificate issued by the Chief Settle- 
ment Commissioner, be recovered in the 
same manner as an arrear of land revenue. 

(8) No order which  prejudicially 
affects any person shall be passed under 
this section without giving him a reason- 
able opportunity of being heard. 

(4) Any person aggrieved by any order 
made under sub-section (2) may, within 
thirty days of the date of the order, make 
an application for the revision of the order 
in such form and manner as may be Bake 
cribed to the Central Government and the 
Central Government may pass such order 
thereon as it thinks fit.” 


“Section 38: Certain residuary powers 
of Central Government.— The Central 
Government may at any time call for the 
record of any proceeding under this Act 
and may pass such order in relation there- 
to as in its opinion the circumstances of 
the case require and as is not inconsistent 
with any of the provisions contained in 
this Act or the rules made thereunder.” 

“Rule 105: Provisions of Order XLI 
of the Code of Civil Procedure apply ta 
appeals and revisions——- Except as other- 
wise expressly provided. in the Act or in 
these rules, the procedure laid down in 
Order XLI of the Code of Civil Proce- 
dure, 1908 (Act V of 1908) shall, so far 
as may be ol pasion apply to the hearing 
and disposal of appeals and revisions under 
the Act: 

Provided that in the case of a revi- 
sion under sub-section (4) of Section 24 
of the Act, it shall not be necessary to 
give an oral hearing if, after sending for 
the record, if necessary, and considering 
the petition for revision, the Central Gov- 
ernment thinks fit to dismiss the revision. 
It may, however, be mentioned that the 
proviso to Rule 105 was added by a gazet- 
te notification dated July 13, 1963  pub- 
fae in the Gazette of India on July 20, 


e 
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Ts The scheme of Section 24 
shows that the Chief Settlement Commis- 
sioner was empowered to call for the re- 
cord of any proceedings in which any of 
his subordinate officers had passed an order 
for the purpose of satisfying himself as to 
the legality or the propriety of the same. 
Sub-section (2) of the said section confers 
revisional powers on the Chief Settlement 
Commissioner to rectify any defect, which 
may appear in the orders passed by any 
of his subordinate authorities regarding the 
payment of compensation to a displaced 
person or in respect of any lease or allot- 
ment granted to such a eevee person 
etc. etc. Sub-section (8) of the same sec- 
tion provides that no order prejudicially 
affecting a person shall be passed without 
affording him a reasonable opportunity of 
being heard. Sub-section (4) of the said 
section is important because it entitles the 
aggrieved person to file a revision petition 
before the Central Government against any 
order passed by the Chief Settlement Com- 
missioner under sub-section (2) mentioned- 
above. In short, the revisional power of 
the Central Government was limited to 
cases in which the Chief Settlement Com- 
missioner on being approached on the revi- 
sional side did not pass a satisfactory order 
regarding the payment of compensation to 
a displeced person or regarding any lease 
or allotment granted in favour of such per- 
son. 


8. Rule 105, as it stood before 
amendment, was couched in very wide 
terms. It laid down that the proce- 
dure prescribed in Order 41 of the Code 
of Civil Procedure shall, in so far as it 
may be applicable, apply to the hearing 
and disposal of appeals and revisions under 
the Act By necessary implication, it 
could be said that if the rule had remainv 
ed as it was, then the Central Government 
while disposing of revisions under Sec, 24 
(4) of the Act was also under a duty to 
hear the petitioner before disposing of his 
revision petition. 


9. Jt appears that the rule-making 
authority reconsidered the matter after 
some judicial pronouncements and with a 
view to saving the time of the Central 
Government which would have been con- 
sumed in giving hearing to the affected 
persons added a proviso to the said rule. 
The effect of the amended rule is that the 
Central Government is not duty-bound to 
hear a petitioner while summarily dismis- 
sing a revision petition even though the 
matter complained of was that the compen- 
sation of a displaced person had been de- 


creased or the allotment granted in his 
favour had been varied to his disadvan- 
tage. Thus, even where the matter invol- 


ved a determination of the rights relatin 
to property the legislature expressly provid- 
ed that the Central Government need not 
give a petitioner an oral hearing. 
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| 10. Now, as the very title of Sec- 
tion 83 suggests that the powers of the 
Central Government stated therein are of 
residuary nature, it appears that the sta- 
tute has vested this power in the Central 
Government to take cognizance of com- 
plaints from whatever source they come in 
order to see that the provisions of the Act 
are being applied in a proper manner by 

the subordinate authorities. Even a passer- 
by who has no interest whatsoever in seek- 
ing allotment of land or other benefits under 
the Act may movethe Central Government. 
In suitable cases, the officer invested with 
the powers of the Central Government may 
act suo motu in the interests of justice. 
The action of the Central Government in 
a petition by a stranger would not be mo- 
tivated with the desire of giving any re- 
lief to him but to see that the property 
in the compensation pool is not being frit- 


tered ages If an applicant, who has no 
right to claim any benefit under the Act, 


were to urge that the Central Government 
should have given him a notice _ before 
summarily rejecting his petition the plea 
could be dismissed on the short score that 
‘he had no right to bring in the petition. 
The sum and substance of the entire dis- 
cussion is that the powers of the Central 
Government under Section 33 cannot be 
equated with the revisional powers which 
: exercised under Section 24 (4) of the 
ct, 


II. At the time when the rule- 
making authority added a proviso to 
Rule 105, the entire question relating to 
the principles of natural justice vis-a-vis 
the proceedings before the Central Govern- 
ment was before its mind’s eye. When it 
negatived the right of hearing even in res- 
pect of dismissal of a petition under Sec- 
tion 24 (4) of the Act, it can safely be 
inferred that the rule-making authority did 
not intend that the Central Government 
should afford any hearing to a petitioner 
i prejudice it under Section $83 of the 

ct, 


12. To hold otherwise would lead 
to manifestly absurd results, forif a person 
whose rights to property are involved and 
.|his petition can be dismissed summaril 
without a hearing, then it does not stan 
to reason that a mere stranger having no 
rights or claims against the compensation 
pool should be granted a hearing before 
his petition under Section 33 of the Act is 
dismissed in a summary: manner. 


13. We are of the opinion that 
the view taken by the Division Bench in 
Ranjeet Singh’s case, 1962-64 Punj LR 44 
(supra), as also the one taken by the 
learned Single Judge in order under appeal 
is correct and in accordance with the true 
interpretation of the statutory provisions. 


14, Our attention has also been 
drawn to a Single Bench decision of Delhi 
High Court in Labh Singh Atma Singh v. 
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Union of India, ATR 1970 Delhi 171, which 
has taken the same view. 


15. No other point was raised in 
this appeal. 
16. In C. W. No. 1090 of 1969, 


Mr. Wasu has raised another point. He 
submitted that the Department had been 
accepting rent from his client and for that 
reason he could not be regarded as an un- 
authorised occupant. Our attention was, 
however, drawn to Annexure D? which is 
an order dated September 27, 1967, passed. 
by the Chief Settlement Commissioner. 
The material portion of the order runs as 
under:— 

“He has himself alleged in the 
prounds of revision petition that he filed 
application for regularisation of his occupa- 


on. 

When the petitioner himself admitted be- 
fore the subordinate authorities that his 
possession was irregular, it would not be 
open now for him to contend before this 
Court that the authorities have wrongly 
held against him on this point. In any 
case, this is a pure question of fact and 
it is not open to us to give a contrary 
inding in these proceedings. 

17. In C. W. No. 8106 of 1968, 
Mr. Wasu_ submitted that the earlier peti- 
tion filed by his client had been dismissed 
as infructuous on the understanding that if 
she brought further evidence from Pakis- 
tan her case would be considered on 
merits. He submitted that client 
brought a document of lease dated April 
14, 1945, and a receipt dated May 8, 1946, 
which showed that his client actually held 
land in Pakistan. We, however, find that 
this aspect of the case was duly consider- 
ed by an officer delegated with the powers 
of the Central Government in the follow- 
Ing terms:— 

“One of these documents is deed of 
lease dated 14-4-1945. This deed was pur- 
pred to have been executed by Mohd. 

in in favour of the petitioner. It did 
not bear the signature of the lessor. The 
other document was the receipt dated 8- 
5-1946 which was executed by Shri Har- 
bans Lal son of the petitioner, showing 
that he received a lease-money for the 
period 8-5-46 to 8-5-47.” 

18. We are of the view that the 
reasons given by the authority invested 
with the powers of the Central Govern- 
ment in rejecting the claim of the peti- 
tioner were proper in law and do not call 
for any interference in these proceedings. 


19. Ia view of what has been 
stated above, L. P. A. No. 12 of 1968, 
C. W. No. 1090 of 1969 and C. W. 


No. 8106 of 1968 are dismissed but with 


no order as to costs. 
SANDHA J:— 20. I agree. 
Order accordingly. 
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(V 59 C 123) 
GURDEV SINGH, J. 
Naginder Singh (decd.) and others, 
Petitioners v. Chief Settlement Commis- 


sioner, Punjab, Jullundur and others, Res- 
pondents. 

Civil Writ No. 648 of 1965, D/- 15- 
83-1972. 

Displaced Persons (Compensation and 
Rehabilitation) Act, (1954), S. 20 —“Pa- 
bandi Sarian Ji Bandish” — Entry in Jama- 
bandi — Interpretation of, 

The word “Pabandi” which means res- 
triction should be read in conjunction wi 
the other words ‘Sarian Ji Bandish’ follow- 
ing it. When so read the only restriction 
imposed was that the holder was prohibit- 


e om cultivating paddy. Interpretation 
that he had limited rights and not owner- 
ship rights was incorrect. (Prs. 6 & 7) 


H. S. Wasu with L. S. Wasu, for 
Petitioners; D. S. Nehra, for Respondent. 


ORDER:— Natha Singh, a displaced 
person from West Pakistan, held some land 
in the Province of Sind. In lieu thereof 
he was allotted 21.14% standard acres of 
land in village Lutera Khurd, Tehsil and 
District Jullundur, on his representation 
that he had abandoned 72 acres of non- 
perennial canal irrigated land in Sind. His 
claim was, however, verified on oral evi- 
dence for 70 acres and 16 Marlas. It 
subsequently came to light that in cal- 
culating the area to the allotment of which 
he was entitled in India wrong valuation 
had been adopted, since the land on his 
own showing was non-perennial and it 
ought to have been evaluated at the rate 
of 7 annas per acre and not 11 annas per 
acre. Accordingly, modifying the original 
order he was held entitled to 17.14% 
standard acres. 


2. On receipt of the relevant jama- 
bandis, the matter was reopened and the 
Chief Settlement Commissioner by his order 
dated 8rd of March, 1964 (Annexure ‘B’) 
held that Natha Singh was entitled to 
9.18%4 standard acres only. As in the 
meantime he had acquired proprietary 
rights in 8.3/4 standard acres, it was 
directed that those rights shall stand can- 
celled. This order was passed in the ab- 
sence of the claimant Natha Singh. It 
appears that his failure to appear before 

e authorities was because of his death. 
Accordingly, his son Naginder Singh (who 
had instituted this Ponton but is now 
dead and represented by his widow Smt. 
Harbans Kaur and others) applied for re- 
opening the matter. After hearing him the 
Chief Settlement Cornmissioner found that 
Natha Singh was entitled to 10.11 standard 
acres and the area to the extent of 7.38% 
standard acres was in excess in the hands 
of Naginder Singh, who claimed to have 
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succeeded Natha Singh. It is against this 
order dated 16th November, 1964, that 
Naginder Singh feeling aggrieved approach- 


ed this Court under Arts. 226 and 227 
of the Constitution. 

3. There is no dispute that the 
land that the petitioner ha abandoned in 


Sind was a Military grant and if he was 
full owner of the same having made all 
the payments to the Government, he was 
entitled to the allotment of 17.14% stand- 
ard acres in India in lieu thereof. In 
holding that the area allotted to Natha 
Singh was in excess to the extent of 
7.3% standard acres, the Chief Settlement 
Commissioner has relied upon the fact 
that the jamabandis received from Pakis- 
tan indicated that Natha Singh had never 
become the full owner of the land that 
he held in Sind but was holding the land 
on zamindari shariat, implying certain res- 
trictions on transfer, and non-payment of 
a part of the amount that was due to the 
Government. 


A, Mr. H. S. Wasu appearing for 
the petitioner contends that the note given 
in the relevant jamabandi has been mis-. 
read, and properly interpreted it does not 
go to show that Natha Singh was not the 
full owner of the land or that the same 
was held by him on zamindari shariat. 
The relevant jamabandi, as it is stated in 
the orders of the Chief Settlement Com- 
missioner itself, contains the entry in black 
ink. It is not recorded in that jamabandi 
that Natha Singh was not the full owner of 
the land or that some money was due 
from him to the Government, It is only 
on the entry in the remarks column that 
the Chief Settlement Commissioner has re- 
lied in support of his opinion that Natha 
Singh was not the full owner and his right 
to transfer the property was restricted. 
The words appearing in this remarks 
column are: 

“Pabandi Sarian Ji Bandish.” 

5. In interpreting these words the 
Chief Settlement Commissioner has observ- 
ed as follows: 


“According to the view taken by the 
Assistant Registrar the word ‘Pabandi’ is 
different from ‘Sarian Ji Bandish’. I feel 
inclined to accept the view taken by the 
Assistant Registrar because if there was 
only one Bandish about the plantation of 
rice, then the only words written would 
have been ‘Sarian Ji Bandish’ and there 
could be no occasion for writing the first 
word ‘Pabandi’. It is correct that accord- 
ing to the instructions of Mr. I. M. Lall, 
the land given as a Military grant is to be 
prima facie taken as ownership land even 
if it is entered in a black ink in the 
Jamabandi. But the difficulty in the pre- 
sent case is that there is a clear mention 
of Pabandi in the Jamabandi itself which 
does not permit the raising of a favourable 
resumption for the petitioner. I, there- 
ore, hold that the land abandoned in 
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Pakistan was being held on Zamindari 
Shariat and was not being held on owner- 
ship basis.” 

6. I agree with Mr. Wasu that 
this is not the correct interpretation of the 
words ‘“‘Pabandi Sarian Ji Bandish’ occur- 
ring in the remarks column of the Jama- 
bandi. If the interpretation put on these 
words by the Chief Settlement Commis- 
sioner is accepted, it would mean that 
there was double restriction imposed upon 
Natha Singh, who had acquired the land 
as Milit grant one being restriction on 
transfer E the land and the second re- 
garding the cultivation of rice. It is ad- 
mitted in the return filed by the State, 
and conceded by the Chief Settlement 
Commissioner, that the expression ‘Sarian 
Ji Bandish’ means that Paddy is not to 
be planted. This restriction is on the type 
of the cultivation for which the land is 
meant. We are thus left only with the 
word ‘Pabandi’, which precedes the expres- 
sion ‘Sarian Ji Bandish’, ‘“Pabandi’ when 
translated means ‘restriction’. The word 
‘restriction’ or “Pabandi’ by itself does not 
convey any meaning as restriction can be 
of the various types. It may be on the 
right to hold the land, to alienate it or 
regarding the type of cultivation to be 
carried on. If the word ‘Pabandi’ is read 
divorced from the expression < 
Bandish’ which it precedes, one 
guessing as to the type and the extent of 
the restriction imposed, whereas if Pa- 
band? is read with the expression ‘Sarian 
Ji Bandish’, it clearly indicates that the 
restriction to which the land is subject 
relates to the non-cultivation of paddy. 
my opinion, the word ‘Pabandi’ has been 
used in the beginning of the remarks just 
as a heading to specify the type of the 
restriction to which the land is subject and 
that restriction is specified in the succeed- 
ing words ‘Sarian Ji Bandish’. In other 
words, the only restriction attached to the 
land abandoned by Natha Singh in Pakis- 
tan was with regard to the cultivation that 
he was not to plant paddy therein. 

7. It is because of this wrong in- 
terpretation of the words occurring in the 
remarks column of the Jamabandi that it 
has been held that the petitioner was not 


entitled to allotment of land as a fu 
owner. Admittedly, there was nothing else 
before the authorities on the basis of 


which they could arrive at the conclusion 
that Natha Singh was not the full owner 
of the land abandoned by him in Pakis- 
tan. 


8. In the return filed on behalf of 
the respondents, the impugned order of 
the Chief Settlement Commissioner is de- 
fended on the plea that since the land 
abandoned by Natha Singh in Pakistan 
was not canal irrigated but Bet-Darya it 
had to be evaluated at 4 annas per acre. 
This is not the basis on .which the order 
of the Chief Settlement Commissioner pro- 
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ceeds and there is nothing on the record 
to indicate what was the value adopted 
when an area of 17.14% standard acres of 
land was allotted to Natha Singh. If the 
land was, in fact, Bet Darya and had to 
be evaluated at the rate of 4 annas per 
acre and not at 7 annas per acre, the 
authorities should have calculated the en- 
titlement of Natha Singh on that basis. 
This has, however, not been done, In 
any case, in view of my finding that the 
land was not subject to any restriction ex- 
cept with regard to the growing of paddy, 
the impugned order of the Chief Settle- 
ment Commissioner determining the excess . 
area cannot be sustained. JI, accordingly, 
set aside that order and accept the peti- 
tion. The authorities are directed to re- 
assess the entitlement of Natha Singh (now 
deceased) in the light of the observations 
made above, and on the assumption that 
Natha Singh was the full owner of the 
land that he had abandoned in Pakistan. 
In re-evaluating the land the question whe- 
ther the property left by Natha Singh in 
Pakistan was Bet-Darya and had to be 
evaluated at 4 annas per acre will also be 
considered. In etermining all these 
matters and assessing the entitlement of 
Natha Singh, the successors of Natha 
Singh, who are now the petitioners before 
me, shall be afforded an opportunity to re- 
present their case. any area is found 
excess in the hands of the petitioners, the 
authorities shall deal with it in accordance 
with law. There will be no order as to 
costs. 

Petition allowed. 





AIR 1972 PUNJAB & HARYANA 883 
(V 59 C 124) 


PREM CHAND PANDIT, J. 


Amar Singh and another, Petitioners 
v. Ram Rakha, Respondent, 


Civil Revn. No. 46 of 1972, D/- 8- 
38-1972, against order of f S. Chatha, Ap- 
a (Dist. J.), Patiala, D/- 18- 


East Punjab Urban Rent Restriction 
Act (3 of 1949), S. 18 (2) (v) — “Cease 
to occupy” — Actual user of building is 
essential to constitute occupation. As such 
tenant not opening his shop for 17 months 

“ceased to occupy” it even if he had 
locked it with some articles inside, (1967) 


69 Punj LR 799, Followed; Civil Revn. 
No. 798 of 1968, D/- 14-8-1969 (Punj), 
Dist. (Paras 7 & 10) 
Cases Referred: Chronological Paras 


(1969) Civil Revn. No. 798 of 1968, 
D/- 14-8-1969 = 1969 Ren CR 
1027 (Punj), Attar Chand v. Mohin- 
der Singh 
(1967) 69 Punj LR 799 = 1967 Cur 
LJ 437, Kimti Lal v. Nanak Chand 7 
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(1963) 65 Punj LR 103, Smt, Sha- 

__ kuntla Bawa v. Ram Parshad 5 

(1956) 58 Punj LR 236, Baij Nath 

= V. Badhawa Singh 

AIR 1951 Pat 469, Firm Ram Kishun 
Shah Etwari Sahu v. Jamuna Pra- 


sad. 
(1877) 2 QBD 581 = 46 LJMC 248, 
ex v. St. Pancras 


R. S. Mongia, for Petitioners; Dalip 
Singh, for Respondent. 


ORDER:— This revision petition has 
been filed by a tenant whose ejectment has 
been ordered both by the Appellate Autho- 
rity as well as the Rent Controller. 


: The main ground of ejectment, 
with which we are concerned in this peti- 
tion, is that the shop in dispute, which 
had been given on rent, was closed for the 
last 17 months and, consequently, the ten- 
ant was liable to ejectment under Sec. 18 
(2) (v) of the East Punjab Urban Rent 
Restriction Act, hereinafter called the Act, 
which says: 

(2) “A landlord who seeks to evict his 
tenant shall apply to the Controller for a 
direction in that behalf. If the Controller, 
after giving the tenant a reasonable oppor- 
tunity of showing cause against the appli- 
cant is satisfied- 

x x x x X x 

(v) that where the alae is situat- 
ed in a place other than a hill station, 
the tenant has ceased to occupy the 
building for a continuous period of four 
months without reasonable cause, the Con- 
troller may make an order directing the 
tenant to put the landlord in possession of 
the building or rented land and if the 
Controller is not so satisfied he shall make 
an order rejecting the application: 

x 


x x : 

3. The tenants position was that 
he was a carpenter and had throughout 
been using the shop for doing his work. 
This plea, after appraisal of the evidence 
ide ae by the parties, was rejected both 

y the Rent Controller and the Appellate 
Authority. In this revision petition a new 
ound for the first time has been taken 
at the tenant is not liable to ejectment, 
because even if he was not wg the shop 
for his carpentry work, he would 
deemed to be in its occupation, as he had 
put a lock thereon after some of his arti- 
cles were placed therein. As I have said, 
is was not his case either in the written 
statement or when the evidence was being 
recorded or before the Rent Controller or 
even before the Appellate Authority. 


4. Learned counsel is relying on 
the averments in the application for eject- 
ment itself, in which it was stated that the 
sub-tenant had placed some articles in the 
shop and then put a lock thereon, and 
thereafter the shop had remained close 
for the last 17 months. It may be stated 
that the ground for eviction on the basis 


still be. 
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of sub-letting was not pursued by the land- 
ord. Learned counsel submits that if a 
tenant merely puts a lock on the siop 
after placing some articles therein, he wi 
still be deemed to be in its occupation 
within the meaning of this expression in 
Section 18 (2) (v) of the Act, even if he 
oes not open it for 17 months. He con- 
cedes that the case set up by his client, 
namely, that he was using the shop for 
doing his work, had not been established 
and further that the supply of the electri- 
city was disconnected by the department 
by cutting the wires from outside the shop. 

e only question is whether or not on the 
facts mentioned above, it can be said that 
the tenant had not ceased to occupy the 
shop as mentioned in Section 18 (3) (v) 
of the Act. 


5. This precise point has been the 
subject-matter of some decisions in thi 


Court. In Smt. Shakuntla Bawa v. Ram 
Parshad, 1968-65 Punj LR 108, Falshaw, 
C. T., had an occasion to deal with this 
matter and he observed: 


“Where for all practical purposes the 
tenant had ceased to reside in the house 
in dispute which was situate in Hissar and 
had gone to reside at Delhi, oaly visiting 
Hissar very occasionally for short periods 
and even then not using the house in the 
sense of sleeping there: Held, that, the 
mere presence of the furniture and willing- 
ness to pay rent does not constitute occu- 

ation within the meaning of Section 13 
2) (v) of the East Punjab Urban Rent 
Restriction Act. The word “occupation” 
means occupation in the sense of actual 
user. 


6. In this authority, he relied on 
an earlier decision of Harnam Singh J. in 
Baij Nath v. Badhawa Singh, 1956-58 Punj 
LR 286, in which the following observa- 
tions of Ramaswami J, (C. P. Sinha, J. 
concurring) in Firm Ram  Kishun Shah 
Etwari .Sahu v. Jamuna Prasad, AIR 1951 
Pat 469 were referred to: 

“As observed in Rex v. St. Pancras, 
(1877) 2 QBD 581 at p. 588:— 


Occupation includes possession as its 
primary element but it also includes some- 
thing more. Legal possession does not of 
itself constitute an occupation. The owner 
of vacant house is in possession and may 
maintain trespass against any one who in- 
vades it; but as long as he leaves it 
vacant he is not in. occupation; nor is he 
an occupier.” á 


7. The decision of Falshaw, C. J. 
was followed by D, K. Mahajan J. in Kim- 
ti Lal v. Nanak Chand, 1967-69 Punj LR 
799, where it was observed that the word 
“occupation” as used in Section 18 (2) (v) 
of the Act meant actual user of the build- 
ing, and mere presence of fumiture did 
not amount to occupation. It will, thus, 
be seen that this Court has consistently 
taken the view that the word ‘occupation’ 
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in Section 18 (2) (v) means the actual user 
of the building. 


8. Learned counsel for the peti- 
tioner relied on an unreported decision of 


Harbans Singh Acting, C. Jj. in Attar 

Chand v. Mohinder Singh, Civil Revn. 

nee ~ of 1968, decided on 14-8-1969 
Jj- 


9. It may be stated that the learn- 
éd Judge in that case was not dealin 
with the provisions of Section 18 (2) R) 
of the Act. He was concerned with the 
interpretation of Section 18 (4) of the Act. 
While dealing with that matter, the learn- 
ed Judge came to the conclusion if the 
landlord did go to occupy the house some 
months after he took possession and then 
vacated it for the purpose of repairs and 
thereafter he went to occupy it himself 
and it was proved on the record that he 
had not given its possession to anybody and 
not let it to any tenant or given to any- 
one for even temporary occupation, then 
under those circumstances, it could not be 
said that he did not himself occupy it 
within the meaning of that expression in 
Section 18 (4) of the Act. This nag in 
my opinion, has no application to the facts 

the instant case. 

10. Following the earlier decision 
of this Court, which had interpreted Sec- 
tion 18 (2) (v) of the Act, I would dis- 
miss this petition, but leave the parties to 
bear their own costs in this Court. 

Petition dismissed. 
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R. S. NARULA AND RAJENDER NATH 
MITTAL, JJ. 

Kartar Singh, Appellant v. Lal -Singh 
fnd others, Respondents. 

Letters Patent Appeal No. 157 of 
1970, D/- 7-3-1972, against judgment of 
P. C. Jain, J, in Civil Writ No. 2437 of 
1969, D/- 18-12-1969. 

East Punjab Holdings (Consolidation 
and , Prevention of Fragmentation) Act (50 
of 1948), S. 23 (2) — Delivery of posses- 
sion — Proceedings therefor are not sub- 
ject to limitation prescribed under S. 122 
Punjab Land Revenue Act. (X-Ref:-—— 
Ss. 23 (1) & 24 (1).) (XK-Ref:— Punjab 
Land Revenue Act (17 of 1887), S. 122) 
Judgment of P. C. Jain, J. in Civil Writ 
No. 2487 of 1969, D/- 18-12-1969 (Punj) 
Reversed. (Para j 

Change in possession between the 
landlord and tenant can be effected by re- 
artition under Section 21 as envisaged in 
fives stages under Ss. 23 (1), (2) and 24 
(1) but in none of them the landlord or 

e tenant is required to make an applica- 
tion as a condition precedent to obtain that 
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possession. Therefore there is no need for 
any limitation period being prescribed for 
such application. It follows that Ss. 23 
(2) and 24 (1) gael exercise of the 
power under S. 122 Punjab Land Revenue 
Act merely confer on the Consolidation 
Officer the power to deliver possession 
vested in the Revenue Officer under S. 122 
without making applicable the limitation 
prescribed by Land Revenue Act. 


i O Eaa) 
(Obiter): Even if the limitation under 
that provision is applicable its commence- 
ment may be said to be from the date for 
delivering possession which may be speci- 
fied under Section 28 (2) since such date 
may be equated with the commencement 
laid down in S. 122. (Para 8) 
Cases Referred: Chronological Paras 
1970 Punj LJ 291 = 72 Punj LR 
665, Lal Singh v. State of Punjab 4 
1969 Cur LJ 96 = 71 Punj LR 584, 
Hazara Singh v. State of Punjab 9 
1966 Cur LJ 755 = ILR (1967) 1 
Punj 808, Nazar v. Addl. Director, 
Consolidation 
(1961) 63 Punj LR 474, Mussaddi v. 
State of Punjab 9 
Satya Parkash Goyal, for Appellant; 
Baldev Singh Jawanda (for Nos. I to 4) 
and Gurbachan Singh, for Advocate-Gene- 
i pause (for Nos. 5 to 8), for Respon- 
ents. 


JUDGMENT:— These three Letters 
Patent Appeals (L. P. As. 157 and 187 of 
1970, and L. P. A. 582 of 1971) arise. 
out of the decision of two different writ 
poanion by a learned Single Judge of this - 

ourt. 


2. The consolidation scheme of vil- 
lage Balian Khurd, tahsil Malerkotla, dis- 
trict Sangrur, was published on December 
27, 1955. An amended scheme was pub- 
lished on April 26, 1957, and was confirm- 
ed on September 11, 1957.: The reparti- 
tion under sub-section (1) of Section 21 of 
the East Punjab Holdings (Consolidation 
and Prevention of Fragmentation) Act (50 
of 1948) (hereinafter called the Consolida- 
tion Act) was published on January 18, 
1958. Possessions were thereafter trans- 
ferred and after this had been done, the 
consolidation record was consigned to the 
record room. 


Bhag Singh father of Kamail Singh 
writ-petitioner (respondent No. 4 before us) 
filed an appeal under sub-section (4) of 
Section 21 of the Consolidation Act before 
the Assistant Director which was decided 
on July 28, 1959. The Assistant Director 
ordered some changes to be made affecting 
the Kurrah of the writ-petitioners and of 
Kartar Singh, ete. Kartar Singh, ete. did 
not get possession of the Kurrah which was 
allotted to them under the order of the 
Assistant Director, dated July 28, 1959. 
They made an application to the Consoli- 
dation Officer for getting the possession of 
the land to which they were entitled under 
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the order of the Assistant Director deliver- 
ed to them. Notice of that application 
(Annexure ‘A’ to the writ petition) was 
issued by the Consolidation Officer to Lal 
Singh and others beat ounce requir- 
ing them to vacate the illegal possession of 
the Killa numbers in question within 15 
days from the date of the notice (August 
11, 1969), or to file objections, if any, 
against the delivery of possession. In the 
notice it was further stated that if neither 
any objections were filed, nor possession 
delivered, proceedings under Section 23 (2) 
of the Consolidation Act would be taken 
against Lal Singh, etc. 


3. Written objections, dated Sep- 
tember 12, 1969 (copy Annexure B’), are 
claimed to have been filed by Lal Singh, 
ete. before the Consolidation Officer in res- 
ponse to the said notice. In paragraph 6 of 
the objections it was stated that the Con- 
solidation Authorities could have changed 
possession just after the order of the Assis- 
tant Director within a reasonable time and 
before consigning the record, and that in 
any case action could not be taken after 
the expiry of more than three years as pro- 
vided in Section 122 of the Punjab Land 
Revenue Act (17 of 1887) (hereinafter call- 
ed the Revenue Act). The case of the 
State is that the objections Annexure “P 
were never filed. Be that as it may, the 
fact remains that Lal Singh and others 
moved this Court by writ petition, dated 
September 17, 1969, for quashing the notice 
‘Annexure ‘A’ calling upon them to deliver 
. possession of the land in dispute. The writ 
petition was contested by Sohan Singh and 
Kartar Singh as well as by the State. 


It was contended in the State’s return 
(affidavit of the Consolidation Officer, Bha- 
tinda, dated October $1, 1969) that there 
was no restriction as to time for ordering 
change of possession in implementation of 
the scheme of consolidation. The writ 
petition was, however, allowed by the judg- 


ment of the learned Single Judge, dated 
December 18, 1969, on one of the two 
grounds urged before him. It was held 


that there is no provision in the Consolida- 
tion Act which prescribes some _ specific 
procedure which may be_ adopted by a 
Consolidation Officer for delivering posses- 
sion, or which may impose some time limit 
for giving effect to the changes which may 
be ordered under the provisions of sub- 
sections (2), (8) and (4) of Section 21, or 
under Section 86 or 42 of the Consolida- 
tion Act. The learned Judge observed that 
the only provision in the Consolidation Act 
which ERP with the right to possession of 
new holdings is Section 23. It was fur- 
ther held that the Consolidation Officer 
had been permitted to exercise the powers 
of a Revenue Officer under Section 122 of 
the Revenue Act to deliver possession to a 
land-owner or a tenant in partition proceed- 
ings. 


Kartar Singh v. Lal Singh 
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On account of the phraseology of Sec- 
tion 122 of the Revenue Act, it was held 
that a Consolidation Officer can deliver 
possession of a holding to a rightholder or 
a tenant within three years of the order 
passed under the provisions of sub-sec- 
tions (2), ®) and (4) of Section 21 or an 
order passed under Sections 86 or 42 of 
the Act, in pursuance of which change is 
made. It was consequently decided that 
“the Consolidation Officer had no jurisdic- 
tion to issue the impugned notice in Sep- 
tember, 1969, after the lapse of ten years 
requiring the writ-petitioners to deliver 
possession.” The learned Judge further ob- 
served that there is no provision of law 
which authorises the Consolidation Officer 
to have unlimited power to deliver posses- 
sion of a holding to a rightholder as a Re~ 
venue Officer, because a Consolidation Of- 
cer can exercise only those powers which 


‘are vested in a Revenue Officer under thé 


Revenue Act. 


The second argument advanced be- 
fore the learned Single Judge by the writ- 
petitioner-respondents was that the order 
of the Assistant Director was itself invalid. 
This contention was turned down on the 
found that they had not challenged the 
e paty of the order passed under Sec. 21 
(4y of the Consolidation Act earlier and 
they could not be permitted to do so after 
about ten years of the passing of that 
order. Aggrieved by the judgment of the 
learned Single Judge, Kartar Singh has 
filed L. P. A. 157 of 1970. The State of 
Punjab and the Consolidation Authorities 
who were respondents in the writ petition 
have filed L. P. A. 187 of 1970, against 
the same judgment. The prayer in both 
the appeals is that the writ petition of Lal 
Singh, etc. should be dismissed. 


4. The writ petition of Bhola 
Singh, ete. (Civil Writ 1840 of 1968) was 
based on somewhat similar facts. By 
order, dated December 24, 1955 (An- 
nexure ‘A? to that petition), certain changes 
were ordered by the Consolidation Officer 
on an application of Khem Singh appellant, 
It is claimed on behalf of the writ-peti- 
tioner-respondents that order Annexure ‘A’ 
was passed ex parte against them. On 
February 18, 1968, Khem Singh appellant 
filed a petition under Section 42 of the 
Consolidation Act for the implementation 
of the order passed the Consolidation 
Officer on December 24, 1955. That ap- 
plication was allowed by the order of thé 
Additional Director, Consolidation of Hold- 
ings, dated March 6, 1968 (Annexure ‘C); 
The objection of the writ-petitioner-respon- 
dent as to the spp lesion for implementa- 
tion of the order for giving possession be- 
ing barred by time was repelled by the 
Additional Director on the ground that 
there was no limitation for the implemen- 
tation of the order of a competent autho- 
rity for Te ossession. It was tö 
get the order o e Additional Director 


è - 
w972 =. 
quashed that Bhola Singh filed Civil Writ 
1840 of 1968, in this Court. The writ 
petition was allowed by the same learned 
Single Judge following his earlier judgment 
in Lal Singh v. State of Punjab, 1970 Punj 
LJ 291, which is the subject-matter of the 
connected appeals. 

On the view taken by the learned 
fudge of that main question, the other 
points sought to be urged by the writ-peti- 
tioners were ‘not decided by m. 
ec A. a of meh has ape cae by 

em Singh against the grant o at wri 
etition. Bhola Singh having died during 
the pendency of the writ petition, Inder 
Kaur, ete. his legal representatives have 
heen impleaded as respondents in his place). 
‘Arguments have been mainly addressed in 
the two appeals in Lal Singh’s case and the 
same have been adopted by the counsel 
for both sides in Khem Singh’s appeal. 

5. The common question which 
calls for decision in these three appeals is 
whether the limitation of three years pres- 
cribed under Section 122 of the Revenue 
Act for making an ane ion for posses- 
sion to a Revenue Officer does or does not 
apply to the proceedings for delivery of 
possession under Section 23 (2) or Sec- 
tion 24 (1) of the Consolidation Act. Sec- 
tion 122 of the Revenue Act reads as fol- 
lows:— j 

“An owner or tenant to whom any 
land or portion of a tenancy, as tbe case 
may be, is allotted in proceedings for par- 
tition shall be ‘entitled to possession thereof 
as against the other parties to the pro- 
ceedings and their legal representatives, and 
a Revenue Officer shall, on application 
made to him for the purpose by any such 
owner or tenant at any time within three 
years from the date recorded in the instru- 
ment of partition under the last foregoing 
section, give effect to that instrument so 
far as it concerns the applicant as if it 
were a decree for immovable property.” 


6. Sections 23 (1) & (2) and 24 of 
the Consolidation Act may also be quoted 
at this stage for ready reference:— 


“23 (1) If all the owners and tenants 
affected by the repartition as carried out 
under sub-section (1) of Section 21 agree 
to enter into possession of the holdings al- 
lotted to them thereunder, the Consolida- 
tion Officer may allow them to enter into 
such possession forthwith or from such date 
as may be specified by him. 

(2) I£ all the owners and tenants as 
aforesaid do not agree to enter into posses- 
sion under sub-section (1), they shall be 
entitled to possession of the holdings and 
tenancies allotted to them from such date 
as may be determined by the Consolidation 
Officer and published in the prescribed 
manner in the estate or estates concerned; 
and the Consolidation Officer shall, if 


necessary, put them in physical possession 
of the holding to which they are sO en- 
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titled including standing crops if any, and 
for doing so may exercise the powers of a 
Revenue Officer under the Punjab Land 
Revenue Act, 1887. 
3) si om ors on) 
A)... bol es, -= 
24. (1) As soon as the persons en- 
titled to possession of holdings under this 


Act have entered jinto possession of 
the holdings, respectively allotted to 
them, the scheme shall be deem- 


ed to have come into force and the posses- 
sion of the allottees affected by the scheme 
of consolidation, or, as the case may be, 
by repartition, shall remain undisturb 
until a fresh scheme is brought into force 
or a change is ordered in pursuance of pro- 
visions of sub-sections (2), (8) and (4) of 
Section 21 or an order passed under Sec- 
tions 36 or 42 of this Act. 


(2) A Consolidation Officer shall be 
competent to exercise all or any of the 
powers of a Revenue Officer under the 


Punjab Land Revenue Act, 1887 (Act XVII 
of 1887), for purposes of compliance with 
the provisions of sub-section (1).” 

It is not disputed that there is no ex- 
press provision in the Consolidation Act or 
in the rules framed thereunder prescribing 
any period of limitation for moving the 
Consolidation Officer for delivering posses- 
sion of the land allotted to any land-owner 
under the consolidation scheme either 
under Section 23 (1) or under Section 24 
(1) of that Act. The restriction as to limi- 
tation is sought to be spelt out from the 
provisions of Sections 23 (2) and 24 (2) of 
the Consolidation Act, inasmuch as the 
power of a Revenue Officer is vested in the 
Consolidation Officer for purposes of deli- 
very of possession, and such a power is - 
vested in a Revenue Officer only . under 
Section 122 of the Revenue Act and that 
provision in turn prescribes a period of 
three years limitation for making an appli- 
cation for possession. 


7. It has been contended by Mr. 
Gurbachan Singh for the State, by Mr. 
S. P. Goyal for the private appellant in 
Lal a ease, and by Mr. L. S. Wasu 
on behalf of Khem Singh, that Section 122 
of the Revenue Act consists of three dis- 
tinct pacts, namely (1) declaration of a 
right of a party to pee proceedings to 
obtain possession of land allotted to him in 
such proceedings against the other parties 
to those pices: (ii) the duty of a 
Revenue Officer to give effect to the instru- 
ment of partition so far as it concerns the 
applicant on an application being made to 
im for the purpose by such applicant 
within three years from the date recorded 
in the instrument of partition; and (iii) the 
power to enforce the order for delivery of 
possession contained in the instrument of 
partition like a decree for possession of im- 
movable property, 

Counsel for the appellants have con- 
tended that it is only the third ingredient 
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of Section 122 of the Revenue Act (which 
refers to the power of the Revenue Officer 
which has been transplanted into Sec- 
. tions 28 (2) and 24 (1) of the Consolida- 
tion Act, and not the earlier two parts 
of Section 122. So far as the right to ob- 
tain possession as a result of repartition 
proceedings under a scheme of consolida- 
tion is concerned, the same is expressly 
declared in Sections 28 and 24 of the Act. 
No provision is made either in Section 23 
or in Section 24 of the Act for possession 
being changed or delivered only on an ap- 
plication being made by the party entitled 
to obtain possession. 


There seems to be force in the argu- 
ment of the appellants that Sections 23 and 
94 of the Consolidation Act enjoin on the 
Consolidation Officer a duty to get the 
possessions changed irrespective of whether 
an application is or is not made by the 
party entitled to obtain possession of any 
particular land. We have not been shown 
any provision in the Consolidation Act re- 
quiring any application being given by a 
Iand-owner or a tenant for possession of the 
land allotted to him in the consolidation 
proceedings being delivered to him. A plain 
reading of sub-section (1) of Section 24 of 
the Consolidation Act shows that the 
scheme of consolidation comes into force 
as soon as the persons entitled to possession 
of holdings ade the Act have entered 
into possession of the lands 
them. Change of possessions between 
owners or tenants effected by the reparti- 
tion as carried out under Section 21 ap- 
cay to be envisaged at three siages, name- 
y= . 

(i) under Section 28 (1) immediately 
after the repartition is carried out under 
sub-section (i) of Section 21 or from a date 
specified (under Section 23 (1)) by the Con- 
solidation Officer; 

(ii) in case all the owners and tenants 
do not agree to enter into possessions forth- 
with or on the date specified by the Con- 
solidation Officer, then under Section 28 
2) possessions have to be changed from a 


allotted to 


r 
a 


ate determined and published in the 
prescribed manner by the Consolidation 
Officer; and 


(iii) after possessions have been enter- 
ed into and the scheme has come into force 
under sub-section (1) of Section 24, posses- 
sions may still have to be changed for im- 
plementing any order passed by the appro- 
priate authorities under sub-sections (2), (3) 
and (4) of Section 21 or under Sections 86 
or 42 of the Consolidation Act. 


In none of the three eventualities is 
a Jand-owner or a tenant required to make 
an application as a condition precedent for 
obtaining possession under the scheme of 
repartition. e question of prescribing 
any period of limitation for making any 
such application does not, therefore, appear 
to arise. ‘Though reference bas been made 
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to Section 28 (2) of the Consolidation Act 
in the notice, dated August 14, 1969 (An- 
nexure “A’ to Civil Writ 2437 of 1969), it 
appears that Section 28 (2) had no appli- 
cation to the case as possession was claim- 
ed by Sohan Singh and Kartar Singh in 
pursuance of an order which had been 
passed by the Assistant Director under 
sub-section (4) of Section 21 of the Act. In 
that situation possession had to be deliver- 
ed to Sahan Singh and Kartar Singh under 
Section 24 (1) and not under Section 28 (2) 
of the Act as it is the admitted case of 
both sides that the consolidation of hold- 
been completed in 
every respect in 1958, the land-owners and 
the parties had already been put into pos- 
session of the lands allotted to them and 
the authorities concerned had even handed 
over whole of the record relating to the 
village in question to the Revenue Depart- 
ment in 1958 (paragraph 2 af the writ 
petition and the corresponding paragraph 
of the written statement), The question of 
Lal Singh and Kartar Singh invoking Sec- 
tion 28 (2) of the Consolidation Act did not 
therefore, arise in‘ this case. 


This would not, however, make any 
material difference as the Consolidation 
Officer is authorised to exercise the powers 
of a Revenue Officer even for delivering 
possession under sub-section (1) of Sec. 24 
of the Act by virtue of the provisions made 
in sub-section (2) of that section. In these 
circumstances we are of the opinion that 
Section 23 (2) as well as Section 24 (1) of 
the Consolidation Act merely confer on 
the Consolidation Officer the power to de 
liver possessions which is otherwise vested 
in a Revenue Officer under Section 122 of 
the Revenue Act, but the procedure pres- 
cribed in Section 122 requiring an applica- 
tion for possession being made within a 
specified period of limitation is not appli- 
cable to proceedings under Section 23 (2) 
or Section 24 (1) of the Consolidation Act 
for delivery of possession. 


8. It was further contended by the 
counsel for the appellants that even ‘if the 
period cf limitation prescribed under Sec- 
tion 122 of the Revenue Act could be held 
to be applicable for moving the Consolida- 
tion Officer for delivering possession under 
Section 28 (2) of the Consolidation Act, the 
period would commence from the date for 
delivering possession which may be speci- 
fied under Section 28 (2) as Section 122 
clearly states that the period of three years 
is to start from the date “recorded in the 
instrument of partition” which should in 
the circumstances of the consolidation pro- 
ceedings be equated to the date specified 
for change of possessions under Section 23 
(2) of the Consolidation Act, In the - view 
we have taken of the first contention of 
the appellants, it is not necessary to go 
into this question. But prima facie there 
A to be some force in this contention 

O. ; 
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9. In this view of the matter, all 
the three appeals are entitled to succeed 
as we have not been able to uphold the 
only ground on which both the writ peti- 
tions were allowed by the learned Single 
Judge. Mr. Baldev Singh Jawanda, learn- 
ed counsel for the writ-petitioner-respon- 
dents in Kartar Singhs appeal, has, con- 
tended that fhe decision of the learned 
Single Judge refusing to set aside the order 
of the Assistant Director Consolidation 
should be reversed as mere delay in ask- 
ing for the quashing of an order passed by 
an Assistant Director without jurisdiction is 
no ground for refusing relief under Art. 226 
of the Constitution. 

On the merits of that point he has 
submitted that the Assistant Director had 
no jurisdiction to grant relief under sub- 
section (4) of Section 21 of the Consolida- 
tion Act to a person who had not appro- 
ached him under that provision but was a 
mere respondent in an application moved 
by the other side. It has not been disput- 
ed before us that the Assistant Director had 
passed his order in question on an applica- 
tion of Bhag Singh father of Karnail Singh 
writ-petitioner and not on the application 
of Kartar Singh. Mr. Jawanda has relied 
on my judgment in Nazar v. Addl. Direc- 
tor, 1966 Cur LJ 755 (Punj), and the judg- 
ment of R. S. Sarkaria, J. in Hazara Singh v. 
Punjab State, 1969 Cur LJ 96 (Punj and 
Har), in support of this proposition. He 
has also referred to the judgment of A. N. 
Grover, J. in Mussaddi v. State of Punjab, 
1961-63 Punj LR 474, in support of his 
submission to the effect that mere delay in 
approaching the Court in a case of viola- 
tion of fundamental rights does not disen- 
title a petitioner from obtaining relief to 
which he is otherwise entitled. Our diffi- 
culty in this respect, however, is that none 
of the parties has produced before us the 
order passed by the Assistant Director 
under Section 21 (4) of the Con- 
solidation Act. We are, therefore, 
unable to find out whether _ the 
effect on the holding of Kartar Singh re- 
sulted from some_ relief granted to Bhag 
Singh or if no relief was granted to Bhag 
Singh (who had approached the Assistant 
Director) but relief was only granted to 
Kartar Singh who was a respondent before 
the Assistant Director. 


Nor were definite and clear facts in 
this respect pleaded in the writ petition 
which could have elicited a clear reply to 
those allegations in the written statement, 
Moreover, in the writ petition no prayer 
was made to quash the order of the Assis- 
tant Director. The only prayer made was 
to quash the notice Annexure ‘A’ requiring 
the writ-petitioners to deliver possession. 
In these circumstances we are unable to 
consider the question of quashing an order 
which was neither placed before the learn- 
ed Single Judge nor before us and for 
quashing which no specific prayer was 
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made in the writ petition. That being the 
situation, the appeals of the State of Pun- 
jab and of Kartar Singh against the order 
of the learned Single Judge must succeed 
and the writ petition of Lal Singh, ete. 
dismissed. We order accordingly. 

10. So far as Khem Singh’s appeal 
is concerned, the writ petition was allow- 
ed by the learned sag oe Judge only on one 
point which has not found favour with us. 
The learned Judge had observed that in 
view of his finding on that point he was 
not dealing with the other contentions of 
the writ-petitioner. That being the case, 
we allow Khem Singh’s appeal, set aside 
the judgment and order of e learned 
Single Judge on the point which has been 
disposed of therein, and direct that the 
writ petition shall now be heard by any 
Single Bench on the other contentions 
sought to be raised by the writ-petitioner- 
respondents. We leave the parties in all 
the three appeals to bear their own costs 


throughout. 
Appeals allowed, 
Ee) 
AIR 1972 PUNJAB AND HARYANA 3889 
| (V 59 C 126) 


D. K. MAHAJAN AND BAL RAJ 


TULI, Jj. 

Shriomani Gurdwara Parbandhak Com- 
mittee, Amritsar, Appellant v. Mahant 
eg Singh Chela Deva Singh, Respon- 

ent. 

Supreme Court Application No. 98 of 
1971, D/- 3-3-1972, Certificate of Fitness 
for leave to appeal to the Supreme Court 
against judgment of D. K. Mahajan and 
Balraj Tuli, JJ. in F. A. O. No. 82 of 
1963, D/- 15-10-1970. 

Constitution of India, Art. 188 — Ap- 
plication for leave to appeal to Supreme 
Court — Omission to mention grounds of 
appeal and value of subject-matter of suit 
in Court of first instance — Effect. (X-Ref: 
Civil P. C.. O. 45, R. 38: P&H High 
Court Rules and Orders Vol. V, Ch, 8-A, 
R. 1 (a)). 

An application for leave to appeal to 
the Supreme Court which does ‘not men- 
tion the grounds of appeal as required by 
Order 45, Rule 3, Civil P. C. is no appli- 
cation in the eye of law and where be- 
sides the grounds of appeal it does not 
mention the value of the subject-matter of 
the suit in the Court of first instance as re- 
quired by P. and H. High Court Rules and 
Orders Vol. V, Ch. 8-A, R. 1 (a) (v), it is 
liable to be dismissed. Para 4) 

A. S. Sarhadi, Sr. Advocate with N. S. 
Bhatia, for Appellant; Tahil Singh Mangat, 
for Respondent. l 

ORDER:— This is an application 
under Article 133 of the Constitution of 
India for leave to appeal to the Supreme 
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Court against our judgment dated 15th 
October, 1970 in F. A. O. 82 of 1968. 

ma? Mr. T. S. Mangat, learned coun- 
sel for the respondent, has raised the pre- 
iminary objection that the application is 
barred by limitation, He also contends that 
ee application is not in accordance with 
aw. 

3. Our judgment against which 
leave is sought was rendered on 15th Octo- 
ber, 1970. The period of limitation fixed 
for an application for leave to appeal to 
the Supreme Court is 60 days under Arti- 
cle 132 of the Limitation Act, 1963. This 
pano of 60 days expired on l4th Decem- 

er, 1970. In addition to this period, the 
petitioner is entitled to the time spent in 
obtaining copy of the judgment appealed 
against, i. e., our judgment. It is common 
ground that he is entitled to 7 days on this 
count. Thus, the application could have 
been lodged in this Court on or before 21st 
December, 1970. In fact, the application 
was filed on 17th December, 1970. But 
it lacked in two material particulars, (1) 
that the grounds of appeal as required by 
O. 45, R. 8, Code of Civil Procedure were 
riot filed along with it, and (2) the 
value of the subject-matter in dispute at 
the date of the dispute in the Court of 
irst instance was not mentioned. The 
office returned the application on 18th De- 
cember, 1970 with the direction that it 
should be refiled within a week. It was 
pointed out in the office objection that the 
grounds of appeal to the Supreme Court 
were not forthcoming. The application was 
refiled on 4th of February, 1971 with the 
note: “Refiled after compliance. Delay in 
refiling is regretted as instructions were to 
be obtained from head office which is at 
Amritsar.” Curiously enough, the grounds 
of appeal are dated 7th of January, 1971. 
No instructions with regard to grounds of 
appeal, therefore, were required to be ob- 
tained from the head office. The objection 
that the pien is- barred by limitation 
was raised by the respondent in his reply 
dated 5th Augus, 1971, and ia spite of 
that no a U anon for condoning the de- 
lay in refiling the application or in making 
@ proper sg gra on the 4th of Febru- 
ary, 1971, has been made. 

4, The short question that requires 
determination is whether the application as 
presented on 4th of February, 1971 is with- 
in limitation? There can be no denyin 
the fact that the application as presente 
on 4th February, 1971 was im accordance 
with law and, therefore, a valid applica- 
tion. The application as presented on 17th 
December, 1970, was no application in the 
eye of law because the mandatory provi- 
sion of Order 45, Rule 8 was not complied 
with. Even the rules framed by this Court, 
namely Rule 1 (a), Chapter 8-A of the 
High Court Rules and Orders, Volume V 
have not been complied with. The relevant 
part of this rule reads thus:— 


Rabi Ram v. Dalip Singh 


A. I. R. 


“A petition for leave to appeal to the 
Supreme Court shall comply with the te 
uirements of Rule 8 (1), Order XLV of 
e Code of Civil Procedure and contain 
the following particulars”, 
and clause a requires that the value of 
the subject-matter of the suit in the Court 
of the first instance has to be stated, and 
this has not been done even right up-to- 
date. It is, therefore, clear that there was 
no application in the eye of law on the 
17th December, 1970 and for the first time 
such an application came into being on 
a of oe eti te ia even then with- 
out complying wi € requirement of 
Rule 1 Pi of Chapter 8-A "ae the High 
Court Rules and Orders, Volume V., In 
this situation, there is no option but to hold 
that the application is hopelessly barred by 
mitation and must be dismissed on that 
ground alone. In addition to that, it has 
to be dismissed on another ground, name- 
ly that clause (v) of Rule 1 (a) of Chap- 
ter 8-A has not been complied with even 
up-to-date. 

5. For the reasons recorded above, 
we reject the application, with no order 
as to costs. 

Application rejected. 
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D. K. MAHAJAN, J. 


Rabi Ram and another, Appellants v. 
Dalip Singh and others, Berai: 
Second Appeal Nos, 746 and 960 of 
1965, D/- 2-3-1972, from decree of Brij 
Lal Mago, Sr. Sub-J. with enhanced ap- 
pellate Powers, Ludhiana, D/- 29-3-1965. 
Civil P. C. (1908), S. 11 — Res judi- 
cata — Decision of Civil Court that it has 
jurisdiction to decide whether property is 
evacuee property cannot operate as res 
judicata. AIR 1968 SC 169, Reversing; 
AIR 1963 Punj 40, Relied on; AIR 1940 
PC 222 and AIR 1956 Bom 268, Followed; 
AIR 1953 SC 65, Explained. (Prs. 7 & 8) 


Where a Court has no jurisdiction to 
try a matter but it holds at it has the 
jurisdiction, that decision is a nullity and 
will not operate as res judicata. A Civil 
vig has no jurisdiction to determine whe- 

er a property is evacuee property. Thus 

that decision affirming such P choi is a 
nullity and cannot be res judicata. 

(Paras 6, 7, & 8) 

Cases Referred: Chronological Paras 


AIR 196& SC 169 = 70 Punj LR 1, 
Custodian of Evacuee Property, 
Punjab v. Jafran Begum 0 
AIR 1962 Punj 40 = 64 Punj LR 
708 (FB), Mst. Jafran Begum v. 
Custodian of Evacuee Property, 
Punjab, Jullundur 8 
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AIR 1956 Bom 268, P. Krishnan Nair 
v. Ramchandra 

AIR 1953 SC 65 = 1958 SCR 377, 
Mohanlal Goenka v. Benoy Kishna 
Mukherjee 

AIR 1940 PC 222 = 45 Cal WN 204, 


Upendra Nath Bose v, Lall 8 
Gokal Chand Mittal with Parkash 
Chand Jain, for Appellants; Har Bhagwan 


Singh with N. K. Sodbi and R. L. Sharma; 
for Respondents. 

JUDGMENT:— This order will dis- 
pose of R. S. As. Nos. 746 and 960 of 
1965. These are cross-appeals and have 
arisen in the following circumstances:— 

q. A suit under Order 1, Rule 10 
of the Code of Civil Procedure was filed 
by Rabi Ram and others, who are Ram- 
dasias of village Raha Tehsil Samrala, 
District Ludhiana, for a declaration that the 
site in dispute consisting of Khasra 
Nos. 1259, 1260, 1020, 1062 and 118 en- 
tered in the Jamabandi of 1945-46 is the 
exclusive property of the Ramdasias and 
they have sees in adverse possession there- 
of and thus become the absolute owners of 
the same. It was further urged that in 
view of the provisions of the Wajib-ul-arz 
the property was not partible as it was be- 
ing used as a graveyard, a pond, a thorough- 
are a place where cattle are 
tethered and dung-cakes are made. It was 
also claimed that the defendants had no 
right to evict the plaintiffs. Permanent in- 
junction restraining the defendants from 
ejecting the plaintiffs was prayed for. 


3. The suit was contested by 
Dalip Singh, the Khanna Co-operative 
Society Khanna, the Custodian of Evacues 
property and the Union of India. The case 
set up by the defendants was that the 
plaintiffs were not in possession and there- 
fore, their suit for injunction could not be 
maintained, a was claimed that the 
property in dispute was evacuee property 
and its allotment by the Custodian to de- 
fendant No. 1 Dalip Singh could not be 
questioned in a Civil Court. The other 
contentions of the plaintiffs were contro- 
verted. 

4. On the pleadings of the par- 
tes, the following issues were framed:— 

1. Has this Court no jurisdiction? 

2. Is the suit maintainable in the pre- 
sent form? 

8. Is the suit barred under Section 1 
and oy, Order 2, Rule 2, Code of Civil Pro- 

ure 

4. Is the suit liable to be ee e under 
Section 10, Code of Civil Procedure? “~ 

5. Is the suit correctly valued for pur- 
poses of Court-fee and jurisdiction? 

6. Have the plaintiffs been in adverse 
possession in the manner claimed; if so, 
for how long and with what effect? 

7. If issue No. 6 is not proved, arë 
the plaintiffs entitled to the user of the 
site and are not liable to be evicted? 


Rabi Ram v. Dalip Singh (Mahajan §.) 
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8. Is the suit not within limitation i 
the plaintiffs are found in possession? 


9. Are the plaintiffs entitled to chab- 
lenge the order of Custodian General pass- 
ed between the parties in case? 


5. It was held on the basis of con- 
cession that the civil Court had jurisdiction 
to try the suit, and that the suit was main- 
tainable in the present form. The third 
and the fourth issues were not pressed. On 
the {fifth issue, it was found that the suit 
was properly valued for purposes of Court- 
fee and jurisdiction. On the crucial issue, 
that is, Issue No. 6, it was found ‘that the 
possession of the plaintiffs was not adverse, 
so as to confer title on them with regard 
to the land comprising of Khasra Nos. 1259, 
1260 and 1062, but it was not so with re- 
ae to Khasra No. 1020, of which they 

ad become owners by adverse possession. 

On issue No. 7, it was found that the 
plaintiffs were entitled to keep only that 
portion of the land which is atl yellow 
in the plan Exhibit C-1 and which is used 
as a graveyard and that they were not en- 
titled to the use of any other portion of 
the land in suit. 


Regarding the pond, it was ruled that 
the inflow of the rain-water could not be 
restricted by the defendant. The suit was 
held to be within limitation because the 
plaintiffs were found to be in possession of 
the site in dispute at the time of the insti- 
tution of the suit. On issue No. 9, the 
decision was that the order of the Custo- 
dian could be impugned. The result was 
that the plaintiffs’ suit was decreed in part 
as already indicated. Against this decision, 
both the parties filed an appeal, and both 
the appeals were rejected by the Senior 
Subordinate Judge, Ludhiana. Both the 
partica, i. e, the plaintiffs and defendant 

o. 1 aaye come up in second appeal to 
ourt, 


6. Mr. Gokal Chand Mittal, learn- 
ed counsel for the plaintiffs, raised the 
plea that the decision of Mr. Justice Dua, 
in this very suit, was that the Civil Court 
had jurisdiction to decide whether the pro- 
perty in dispute was evacuee property or 
not. There is no force in this plea. When 
that suit was filed, objection to the juris- 
diction of the Civil Court was taken. The 
trial Court held that the Civil Court had 
no jurisdiction to try the suit in view of 
Section 46 of the Administration of Eva- 
cuee Property Act ne 31) of 1950. This 
decision was affirmed on appeal. On fur- 
ther appeal to this Court, Mr. Justice Dua 
took the view, and rightly so, in view of 
the Full Bench decision of this Court in 
Mst. Jafran Begum v, Custodian of Eva- 
cuee Property, Punjab, Jullundur, 1969-64 
Punj LR 708 = (AIR 1963 Punj 40) (FB), 
that the Civil Court had jurisdiction to de- 
termine whether the property in dispute 
was evacuee property or not. In this view 
of the matter, the learned fudge remanded 
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the case to the trial Court for decision on 
merits. 


The trial Court has come to the con- 
clusion that the plaintiffs have become 
owner by adverse possession of Khasra 
No. 1020, but not of Khasra Nos. 1259, 
1260 and 1062. Regarding the pond, it 
has been found that the plaintiffs are en- 
titled to the flow of the rain-water and 
sullage water from their houses into it and 
the TeS are not entitled to raise the 
height of the pond so as to obstruct the 
flow of said water. This decision has been 
affirmed on appeal by the lower Appellate 
Court. The diada appellant as at- 
tacked the decision with regard to Khasra 
No. 1020. The argument is based on the 
decision of the Supreme Court in Custo- 
dian of Evacuee Property, Punjab v. Jafran 
Begum, 70 Punjf LR 1 = (AIR 1968 SC 
169). This decision has reversed the deci- 
sion of this Court on which Mr. Justice 
Dua ‘relied. The question whether Khasra 
No. 1020 has been acquired by adverse 
possession by the plaintiffs and thus it 
ceased to be evacuee property fell for de- 
termination before the; Custodian Depart- 
ment in view of the decision in Jafran Be- 
gum’s case. Therefore, the Courts below 
had no jurisdiction to decree the plaintiffs 
suit with regard to Khasra No. 1020. 


7. It is in this situation that Mr. 
Gokal Chand Mittal pressed into service 
the contention that the decision of Mr. Jus- 
tice Dua, though erroneous on the ques- 
tion of jurisdiction, would operate as res 
judicata inasmuch as that decision had be- 
come final and no letters patent appeal 
had been preferred. 


8. The short question that arises 
for determination is whether a decision on 
a question of jurisdiction can operate as 
res judicata, There are two types of de- 
cisions which relate to jurisdiction. The 
first type is where a Court holds that it 
had jurisdiction but in fact has no inherent 
jurisdiction to try a matter and the other 


type is where a Court acts illegally or 
with irregularity in the exercise of its 
jurisdiction. Where the Court acts ille- 


gally or irregularly in the exercise of its 
jurisdiction, certainly the decision thereon 

ill operate as res judicata. To this extent, 
the contention of Mr. Mittal would be cor- 
rect. But where the Court lacks inherent 
jurisdiction to try a matter, its decision 
would not operate as res judicata. In this 
connection reference may be made to 
Upendra Nath Bose v. Lall, ATR 1940 PC 
229, particularly to the following observa- 
tions:—— 

“It would indeed be strange if on a 
dispute as to the jurisdiction of a Court to 
try an issue, that Court by its reasons for 
holding that it had no jurisdiction, could, 
upon the principle of res judicata, decide 
and bind the parties upon the very issue 
which it was incompetent to try.” 


Rabi Ram v. Dalip Singh (Mahajan J.) 


A. I. R. 


It is also well settled that where a 
Court lacks jurisdiction its decision is a 


nullity. The parties tọ such a decision can 
ignore the same. Nullity means what is 
non est. In P., Krishnan Nair v. Ram- 


chandra Vithal Sanghavi, AIR 1956 Bom 
268, Mr. Justice Shah, observed:—- 


“Tt is, however, well settled that a 
Court by an erroneous decision as to its 
jurisdiction cannot clothe itself with powers 
to adjudicate upon matters which it cannot 
on a true interpretation of the limits of its 
jurisdiction, and the adjudication cannot be 
regarded as binding upon the parties in 
other proceedings.” 


9. Mr. Gokal Chand Mittal then 
relied upon the Supreme Court decision in 
Mohanlal Goenka v. Benoy Kishna Mukher- 
jee, AIR 1953 SC 65, for the contention 
that a decision of question of jurisdiction is 
res judicata. This decision certainly does 
not support the contention raised. In the 
case before the Supreme Court, there was 
no inherent Jack of jurisdiction. I have al- 
ready said that if there is no inherent lack 
of jurisdiction but mere irregular or illegal 
exercise of jurisdiction, the decision would 
certainly cperate as res judicata. But that 
is not trues, where there is complete want 
of jurisdiction in the Court. In the latter 
case the decision cannot operate as res 
judicata. In this view of the matter, 
there is no substance in the contention of 
Mr. Mitra that the Civil Courts could 
determine whether Khasra No. 1020 was 
evacuee property or not. If the plaintiffs 
had perfected their title by adverse posses- 
sion to this Khasra number, they should 
have raised this plea before the Custodian 
and it was for the Custodian to determine 
whether the property was still evacuee 
property or it had ceased to be evacuee 
property by reason of adverse possession. 


10. For the reasons recorded 
above, I have to allow the defendants’ 
Second Appeal No. 960 of 1965 (Dalip 
Singh v. Rabbi Ram and others), only to 
the extent that Khasra No. 1020 is evacuee 
property and has been rightly allotted to 
the defendants. I am not called upon to 
determine in the present litigation as to 
whether the plaintiffs have acquired any 
right of easement or user before or after 
the property had been rightly allotted to 
Dalip Singh. This is a matter which has 
to remain open till such time a controversy 
arises between the parties with regard to it. 


Il. So far as Regular Second 
Appeal No. 746 of 1965 is concerned, it 
must fail so far as Khasra Nos. 1259, 1260 
and 1062 are concerned. These Khasra 
numbers are evacuee property and have 
been rightly allotted to the defendants and 
the plaintiffs have no concern with the 
same. Mr. Mitra, however, raised the con- 
tention that he was entitled to an injunc- 
tion against the defendants so far as the 
pond is concemed. The pond is situate 
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in Khasra Nos. 1259 and 1260. Though 
these Khasra numbers belong to’ the defen- 
dants, yet both according to the Civil 
Courts as well as the Custodian’s Depart- 
ment, the plaintiffs have a right to the 
flow of the rain water as well as the sul- 
lage water from their houses into the pond 
situate in the sai asra numbers and 
this cannot be obstructed by the defend- 
ants. They cannot raise the embankment 
on the pond or fill the pond so as to nega- 
tive the right of the plaintiffs. I accord- 
ingly allow Regular Second a No. 
746 of 1965 to the extent that the plain- 
tiffs are grant an injunction restraining 
the defendants from interfering with the 
right of the plaintifs in the flow of the 
rain-water from their houses into the pond 
situated in Khasra Nos. 1259 and 1260, 
Or obstructing its flow in any manner. 

12. In the circumstances of the 
cise, the parties are left to bear their costs 
in both the appeals. 

Appeals partly allowed. 


i 
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A. D. KOSHAL, J. 
Xhiali Ram and another, Appellants v. 
Sant Lal, Respondent. 
Second Appeal No. 960 of 1968, D/- 
28-1-1972, from decree of Amar Nath 
e Addl. Dist. J., Hissar, D/- 17-4- 


(A) Evidence Act (1872), Ss. 35 and 
I4 — Record of Rights —— Khasra girda- 
wari entries — Evidentiary value. 


The Khasra girdawari entries are rele- 
vant under S. 85 and though no presump- 
tion of correctness attaches to them their 
evidentiary value is not nil. It would be 
wrong for the Court to assess them with a 
abide aia that they are not correct or 

at they cannot be relied on unless sup- 
ported by other evidence. Unless they are 
shown to be false or suspicious they must 
be given the weight they ordinarily deserve. 
(Para 5) 

(B) Evidence Act (1872), S. 35 — Re- 
cord of Rights —— Khasra girdawari entries 
m- Defendants shown in possession as ten- 
ants — Recital in sale deed in their favour 
that possession had been delivered to them 
» Not sufficient to discredit entries. 


Where the Khasara girdawari entries 
showed. the defendants in possession of the 
land as tenant, the recital in sale deed in 
their favour that possession had been deli- 
vered to them cannot lead to the inference 
that they were not in possession earlier to 
the sale because even if they were in pos- 
session proprietary possession had to be 
given to them and a recital to that effect 
entered in the sale deed. (Para 8) 
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Khiali Ram v. Sant Lal (Koshal J.) 


[Prs. I-4] P. & H. 398 


Ram Rang, for Appellants; N. C. Jain 
with V. K. Gupta, for Respondent. 


JUDGMENT :— This is a second 
appeal by the defendants who are brothers 
inter se and has arisen from a suit for 
possession of agricultural land measuring 
82 Kanals by pre-emption. The land ia 
dispute was sold” by Ladha Ram, the pater- 

grandfather of the plaintifft-respondent, 
in favour of the defendants on the Ist of 
me, 1955, for Rs. 4,000. The plaintif 
sought to pre-empt the sale on the ground 
of his relationship with the vendor. The 
suit was resisted by the defendants with 
the plea that they were occupying the land 
as tenants under the vendor on the date 
of the sale and that, therefore, the sale 
could not be pre-empted. This plea found 
favour with the trial Court but was nega- 
tived in appeal by Shri A. N. Aggarwal, 
Additional District Judge, Hissar, who re- 
jected as false the relevant entries in Khasra 
girdawari Exhibit D-2, according to which 
the defendants were in possession of the 
land in dispute as tenants under the vendor 
during the agricultural year 1964-65. 

2. The case of the appellants be- 
fore me is that the learned Additional Dis- 
trict Judge has misinterpreted the evidence 
and drawn wrong inferences therefrom and 
that on a correct appreciation thereof the 
khasra girdawari entries must be held to 
be fully reliable. After hearing learned 
counsel for the parties, I am of the opinion 
that the contention raised by learned coun- 
sel for the appellants merits acceptance. 

3. The land in dispute is compris- 
ed of Killas Nos. 5, 6, 15 and 16 of rect- 
angle No. 289. According to the entries 
in khasra girdawari Exhibit D-2, Killa Nos. 
5 and 6 were in possession of one Kirta 
as a tenant under the vendor while the 
other two Killa numbers were in the culti- 
vating possession of the vendor himself 
prior to the agricultural year 1964-65. For 
the Kharif crop of that year the following 
entry was made in respect of all the four 
Killas on the 6th of November, 1964: 


“Kharif mein kasht Khiali Pokhar Pis- 

ran Puran ba hissa braber ghair marusian 
sakan deh batai 1/8 mai neera billa kharch 
zabani Khiali muzara.” 
This entry was repeated for the next crop, 
i.e., Rabi 1965 on the 24th of March, 
1965. However, on the 14th of November, 
1965, i.e., about 5% months after the sale, 
the entry made for Kharif 1965 was: 

“Kharif self cultivated by the tenants 
as owners-— _Khiali Ram and Pokhar Ram 


This entry was repeated for the next crop, 
i.e., Rabi 1966 on the 8th of April, 1966. 

4. The learned Additional District 
Judge rejected the entries made jin the 
khasra girdawari for the year 1964-65 to 
be unreliable for the reasons enumerated 
aa Accord Bh D.W. 3) wh 

i) According to Bhagtu (D.W. who 
was admittedly cultivating the land in dis- 
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pute for more than a decade as a tenant 
under Ladha Ram, the defendants started 
cultivating the land after the sale in their 
favour. 

(ii) There is a recital in sale deed Ex- 
hibit D-3 that the vendor had delivered 
possession of the land in dispute at site to 
the vendees who had obtained the same. 
If the defendants had been in possession 
of the land earlier to the sale the recital 
would not find a place in the sale deed. 


iii) The relevant daily diary main- 
tained by the Patwari and the lease deed 
admitted by Khiali Ram defendant to have 
been executed by him in favour of Ladha 
Ram in or about the year 1961 (when the 
tenancy in question commenced, according 
to him) had not been produced. 


(iv) The Patwari who made the khasra 
irdawari and Ladha Ram vendor had not 
een brought into the witness-box in sup- 

port of the entries in Khasra girdawari 
Exhibit D-2. 

(v) The entries in khasra_  girdawari 
Exhibit D-2 for the year 1964-65 ‘indicate 
that they were made at the instance of 
Khiali Ram which circumstance deprives 
those entries of all value. 


(vi) Khiali Ram defendant has stated 
in the witness-box that he had been culti- 
vating the land for six years earlier, while 
hae to khasra girdawari Exhibit D-2 
the period was only two years. 


5. In my ie the learned 
Additional District Judge has gone com- 
letely wrong in assessing the worth of 
Phas. girdawari Exhibit D-2. The main 
thing which he has missed about that docu- 
ment is that it came into existence when 
there was no dispute between the parties 
about any pre-emption matter and when 
even the sale in dispute was not contem- 
plated. If it be assumed that Khiali Ram 
manipulated the khasra girdawari entry for 
Kharif 1964, it would have to be held that 
he did so in anticipation of a possible sale 
of the land in dispute in his favour by the 
vendor—a result which appears to be ab- 
surd. The khasra girdawari entries are 
the record of the acts of a public servant 
performed in the discharge of his official 
duties and, therefore, relevant under Sec- 
tion 85 of the Indian Evidence Act. It is 
true that no presumption of correctness 
attaches to them but their evidentiary 
value is not nil, and the Court would be 
wrong in embarking on an assessment 
thereof with a presumption that they are 
not correct or that they cannot be relied 
upon unless supported by other evidence. 
Of course, the party which asserts that 
they are false, is at liberty to prove that 
they fulfil that character. It may even be 
that evidence is forthcoming which creates 
a suspicion about their genuineness. In 
either case the Court would be justified in 
rejecting them as unreliable. Apart from 
such a situation, however, they must be 
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given the weight they ordinarily deserve 
and, in the present case, I do not find that 
any circumstances have been proved such 
as may indicate the falsity, or even create 
suspicion about the genuineness, of the 

entries in Exhibit D-2, . 
6. The testimony of Bha (D.W. 
That 


3) has not been properly grasped by 
learned Additional District Judge. 
witness stated in the examination-in-chief 
that he had given up possession of the land 
as a tenant under the vendor five years 
earlier and that for the preceding two or 
three years, the land had been under thé 
cultivation of the defendants although he 
(the witness) was not sure of the length 
pet period. In cross-examination he 


“Khiali and Pokhar have cultivated the 
land after the sale. Before that the culti- 
vation was that of Ladha Ram.” 


The deposition of the witness must be 
taken as a whole and so taken it cannot bé 
said to mean that the defendants never 
cultivated the land as tenants under the 
vendor prior to the sale. In fact, no direct 
question on the point was put to the wit- 
ness. In this connection the testimony of 
Hari Chand (P.W. 1) is significant, He ad- 
mitted that Ladha Ram was 85 or 90 years 
of age, that he was living at Hissar and 
that for the previous 20 or 25 years he 
was not doing anything. Clearly then 
Ladha Ram cannot be expected to be til- 
ling the land himself and there is no evi- 
dence to indicate through whom he was 
cultivating the land after Bhagtu (D.W. 8) 
gave it up. 


T. Kirta (D.W. A who is showñ 
in Exhibit D-2 to be cultivating a part of 
the land as a tenant under the vendor 


prior to the year 1964-65, has fully sup- 
ported the defendants. According to him, 
they had been cultivating the land for the 
previous five years. The period last men- 
tioned may have been exaggerated but if 
certainly goes to indicate the correctness 
of the entries in Exhibit D-2 for the year 


1964-65. 
8. The recital in the sale deed 
which has been used by the learned Addi- 


tional District Judge to discredit the khasra 
girdawari is wholly innocuous. Even if 
the defendants were in possession of the 
land as tenants prior to the sale, proprietary 
possession thereof had to be given to them 
at the time of the sale and a recital to 
that effect entered in the sale deed. The 
recital in question is clearly of that nature 
and not capable of leading to an inference 
that the defendants were not in possession 
earlier to the sale. 

9. The non-production by the dé 
fendants of the daily diary maintained by 
the Patwari and of the lease deed above 
mentioned can also not be used to raise @ 


resumption against the case put forward 
y the defendants. Khasra girdawari Exhi- 
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þit D-2 gives such support to their case 
that the onus, for all practical purposes, 


shifts to the plaintif, there being no cir- 
cumstances raising a suspicion about the 
genuineness of the entries in that docu- 
ment. 


10. The non-production of the 
Patwari and Ladha Ram vendor in the 
witness-box can also not go against the 
defendants. The certified copy of the 
khasra girdawari having been made a part 
of the record by the defendants, there was 
rio necessity at all for them to produce the 
atwari or Ladha Ram vendor who, it may 
be added, is none else than the grandfather 
of the plaintiff and, therefore, deeply inte- 
rested in him. 


Il. Nor can it be said tbat the 
fact that the entry for the harvest Kharif 
1964 was made at the instance of Khiali 
Ram defendant detracts from the correct- 
ness thereof. In the discharge of his ofi- 
cial duties the Patwari has to prepare the 
khasra girdawari in accordance with the 
information supplied. to him by the persons 
working in the fields while he is on hi 
round thereof, If iali Ram defendant 
Was in possession of the land as a tenant 
at the time when the Patwari prepared 
khasra girdawari Exhibit D-2, it would be 
natural for him (Khiali Ram defendant) to 
State the nature of his possession and it 
would be incumbent on the Patwari to act 
upon the information unless he had reason 
to disbelieve or suspect it. It bears repeti- 
tion that in November, 1964, when the 
entry for Kharif 1964 was made, there was 
no se between the parties nor was any 


sale of the land even contemplated. Under 
the circumstances there was no question of 
Khiali Ram defendant having a false entry 


made to the effect that he was cultivating 
the land of Ladha Ram as a tenant. It 
is further significant that according to 
khasra girdawari Exhibit D-l other land 
of Ladha Ram was also taken by the de- 
fendants as tenants under Ladha Ram and 
it is nobody’s case that the entries therein 
are not correct or that they were ma- 
noeuvred with some ulterior motive. 


12. It is true that Khiali Ram de- 
fendant, while appearing as a witness for 
himself, averred that he had been in culti- 
vating possession of the land for about six 
years earlier which does not appear to be 
correct. The fact, however, that he has 
fiven an corrant version of the period 
or which he had been in possession of the 
land, is not sufficient to throw the khasra 
girdawari over-board. In the circumstan- 
ces of the case that document appears to 
þe genuine and there is no good reason to 
suspect its veracity. 

13. For the reasons stated, I hold 
that the defendants have proved themselves 
to be in possession of the land as tenants 
under the vendor immediately prior to the 
sale which, therefore, is not pre-emptible. 


Kunj Bebari v, Ved Parkash (P. C. Pandit J.) 
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The finding of the learned Additional Dis- 
trict Judge to the contrary is reversed. In 
the result, the appeal is accepted and the 
suit of the plaintiff dismissed with costs 


throughout, 
Appeal accepted. 
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Kunj Behari Lal, Appellant v. Ved 
Parkash Kansra and another, Respondents. 
Second Appeal No. 216 of 1961, 
D/- 23-3-1971, from decree of Kul Bhu- 
shan, Dist. J., Gurdaspur, D/- 16-11-1960. 
Civil P. C. (1908), O. 21, R. 103 — 
Suit to establish right of tenancy — Alle- 
gation as to ownership raised by possessor 
of property with adverse order under 
Order 21, Rule 98 and his claim of tenancy 
must be determined in his suit under the 
rule even if that owner has not been im- 
pleaded. (X-Ref:— O. 21, R. 98). AIR 
1921 Mad 317 and AIR 1925 Sind 201, 
FolL l (Paras 9, 10, 12) 
Cases Referred: Chronological Paras 
AIR 1925 Sind 20] == 82 Ind Cas 
861, Ramzan v, Fakir Mohamed 9A 
AIR 1921 Mad 317 = 89 Mad LJ 
626, Unni Moidin v. Pecker 
C. L. Aggarwal, for Appellant; H. L. 
Sarin, for Respondents. 
GMENT:— The dispute in this 
second appeal relates to a house situate in 
Batala, District Gurdaspur. It, admittedly, 
belonged to one Das Mal, a Brahmin, who 
died leaving a widow Shrimati Chandi and 
a daughter Shrimati Lal Devi. One Par- 
bati alias Paro, Khatri by caste, also claim- 
ed to be his widow. On .4th September, 
1940, this house was given on a monthl 
rent of Re. 1/- to Mansa Ram by a feed: 
Exhibit D. W. 2/A, by Parbati. On 29th 
July, 1942, Chandi and Lal Devi executed 
a gift deed, Exhibit P. W. 1/A, regarding 
this house along with another one and a 
shop in favour of Arya Pradeshak Priti 
Nidhi Sabha, hereinafter called the A. P. P. 
Sabha, through its President Gumu Datt. 
In the said deed, it was mentioned that 
Paro was a keep of Das Mal and she was 
in possession of his house at Amritsar by 
way of maintenance and had no right in 
is house. 
On 3lst July, 1942, Parbati gifted her 
alleged half share in this house, vide Ex- 


hibit D. W. I1/A, to Sanatan Dharam 
Yuvak Sabha, Batala, hereinafter referred 
to as the Yuvak Sabha. On 2nd August, 


1942, Chandi executed a rent-deed, Exhi- 
bit P. W. 6/A, in favour of A. P. P. Sabha 
in respect of two rooms in this house and 
two rooms in another house. On the same 
day, Mansa Ram wrote a rent-deed, Exhi- 
bit P. W. 3/B, in respect of the remaining 
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portion of this house in favour of the said 
Sabha and the endorsements -on the back 
oe deed show that he paid rent to the 
abha. 


On Ist December, 1947, Roshan Lal 
took is house on lease, vide Exhibit 
P. W. 3/A, from Guru Datt, President of 
the A. P. P. Sabha. Endorsements on the 
back of this deed also show that he paid 
rent for the same. On 19th February, 
1950, one Des Raj executed a rent-deed, 
Exhibit D. W. 2/B, regarding this house 
in favour of the Yuvak Sabha. On 26th 
October, 1955, there is a rent-deed, Exhi- 
bit D. W. 2/C, by Wazir Chand, defen- 
dant No. 2, in favour of the Yuvak Sabha 
regarding this very house. On 6th May, 
1958, vide Exhibit P. W. 5/A, Kunj Be- 
hari Lal, plaintiff, executed a rent-deed 
regarding this house in favour of the 
A. P. P. Sabha. It appears that subse- 
quently Ved Parkash Kansra, Secretary of 
the Yuvak Sabha, defendant No. 1, filed 
an ejectment application against Wazir 
Chand, defendant No, 2, before the Rent 
Controller and obtained an order of evic- 
tion against him. When the said order 
was being executed, Kunj Behari Lal resist- 
ed delivery of possession saying that he 
was in possession of the said house in his 
own right as a tenant under the A. P. P. 
Sabha and he had no connection either 
with defendant No. 1 or defendant No. 2. 


On 9th May, 1959, the executing 
Court, vide Exhibit P. W. 8/A, held that 
the A. P. P. Sabha was never in possession 
of the house for the last more than 12-18 
years and that the resistance by Kunj Be- 
hari Lal was without any just cause. It, 
therefore, directed that the decree-holder 

e put into possession of the house and a 
warrant of possession was, consequently, 
issued. This led to the filing of the suit, 
out of which the present second appeal has 
arisen, by Kunj Behari Lal on 18th May, 
1959, for a declaration that the order dated 
Oth May, 1959 was illegal and not binding 
on him. His case was that he was in pos- 
session of the house as a tenant under the 
A. P. P. Sabha, his landlord was the owner 
of the said house, the order of eviction was 
a collusive one, Wazir Chand was never in 
possession of this house and since the plain- 
tiff was in its possession, he could be ousted 
only by the true owner. 


2. This suit was resisted by the 
Yuvak Sabha, which controverted the claim 
of the plaintif on a number of grounds. 
It was pleaded that the <A, P. P. Sabha 
was neither the owner of the house nor 
was ever in its possession. The Yuv 
Sabha was its owner since 1942. The plain- 
tiff never occupied this house and he was 
not the tenant of the A. P. P. Sabha. He 
had got into its possession in collusion with 
Wazir Chand, defendant No. 2, after the 
order of eviction had been passed in 
favour of defendant No. 1 against the 
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latter. The order dated 9th May, 1959, 
was legal and the suit was collusive and 
had been instituted for the benefit of de- 


fendant No. 2. 
3. On the pleadings of the par- 
ee issues were fram- 


“J. Whether Arya Pradeshak Sabha ig 
owner of the suit property? 

2, Whether the plaintiff is tenant in 
possession of the suit property under Arya 
Pradeshak Sabha? 


8. Whether this suit is collusive?” 


4, The trial Judge held that the 
A. P. P. Sabha was the owner of the house 
and the plaintiff was in occupation of the 
same as their tenant. He also found that 
the suit was not collusive, On these find- 
ings, the suit was decreed and the plain- 
tif was granted a declaration that the order 
of eviction passed against him by the exe- 
cuting Court was illegal and that he was 


‘not liable to eviction in execution of the 


order of ejectment obtained from the Rent 
Controller by defendant No. 1 against de- 
fendant No. 2. 

5. Agerieved by this decision, de- 
fendant No. 1 went in appeal before the 
learned. District Judge, Gurdaspur, who 
found that the plaintiff had failed to prove 
that he had been in possession of the 
house on his own account. According to 
the learned Judge, Wazir Chand was the 
tenant of the Yuvak Sabha. Reversing the 
decision of the trial Court on issue No. 2, 
he accepted the appeal and dismissed the 
plaintiffs suit. The learned fudge did not 
give any findings on issues Nos. 1 and 3. 
During the course of his judgment, the 
learned Judge observed: 


“If Arya Pradeshak Priti Nidhi Sabha 
is the owner of the house in dispute, it 
may file a separate suit, on the basis of 
title. A delicate question like that of 
ownership cannot be decided in a suit like 
the present one. It is also significant that 
Arya Pradeshak Priti Nidhi Sabha is not 
a party to the suit.” 

5A. Against the decision of the 
learned District Judge, the present second 
appeal has been filed by Kunj Behari Lal. 


6. The first contention raised by 
the counsel for the appellant was that the 
learned District Judge had erred in law in 
dismissing the suit without giving any find- 
ing on issue No. 1. The learned Judge 
was bound to decide the question of title 
raised by the plaintiff in the suit and with- 
out determining that matter, the appeal 
filed by the Yuvak Sabha could not have 
been accepted. 


7. The present suit, as already 
mentioned above, was for a declaration 
that the order dated 9th May, 1959, 
Exhibit P. W. 8/A, passed by the execut- 
ing Court was illegal and not binding on 
the plaintif. This order had, undoubtedly, 
been made under the provisions of Order 


1973 


21, Rule 98, Code of Civil Procedure. The 
said rule as amended by the Punjab High 
Court reads — 


“Where the Court is satisfied that 
the resistance or obstruction was occasion- 
ed without any just cause by the judgment- 
debtor or by some other person at his ins- 
tigation or on his behalf, it shall direct 
that the applicant be put into possession of 
the property, and where the applicant is 
still resisted or obstructed in obtaining pos- 
session, the Court may also, at the instance 
of the applicant, order the judgment-deb- 
tor, or any person acting at his instigation, 
or on hbis Behalf, to be detained in the 
civil prison for a term which may extend 
to thirty days. Such detention shall be 
at the public expense and the person at 
whose instance the detention is ordered 
shall not be required to pay subsistence 
allowance.” 


8. In the impugned order, the 
éxecuting Court had come to the conclu- 
sion that the resistance by the plaintiff to 
the delivery of possession of the house to 
defendant No. 1 was without any just 
cause. It, therefore, directed that the de- 
cree-holder be put into possession of the 
property. This order was being challeng- 
ed in this suit, which was brought by the 
' plaintiff under the provisions of Order 21, 
Rule 108, Code of Civil Procedure. It 
says— 


“Any party not being a judgment- 
debtor against whom an order is made 
under Rule 98, Rule 99 or Rule 101 may 
institute a suit to establish the right which 
he claims to the present possession of the 
property; but, subject to the result of such 
suit Gf any), the order shall be conclu- 


sive.” 

9. A perusal of this rule would 
show that the order passed by the execut- 
ing Court under Rule 98 would be con- 
clusive, but the same was subject to the 
result of a suit brought by the aggrieved 
party under this provision. In order to 
succeed, the plaintiff has to establish his 
right, which he claims to the present pos- 
session of the property. In the instant 
case, although the executing Court had 
found that the plaintiff was not in posses- 
sion of the house in question in his own 
right and the resistance made by him was 
without any just cause, he could in this 
suit establish his right to remain in posses- 
sion of the property. His case was that 
he was the tenant of the house and had 
taken it on rent from the A. P. P. Sabha. 
According to him, the said Sabha was the 
owner of the house. The position taken 
by the Yuvak Sabha was that the A. P. P. 
Sabha had nothing to do with this house 
and as a matter of fact, the same had 
been gifted in their favour by Parbati, the 
alleged widow of Das Mall. The Yuvak 
Sabha claimed ownership of the house in 
question. It was because of these plead- 
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ings that issue No. 1 was framed in the 
case. The trial Court had decided this 
issue in favour of the plaintiff. 


The learned District Judge was, how- 
ever, of the view that the question of 
ownership could not be decided in a suit 
like the present one. He has not given 
any reason why in a suit brought under 
the provisions of Order 21, Rule 108, Code 
of Civil Procedure, the question of title 
to the property in dispute cannot be gone 
into. From the language employed in 
Rule 108, to me it seems clear that the 
pamini could establish his right, which 

e claimed to the possession of the pro- 
erty. his case was that he did ‘not 
erive any title either from defendant 
No. 1 or defendant No. 2, but he was the 
tenant of the A. P. P. Sabha, which owned 
the property in question, he could prove 
that fact in the suit. How else could a 
plaintiff in such a suit establish his ri t 
is dificult te understand. Undoubte Yo 
the plaintiff was in possession of the pro- 
perty when in execution of the ejectment 
ecree passed against defendant No. 2, he 
was going to be dispossessed. It was, 
therefore, that he bad to bring the suit 
when hig objections were dismissed under 
Order 21, Rule 98, Code of Civil Proce- 
dure. In the suit, it had to be determin- 
ed whether the allegations made by the 
plaintiff were correct or not, namely whe- 
ther the A. P. P. Sabha owned the house 
and he had taken the same on rent from 
it. That is why issue No. 1 was struck in 
the case and evidence was led by both the 
parties thereon. It was held by a Bench 
of the Madras High Court in Unni Moidin 
v. Pecker, AIR 1921 Mad 317: 

“A suit under Rule 108 is not con- 
cerned only with the question of actual 
possession at the date of the summary 
order. The suit is to establish the right 
which the plaintiff claims to the present 
possession of the property, and this right 
may be established without showing that 
the plaintiff was in actual possession at the 
date of the summary order against him.” 

9A, Similar view was taken by a 
Division Bench of the Sind High Court in 
Ramzan v. Fakir Mahomed, AIR 1925 
Sind 201 at p. 202, when it was held— 

“The burden of proving a A 
title to a land lies on the party out o 
possession and the fact that the party ia 
possession is forced to institute a suit 
under Order 21, Rule 103, Civil Procedure 
Code, does not shift the burden of proof 
on to him.” 


10. I am, therefore, of the view 
that it was necessary for the learned Dis- 
trict Judge to give a finding on issue No. 1 


as well. 
IL. Learned counsel for the reg- 
pondent submitted that the question of 
title could not be determined in the ab- 
sence of the A. P. P. Sabha; which was 


not a party to the suit, 
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12. This argument was raised, be- 
cause the learned District Judge, towards 
the close of his judgment, er having 
held that a delicate question like that of 
ownership could not be decided in ʻa suit 
like the present one, also added a sen- 
tence, eady quoted above, namely; 
“It is also significant that the P. P. 
Sabha is not a party to the suit” Under 
Order 21, Rule 103, Code of Civil Proce- 
dure, the party against which an order 
was made under Rule 98 was authorised 
to institute a suit to establish the right, 
which it claimed to the present possession 
of the property. 

The order, in the instant case, was 
made against the plaintiff under Rule 98 
and, therefore, he had brought the present 
suit to establish his right under which he 
claimed to be in possession of the property. 
He may or may not succeed in doing so, 
but that is a matter, which would be de- 
termined by the Court where the suit was 
brought and that would be done after re- 
ferring to the evidence produced by the 
parties in the case. Learned counsel could 
not show as to why the plaintiff was bound 
to implead the A. P. P. Sabha to the suit. 
It was suggested that if the plaintiff failed 
to prove that the A. P. P. Sabha was the 
Owner of this house, the said Sabha would 
not be bound by the litigation, as it was 
no party to it. Learned counsel, however, 
could not point out that the non-implead- 
ing of the A. P. P. Sabha in the present 
suit prevented the plaintiff in a suit under 
this rule to establish the right, which he 
claimed to the present possession of the 
property. 

18. In this view of the matter, it 
is needless to discuss the other contentions 
raised by the leamed counsel for the ap- 
pellant before me at this stage. 

14. Under these circumstances, I 
would remit the case to the learned Dis- 
trict Judge for giving a finding on issue 
No. 1. Since the case is being sent back 
to him, it would be proper if the learned 
Judge also gives a finding on issue No. 8 
as well. He should give these findings 
after hearing the parties, but on the evi- 
dence already recorded in-the case. His 
report should reach this Court within two 
months. Parties have been directed to 
appear before him on 19-4-1971. 


Appeal allowed. 
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Suraj Bhan and others, Appellants v 
Jogi Ram and others, Respondents. 

S. A. F. O. No. 84 of 1971, D/- 28- 
4-1972, against order of I. P, Anand, Sr. 
Sub. J. (with enhanced Appellate Powers) 
Rohtak, D/- 9-8-1971, 
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Suraj Bhan v. Jogi Ram (R. N. Mittal J.J 


A.L R. 
(A) Civil P. C. (1908), O. 3 R. 4 — 
Power to compromise’. suit — Advocate 
has got general powers to compromise ot 
behalf of their clients even if said powers 
have not been conferred by power of at- 
torney. AIR 1930 PC 158 and AIR 1956 
Bom 54 and AIR 1963 Punj 376 and AIR 
1968 Ker 213 (FB), Relied on; AIR 1950 
Pat 253, Distinguished. : (Para 4) 


(B) Civil P. C. (1908), Order 3, Rule 4 
— Power to refer to arbitration — Counsel 
having power of compromise has power to 
appoint referee. (X-Ref:— O. 23, R. 3). 
Appointment of referee is nothing 
more than to compromise a suit. In the 
case of compromise, the counsel settles the 
terms on the basis of which the litigation 
is brought to an end and in the case of 
appointment of a referee, he authorizes 
another person to pe his decision for de- 
ciding the matter finally between the par- 
ties. In both eventualities, the decree pass- 
ed will tantamount to a consent decree, 
which will not be subject to appeal. AIR 
1934 Leh 176 (2) and AIR 1959 All 382, 
Relied on; AIR 1940 Mad 650 and AIR 
1969 Andb Pra 211, Distinguished. 
{Para 8) 
Cases Referred: | Chronological Paras 
AIR 1969 Andh Pra 211, Konda Anthiah 
v. Madan Rao 
AIR 1968 Ker 213 = 1968 Ker LẸ 
62 (FB), Chengan Souri Nayakam 
v. A. N. Menon 
AIR 1963 Punj 376, Mst. Bachni v. 
Kartar Singh 
ATR 1959 382 = 1959 All L 
104, Hem Lata v. Jamboo Prasa 
AIR 1956 Bom 54 = 57 Bom LR 
988, Laxmidas Ranchhoddas v. Savi- 
tabai Hargovindas Shah 5 
AIR 1954 Mys 167 = ILR (1954) 
Mys 1, Hutcheeregowda v. Sangee- 


vagowda 3 
AIR 1950 Pat 258, Shital Prasad Singh 
v. Surendra Nath Chatterji 5 


AIR 1940 Mad 650 = 1940 Mad WN 
191, P. L. S. S. Ramanathan Chet- 


tiar v. K. M. V. V. Kumarappa 
Chettiar 
AIR 1934 Lah 176 (2) = 86 Punj 


LR 494, Ganga Ram v. Jagu 

AIR 1930 PC 158 = 57 Ind App 133, 
Sourendra Nath Mitra v. Tarubala 
Dasi 4, 3 


A. N. Mittal, for Appellants; S. C. 
Kapur, for Respondents. 


JUDGMENT:— This appeal has been 
filed against the judgment and decree of 
the Senior Subordinate Judge, Rohtak dated 
August 9, 1971. 


2. Briefly, the facts of this case 
are that the plaintiffs claimed themselves to 
be the owners of the property in dispute 
along with the defendants. They further 
stated that the defendants started certain 
construction on the property in dispute of 
which they were not entitled, They have 
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claimed permanent injunction restraining 
the defendants from raising the construction 
on the property in dispute. The defen- 
dants controverted the pleas of the plain- 
tiffs. While the suit was pending, Mathura 
Dass plaintiff, Ram Sarup defendant and 
the counsel for the parties made a state- 
ment that they had agreed that the Court 
might inspect the spot and give any deci- 
sion about the case and the parties will 
be bound by the said decision of the Court 
as referee. The trial Court in view of the 
statement inspected the spot in the pre- 
sence of the counsel for the parties on 
July 9, 1971, at 5.00 P. M. The trial 
Court after inspection of the spot and 
hearing the counsel for the parties held 
that he did not agree with plaintiffs con- 
tention. That the place in 
is in the form of kacha chabutra belonged 
to both the parties. Consequently, he dis- 
missed the suit of the plaintiffs. Jogi Ram 
and Gokal plaintiffs filed an appeal against 
the judgment and decree of the trial Court 
to the Senior Subordinate Judge who after 
hearing the counsel for the parties held 
that the appointment of the referee was 
defective as the power-of-attorney did not 
contain a clause which authorises the 
counsel for the plaintiffs to refer the matter 
to the referee on behalf of the plaintiffs. 
Further, he held that the impugned decree 
could not be said to have been passed 
with the consent of the parties. It was 
also held that, in the circumstances, the 
appeal was maintainable. He consequently 
remanded the case to.the trial Court for 
disposal in accordance with law. The de- 
ts have come up in appeal to this 

ourt. 


9. The first contention of the 
learned counsel for the appellants is that 
the counsel for the respondents had been 
given specific powers in the power-of-at- 
torney to compromise and the reference to 
a referee tantamounts to a compromise, He 
has referred to various clauses of power-of- 
attorney. e translation of Clause 2, to 
which a reference has been made, is as 
follows:— 


“To present petition of plaint, written 
statement, grounds of appeal and all ob- 
jection petitions, review, revision or to 
withdraw the suit or to effect compromise 
or to file all sorts of other petitions and 

ut his signature thereon or to present aff- 
avits or documents as shall be deemed 
necessary or advisable or to submit the said 
cause or any issue touching the said cause 
to arbitration or to file objections against 
the award or to effect compromise after 
the execution of the decree.” 


4. In clause (1) of the power-of- 
attorney general power has been given to 
the counsel to do acts which the coun- 
sel could legally do. From the perusal of 
abovesaid terms in the power-of-attomey, 
it is clear that the respondents had confer- 
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ispute which | 


(R. N. Mittal J.) [Prs. 2-5] P. & H. 899 


red the power to conduct proceedings on the 
counsel. They had also conferred powers 
upon their counsel to compromise. Even 
if the said powers had not been conferred 
by_the power-of-attorney, an Advocate in 
India has got general powers even to com- 
romise on behalf of their clients. As far 
ack as in 1980, the Privy Council in 
Sourendra Nath Mitra v. Tarubala Dasi, 
AIR 1980 PC 158, observed that power 
to compromise a suit is inherent in the 
osition of an Advocate in India. It was 
fates held that the considerations which 
have led to this implied power being esta- 
blished in the advocate of England, Scot- 
land and Ireland, apply in equal measure 
to India. e general powers of an Ad- 
vocate have “been narrated by the Privy 
Council in the following terms:— 

“The implied authority of counsel is 
not an appanage of office, a dignity added 
by the Courts to the status of barrister or 
advocate at law. It is implied in the in- 
terests of the client, to give the fullest 
beneficial effect to his employment of the 
advocate. Secondly, the implied authority 
can always be countermanded by the ex- 
press directions of the client. No advo- 
cate has actual authority to settle a case. 
against the express instructions of his client. 
It he considers such express instructions 
contrary to the interests of his client, his 
remedy is to return his brief.” 

5. From the perusal of the afore- 
said-para, it is clear that in case a client 
does not want to give power of compro- 
mise to his counsel, he should specifically 
issue instructions to that effect. In the 
present case, as stated above, no instruc- 
tions have been produced that the counsel 
had no authority to compromise on be- 
half of the respondents. The Privy Coun- 
cil’s case has been followed in a number of 
cases in High Courts in India. Reference 
may only be made to Laxmidas Ranchhod- 
das v. Savitabai Hargovindas Shah, AIR 
1956 Bom 54, where after noticing the 
Privy Council’s case, a Division Bench con- 
sisting of Chagla, C. J. and Desai, J. ob- 
served as follows:— 

“It is impossible for a member of the 
Bar to do justice to his client and to carry 
on his profession according to the highest 
standards unless he has the implied autho- 
rity to do everything in the interests of his 
client. This authority not only consists in 
putting forward such argument as he thinks 
proper before the Court, making such ad- 
mission as he thinks proper, but also to 
settle the client’s litigation if he feels that 
a settlement will be in the interests of his 
client and it would be foolish to Jet th 
litigation proceed to a judgment. This im- 
plied authority has also been described as 
the actual authority of counsel or an ad- 
vocate practising in India.” 

The above case was also noticed by this 
Court in Mst. Bachni v. Kartar Singh, AIR 
1968 Punj 376, wherein Shamsher Baha- 
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dur, J. after taking into consideration seve- 
ral other cases observed that unless there 
was an express direction to the contrary by a 
client an authority of a counsel to compro- 
mise a suit always existed. It was further 
held that the authority to compromise was 
not an appanage of office arising from the 
status of the advocate, but is implied in 
the interests of the client, to give the ful- 
lest beneficial effect to his employment of 
the advocate. An argument was raised be- 
fore the learned Judge that in Sourendra 
Nath Mitra’s case, AIR 1980 PC 158 
(supra) the Privy Council had observed 
that where the legal representative, in 
Court, of a client derives his authority from 
an express written authority, such as, a 
vakalatnama, different considerations may 
well arise, and in such cases, their Lord- 
ships expressed no opinion as to the exis- 
tence of any implied authority of the kind 
under discussion. Shamsher Bahadur, J., 
after taking into consideration the above 
observations and after noticing several other 
cases observed that the sum and substance 
of these authorities was that unless there 
was an express direction to the contrary by 
a client, an authority to compromise was 
always there. Subsequently, this matter was 
again discussed in a Full Bench judgment 
reported as Chengan Souri Nayakam v. 
A. N. Menon, AIR 1968 Ker 213 (FB), 
where the majority view was the same as 
was expressed in Mst. Bachni’s case, AIR 
1963 Punj 376 (supra). On the other 
hand, the learned counsel for the respon- 
dents has relied on Shital Prasad Singh v. 
Surendra Nath Chatterji, AIR 1950 Pat 
953, where a Division Bench of that Court 
held ‘that where an advocate derives his 
authority under a vakalatnama, his powers 
depend upon the instrument which em- 
powers him. The learned ‘Judges of th 
Patna High Court while deciding this 
matter have observed that the observations 
of the Privy Council were limited only 
to the cases where the lawyers appeared 
without vakalatnama. In making the said 
observations, the consideration was that the 
vakalatnama on the basis of which the 
authority was given to the counsel was not 
before them. The observations of the 
Privy Council on which the learned Judges 
relied have been interpreted in a different 
way by Shamsher Bahadur, J., in his judg- 
ment in Mst. Bachni’s case (supra), I am 
in respectful agreement with the observa- 
tions of Shamsher Bahadur, J. The facts 
of the case before the learned Judges of 
the Patna High Court are distinguishable 
from those of the present one and the res- 
poser cannot get any help from it. The 
earned counsel for the respondents then 
relied on Hutcheeregowda v. Sangeeva- 
gowda, AIR 1954 Mys 167. In this case 
also there was an express authority in 
Favour of the counsel to compromise and 
the learned Judge after taking into consi- 
deration the facts of that case held that 
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the compromise’ by the counsel was a valid 
one. So the respondents cannot derive 
benefit from this case also. In my view, 
the counsel for the respondents had ample 
authority to enter into a compromise on 
their behalf. 


6. The second question that has 
been canvassed before me is whether such 
poea could be conferred upon the Court 

y the counsel for the respondents. The 
learned counsel for the appellants has very 
vehemently argued that the parties have 
got right to appoint referees and the coun- 
sel for the parties have also got the right 
to do so. He submits that the appoint- 
ment of a referee also tantamounts to a 
compromise and the statement of the re- 
feree is binding on the parties. He has 
also submitted that the finding of the re- 
feree is binding on both the parties and 
no appeal is maintainable against such a 
finding. In support of his contention, he 
has relied on Ganga Ram v. Jagu, AIR 
1934 Lah 176 (2). In this case, an appli- 
cation was made requesting that the Court 
should decide the case after local inspec- 
tion and local inquiry as an arbitrator 
which is signed by the pleaders duly autho- 
rized to compromise. It is also stated in 
the application that some of the defendants 
were minors and that the compromise was 
for the benefit of minors. No specific 
sanction had been given by the Court on 
behalf of the minors. The Court after local 
inspection decreed the suit. The defen- 
dants filed an appeal before the Senior 
Subordinate Judge and he held that the 
decree of the trial Court, in the circums- 
tances, tantamounts to a consent decree 
and no appeal was competent. The de- 
fendants went up in appeal to the High 
Court. Bhide, J. after perusing various 
cases observed that an agreement to accept 
the decision of a Court as that of an arbi- 
trator without any objection, implies that 
the decision was to be See: as final 
and there was no right of appeal to another 
forum. He has then relied on Hem Lata 
v. Jamboo Prasad, AIR 1959 All 382. In 

is case also a statement had been made 
by Mukhtar-a-Khas that the matter might 
be determined upon the statement of a re- 
feree upon special oath. The observations 
of the Learned Bench in this respect are 
as follows:— 


“An agreement to abide by the state- 
ment on oath of a particular witness is in 
substance not a reference ta arbitration. 
Such an agreement is not opposed to pub- 
lic eo or repugnant to the provisions 
of the Contract Act or any other law but 
is binding on the parties. The power to 
abide by the statement of a witness is 
necessarily ped in the general autho- 
rity given under the Vakalatnama. Where 
a decree is passed on the basis of the 
statement of the witness who was a wit- 
mess of the plaintiffs own choice, the plain- 
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uff cannot resile from it on the ground 
that the Mukhtar Khas had exceeded the 
power given to him by agreeing to abide 
y the statement of the referee. 


7. I am in respectful agreement 
with the aforementioned observations _and 
hold that the counsel for the respondents 
had the power to appoint a referee and the 
respondents were bound by the decision of 
the referee. l 


8. The learned counsel for the res- 
pondents has next submitted that the 
power conferred on a_ counsel to adjust a 
matter does not includə a power to refer 
the matter to arbitration on the principle 
underlying the maxim delegata potestas 
non potest delegare. In support of his 
contention, he has relied on P. L. S. 
Ramanathan Chettiar v. K. M. V. V. 
Kumarappa Chettiar, AIR 1940 Mad 650 
and Konda Anthiah v. Madan Rao, AIR 
1969 Andh Pra 211. The said cases were 
decided on peculiar facts involved in them. 
As such, the observations in those cases are 
of no help to the respondents. If power 
Jof compromise vests in the counsel, he has 

a power to appoint a referee. Appoint- 
ment of referee is nothin more than to 
compromise a suit. In the case of com- 
promise, the counsel settles the terms on 
the basis of which the litigation is brought 
to an end and in the case of appointment 
of a referee, he authorizes another person 
to give his decision for deciding the matter 
finally between the parties. In both even- 
tualities, the decree passed will tantamount 
to a consent decree, which will not be 
subject to appeal. In the present case, 
some of the parties and the counsel of 
the parties, appointed the Court as referee 
who otherwise had to decide the thelis. 
The plaintiffs, it looks, felt aeara when 
their suit was dismissed by the Court after 
inspection of the spot. I do not find any 
merit at all in the contentions of the learn- 
ed connsel for the plaintiff-respondents in 
view of position of law and especially on 
the facts of this case. 


9. I, therefore, accept this appeal 
With costs and restore the decree of the 
trial Court by which suit of the plaintiffs 
was dismissed. 


Appeal allowed. 
= 
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Firm Chhelu Mal Hari Ram and 
others, Appellants v. Firm Mangtu Ram 
Devki Nandan and others, Respondents. 
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Singh, Dist. J., Sangrur Camp at Narnaul, 
D7- 18-9-1968. 

Civil P. C. (1908), S. 21 — Wrong 
finding by trial Court on issue of territorial 
jurisdiction — Finding can be reversed in 
appeal only if it has resulted in failure of 


justice. 

The wrong finding on the issue of 
territorial jurisdiction recorded by the trial 
Court can be reversed by the appellate 
Court only if it has resulted in failure of 
justice. Hence the appellate Court is in 
error in dismissing the suit solely on revers- 
ing the decision of the trial Court on the 
question of territorial jurisdiction without 
recording a finding as to failure of justice. 
AIR 1955 Madh Bha 193 (FB) and AIR 
1984 Lah 283 and 1965 Cur LJ 256 and 
ILR (1961) 1 Punj 508 and AIR 1967 Punj 
163, Rel. on. - (Para 6) 


Cases Referred: Chronological Paras 


AIR 1967 Punj 168 = (1966) 68 Pun 
LR (D) 214, Yogeshwar Raj Puri v. 
Yog Raj Puri 

1965 Cur LJ 256 = 67 Pun LR 488, 
Lakshmi Datt Rup Chand v. Go- 
verdhan Dass 3 

AIR 1962 Punj 470, Tarsema Textile 
Traders, Bombay v. Tarlok Sadhu 


Singh 3 
ILR i961) 1 Punj 508 = (1961) 3 

All LR 5, Sarup Singh v. Ram 

Ditta Mal 4 


ATR 1955 Madh Bha 198 = Madh 
BLR 1953 Civ 230 (FB), Premdib 
Pictures v. New Sound Pictures 8 
AIR 1934 Lah 283 = 86 Pun LR 99, 
Kanshi Ram Roshan Lal v. Mohkam 
Chand Chela Ram 8 


S. P. Goyal, for Appellants; R. K. 
Chhibber, for Respondents. 


JUDGMENT :— This second appeal 
arises out of the suit brought by the appel- 
lant Meéssrs. Chhelu Mal Hari Ram for 
rendition of accounts for the sale of 300 
bags of cotton seeds alleged to have been 
entrusted to the defendant firm Mangtu 
Ram Devki Nandan of Patan I of Tehsil 
Nim-ka-thana (Rajasthan) for sale as com- 
mission agents. In contesting the suit the 
defendant-firm and its partners, who were 
impleaded as defendants, besides denying 
any such entrustment of goods for sale, ob- 
jected that the Court had no jurisdiction to 
try the suit as neither any part of cause 
of action arose within the jurisdiction of 
the Court nor any of the parties resided 
within the district of Mohindergarh where 
the suit was instituted. The learned trial 
Judge rejected the plea of jurisdiction and 
dealing with the merits of the plaintifs 
plaint granted a preliminary decree for 
rendition of accounts with costs. In appeal, 
the learned District Judge, Sangrur, with- 
out dealing with the issues relating to the 
merits of the plaintifPs claim reversed the 
decree and dismissed the suit on the find- 
ing that the decision of the trial Court on 
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the issue of jurisdiction was unsustainable 
and not warranted by the evidence adduc- 
ed at the trial. He held that no part of 
the cause of action arose at 
the suit had been instituted and, accord- 
ingly, the Subordinate Judge, who had 
tried the suit, had no jurisdiction to try 
the same. It is against this appellate de- 
cree dated 18th September, 1968, that the 
plaintiff-firm has preferred this appeal. 


2. Admittedly, none of the defen- 
dants resided or carried on business at 
Narnaul or in any part of Mohindergarh 
District of which Narnaul is the headquar- 
ter. In returning. the agen eae no part 
of cause of action arose within the terri- 
torial jurisdiction of the trial Court, the 
learned District Judge went into the entire 
relevant evidence and disagreed with its 
assessment by the trial Court. The facts 
found by him in dealing with this matter 
on assessment of the evidence cannot be 
disputed. But in challenging the finding 
of the learned District Judge that the Court 
had no jurisdiction to try the suit, Mr. S. P. 
Goyal, appearing for the appellant has 
contended that a mere wrong decision on 
the question of jurisdiction did not confer 
any jurisdiction on the District Judge act- 
ing as appellate Court to dismiss the suit 
without going into its merits. In this 
connection, he has placed reliance on Sec- 
tion 21 of the Code of Civil Procedure, 
which provides: 


“No objection as to the place of suing 
shall be allowed by any Appellate or Re- 
visional Court unless such objection was 
taken in the Court of first instance at the 
earliest possible opportunity and in all 
cases where issues are settled at or before 
such settlement, and unless there has been 
a consequent failure of justice.” 


3. Mr. Goyal argues that though 
the objection to the jurisdiction was taken 
at the earliest opportunity, in view of the 
clear wording of the section the finding of 
the trial Court on the question of jurisdic- 
tion, even though it be erroneous, could 
not be set aside by the Appellate Court 
without coming to the conclusion that’ the 
lack of territorial jurisdiction has resulted 
in “consequent failure of justice’. On re- 
ference to the judgment under appeal I 
find that this aspect of the matter was not 
present to the mind of the learned District 
Judge and he did not go into the question 
whether the as assumption of the juris- 
diction by the Subordinate Judge had re- 
sulted in failure of justice in this particular 
case. The provision as it stands cannot 
be construed as meaning that wherever a 
wrong finding on the issue of jurisdiction is 
recorded, failure of justice has to be pre- 
sumed. On the contrary, it has been ob- 
served by a Full Bench in Premadib Pic- 
tures v. New Sound Pictures, AIR 1955 
Madh Bha 193, that the expression “failure 
of justice” refers to the merits of the case. 
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Support for this observation was sought 
from the decision of the Lahore High 
Court in Kanshi Ram Roshan Lal v. Moh- 

arnaul where kam Chand Chela Ram, AIR 1934 Lah 


233, wherein Bhide, J. had said that in 
view of the provisions of Section 21 in the 
absence of prejudice to the defendant, the 
decree passed by trial Court should be up- 
held. In Lakhshmi Datt Rup Chand y, 
Goverdhan Dass, 1965 Cur LJ 256 (Punj), 
Dua, J. (now an Hon’ble Judge of - the 
Supreme Court) ee the cases of 
lack of territorial jurisdiction from those of 
inherent lack of jurisdiction observed: 

“I, however, cannot help remarking 
that defects relating to territorial jurisdic- 
tion are not treated with the same serious- 
ness or strictness as defects relating to 
want of inherent jurisdiction. In M/s. 
Tarsema Textile Traders, Bombay v. Tar- 
lok Sadhu Singh, AIR 1962 Punj 470, I 
had occasion to deal with this aspect. It 
was observed there that objection relating 
to territorial jurisdiction is taken out of the 
general principle that defect of jurisdiction 
ia respect of the subject-matter cannot be 
cured even by consent and that the ques- 
tion of territorial jurisdiction is more or less 
placed at par with irregularities which 
would vitiate the order only if resultant 
failure of justice is also established.” 


4, Falshaw, J. (as his Lordship 
then was) in Sarup Singh v. Ram Ditta 
Mal, ILR (1961) 1 Punj 508, dealt with 
the matter in these words:— 


“It is clear that the law recognises @ 
vast difference between inherent jurisdic- 
tion and purely local jurisdiction, at any 
rate as regards civil Courts. This can be 
seen most clearly in the provisions of Sec- 
tion 21 of the Civil Procedure Code which 
provides that no objection as to the place 
of suing shall be allowed by any Appellate 
or Revisional Court unless’ such objection 
was taken in the Court of first instance at 
the earliest possible opportunity and in alf 
cases where issues are settled at or before 
such settlement, and unless there has been 
a consequent failure of justice. The effect 
of this is that a defendant who fails to object 
to the local jurisdiction of a Ccurt at the 
outset, either through ignorance of the law 
or indifference, is precluded from raising 
the question of local jurisdiction in any 
subsequent appeal or revision, and even if 
he has raised an objection at the proper 
time in the trial Court and it has been dg- 
cided against him, he cannot succeed’ itt 
appeal or revision on this ground unless hé 
can show that the trial of the case by -4 
Court which did not poe local jurisdie- 
tion has resulted in the failure of justice; 
This is a clear recognition of the principle 
that local jurisdiction in civil law at any 
rate is something quite distinct from itt- 
herent jurisdiction.” 

5. Later, a Division Bench of this 
Court in Yogeshwar Raj Puri v. Yog Raj 
Puri, AIR 1967 Punj 168, to which A, N: 
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Grover, J. (now an Hon’ble Judge of the 
Supreme Court) was a party, reiterated the 
same rule and held that when a case has 
been tried out by a Court on merits and 
judgment delivered, it. cannot be reversed 
purely on the ground of jurisdiction unless 
it has resulted in failure of justice. That 
was also a case for rendition of accounts 
and the learned Judge further observed: 


“Where in a suit for accounts, parties 


had led evidence on issues relating to 
merits and a preliminary decree had been 
passed, the appellate Courts in appeal 


against the preliminary decree cannot go 
into the question of jurisdiction in the ab- 
sence of failure of justice.” 

6. It is needless to multiply autho- 
rities on this point as the wording of Sec- 
tion 21 of the Code of Civil Procedure is 
quite clear and unambiguous. It not only 
requires that objection to jurisdiction 
should be taken at the earliest, but the find- 
ing given by a Cout on the issue of juris- 
diction can be reversed only if it is fur- 
ther proved that the wrong finding record- 
ed on that issue has resulted in failure of 
justice. In the case with which we are 
dealing, no such finding as to the failure 
of justice has been recorded by the learn- 
ed District Judge. Accordingly, he was 
clearly in error in dismissing the suit solely 
on. reversing the decision of the trial Court 
on the question of jurisdiction. The 
appeal is, accordingly, accepted. The de- 
cree and the judgment of the leamed Dis- 
trict Judge are set aside and the case re- 
manded to the Court of District Judge, 
Gurgaon at Narnaul for re-hearing the 
appeal on merits in the light of the obser- 
vations made above. Parties should appear 
before the District Judge on 24th March, 
1972. No order as to costs. 


Appeal accepted. 
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PREM CHAND PANDIT, J. 

Smt. Piari Narain Dut, Appellant vV. 
Smt. Viran Devi, Respondent. 

Second Appeal No. 985 of 1961, D/- 
9-2-1972 from decree of Dewan H, C. 
Gupta, Sr. Sub-J. with enhanced appellate 
powers, Rohtak, D/- 21-8-1961. 

(A) Custom (Punjab) — Succession — 
Collateral succession —— Gaur Brahmans of 
Jhajjar Tehsil, Rohtak District — Daughter 
can represent her father and widow her 
husband but mother cannot represent son. 
Appeal No. 162 of 1967, D/- 24-11-1970 
(Punj.), Rel. on. (Paras 11, 19) 

(B) Custom (Punjab) -—— Succession — 
Gaur Brahmans of Jhajjar Tehsil, Rohtak 
District — Ancestral and non-ancestral pro- 
perty —- Widow of second degree collate- 
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ral cannot succeed against daughter. AIR 
1938 Lah 562 and AIR 1939 Lah 20, Dist. 
(Paras 11, 14, 17) 
Cases Referred: Chronological Paras 
(1970) Letters Patent Appeal No. 162 
of 1967, D/- 24-11-1970 (Punj.), 
Smt. Kago v. Smt. Chambeli 
AIR 1989 Lah 20 = 41 Pun LR 11, 
Mt. Mam Kaur v. Molia $ 
AIR 1938 Lah 562 = 40 Pun LR 937, 
Mt. Jawaharan v. Hazari 6, 

S. P. Jain, for Appellant; J. V. Gupta, 
for Respondent. 

JUDGMENT :— The dispute in this 
second appeal relates to agricultural land, 
measuring 9 Bighas 12 Biswas, situate in 
village Dhandlan, Tehsil Jhajjar, District 
Rohtak. The parties to this litigation are 
Gaur Brahmans. Their short pedigree- 
table is given below:—+ . 





A 
l | 
Net Ram Preetu 
| =-Shrimati Surjan 
Narain Datt {widow} 
=Shrimati Piari 
(widow) plaintif. Shrimati Veeran 
defendant. 
Nawal. 
2. This property was held by 


Preetu, on whose death, it was mutated in 
favour of his widow Surjan. She died on 
Ist August, 1954, and after her death, it 
was mutated in the name of her daughter 
Veeran. This mutation was effected on 
9th June, 1959. In March, 1960, Piari 
brought a suit for a declaration that the 
mutation of this land in favour of Veeran 
was wrongly sanctioned, because under the 
law, she was entitled to succeed to the pro- 
perty of Preetu as she was the widow of 
Narain Datt, a second degree collateral of 
Preetu. Some other allegations were also 
made by her but we are not concerned 
with them in the present second appeal. 

3. The suit was resisted by Veeran. 
She challenged the locus standi of the 
plaintiff to bring the suit and averred that 
she was not an heir of Preetu. It was 
also said that the plaintiff had performed 
Karewa with one Suraj Bhan and on that 
account she had lost her rights, if any, in 
the property. 

4, The trial Judge decreed the suit 
and held that the parties were governed 


by custom in matters of succession, that 
the suit property was ancestral qua the 
plaintiff, that the plaintiff had locus standi 


to file the suit, that the suit was not barred 
by limitation, that the plaintiff had not per- 
formed any Karewa with Suraj Bhan, that 
e suit was maintainable in the present 
form, that the plaintiff was a preferential 
heir to the property in question, and that 
the mutation of the land effected in favour 
of the defendant was illegal. 
5. Aggrieved, by_this decision, the 
defendant went in appeal before the learn- 
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ed Senior Subordinate Judge, Rohtak. He 
also held that the parties were governed 
by custom: in matters of succession. A part 
of the property was held to be ancestral 
arid a part non-ancestral, It was held that 
the plaintiff had no locus standi to sue. It 
was said that the ae was not a pre- 
ferential heir to the property as against 
the defendant and, consequently, the muta- 
tion of the land in favour of the latter was 
quite legal. On these findings, the appeal 
was accepted, the judgment and decree of 
the trial Court reversed and plaintiffs suit 
dismissed. The- plaintiff has come here in 
second appeal, 


A The first argument raised by the 
learned counsel for the appellant was that 
according to the answer to question No. 56 
in the Riwaj-i-am of Jhajjar Tehsil of the 


year 1909, Exhibit P-3, a daughter has 
under no circumstances any right to the 
ancestral property of her father. In this 


connection, he referred to two decisions of 
the Lahore High Court-—(i) Mt. Jawahran 
v. Hazari, AIR 1988 Lah 562; and (ii) 
Me Mam Kaur v. Molia, AIR 1989 Lah 


7. The question and answer in 
Exhibit P-3 are in Urdu. When translated, 
they will read thus: 


“Question No. 56. Under what cir- 
cumstances are daughters entitled to in- 
herit? Are they excluded by the sons, or 
by the widow, or by the near male kind- 
red of the deceased? If they are excluded 
by the near male kindred, is there any fix- 
ed limit of relationship within which such 
near kindred must stand towards the de- 
ceased in order to exclude his daughters? 
If so, how is the limit ascertained? If this 
depends on descent from a common ances- 
tor, state within how many — generations 
relatively to the deceased, such common 
ancestor must come. 


Answer. Daughters or their descen- 
dants do not get any property by inherit- 
ance. Son or sons or widow or other male 
issue of grandfather or collaterals of any 
degree exclude them.” 


8. From the question and answer 
given above, it would be clear that the 
question asked was whether the sons, the 
widow or the near male kindred of the 
deceased exclude the daughter from in- 
heritance. The reply given was that the 
son or sons or widow or other male issue 
of the grandfather or collaterals of any 
degree exclude the daughters. Thus, it 
cannot be said that the daughters under no 
circumstances can inherit the property of 
their father. In the Riwaj-i-am of the 
Rohtak District, which was the subject- 
matter of the two decisions, mentioned 
above, and relied upon by the learned 
counsel for the appellant, the answer given 
to question No. 56 was in these terms. “All 
tribes throughout except Pathans outside 
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Guriani Zail and Shekhs of Jhajjar say that 
in no circumstances has the daughter or 
her descendants a right to inheri?”. There 
the answer, as would be apparent, was 
that under no circumstances the daughter 
or her descendants have a right of inherit- 
ance. It was question No. 56 and its 
answer in the Riwaj-i-am of the Rohtak 
District, which was interpreted by the 
Division Bench of the Lahore High Court 
in Mt. Jawahran’s case, AIR 1988 Lah 56% 
and it was held: 


“According to the entry in the Riwaj- 
iam of the Rohtak District a daughter hag 
no right to succeed to her father’s landed 
property, whether ancestral or self-acquir- 
ed, and a widow has no right to alienate 
her husband’s property whether ancestral 
or self-acquired. When such entry is chal- 
lenged the burden is heavy on the party 
to prove that the entry in the Riwaj-i-am 
is wrong. 

9. Similarly, in Mt. Mam Kaur’s 
case, AIR 1939 Lah 20 it was observed by: 
Skemp J.— 

“According to the customary law of 
Rohtak District a daughter has no right to 
inherit and is not therefore heir. Hence 
she has no locus standi to challenge aliena- 
tion made by another female who is full 
owner. 


10. These two rulings, as I have 
already, said deal with the Riwaj-i-am of 
the Rohtak District and the answer to 
question No, 56 in that Riwaj-i-am is not 
couched in the same language as the ans- 
wer to question No. 56 in the Riwaj-i-ant 
of the Jhajjar Tehsil. In any case, it 
would be seen that even according to the 
answer to question No. 56, only the col- 
laterals can exclude the daughter. Admit- 
tedly, the plaintiff, in this case, was not a 
collateral. She was the widow of Narain 
Datt, a collateral, or the mother of Nawal, 
another collateral On this part of the 
case, learned counsel for the appellant con- 
tended that by virtue of the principle of 
representation, it should be held that the 
widow represented her husband, who was 
a collateral and, therefore, according to the 
answer to question No. 56, she would ex- 
clude the daughter. 


ll. In the first place, as I have 
already said in the answer itself, the word 
used is— “collateral”. Therefore, strictly 
on the basis of the answer, the plaintiff, in 
the instant case, who is not a collateral, 
cannot exclude the defendant, who is a 
daughter. Secondly, if the plaintiff wants 
to rely on the male of representation and 
say that she represents her husband who 
is a collateral, then the reply of the defen- 
dant can be that she, being the daughter 
of her father, can also represent him on the 
same principle of representation, Previous- 
ly, there was some dispute as to whether 
or not in collateral succession, the daughter 
could represent her father, because, admit- 
tedly, the widow did represent her hus- 
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band, but this matter was settled by 4 
Bench of this Court in Smt. Kago v. Smt. 
Chambeli, Letters Patent Appeal No. 162 
of 1967, decided on 24-11-1970 (Punj). 
There it was held that under custom there 
was right of representation in matters _ of 
collateral succession, that sex was no bar 
to the said right and that a daughter could 
succeed to her father. It may be stated 
that the case of the plaintiff in the plaint 
was that she was the widow of Narain 
Datt, who was a second degree collateral 
of Preetu, and, therefore, she was a pre- 
ferential heir as against the daughter of 
Preetu. No instance has either been cited 
or proved in this case in which in similar 
circumstances, the widow of a second de- 
gree collateral excluded the daughter from 
inheritance. 


12. Reference was also made by 
the leraned counsel for the appellant to 
question No. 57 in the Riwaj-i-am of the 
Jhajjar Tehsil, When translated, the ques- 
tion and answer will read thus: 

“Question No, 57. Is there any dis- 
tinction as to the rights of daughters to 
inherit (1) the immoveable or ancestral, 
(2) the movable or acquired, property of 
their father? 


Answer. Daughters do not get im- 
movable property by inheritance. As re- 
ards movable property, the father or the 


rothers are entitled to give the same, as 

much as they like, irrespective of the fact 
whether the said property be- ancestral or 
self-acquired.” 

13. On the basis of this answer to 
uestion No. 57, it was argued that the 
aughters do not, under any circumstance, 
get immovable property by inheritance. 


14. There is no’ merit in this con- 
tention, because both these questions Nos. 
56 and 57 have to be read together with 
their respective answers. Standing alone, 
question No. 57 will not make any sense. 
Jt would be seen that in reply to question 
No, 56, it was said that the daughters or 
their descendants did not get any property 
by inheritance. It obviously presupposes 
that the inheritance will go to somebody 
else in preference to the daughters. In 
this very reply, it is stated that the sons 
or the widow or other male issue of the 
grandfather or the collaterals of any degree 
will exclude them. It is only to find out 
who are the preferential heirs as against 
the daughters that question No. 56 and 
its answer have to be looked to. Under 
the answer to question No. 57, it cannot 
be suggested that since the daughters 
would not inherit the immoveable property 
at all, therefore, in their absence, it will 
escheat to the State. Their right of in- 
heritance has obviously to be compared 
with other persons, who have a preferential 
right to inherit and, therefore, it follows 
that in the absence of the latter, the daugh- 
ters will succeed. That is why I say that 
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both these questions and their answers 
have to be read together. In the instant 
case, none of the preferential heirs men- 
tioned in the reply to question No. 56 
being there, the daughter i.e, the defendant 
had to succeed, There is thus no force in 
this argument. 


15. Learned counsel then referred 
to Para 23 of the Rattigan’s Digest of Cus- 
tomary Law, in which it was mentioned 
that a daughter only succeeded to the an- 
cestral landed property of her father in de- 
fault of near male collaterals of her father 
and submitted that if there were near male 
collaterals of the father, then the daughter 
would have no right of inheritance. 


16. This again shows that the 
male collaterals alone could exclude the 
daughter from inheritance. As Į have al- 
ready said, the plaintiff is not a male 
collateral and if she wants to base her claim 
on the right of representation, then that 
contention has already been dealt with by 
me above. 


17. There is no denying the fact 
that the entries in the Riwaj-i-am or the 
general customary law as contained in the 
Rattigan’s Digest of Customary Law, relate 
to the ancestral property and not the non- 
ancestral one. In the present case, it has 
been found by the lower Appellate Court 
that out of the land in dispute, only three 
Khasra numbers, namely, 346, 350 and 
351, were proved to be ancestral. The 
remaining property was not established to 
be ancestral. Learned counsel for the 
appellant assailed this finding and argued 
that the remaining Khasra numbers were 
also ancestral. The learned Senior Sub- 
ordinate Judge has found that only the 
three Khasra numbers, mentioned above, 
were held by Shadi, the common ancestor 
of the parties. Obviously, these three 
Khasra numbers were ancestral property, 
and the remaining Khasra numbers, having 
not been occupied by the common ances- 
tor, had been correctly held to be non- 
ancestral. It was urged by the learned 
counsel for the appellant that even qua 
the non-ancestral property, the widow of a 
second degree collateral would exclude the 
daughter, but no ruling had been cited in 
support of this contention. He was also 
unable to produce any authority which laid 
down that a daughter would be excluded 
even by the collaterals seus the self- 
acquired property of her father. 


18. There is one other point that 
may be mentioned, though, ultimately, it 
may not -affect the result of the case. It 
was said that the plaintiff, Piari, succeeded 


_ as the widow of her husband Narain Dutt, 


but the learned Senior Subordinate Judge 
held that she did not succeed as the widow 
of Narain Dutt, but as the mother of 
Nawal, son of Narain Datt. From the re- 
venue excerpts produced in the case, the 
learned Judge concluded that after Narain 
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Datt, Nawal succeeded to his property and 
en Nawal’s death, the property came to 
Piari. She was, admittedly, the mother 
of Nawal and the widow of Narain Datt. 
But since the last male holder of the pro- 
perty was Nawal, therefore, the learned 
Judge held that she succeeded as the 
mother of Nawal and not as the widow of 
Narain Datt. ' 


19. This argument was raised by 
the learned counsel for the appellant pre- 
sumably because if she succeeded as the 
mother of Nawal and not as the widow of 
Narain Datt, then she could not even take 
advantage of the principle of representa- 
tion, because there are authorities that lay 
down that a widow represents the husband 
and the daughter her father. There is, 
however, no ruling for this proposition that 
the mother represents the son. But be 
that as it may, as I have already said, if 
the plaintif wants to depend on the prin- 
ciple of representation, then she can be 
properly met with a plea by the defendant 
that in that case the latter also represents 
her father, whose property she inherits. 

20. In view of what I have said 
above, this appeal fails and is dismissed. 
In the circumstances of this case, however, 
I will leave the parties to bear their owa 


costs. 
Appeal dismissed. 





AIR 1972 PUNJAB & HARYANA. 408 
(V 59 C 133) 


D. K. MAHAJAN, J. 


Tokha and others, Appellants v. Smt. 
amman and others, Respondents. 


Second Appeal No. 295 of 1961, D/- 
8-2-1972, from decree of Murari Lal Puri, 
Dist. J., Hissar, D/- 18-11-1960. 


(A) Hindu Succession Act (1956), Sec- 
tions 4 and 14 — Alienation of occupancy 
rights by widow — Embargo on, put by 
S. 59 (8) does not exist in view of Ss. 4 
and 14 — Gift in 1957 is valid. (X-Ref:— 
a Tenancy Act (16 of 1887), 8, 59 


In view of Sections 4 and 14 the em- 
bargo put on the alienation of occupancy 
rights on the widow under Section 59 (8) 
Punjab Tenancy Act does not exist as after 
the coming into force of the Hindu Suc- 
cession Act and by reason of Section 14 
(D, the widow holding the occupancy rights 
or her lifetime becomes the absolute 
owner of those rights and hence a gift of 
those rights by her in 1957 would be valid. 

(Para 6) 


(B) Punjab Tenancy Act (16 of 1887), 
§. 59 (3) — Gift of occupancy rights by 
widow in violation of S. 59 (3) — Widow 
becoming absolute owner under Punjab 
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Tokha v. Samman (D. K. Mahajan J.) 


. However, on the death of Rupan, 


A. I. R. 


Occupancy Tenants (Vesting of Proprietary 
Rights) Act from 15-7-1958 — S. 59 (8) 
cannot apply — Gift would be valid. 

Where the widow holding occupancy 
rights for her lifetime made a gift of those 
rights in violation of Section 59 (8) in 1957 
the gift would be void and the occupancy 
land would remain vested in her but when 
she becomes the absolute owner of those 
rights under the Punjab Occupancy Ten- 
ants (Vesting of Proprietary Rights) Act 
with effect from 15-7-1958 when the Act 
came into force, S. 59 (8) will not apply 
and the gift would be valid. (Paras 7, 8) 

D. N. Aggarwal with B. N. Aggarwal, 
for Appellants; H. S. Wasu, Sr. Advocate 
with L. S. Wasu, for Respondents. 

JUDGMENT :— This second appeal 
is directed against the concurrent decisions 
of the Courts below dismissing the plain- 
tifPs suit. 

2. In order to appreciate the con- 
troversy in this appeal, a short pedigree- 
table may be set down:— 

CHE! RAM 
pec ard tenant: died 1909) 





Mst. Buca (widow) 


| 
Mst. Sama (widow) 
I 
Tokha Mst. Patori 
{adopted son) (daughter) 
plaintiff. ł 
Ganpat 


(daughter’s son). 

g. On the death of Chet Ram, 
there was a dispute between his two 
widows and his adopted son Tokha. This 
dispute was settled by a compromise be- 
fore the Revenue authorities. The compro- 
mise was that the widows will make a state- 
ment before the revenue officer and get 
the mutation sanctioned in all the three 
villages in which the land will be entered 
as one-third, one-third and one-third in the 
names of the adopted son and the two 
widows. In case they do not make such 
a statement, then the land in village 
Sheikhupura will remain in possession of 
the adopted son and the land in villages 
Kheowali and Phaggu would remain in 
possession of the two widows. Steps were 
taken to get the mutation entered but they 
failed. The result was that the adopted 
son remained in possession of the land in 
Sheikhupura and the two widows remained 
in possession of the land in the two remain- 
ing villages. It was also provided in the - 
compromise that on the death of any one 
of the widows, the land left by her would 
be mutated half and between the 
adopted son and the surviving widow. 
which 
took place in 1932, this clause of the com- 
promise was not given effect to and in 
village Kheowali her share of the land was 
mutated in the name of Mst. Sama and 
half of it was not mutated in the name of 
Tokha as provided in the compromise. It 
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may be mentioned that Tokha took no 
steps to enforce the compromise within 12 
years of the death of Mst. Rupan. In the 
year 1957, Mst, Sama gifted the land in 
village Kheowali to her daughter Mst. 
Patori. This led to the present suit by 
Tokha to challenge the gift. A number of 
pleas were advanced by Tokha but with- 
out success and he has failed in the trial 
Court as well as in the lower appellate 
Court. He has now come up in second 
appeal to this Court. 


4, The contention of Mr. Aggar- 
wal in the second appeal is that Tokha can 
challenge the gift made by Mst Sama be- 
cause Mst. Sama was holding the occu- 
pancy tenancy rights on the date when 
she made the gift and under Section 59 
(8) of the Punjab Tenancy Act, her gift 
wo be void. Therefore, the short ques- 
tion that has to be settled is whether the 
gift made by Mst. Sama is void? 


5. There are two ways of ele 
at the matter. One, what is the effect o 
the Hindu Succession Act on Section 59 
(8) of the Tenancy Act? Section 4 of the 
Hindu Succession Act is in the following 


erms:—— 

“4. (1) Save as otherwise expressly 
provided in this Act,— 

(a) any text, rule or interpretation of 
Hindu law or any custom or usage as part 
of that law in force immediately before the 
commencement of this Act shall cease to 
have effect with respect to any matter for 
which provision is made in this Act; 

(b) any other law in force immediate- 
ly before the commencement of this Act 
shall cease to apply to Hindus in so far as 
it is inconsistent with any of the provisions 
contained in this Act. 

(2) For the removal of doubts it is 
hereby declared that nothing contained in 
this Act shall be deemed to affect the pro- 
visions of any law for the time being in 
force providing for the prevention of frag- 
mentation of A PA holdings or for 
the fixation of ceilings or for the devolu- 
tion of tenancy rights in respect of such 
holdings.” 

6. Thus it provides that its provi- 
sions will override other provisions in 
other laws which are inconsistent with its 
provisions. Section 14 is one of the provi- 
sions of the Hindu Succession Act. It st- 
pulates that any female Hindu in posses- 
sion of property whether acquired _ before 
or after the commencement of the Act, 
shall be the full owner thereof and in the 
explanation, property acquired by way of 
maintenance or as a limited estate would 
be property within the meaning of sub-sec- 
tion (1) of Section 14. It would be differ- 
ent if the case had fallen under sub-section 
(2) of Section 14. On the facts, that is 
not the case and it is also not the conten- 
tion of the learned counsel that his case 
falls under Section 14 (2) of the Hindu 
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Succession Act. His real contention is 
that if reference is made to Section 4 (8) 
of the Hindu Succession Act, it must follow 
that the provisions of Section 14 will not 
apply to occupancy tenants. The learned 
counsel was constrained to admit that the 
rights of an occupancy tenant are property 
and that being so it follows that Section 14 
will govern the case. However, the learn- 
ed counsel was under the impression that 
absolute right of occupancy would mean 
proprietary right instead of occupancy right, 
ie. Mst. Sama would cease to [< an occu- 
pancy tenant and would become a pro- 
prietor. This is not what would happen 
under Section 14 (1). Mst. Sama betore 
the Hindu Succession Act came into force 
held the occupancy rights as a widow that 
is, for her lifetime and on her death they 


-would not pass on to her heirs but to the 


heirs of her husband under Section 59 of 
the Tenancy Act. If the law as it existed 
prior to the Hindu Succession Act had 
stood, the position would be different. But 
after the coming into force of the Hindu 
Succession Act and by reason of Section 14 
1) she has become the absolute owner of 

ose rights and the limited estate she held 
in those rights no longer exists. Therefore, 
her position vis-a-vis the occupancy rights 
is that of an absolute owner and even bet- 
ter than that of a male owner of - such 
rights. The male owners alienation of 
occupancy rights, if the rights were ances- 
tral, could be questioned by his reversion- 
ers, whereas the alienation of such rights 
by a female owner cannot be questioned. 
If the matter is viewed in this perspective, 
it will be clear that in view of Section 4 
of the Hindu Succession Act read with 
Section 14, the embargo put on the aliena- 
tion of occupancy rights on the widow 
under Section 59 (8) of the Tenancy Act 
does not exist. That being the position of 
matters, it is idle to contend that the gift 
by Mst. Sama in 1957 was void. 

T- In any case, if I am wrong in 
my view that Section 4 of the Hindu Suc- 
cession Act overrides Section 59 (3) of the 
Tenancy Act, there would be no difference 
in the position. It is true that in 1957 
occupancy tenants of evacuee land-owners 
did not become proprietors of their hold- 
ings under the Punjab Occupancy Tenants 
(Vesting of Proprietary Rights) Act, 1952. 
But the position was reversed by an Ordi- 
nance which came into force on 15th of 
July, 1958, and from that date the female 
occupancy tenants of owners who were 
evacuees also became the absolute owners 
of the land which was under their posses- 
sion as occupancy tenants. In other words 
they became proprietors of that land and 
Section 59 (8) will not apply, because the 
occupancy rights have disappeared by mer- 
ger in the larger estate, ie. ownership, by 


operation of law. The by widow 
being void this result would inevitably fol- 
low. The gift being void, the land of 


which Mst. Sama was the occupancy ten- 
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ant remained vested in her and with effect 
from 15th July, 1958, when the Occupancy 
Tenants (Vestin of Proprietary Rights) 
Act came into Pane she became the abso- 
lute owner of those rights, 


8. It has been settled by this 
Court that when a female acquires occu- 
ancy rights under the Occupancy Tenants 
(Vesting of Proprietary Rights) Act she 
becomes the absolute owner of the rights 
acquired, that is, she becomes an absolute 
owner of the land of which she was the 
occupancy tenant and as an absolute owner 
7 can do whatever she likes with the 
and. 

9. In this view of the matter, there 
is no force in this appeal; the same fails 
and is dismissed, ut there will be no 


order as to costs. 
. Appeal dismissed. 


hn - . bet Š 


AIR 1972 PUNJAB & HARYANA 408 
(V 59 C 134) 


PREM CHAND PANDIT, J. 


Kartar Singh and others, Petitioners vs 
Bachan Singh and others, Respondents. 


~ Civil Revn. Petns. Nos. 902 and 903 
of 1971, D/- 28-83-1972, against order of 
K. S. Tiwana Appellate Authority under 
os U. R. R. Act, Ferozpur, D/- 7-6- 


Index Note-~ (A) East Punjab Urban 
Rent Restriction Act (3 of 1949), Ss. 2 (c) 
and 13 — Landlord — Joint owners of 
land — One of them leasing out a portion 
on monthly rent — Locus standi to apply 
under S. 18. (X-Ref:— Evidence Act 
(1872), S. 116 — Estoppel against denial 
of Landlord’s title). . 


Brief Note-—- (A) Where one of the 
joint owners of a vacant land an ouse 
granted a lease of a portion of the land to 
a tenant on monthly rent, he would be 
covered by the definition of a landlord in 
Section 2 (c) of the Act and would alone 
be entitled to maintain an application under 
Section 18 for eviction of the tenant. The 
tenant or persons claiming under him 
could not deny his title until he had actual- 
ly given up the possession and restored the 
same to the landlord. AIR 1959 Andh Pra 
92, Rel. on. (Paras 8, 9) 

Index Note— (B) East Punjab Urban 
Ment Restriction Act (8 of 1949), S. 15 (5) 
= Revision —- New plea based on ques- 
tions of fact —- Cannot be allowed. 


Brief Note— (B) Where the tenant in 
fn eviction petition against him has’ not 
PE raised in his written statement 
all the necessary facts which would dis- 
entitle the landlord from maintaining the 
application, the tenant cannot be allowed 
for the first time in revision against the 
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Kartar Singh v. Bachan Singh 


A.I. R. 


order of eviction to raise the pleas based 
on those questions of fact. (Para 14) 


= Index Note— (C) East Punjab Urban 
Rent Restriction Act (8 of 1949), S. 15 — 
Lease by two co-owners — Right of one 
to maintain application for eviction — 
Effect of partition decree drawn on plain 
paper prior to application for eviction. 
(X-Ref:—- Stamp Act (1899), S. 35), 


Brief Note— (C) B .and R, two co- 
owners of the premises executed a lease 
for a term in favour of S on monthly rent. 
Subsequently, in a partition suit between 
the co-owners the premises fell to B’s share. 
The partition decree D/- 30-7-1965, was 
drawn on unstamped pps even though 
the required stamp had been supplied in 
the suit On 15-4-1967 the other co- 
owner R executed a Kabuliat accepting 
the vendees from the tenant as monthly 
tenants in respect of his half share in the 
premises. B then filed an application for 
eviction against S and his successors-in- 
interest on grounds of non-payment of rent 
and sub-letting. 


Held (i) that B had become the ex- 
clusive owner of the premises on 80-7- 
1965 when the partition suit was decreed. 
The unstamped partition decree was vali- 
dated from the date it was made on sup- 
plying the stamp paper. Hence, by the 
execution of the kabuliyat on 15-4-1967 by 
R he could not vest any tenancy rights in 
the vendees. Therefore, B who had be- 
come the full owner of the property could 
file an ejectment application. AIR 1948 
All 875 and AIR 1945 Pat 482 and AIR 
1942 Lah 260 (FB), Discussed and Dis- 
tinguished. (Para 19) 


(ii) that as the sale in favour of the 
vendees was without the written consent 
of B the vendees were not direct tenants 
of B. Hence, the order of eviction for 
non-payment of rent and sub-letting passed 

y the lower Courts was correct. 
(Paras 21, 22) 


Cases Referred: Chronological Paras 


(1962) 64 Punj LR 1185 = ILR 
(1963) 1 Punj 478, Vir Bhan v. 
Avtar Krishan 

AIR 1959 Andh Pra 92 = (1959) 1 
Andh WR 148, B. Sreeramulu v, 


Kalipatnapu Venkateswar Rao 8 
AIR 1948 All 375, Ganesh Prasad v. 
Mt, Makhna 15 


AIR 1945 Pat 482 == ILR 24 Pat 
a Raghubir Sahu v. Ajodkya 


ahu 15 
AIR 1942 Lah 260 = ILR (1942) Lah 
807 (FB), Gopi Mal v. Vidya Wanti 
10, 11, 15, 16, 17, 18 
ATR 1988 Mad 307 = 47 Mad LW 
51, Pandivi Satyanandam v. Param- 
kusam Nammayya 12, 18 
AIR 1982 Lah 249 = 83 Puni LR 
843, Dilbagh Rai v. Mt. Teka Devi R 
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ORDER:— The facts giving rise to 
these two connected revision petitions 
Nos. 902 and 903 of 1971 are these. Ba- 
@han Singh, his brother Ratan Singh and 
their mother Karam Kaur were owners of 
a vacant site, measuring about 4 Kanals, 
situate in Moga, District Ferozepur. On 
14th May, 1951, vide Exhibit A-6, Bachan 
Singh and his brother Ratan Singh gave 
on rent a vacant site, measuring 1 Kanal 
19 Marlas, comprised in Khasra No. 6711/ 
2419, on a portion of which was construct- 

one house, consisting of 4 rooms, rest 
being a courtyard, to Sardara Singh for a 
period of 4 years and 2 months, com- 
mencing from Ist June, 1951, at a month- 
ly rent of Rs, 100/-. Subsequently, on 
15th January, 1955, vide Exhibit A-I, Ba- 
chan Singh leased out the adjoining vacant 
site measuring approximately 27 Marlas to 
Sardara Singh for one year at Rs. 65/- 
per month, commencing from that very 
date. Sardara Singh then started carrying 
on the business of a saw mill on these pre- 
mises. Thereafter, he took his brother 
Kartar Singh son of Bhagat Singh as a 
partner with him in the said business. The 
exact date when he did so, is not quite 
clear on the record. On 24th June, 1966, 
there was a partition between the two 
brothers, namely, Sardara Singh and Kartar 
ne regarding the business of the saw 

iii and some other properties. In the 
partition, the tenancy rights in these pre- 
mises and this business came to the share 
of Kartar Singh. On 29th August, 1966 
Kartar Singh entered into an agreement for 
the sale of this business along with the 
tenancy rights in the premises in favour 
of Hardev Singh and his two brothers Bal- 
dev Singh and Kartar Singh alias Sewa 
Singh for Rs, 12,000/- and he took Rupees 
4,000/- as earnest money. One condition 
fn this agreement was that Kartar Singh 
would see that the vendees are accepted 
as tenants of the premises by the owners 
thereof. Out of this Rs. 12,000/-, Rupees 
1,000/- were kept with one Bihari Lal 
Jindal as security for making the owners 
accept the vendees as the tenants of the 
premises. On 5th September, 1966, the 
actual sale-deed was also executed by Kar- 
tar Singh. On 6th April, 1967, Rattan Singh 
served anotice onthe vendees, namely,Har- 
dev Singh and his brothers Baldev Singh and 
Kartar Singh alias Sewa Singh, requiring 
them to pay the half-fent of the premises, 
i, e. Rs. 60/- per month, to him, because 
he was the owner of the premises along 
with his brother Bachan Singh. On 15th 
April, 1967, Rattan Singh executed a Ka- 
buliatnama, Exhibit R-8, accepting the ven- 
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dees as his tenants mi half share in the 
property, at a monthly rent of Rs. 60/-. 
On the same day, he received rent also for 
the Pe Ist April, 1967, to 30th April, 
1967, by virtue of receipt, Exhibit R-4. 
On 24th April, 1967, Rs. 1,000/-, which 
were kept with Bihari Lal Jindal as secu- 
rity, were taken by Kartar Singh, because 
in the meantime Rattan Singh had executed 
the Kabuliatnama in favour of the vendees. 
On 8lst March, 1968, Rattan Singh by 
another receipt, Exhibit R-18, received 
Rs. 240/- from the vendees as rent from 
Ist December, 1967, to 3lst March, 1968. 
On llth August, 1968, vide Exhibit R-20, 
Rattan Singh served a notice, through a 
counsel, on the vendees saying that the 
rent due had not been paid and the same 
should be immediately paid to him, other- 
wise ejectment proceedings would be start- 
ed against them. 


In the meantime, on 7th February, 
1964, Karam Kaur, the mother of Bachan 
Singh and Rattan Singh, filed a suit for 
partition of the joint property, including 
the two premises in dispute, against her 
two sons. ‘This suit was decreed on 30th 
July, 1965, and these premises came to the 
share of Bachan Singh alone. According 
to vendees, that decree, however, was pre- 
pared on a plain paper and not drawn 
upon a non-judicial stamp-paper. On 7th 
June, 1967, out of the joint Khasra 
No. 6711/2419, Rattan Singh sold 10 Mar- 
las along with some other land, to Mohin- 
der Kaur for Rs. 15,000/-. On 5th Janu- 
ary, 1968, she served a notice on the ven- 
dees saying that she had purchased 10 
Marlas, out of the said Khasra number, on 
which the saw mill of the vendees was 
working and, therefore, the rent of that 
portion should in future be paid ‘to her, 
otherwise she would be forced to file eject- 
ment proceedings against them. On 7th 
June, 1968, Balbir ‘Singh son of Bachan 
Singh filed a suit for pre-emption regarding 
the sale made by Rattan Singh on 7th 
June, 1967. What happened to this pre- 
emption suit is not clear on the record. 


On 12th June, 1968, Mohinder Kaur 
filed an ejectment application against the 
vendees on the aout of non-payment of 
rent. On 2nd August, 1968, the arrears 
of rent, i. e. Rs. 120/-, plus costs and in- 
terest were paid by the vendees to Mohin- 
der Kaur before the Rent Controller on the 
first date of hearing, with the result that 
this application was dismissed on the same 
day, vide Exhibit R-15. On 81st August, 
1968, Bachan Singh filed two ejectment ap- 
plications against the vendees. He also 
impleaded Sardara Singh and his brother 
Kartar Singh in both these applications. 
The two applications, according to him, 
had to be made because, there were two 
separate tenancies one dated 14th May, 
1951, Exhibit A-6, and the other dated 
15th January, 1955, Exhibit A-l. His 
grounds were that the premises had come 
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to his share in partition in joy, 1965. As 
regards the tenancy covered by Exhibit 


A-6, the grounds of ejectment were: first- 
ly, that Sardara Singh had not paid the 
rent from lst June, 1968, and secondly 
that he had sublet the premises to his 
brother Kartar Singh and the three ven- 
dees, As regards the other tenancy cover- 
ed by Exhibit A-l, the grounds of eject- 
ment were (i) that the rent had not been 
paid regarding the same from Ist June, 
1964, and (ii) that Sardara Singh had sub- 
let these premises in the same way as he 
had done the other one. 


2. These applications were con- 
tested only by the vendees, because Sar- 
dara Singh and his brother Kartar Singh 
admitted the claim of Bachan Singh. The 
case set up by the vendees was that Bachan 
Singh and Rattan Singh, and not their 
mother Karam Kaur, were the owners of 
both these premises, which had not fallen 
to the share of Bachan Singh on partition 
as alleged by him, with the result that he 
alone could not file the ejectment applica- 
tions. They denied that there was any 
subletting, because they were the direct 
tenants of Bachan Singh and Rattan Singh. 
Regarding the payment of rent, it was 
ene that half of the rent had already 

een paid by them to Rattan Singh, but 

in spite of that, they were pre ared to pay 
whatever rent was demanded by Bachan 
Singh, provided he acknowledged them as 
his tenants. It was also alleged that no 
notice under Section 106, Transfer of Pro- 
perty Act, had been issued by Bachan 
Singh and, consequently, in the absence of 
such a notice, the ejectment applications 
were not maintainable. It was further said 
that Rattan Singh was also a necessary 
party, especially when he never wanted to 
eject them from the premises in question. 
It was also pleaded that after Sardara 
Singh kad taken both these premises on 
rent, ke had joined his brother Kartar 
Singh as a partner with him and both of 
them had then raised constructions on the 
vacant site. Those constructions had also 
been sold to them by virtue of the sale- 
deed, Exhibit R-7. That being so, the 
Rent Controller had no jurisdiction to order 
their ejectment from these premises. 


3. On the pleadings of the parties, 
the following issues were ed:— 


“1. Whether the respondent is liable 
to be ejected on the grounds mentioned 
in the petition? 

2. Whether the relationship of land- 
lord and tenant exists between the parties? 


8. Whether the petitioner alone is 
competent to file the application? i 


4. Whether the respondent has made 
any construction on the premises in dis- 
ute and as such this Court has no juris- 
diction to try this case? 
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5. Whether respondents Nos. 1 and 2 
had entered into any partnership? If so, 
its effect? j 

6. Whether a new tenancy was creat- 
ed in favour of respondents Nos. 3 to 5 as: 
alleged?” 

4, The Rent Controller came to the 
conclusion that the vendees were liable to 
be ejected on account of non-payment of 
rent and also subletting, According to the 
Rent Controller, there was relationship of 
landlord and tenant between the applicant 
and Sardara Singh, but there was no such 
relationship between the vendees and Ba- 
chan Singh. It was found that Bachan 
Singh alone was competent to file the eject- 
ment applications. As regards issue No. 4, 
the Rent Controller came to the conclusion 
that it could not be held that any construc- 
tion on the pee in dispute was madé 
at the cost of either the vendees or Sardara 
Singh and his brother Kartar Singh. Under 

is very issue, it was held that the claim 
of the vendees to the super-structures exist- 
ing on the pa in question, could be 
settled only by a Civil Court and the Rent 
Controller was not competent to give re- 
lief on that score. The jurisdiction of thé 
Rent Controller to try these ejectment ap- 
plications was not barred. Under issue 
No. 5, it was held that Sardara Singh had 
entered into a partnership with his brother 
Kartar Singh, but there was no subletting 
on that account. As regards issue No. 6, 
the finding was that no new tenancy had 
been created in favour of the vendees as 
alleged by them. On these findings, the 
Rent Controller, accepted the ejectment 
applications. a 

5. When the matter went in ap- 
peal before the Appellate Authority, he 
affirmed the findings of the Rent Controller 
practeuly on all the issues, except this that 
e ordered the ejectment of the vendees on 
the ground of subletting alone, and dis- 
missed the appeal. Against that decision, 
the present two revision petitions have 
been filed by the vendees. This order 
will dispose of both of them. 

6. The main point to be consider- 
ed in these cases_is whether Bachan Singh 
alone could file the ejectment applications, 
because if he could not do that, the said 
applications would be dismissed on _ that 
ground alone and no other quesiion will 
arise for decision. 


7. As already mentioned above, 
there were two tenancies created in this 
case one by Exhibit A-6 dated 14th May, 
1951, and the other by Exhibit A-1 dated 
15th January, 1955, and it is, therefore, 
that Bachan Singh had to file two eviction 
applications. 

8. As regards Exhibit A-l, it iz 
common ground that this tenancy was creat- 
ed by Bachan Singh alone, because he 

ave on rent a vacant site about 27 Mar- 
as in area for one year to only Sardara 
Singh at a monthly rent of Rs. 65/-. Even 
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if the said vacant site might be jointly 
owned by Bachan Singh and his brother 
Rattan Singh, in as much as the former had 
given it on rent to Sardara Singh, he alone 
could maintain the eviction application. He 
would be considered to be the landlord of 
the premises and would be covered by the 
definition of this word in Section 2 (c) of 
the East Punjab Urban Rent Restriction 
Act, 1949, There it has been stated that 
“landlord” means any person for the time 
being entitled to receive rent in respect of 
any building or rented land whether on 
is own account or on behalf or for the 
benefit, of any other person, or as a trus- 
tee, guardian, receiver, executor or ad- 
ministrator for any other person, and in- 
cludes a tenant who sublets any building 
or rented land in the manner hereinafter 
authorised, and, every person from time 
to time deriving title under a landlord. 
Thus, Bachan Singh would be fully cover- 
ed by this definition. His tenant Sardara 
Singh could not deny his title during the 
continuance of the tenancy and till he had 
actually given up the possession and restor- 
ed the same to Bachan Singh. This would 
be apparent from Section 116 of the In- 
dian Evidence -Act, which says that no 
tenant of immovable property, or person 
claiming through such tenant shall during 
the continuance of the tenancy, be permit- 
ted to deny that the landlord of such ten- 
ant had, at the beginning of the tenancy, 
a title to such immovable property. To the 
same effect is the decision of a Division 
Bench of Andhra Pradesh High Court in 
B. Sreeramulu v. Kalipatnapu Venkates- 
war Rao, AIR 1959 Andh Pra 92, where 
it was held: 


“The section embodies the principle of 
estoppel arising from the contract’ of ten- 
ancy. It is based upon a healthy and 
salutary principle of law and justice that 
a tenant who could not have got possession 
but for his contract of tenancy admitting 
the right of the landlord should not be 
allowed to launch his landlord in some in- 

uitable situation taking undue advantage 


of the possession that he got and any pro- 
bable defect in the title of his landlord. 
Of course he can deny his title after he 


gives up the possession having thus restor- 
ed status quo ante. 


All that is necess for the applica- 
tion of the above principle is that there was 
a contract of tenancy and that the tenant 
took possession of the land under the title 


or with the permission of the landlord or 
the person then in possession. Possession 
and permission being established estoppel 


would bind the tenant during the continu- 
ance of the tenancy and until he does not 
Surrender his possession. 


Evidently both the landlord and the 
person in possession at the time of the con- 
tract are within the protection of the pro- 
vision. A person in possession within the 
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meaning of the section need not be a full 
owner; he may be a mortgagee, lessee or 
any other person having right to or is in 
actual possession. However defective the 
title of such a person or even the landlord 
may be at the time of the creation of the 
tenancy the person inducted under the term 
of the contract cannot be permitted to rely 
on that defect to his advantage or to per- 
petuate his possession or to act in detri- 
ment to the Jandlord’s right.” 
could 


9. If Sardara Singh not 
deny the title of Bachan Singh, similarly 
the former’s brother Kartar Singh, who had 
been taken by him as a partner in hi 
business, or the vendees from Kartar Singh, 
could not do so. Under these circum- 
stances, it has to be held that so far as 
the rent-deed, Exhibit A-I is concerned, 
Bachan Singh alone could file the eject- 
ment application. 


10. Coming to the other rent-note, 
Exhibit A-6, it is true that by the same, 
Bachan Singh and his brother Ratan Singh 
had given on rent the other premises to 
Sardara Singh for a period of 4 years and 
two months on a monthly rent of Rs. 100. 
It was urged that an application for eject- 
ment against the tenants filed by one of 
the landlords only was not ‘competent 
(vide Hargulal v. Khushal, 20 Pun LR 
19 There are authorities, which lay 
down that in the case of joint owners of 
property, which had been rented out, a 
petition for ejectment of the tenant was 
maintainable even at the instance of one 
of them, if the same was required for his 
bona fide residence. (See in this connec- 
tion Vir Bhan v. Avtar Krishan, 1962-64 
Pun LR 1185). It is, however, not neces- 
sary to decide this point, because, in the 
instant case, it is on the record that one of 
the owners of these premises, i.e., Ratan 
Sg had, by virtue of Exhibit R-8, dated 
15th April, 1967, admitted the petitioners 
to be his tenants qua his half share in the 
said property and permitted them to stay 
on, and that being so, the other co-owner, 
namely, Bachan Singh could not perhaps 
file an ejectment application for their evic- 
tion merely from his half-share in the rent- 

property. His case, however, was that 
in a partition suit between him, his brother 
and mother, the premises covered by Exhi- 
bit A-6, along with the other premises 
covered by Exhibit A-1, had come to his 
exclusive share on 30th July, 1965 (Exhi- 
bit A-7). The partition suit had been de- 
creed and a regular decree-sheet had also 
been prepared on the same day. If this 
fact is established, then there is no doubt 
that Bachan Singh alone could file an 
ejectment a pica regarding these pre- 
mises as well. The objection of the peti- 
tioners regarding this matter, however, is 
that although the decree-sheet was prepar- 
ed on the said date, but it had been drawn 
on a bars paper and not on a proper non- 
judicial stamp paper and that being so, 
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there was no valid decree in existence, on 
the basis of which Bachan Singh could 
claim his exclusive right to the property 
in question. Reference in this connection 
was made to (i) a decision of Dalip Singh 
J. in Dilbagh Rai v. Mt. Teka Devi, AIR 
1932 Lah 249; and (ii) a Full Bench rul- 
ing of the Lahore High Court in Gopi Mal 
v. Vidya Wanti, AIR 1942 Lah 260 (FB). 
In the former authority, it was observed: 


“In a partition suit a final decree was 
not ‘stamped with a judicial stamp although 
court-fee stamp was attached to it. The 
executing Court held by mistake that the 
decree was properly stamped and allowed 


execution: 


Held that notwithstanding the provi- 
sion of Section 36 (of the Stamp Act) as 
the decree was not drawn up on a stamp 
paper it could not be deemed to be a de- 
cree at all and therefore there was nothing 
for the executing Court to act upon. 

11. In Gopi Mal’s case, AIR 1942 
Lah 260 (FB) it was held: 


“Where the Court has drawn up a 
partition decree without the proper stamp 
whether after a considered decision or whe- 
ther only by inadvertence, there is no lack 
of inherent jurisdiction, though there might 
be an irregularity or illegality in the exer- 
cise of jurisdiction and therefore it cannot 
be said that there is no decree in existence 
at all. There is a decree but not a decree 
that can be acted upon until a proper 
stamp is supplied, but the decree can be 
validated by the addition of the proper 
stamp and therefore it cannot be said that 
there is no decree at in the sense that 
that decree is merely a piece of waste 
paper which cannot be validated by the 
addition of the stamp unless the presiding 
officer re-signs the decree after it is stamp- 
ed. 


Where a partition decree is drawn up 
without proper stamp and the executing 
Court without objection proceeds to exe 
cution, there is no lack of inherent jurisdic- 
tion in the executing Court, to act upon 
the decree, that is to execute it but there 
is an illegality or error affecting its juris- 
diction in proceeding to act upon a decree 
which the statutory bar provided by Sec- 
tion 35 (of the Stamp Act) forbids it from 
doing. Once the proper stamp is supplied, 
the validity of the decree would date back 
to the date of the decree and therefore the 
execution application instead of being 
struck off might proceed as from that date. 
But this would not validate the proceed- 
ings that had taken place before the pro- 
per stamp was supplied. Those proceed- 
ings would still be without jurisdiction in 
the sense that the Court was barred by 
statute from proceeding in the way it did 
without a proper stamp and therefore the 
proceedings were without any legal justifi- 
cation.” 


A.I R: 


12. It was further contended  thaé 
unless the decree was engrossed on a non- 
judicial stamp paper and signed by the 
fudge, it was no decree at all and the Sub- 
ordinate Judge had no jurisdiction to pre- 
pare the decree on a plain paper. In this 
connection, reliance was placed on a Bench 
decision of the Madras High Court in 
Pandivi Satyanandam v. Paramkusam Nam- 
mayya, AIR 1938 Mad 307, wherein it was 
observed that a final decree for partition 
had no existence as a decree until it was 
engrossed on proper non-judicial stamp 
paper. 

13. It is common 
requisite stamp paper had been supplied in 
the Nels suit and the argument raised 
by the learned counsel for the respondent 
was that by the said supply the validity of 
the partition decree Acted: back to the date 
of the decree, i.e. 80th July, 1965, and 
from that date, Bachan Singh alcne became 
the exclusive owner of the premises and 
if later on 15th April, 1967, Ratan Singh 
executed a Kabuliatnama, Exhibit R-8, re- 
garding these very premises in favour of 
the petitioners, that would have no effect 
and would not confer any tenancy rights 
in the said premises on them. Counsel for 
the petitioners, on the other hand, submit- 
ted that the exact date, on which the said 
stamp paper was supplied, was not proved 
on the record and moreover, if Ratan Singh 
had executed Exhibit R-8 before the said 
date, he could pass by that document a 
valid title regarding the tenancy rights in 
favour of the petitioners, because on that 
day, Bachan Singh was not the exclusive 
owner of the premises. 


l4. It may be stated that all these 
objections had not been taken by the peti- 
tioners in the written statement filed by 
them. It was not said by them that the 
stamp duty was paid after 15th April, 
1967, on which date Exhibit R-3 was exe- 
cuted. It was further not said that the 
decree was not prepared on a proper stamp 
paper. As a matter of fact, it was not 
even pleaded that the said decree was in 
any way defective and not capable of exe- 
cution. These are all questions of fact, 
which should have been epe eea raised 
in the written statement. If that had been 
done, Bachan Singh could have adduced 
evidence to show that the requisite stamp 
was supplied on the day when the judg- 
ment was announced and the decree was 
signed and further that it had been en- 
grossed on a non-judicial stamp paper of 
the proper value. The respondent could 
have also shown that Exhibit R-3 was a 
collusive document or a forgery. It is 
further significant to mention that Ratan 
Singh, who had executed Exhibit R-8, had 
not been examined by the petitioners and 
no question regarding this matter was put 
either to Bachan Singh or any of the wit- 
nesses. As a matter of fact, in the written 
statement, the position taken by the peti- 


ound that the 
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tioners was that they had taken the pre- 
mises in question both from Ratan Singh 
and his brother Bachan Singh. It follows 
therefrom that Exhibit R-8, according to 
which Ratan Singh alone had executed the 
Kabliatnama, was either a forgery or else 
it was a collusive document and not writ- 
ten on the date it bears. In my opinion, 
therefore, the petitioners are not entitled to 
raise all these objections without mention- 
ing them in the written statement. 


15. This apart, even according to 
the Full Bench decision of the Lahore High 
Court in Gopi Mal’s case, AIR 1942 Lah 
260 (FB) once the proper stamp was sup- 
pi the validity of the decree would date 

ack to the date of the decree. That be- 
ing so, if once it is conceded that the pro- 
per stamp was supplied, as is the position 
in the instant case, the partition decree 
would be effective from 80th July, 1965, 
when the suit was decreed. A Bench of the 
Allahabad High Court in Ganesh Prasad 
v. Mt, Makhna, AIR 1948 All 375, also 
took the view that by the supply of the 
requisite stamp, the validity of a partition 
decree dated back to the date of the de- 
cree and the validity of the execution pro- 
ceedings in that decree taken prior to the 
supply of the requisite stamp could hardly 
be questioned. The payment of the stamp 
duty in such a case validated not only the 
decree, but also the proceedings taken 
thereunder. In a Bench decision of the 
Patna High Court in MRaghubir Sahu v. 
cee Sahu, AIR 1945 Pat 482, it was 
eld: 


“When in a partition suit the proper- 
ties allotted to the share of each party are 
clearly specified and schedules of proper- 
ties allotted to each are appended to the 
compromise petition, no further enquiry is 
at all necessary. In such circumstances 
the compromise decree does not merely 
declare rights of the several parties inte- 
rested in the properties but also allots the 
properties according to the respective shares 
of each party. Therefore, it is not a preli- 
minary eoo but it is the final decree in 
the suit. The only thing that remains to 
be done is to engross it on a stamped 
paper under Article 45, Stamp Act. There 
is no time limit prescribed by the statute 
for the engrossment of a partition decree 
on stamp of requisite value. Therefore, 
mere delay in engrossment of the decree 
on stamped paper of the requisite value 
will not in any way affect the interests of 
the parties In respect of the properties 
though changes may have taken place in 
regard to the properties since the decree 
has been made.” 


16. Learned counsel for the peti- 
tioners submitted that in Gopi Mal’s case, 
AIR 1942 Lah 260 (FB) it was held by the 
Full Bench that once the proper stamp 
was supplied, the validity of the decree 
would date back to the date of the decree 
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and, therefore, the execution application in- 
stead of being struck off, may proceed as 
from that day, but- that would not validate 
the proceedings that had taken place be- 
fore the proper stamp was supplied. Those 
proceedings would still be without jurisdic- 
tion in the sense that the Court was barred 
by the statute from proceeding in the way 
it did without a proper stamp. Therefore, 
the proceedings were without any legal 


justification. 
17. These observations cannot in 
any way help the petitioners. All that 


they mean is that on the supply of the 
proper stamp, the partition decree would 
ecome valid from the, date it was made, 
ie. 80th July, 1965, iñ .the instant case, 
Those proceedings, which had taken place 
before the stamp was supplied, wouid, 
however, not be validated’ and they would 
be without jurisdiction. No execution pro- 
ceedings had, admittedly, taken place in 
the present case, as was the position in 
Gopi Mal’s case, AIR 1942 Lah 260 (FB). 
f on the supply of the stamp-paper, the 
artition decree became validated from the 
ate it was made, ie. 30th July, 1965, 
then from that date Bachan Singh had be- 
come the exclusive owner of the premises 
in question and Ratan Singh had nothin 
to do with the same. On 15th April, 
1967, when he executed the Kabuliatnama, ‘ 
Exhibit R-3, in favour of the petitioners, 
he could not confer any tenancy rights on 
them even qua the half share in the pro- 
perty as was stated in the said document. 
The petitioners would have a case, if they 
could show (i) that the partition decree 
would be valid only from the date when 
the stamp paper was supplied, and (ii) that- 
in the instant case, the stamp paper was 
put in after 15th April, 1967. But the 
petitioners have not been able to substan- 
tiate these things. 


18. As regards Pandivi Satya- 
nandam’s case, AIR 1988 Mad 807 relied 
upon by the petitioners, it is enough to 
say that if it intends to lay down that the 
partition decree cannot be validated from 
the date of the decree on the production 
of the proper non-judicial stam paper, 
then it runs counter to the Full Bench 
decision of the Lahore High Court in Gopi 
Mal’s case, AIR 1942 Lah 260 (FB) by 
which I am bound. Besides, the Madras 
authority relies on Jotindra Mohan Tagore 
v. Bejoy Chand Mahatap, (1905) ILR 32 
Cal 488, which only Jays down that a de- 
cree for partition to be effective, must be 
engrossed on stamped-paper, as required 
by the Stamp Act, and until the Judge 
signs the decree so engrossed, it cannot be 
said that the suit has terminated. 


19, In view of what has been said 
above, I would hold that Bachan Singh 
had become the exclusive owner of the 
premises covered by Exhibit A/6, on 30th 
July, 1965, when the partition suit was 
decreed and, consequently, Ratan Singh, 
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when he ezecuted the Kabuliatnama, Exhi- 
bit R-3, cn 15th April, 1967, did not vest 
the petitioners with any tenancy rights in 
the property in question. That being so, 
Bachan Singh was the full owner of these 
premises and could file the ejectment ap- 
plications against the petitioners. 


20. Having come to the conclusion 
that Bachan Singh alone could file the 
eviction applications, the only other point 
that falls for determination is whether the 
petitioners were liable to ejectment on the 


two grounds referred to above, viz, non- 
payment of rent and sub-letting. 
21 Bachan Singh, indisputably, 


had not been paid any rent from Ist June, 
1963, so far as the premises covered by 
Exhibit A-6 is concerned, and from Ist 
June, 1964, as regards the property men- 
tioned in Exhibit A-I. On the ground of 
non-payment of rent alone, therefore, the 
petitioners were liable to ejectment. 


22. As regards the ground of sub- 
letting, the petitioners, according to their 
own case, were the vendees from Kartar 
Singh, who had been taken as a partner 
by his brother Sardara Singh, the original 
tenant. It is not the position taken by the 
petitioners that the said sale was with the 
written consent of Bachan Singh. They 
were, thus, not the direct tenants of 
Bachan Singh. The Rent Controller and 
the Appellate Authority were, therefore, 
correct in holding that the petitioners were 
liable to ejectment on the ground of sub- 
letting. 


23. It was also urged by the learn- 
_ed counsel that no notice had been issued 
by Bachan Singh to the petitioners under 
Sec. 106 of the Transfer of Property Act 
and, consequently, the eviction applications 
should be rejected on that ground alone. 


24, There is no merit in this con- 
tention. In the first place, this point does 
not seem to have been raised either before 
the Rent Controller or the Appellate Autho- 
rity. Secondly, no issue was framed re- 
garding the same. Thirdly, no such notice 
was under the law required to be given to 
the sub-tenants. 

25. In view of what I have said 
above, these petitions fail and are dismis- 
sed. the circumstances of is case, 
however, I will leave the parties to bear 
their own costs throughout. The petition- 
ers are given three months’ time to vacate 
the premises in question. 


Petitions dismissed. 


E. S. I. Corpn. v. D. D. C. Ltd. (M. L Verma J) 


A. T. R. 
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(V 59 C 135) 
. MUNI LAL VERMA, £. 
Employees State Insurance Corpora- 
tion, Chandigarh, Appellant v, M/s. Dal- 
mia Dadri Cement Ltd. and another, Res- 
pondents. 


F. A. F. O. No. 156 of 1968, D/- 


21-3-1972, against order of Vishnu Bhag- 
wan, Sub-Divnl. Officer (Civil), Bhiwani 
and Judge, Employees’ Insurance Court, 


D/- 7-5-1968. 

(A) Employees’ State Insurance (Am- 
endment) Act (44 of 1966), Ss. 29 and 43 
— Repeal of S. 66 — Corporation’s right 
to claim reimbursement from employer 
under repealed S, 66 has been abrogated 
by S. 48 — Right cannot be enforced even 
if application was made before abrogation. 


The Corporation’s right under the re- 
pealed S. 66 to claim from the employer 
actuarial present value of periodical pay- 
ments to be made by it to the dependants 
of the deceased eaclaves which was avail- 
able to it prior to 17-6-1967 when S. 66 
was repealed or even thereafter by virtue 
of S. 6, General Clauses Act, has been 
abrogated by S. 48 after 28-1-1968 when 
S. 43 came into force and cannot be en- 
foced even if the application under repeal- 
ed S. €6 was made prior to coming into 
force of S. 43. Misc. F. A. No. 87 of 
1968, D/- 25-3-1969 (Madh. Pra.), Dist. _ 

(Paras 10, 11) 

(B) Employees’ State Insurance (Am- 
endment) Act (44 of 1966), S. 48 — Cor- 
poration’s right to claim reimbursement 
from employer under repealed S. 66 is 
right to recover damages — Right has not 
been saved by S. 43. 


The heading of repealed S. 66 indi- 
cates that the Corporation’s right to claim 
from the employer actuarial present value 
of periodical payments to be made by it to 
the dependants of the deceased employee 
was a right to recover damages and not an 
obligation to pay benefits as contemplated 
by Ch, V of the principal Act to the de- 


pendants of the deceased employee and 
therefore has not been saved by S. 48. 
AIR 1959 SC 960, Rel. on. (Para 9) 
Cases Referred: Chronological Paras 


(1969) Misc, First Appeal No. 87 of 
1968, D/- 25-3-1969 (Madh. Pra.), 
Employees’ State Insurance Corpn. 
Jabalpur v. S. P. Nanwati 

AIR 1959 SC 960 = 1959 Cri LJ 
1223, Bhinka v. Charan Singh 9 

K. L. Kapoor, for Appellant; D. S. 
Nehra with Pawan Kumar and S. S. Maha- 
jan, for Respondents. 

JUDGMENT :— This appeal has been 
directed under Section 82 Oy of the Em- 
Ployees’ State Insurance Act ereinafter 
called the Act) against the order dated 
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May 7, 1968, of the Employees’ Insurance 
Court, Bhiwani, whereby the said Court 
dismissed the application, moved by the 
appellant under Section 66 read with Sec- 
tion 75 (2) (c) of the Act for recovery of 
Rs. 18,781.25 P. from Messrs. Dalmia 
Dadri Cement Limited (hereinafter called 
respondent No, 1) by way of reimburse- 
ment, on the short ground that it (the ap- 
plication) was not maintainable since Sec- 
tion 66 of the Act had been repealed by 
the Employees’ State Insurance (Amend- 
ment) Act No. 44 of 1966 (hereinafter 
called the Amending Act), before the mak- 
ing of the application. 

2. In short, the case of the appel- 
lant is that it is Employees’ State Insurance 
Corporation, and respondent No. 1 is fac- 
tory within the meaning of the Act. Rulia 
Ram was in the employment of respondent 
No. 1 as Hopper-man and was duly regis- 
tered under the provisions of the Act with 
the appellant under Insurance No. 12/ 
834241. On October 20, 1966, when at 
10-30 P.M. he (Rulia Ram) was ioe 
his duty of loosening the jammed clay in 
the Hopper by standing on a ladder, he 
slipped into clay in the Hopper and was 
dragged in the telescope pipe of the feeder 
table, and died instantaneously. Since 
Rulia Ram was insured with it, his depen- 
dants were entitled to benefit as provided 
in the Act. Therefore, the appellant claim- 
ed Rs. 13,781.25 P. as actuarial resent 
value of the periodical payments which it 
had to make to the dependants of Rulia 
Ram as benefits with the allegations that 
the employment injury, which resulted into 
his (Rulia Rans) death was due to the 
negligence of respondent No. 1 to observe 
the safety rules in not providing the neces- 
sary guard on the Clay Hopper. The 
claim of the applicant was resisted by res- 
pondent No. 1. The facts, that respondent 
No. 1 was factory, that Rulia Ram was 
employed by it as Hopper-man, that he 
was insured with the appellant, that he 
died on October 20, 1966, at 10-30 P.M. 
while working as Hopper-man, were not 
denied, while the other material allega- 
tions of the appellant were controverted. 
It was inter alia pleaded that the applica- 
tion was bad on account of misjoinder of 
parties and was not cognizable by the Em- 
ployees’ State Insurance Court and was 
not maintainable, since Section 66 and 
Section 75 (2) (c) of the Act had been re- 
pealed by the Amending Act before the 
appellant moved the application. The ob- 
jection that the application was not main- 
tainable, prevailed with the said Court and 


it dismissed it on that ground as stated 
above. Dissatisfied with the said result 


the appellant has appealed. I have heard 
the arguments and examined the record. 


3. The facts, that the appellant is 
the Employees’ State Insurance Corpora- 
tion, that respondent No. 1 is factory with- 


in the meaning of the term of the Act, that 
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Rulia Ram was employed as Hopper-man 
by respondent No. 1 and he died while 
working as such, that he was duly insured 
under the Act with the appellant, that he 
left behind dependants, to whom the ap- 
pellant is liable to pay benefit under the 
Act, are admitted. It is also not disputed 
that Section 66 of the Act which gave the 
right to the appellant to claim the actuarial 
present value of the periodical payments 
which it (the appellant) was liable to pay 
to the dependants of Rulia Ram, from res- 
pondent No. 1 on pone that he (Rulia 
Ram) had sustained employment injury, 
resulting into his death, by reason of the 
negligence of respondent No. 1 to observe 
any of the prescribed safety rules, has been 
pen by the Amending Act. The learn- 
ed counsel for the appellant argued that 
despite the repeal of Section 66 of the Act, 
the appellanťs right to claim Rs. 13,781.25 
y way of reimbursement as actuarial 
present value of the periodical paruen 


to be made by it to the dependants of 
Rulia Ram, from respondent No. 1 had 
not been abrogated, and was saved. He 


relied on Section 6 of the General Clauses 
Act. On the other hand, the learned 
counsel appearing for the respondents, 
maintained that in view of the repeal uf 
Section 66 of the Act, the appellant had 
no right to claim the oead amount 
from respondent No. 1. In order to appre- 
ciate the arguments of the two counsel, it 
may be helpful to give hereunder the 
dates, relevant for the decision of the case 
and to reproduce the relevant provisions 
of the Act and of the Amending Act as 


well as that of Section 6 of the General 
Clauses Act. 

(i) The accident, wherein Rulia 
Ram sustained the employment injury re- 
sulting into- his death, took place on ...... 
20-10-1966. 

(ii) The provisions of the sponser 
Act including Section 29 which repeal 


Section 66 of the Act, and Section 82 which 
repealed clause (c) of sub-section (2) of 
Section 75 of the Act came into force on 
EON 17-6-1967. 

(iii) The application, claiming the 
amount of Rs, 18,781.25 P. was made by 
the appellant on ...... 10-10-1967, 

G) Section 43, which is saving provi- 
sion of the Amending Act, came into foree 
28-1-1968. 

Now, it is evident that Section 
66 of the Act was appin when the acci- 
dent, referred to under (i) above had taken 
place. It was repealed on 17-6-1967. 
Therefore, the right to claim the actuarial 
present value of the pecs payments 
to be made by it to the dependants of 
Rulia Ram was available to it during the 
eriod from 20-10-1966 to 17-6-1967 
when Section 66 of the Act was repealed). 

6. The relevant provision, contain- 
ed in Section 6 of the General Clauses Act, 
reads as under:— 


e 
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“Where this Act, or any Central Act 
or Regulation made after the commence- 
ment of this Act, repeals any enactment 
hitherto made or hereafter to be made, 
then, unless a different intention appears, 
the repeal shall not— 

x X x x x 

(c) affect any right, privilege, obliga- 
tion or liability acquired, accrued or in- 
curred under any enactment so repealed; 
x x x X X, 
The aforesaid provision contained in clause 
(c) of Section 6, therefore, saves the right 
of the appellant to claim actuarial present 
value of the periodical payments made or 
to be made by it to the dependants of 
Rulia Ram, which was available to it under 
Section 66 (now repealed) for the period 
from 17-6-1967 till 28-1-1968, when Sec- 
tion 43 of the Amending Act came into 
nea The said Section 48 reads as 
under:-—— 


“No provision of this Act shall a ply 
fo and in relation to any payment whic 
has been, or is being, or required to be, 
made under the principal Act in respect of 
eny employment injury sustained by an 
employee in any State or part thereof at 
any time before the date of the coming 
into operation of that provision and any 
such payment and any application, appeal 
or other proceeding for or relating to such 
payment pending before any authority 
immediately before such date shall conti- 
nue to be governed by the provisions of 
the principal Act as they stood immediate- 
ly before that date.” 


T The expression “Unless a differ- 
ent intention appears”, occurring in Section 
6 of the General Clauses Act, goes to show 
that the ordinary rule is that the said Sec- 
tion 6 will apply if there is .no savin 
clause in the repealing enactment. If, 
however, the repealing enactment makes a 
special provision regarding pending or past 
transactions, it is the latter provision that 
will determine whether the liability arising 
under the repealed enactment survives or is 
extinguished. Since the Amending Act con- 
tains special saving provision in its Section 
48, it manifests an intention different from 
the one enacted by Section 6 of the Gene- 
ral Clauses Act. I have, therefore, no 
doubt that it is the provision, contained in 
Section 43 of the Amending Act, and not 
the provision contained in Section 6 of the 
General Clauses Act, that will keep alive 
or destroy the right of reimbursement, 
available-to the appellant under Section 66 
(now repealed). Sub-section (1) of Section 
66, which has been repealed by the Am- 
ending Act, reads as follows:— 


“66. Corporation’s right to recover da- 
mages from employer in certain cases.—(1) 
Where any employment injury is sustained 

y an insured person as an employee under 
this Act by reason of the negligence of the 
employer to observe any of the safety rules 
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laid down by or ‘under any enactment ap- 
licable to a factory or establishment or 
b reason of any wrongful act of the em- 
ployer or his agent, the Corporation shall, 
notwithstanding the fact that the Caora 
has paid the weekly contributions due 
under this Act in respect of such insured 
person, be entitled to be reimbursed by 
the employer or the principal who is liable 
to pay compensation under Section 12 of 
the Workmen’s Compensation Act, 1923 
(VIII of 1928), the actuarial present value 
of the periodical payments which the Cor- 
poration is liable to make under this Act. 
x X x x X: 
Clause (c) of sub-section (2) of Section 75 
of the Act, which now stands repealed, by 
clause (ii) of Section 32 of the Amending 
Act, reads as under:— 

“75 (1) x x o. x x 

(2) The following claims shall be de- 
cided by the Employees’ Insurance Court, 
namely:— 
x x x x 


x 

(c) claims under Section 66 or 67 
made by the Corporation against the em- 
ployer or other person liable thereunder; 
x x x rE 


x 

8. Section 43 of the Amending 
Act has saved the provisions contained in 
the Act prior to the amendment, relating 
to the rights or i eae with regard to 
any payment which has been, or is being, 
or required to be, made under the Act in 
respect of any employment injury, sustain- 
ed by an employee in any State or part 
thereof at any time before the date of the 
coming into force of said Section 43. The 
said rights or obligations with regard to 
payments to be made respecting any em- 
ployment injury sustained b an employee, 
relate to benefits as given ia Chapter V 
of the Act. Section 66 now repealed of 
the Act gave right to the appellant to claim 
actuarial present value of the periodical 
payments to be made by it to an insured 
employee, from the employer by way of 
reimbursement if the ian eA injury 
had been sustained by the employee by 
reason of negligence of the employer. 


9. In Bhinka v. Charan Siogh, AIR 
1959 SC 960, it was observed in paragraph 
15 on page 966 as under:— 


“The headings prefixed to sections or 
sets of sections in some modern statutes 
are regarded as preambles to those sec- 
tions. They cannot control the plain words 
of the statute but they may explain ambi- 
guous words. If there is any doubt in 
the interpretation of the words in the sec- 
tion, the heading certainly helps us to re- 
solve that doubt.” 


The heading of Section 66, (now repealed) 
reproduced above, points out that the 
right of the Corporation to claim actuarial 
present value of the periodical payments, 
to be made by it to the insured’ person for 
an employment injury, from the employer 
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under the conditions mentioned therein, 
was the right to recover damages from him 
(the employer). J, therefore, find that the 
right, given by Section 66 (since repealed) 
to the appellant to claim actuarial present 
value of poodi payments to be made 
by it to the dependants of Rulia Ram, on 
the allegation that the employment injury, 
sustained by Rulia Ram, was due to the 
negligence of respondent No. 1, was a right 
to recover damages from it (respondent 
No. 1). The said right cannot mean and 
cannot be construed to mean its obligation 
to pay the benefits, as contemplated by 
Chapter V of the Act to the dependants of 
Rulia Ram. 


It, thus, follows from the above that 


the right available under Section 66 (since 
repealed) to the appellant to recover dam- 
ages from respondent No. 1 for the periodi- 
cal payments to be made by it to the 
dependants of Rulia Ram, on the alega- 
tion that the employment injury, sustained 
by Rulia Ram was due to the negligence 
of the said respondent No. 1, has not been 
saved by Section 48 of the Amending Act. 
Rather, the intention of the said Section 43 
appears to abrogate the said right, and to 
save the right of the dependants of Rulia 
Ram to claim periodical payments from 
the appellant for the mp oyment injury 
sustained by Rulia Ram. The claim for re- 
imbursement, available to the appellant 
under Section 66 (since repealed) of the 


Act was previously to be decided by the 
Employees’ Insurance Court under clause 
(c) of sub-section (2) of Section 75. As 


indicated above, the said provision contain- 
ed in clause (c) of sub-section (2) of Sec- 
tion 75 of the Act stands repealed by the 
Amending Act. Therefore, this, too, leads 
to the conclusion that the right of the ap- 
pellant to claim reimbursement for the 
eriodical ponat to be made by it to 
the dependants of Rulia Ram from respon- 
dent No. 1 cannot, now, be investigated 
by the Employees’ Insurance Court. In 
other words, the right to claim such reim- 
bursement under Section 66 (since repeal- 
ed) of the Act is no longer available to the 
appellant. 


10. The learned counsel for the 
dea referred me to an unattested copy 
of the judgment of the High Court’ of 
Madhya Pradesh passed on 25-8-1969, in 
Employees’ State Insurance Corporation, 
Jabalpur v. S. P. Nanwati, Misc. First Ap- 
peal No. 87 of 1968 (Madh. Pra.) and 
argued that Section 48 of the Amending 
Act did not abrogate the right of the ap- 
pellant to claim actuarial present value of 
the periodical payments to be made by it 
to the dependants of Rulia Ram by way of 
reimbursement from respondent No. 1. I 
fm unable to agree with him. The ques- 
tion with regard to the extent of rights 
saved by Section 48 of the Amending Act 
was not specifically considered in the afore- 
said judgment of the Madhya Pradesh 
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High Court. To put it differently, it’ has 
not been considered specifically in the 
aforesaid judgment as to whether Section 
43 of the Amending Act has only saved 
the right or obligation with regard to any 
payment which has been, or is being, or 
required to be, made under the Act in 
respect of any employment injury sustain- 
ed by an employee, or that it has also sav- 
ed the right of reimbursement available 
to the Saas poan under Section 66 (since 
repealed) of the Act. As found above, I 
am of the opinion that the right to claim 
actuarial present value of periodical pay- 
ments to be made by the appellant to the 
dependants of Rulia Ram from respondent 
No. 1, by way of reimbursement, on proof 
that the employment injury had been sus- 
tained by Rulia Ram by reason of neglig- 
ence of respondent No. 1, as available to 
it under Section 66 (since repealed) of the 
Act, has not been saved by Section 48 of 
the Amending Act. The said Section 48 
has only saved rights and obligations with 
regard to any payment which has been, or 
is being, or required to be, made under 
the Act as benefits, as given in Chapter V 
of the Act, respecting the employment in- 
jury sustained by Rulia Ram. ‘Therefore, 
the aforesaid authority of the Madhya Pra- 
desh High Court can render no help to the 
appellant. 


As soon as it is held, as I do, that 
Section 48 of the Amending Act did not 
save the right of the appellant to claim the 
actuarial present value of the periodical 
payments which it is liable to make under 
the Act to the dependants of Rulia Ram, 
its application to claim the said amount is 
clearly not maintainable. As pointed out 
above, the right of the appellant to claim 
actuarial present value of the periodical 
payments to be made by it to the depen- 

ants of Rulia Ram from respondent No. 1 
on the allegation that the employment in- 
jury, sustained by him (Rulia Ram), was 
due to the negligence of the said respon- 


dent No. 1 to observe the prescribed safety 


rules has been abrogated by Section 48 of 
the Amending Act. In view of that posi- 
tion of the law the said right of the appel- 
lant to claim actuarial present value of the 
periodical payments to be made by it to 
the dependants of Rulia Ram, from respon- 
dent No. 1, available to it under Section 66 
of the Act till 17-6-1967, when the Amend- 
ing Act came into force, or even thereafter, 
by virtue of Section 6 of General Clauses 
Act, did not subsist after 28-1-1968 when 
Section 43 of the Amending .Act came into 
orce. When the said right does not sub- 
sist, it cannot be enforced irrespective of 
the fact that appellant had moved the 
necessary application under Section 66 of 
the Act prior to coming into force of Sec- 
tion 48 of the Act. Even the jurisdiction 
of the Employees’ Insurance Court to de- 
termine the said claim of the appellant or 
to decide the application, moved by it 
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on ‘10-10-1967, is no longer available to 
it after 28-1-1968, ie. after coming into 
force of Section 48 of the Amending Act. 


11. To sum up, the rights, what- 
ever were available to the appellant to 
claim actuarial present value of the periodi- 
cal payments to be made by it to the 
dependants of Rulia Ram, from respondent 
No. 1, had been abrogated on account o 
repeal of Section 66 of the Act by the 
Amending Act when its Section 48 came 
into force and even its right to maintain 
the application for claiming the said 
amount, though moved earlier, does not 
subsist after 28-1-1968 (i.e. when Section 
43 ‘4 the Amending Act came into opera- 
tion). 

12. It follows from the discussion 
above that the application moved by the 
appellant to claim any amount as reim- 
bursement, from respondent No. 1, under 
Section 66 of the Act is not, now, main- 
tainable and it was rightly dismissed on 
that ground. 


13. Consequently, J, maintaining 
the impugned order dismiss this appeal. 
Having regard to the circumstance that the 
o of law involved was not free from 

ifficulty, I leave the parties to bear their 


costs. 
Appeal dismissed. 
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Sucha Singh, Appellant v. 
Singh and another, Respondents. 


S. A. O. No. 109 of 1971, D/- 20-3- 
1972, against order of O. P. Aggárwal, 
Addl, Dist. J., Patiala, D/- 8-10-1971. 


(A) Civil P. C. (1908), Order 13, Rule 
4 — Judge initialling the endorsement on 
the exhibit is sufficient compliance —- Ab- 
sence of signature does not mean it has 
not been properly admitted into evidence, 
especially when there has been no dispute 
about its admission. (Para 3) 


(B) Civil P. C. (1908), S. 99 and 
Order 13, Rule 4 — Remand unsupported 
by a reasoned and judicial examination of 
the question whether the supposed non- 
compliance of Order 18, Rule 4 had result- 
ed in prejudice to the party was not justi- 
fied. (Para 3) 

(C) Civil P. C. (1908), Order 41, Rule 

— Permitting additional evidence as a 
matter of routine and without finding as to 
how it was necessary was illegal. (Para 4) 


(D) Civil P. C. (1908), S. 99 —- There 
could not be a remand by consent of par- 
ties when the question for decision was not 
one of fact but was one of law. (Para 5) 
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Gurnam 


Sucha Singh y. Gurnam Singh (Sodhi J.) 


A. I. R. 
Achhra Singh, for Appellant Anil K. 
Dhanda, for Respondent No. 2. 


JUDGMENT :— This is an appeal 
against an order of remand passed by the 


Additional District Judge, Patiala in a 
civil appeal. 
2. Gurnam Singh, plaintiff-respon- 


dent, instituted a suit for declaration chal- 
lenging on the usual grounds of want of 
consideration and legal necessity the vali- 
dity of a sale effected by his father. The 
sale-deed is dated Slst January, 1967, and 
the suit was instituted on 18th June, 1970. 
After necessary issues had been framed and 
evidence of the parties recorded, the suit 
was dismissed by the trial Court on 15th 
March, 1971. The plaintiff took an appeal 
which was allowed by the Additional Dis- 
trict Judge and the case remanded to the 
trial Court on the ground that the docu- 
quents produced by both the parties had not 
been properly exhibited and admitted in 
evidence after strictly complying with the 
requirements of Order 18, Rule 4, Code of 
Civil Procedure. On the request of the 
plaintiff-appellant, the Court of rst appeal 
granted him permission to produce addi- 
tional evidence as well. 


3. To say the least, the manner of 
disposing of the appeal was perfunctory 
and highly unsatisfactory, It appears that 
the learned Additional District Judge di 
not apply his mind at all and a submission 
had just to be made by the appellant-defen- 
dant to be at once accepted by the Court. 
Documents, Exhibits P-1 to P-8 and D-1 to 
D-7 were stated by the counsel for the 

laintiff-appellant to have not been proper- 
y admitted in evidence though no such 
objection was raised before the trial Court. 
The defects pointed out were not serious 
and could not possibly amount to an illega- 
lity. What seems to have happened is 
that the Presiding Officer only put his 
initials below the exhibit marks, except 
Exhibit D-5, which is not initialled thoug 
it bears the date on which it was admitted 
in evidence. On the other documents seal 
of the Court is affixed, date given and 
entry initialled by the Presiding Officer. 
Some of the documents are copies of the 
revenue records. No doubt it is necessary 
that endorsements on documents admitted 
in evidence are made in accordance with 
Order 18, Rule 4, Code of Civil Procedure, 
and the need for doing so cannot be over- 
emphasised. 


Order 18, Rule 4, is as under:— 

“4, (1) Subject to the provisions of 
the next following sub-rule, there shall be 
endorsed on every document which has 
been admitted in evidence in the suit the 
following particulars, eet ae 

(a) the number and title of the suit, 

(b) the name of the person producing 
the document, 

(c) the date on which it was produc- 
ed, and 
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(d) a statement of its having been so 
admitted; 
and the endorsement shall be signed or ini- 
tialled by the Judge. 

(2) Where a document so admitted is 
an entry in a book, account or record, and 
a copy thereof has been substituted for the 
original under the next following rule, the 
particulars aforesaid shall be endorsed on 
the copy and the endorsement thereon shall 
be signed or initialled by the Judge”. 

The Court of first appeal did not care 
to read this rule wherein it is specifically 
stated that the endorsement has to be 
either signed or initialled. JInitialling of the 
endorsement is, therefore, not a defect of 
procedure and no other defect has been 
referred to in the judgment under appeal 
or pointed out now. No controversy was 
raised in appeal as to whether the docu- 
ments had been admitted in evidence. In 
the absence of any such controversy and 
more so when no objection about their ad- 
mission was raised at the trial stage, the 
omisison, if any to rigidly follow the re- 
quirements of Order 18, Rule 4, will not 
per se render the document inadmissible. 
Neither of the parties objected to the ad- 
mission of the documents at the trial stage 
and they cannot be permitted to agitate 
any such matter for the first time in appeal. 

To decide whether a document has 
[really been admitted, a Court of appeal 
may look into the endorsement, but deter- 
mination of such a question depends also 
on the order of the Court, statement of the 
parties and the evidence led in the case. 
It is only for purposes of reference and 
identity that a document tenderec in evi- 
dence is marked as an exhibit, and the 
mere fact that the endorsement is in any 


way defective does not by itself lead to 
the conclusion that the document has not 
been admitted in evidence. A Court of 


appeal is not expected to act mechanically 
but must make a reasonable and judicial 
approach and unless it comes to the deci- 
sion that by failure to comply strictly with 
Order 13, Rule 4, some prejudice has 
resulted to a party, it is not justified in re- 
manding the case. Section 99 of the Code 
of Civil Procedure lays down a guideline 
in such cases. There is a statutory and 
mandatory provision contained in this sec- 
tion that no decree shall be reversed or 
substantially varied, nor shall any case be 
remanded, in appeal on account of any 
misjoinder of parties or causes of action or 
any error, defect or irregularity in any 
proceedings in the suit, nor affecting the 
merits of the case or the jurisdiction of the 
Court. 


4, The Additional District jase 
has also erred in permitting additional evi- 
dence without giving any finding as to 
why any further evidence by the plaintiff 
was necessary. Admission of additional 
evidence is not a matter of routine to be 
allowed at the pleasure of the Court of 
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appeal but there are set conditions laid 
down in Order 41, Rule 27, in this behalf. 
No indications are available that the trial 
Court refused to admit any evidence which 
ought to have been admitted or the pro- 
duction of any particular evidence was 
necessary to effectively adjudicate upon the 
issues arising in the case or that there was 
any other substantial cause justifying such 
a course, 


5. It has been pointed out on be- 
half of the respondent that the remand was 
made with the consent of the counsel for 
the parties. It is unfortunate that the 
counsel for the defendant agreed to the 
remand and did not realise his duty or res- 
ponsibility towards the client but the posi- 
tion in law is the same whether a counsel 
consents to the remand or not. The point 
arising for consideration does not relate to 
an issue of fact on which admission of the 
counsel could be held to be binding on 
his client. Remand is bound to further 
pone the litigation and add to the law’s 

elays which are already collosal causing 
harassment to the litigant public. The 
duty of the Bench and the Bar is to mutu- 
ally work together to shorten litigation and 
avoid causes leading to prolongation of the 
same. It must be remembered in this con- 
nection that the apathy if any of the two 
wings of administration of justice is most 
deplorable and instant is the case where 
the Presiding Officer and the lawyers ap- 
pearing in the case unwittingly or delibe- 
rately contributed towards reopening of 
the trial of the case afresh without any 
reasonable cause. 


6. For the foregoing reasons, the 
appeal is allowed with costs, the order of 
the Additional District Judge remanding 
the case set aside and the District Judge 
directed to dispose of the appeal on merits. 
The counsel have been informed that the 
parties will appear before the District 
Judge on 10th April, 1972, who will decide 
the appeal in accordance with law. 

Appeal allowed. 





AIR 1972 PUNJAB & HARYANA 419 
(V 59 C 187) 
PREM CHAND PANDIT, J. 

Mst. Ram Kali, Appellant v. Sohan 
Lal and others, Respondents. 

Second Appeal No. 1015 of 1965, D/- 
15-2-1972, against decree of Dev Raj 
Khanna, Sr. Sub-J. with enhanced Appel- 
late Powers, Gurgaon, D/- 21-4-1965. 

Hindu Succession Act (1956), Ss. 15 
(1), 16 and 18 — Property of a Hindu 
female would devolve on her children 
though from different husbands and though 
the property in question be that of one of 
the husbands. The children would take 


FP/FP/D800/72/TVN 
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it in equal shares. §. 16 applied only in 
cases of children born of different wives. _ 
(Paras 9 and 12) 


Where, however, there was no son or 


daughter of the deceased (Hindu female) 
property inherited by her from her husband 
(Contd. on col, 2) 


Rami Kali v. Sohan Lal (P. C. Pandit J.) 


A. I. R. 


would devolve on the heirs of her husband 
under S. 15 (2) (b) (Obiter). (Para 14) 
N. C. Jain, for Appellant; I. S. Bal- 
bara for R. S. Mittal, for Respondents. _ 
JUDGMENT :— The following shorý 
pedigree-table will be helpful ia under- 
standing the facts of this case:—= 


Devi he ==Shrimati Tejo (Widow) —Entered into Karewa 


with one Bansi. 





| 
Sohan Devi (Daughter) 
Defendant No. 2. 


2. The facts are not in dispute. 
Sohan Lal, Shrimati Sohan Devi and Kishni 
are the children of Devi Singh from Shri- 
mati Tejo. After the death of Devi Singh, 
Tejo contracted Karewa with one Bansi. 
Out of this wedlock, one daughter Shri- 
mati Ram Kali was born. The property 
in dispute, measuring 15 Kanals and 4 Mar- 
las, situate in village Babhalpur, District 
Gurgaon, admittedly belonge to Bansi 
and after his death, Tejo succeeded to it. 
In November, 1968, Sohan Lal brought a 
suit for joint possession regarding 1/4th 
share in the said property against Ram Kali, 
Sohan Devi and Kishni. His alegations 
were that the property belonged to his 
mother Tejo ad he was entitled to 1/4th 
share in it. The remaining 3/4th belong- 
ed to the three defendants in equal shares. 


3. The suit was mainly contested 
by Ram Kali defendant No. 1. Her case 
was that the plaintif had no right to suc- 
ceed to this property, because he was the 
son of Tejo from Devi Singh and the pro- 
perty in dispute belonged to her father 
Bansi, and therefore, she: alone was entitl- 
ed to it. After her mother Tejo contracted 
Karewa with Bansi, she lost all her cou- 
nections with Devi Singh’s family. 

4, Defendants Nos. 2 and 3 virtu- 
ally sided with the plaintif. It is true that 
in the written statement, their case was 
that Ram Kali was not the daughter of 
Tejo, but, subsequently in the statement 
before issues, this plea was given up and 
it was conceded by their counsel that Ram 
Kali was born to Tejo from Bansi. 


5. On the pleadings of the parties, 
only one issue was framed, namely, whe- 
ther the plaintiff had a right to succeed to 
the property of the deceased and if so, to 

e 


what sh 

6. Both the trial Judge and the 
lower Appellate Court have come to the 
conclusion that the plaintiff was, entitled to 
1/4th share in the property and the ve- 
maining 3/4th belonged to the defendants 
in equal shares. The suit had, therefore, 
been decreed. Defendant No. 1, Ram Kali, 
alone has come here in second appeal. 

7. Section 15 (1) of the Hindu 
Succession Act, hereinafter called the Act, 
eals with the general rule of succession in 
the case of female Hindus. The relevant 
part of this section reads; 


Sohan LHI (Son} 
plainti 


| 
Kishni (Daughter) 
Defendant No. 3, 


| 
Shrimati Ram Kali 
(Daughter) Defendant No. 1. 


“The property of a female Hindu dy- 
ing intestate shall devolve according to the 
rules set out in Section 16,— 

(a) firstly, upon the sons and daughters 
(including the children of °any pre-deceas- 
ed son or daughter) and the husband; 


x x x x x > 

8. Section 16 of the Act talks of 
the order of succession and the manner of 
distribution among the heirs of a female 
Hindu. It says:— 

“The order of succession among the 
heirs referred to in Section 15 shall be, and 
the distribution of the intestate’s property 
among those heirs shall take place accord- 
ing to the following rules, namely:— 

Rule 1. Among the heirs specified in 
sub-section (1) of Section 15, those in one 
entry shall be preferred to those in any 
succeeding entry, and those included in 
the same entry shall take simultaneously.” 


9. There is no manner of doubt 
that the last holder of this property was 
Tejo and she had died intestate. Both the 
plaintiff and the defendants are her child- 
ren, though from different husbands. Under 
Section 15 (1) (a), her property, when she 
died intestate, wo evolve upon her 
sons and daughters and by virtue of Sec- 
tion 16, Rule 1, all of them would take 
the property simultaneously, that is to say, 
in equal shares. 

10. Now it is alae that the pro- 
perty admittedly belonged to Bansi, the 
second husband of Tejo, and Ram Kali was 
his only daughter. Would this fact make 
any difference in the rule of succession? 
For supporting the case of Ram Kali, reli- 
ance was placed on Section 18 of the Act, 
which said that the heirs related to an in- 
testate by full blood shall be preferred to 
heirs related by half blood, if the nature 
of the relationship was the same in every 
other respect. It was suggested that Ram 
Kali was related to Tejo by full blood, 
while the plaintiff and defendants Nos. 2 
and 8 were related to her by half blood. 


Il. This argument is not sound 
and ignores the meaning of blood and 
half bicod as given in the Act itself. Both 
these expressions have been defined in Sec- 
tion 8 (1 c) as: 

“<“full blood”, “half blood” and * * ° 

(i) two persons are said to be related 
to each other by full blood when they are 
descended from a common ancestor by the 


a 
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same wife, and by half blood when they 
are descended from a common ancestor 
but by different wives: 
o 2 ov 

12. These two expressions obvious- 
ly have reference to the children born of 
different wives and not husbands. In the 
instant case, there were two different hus- 
bands, namely, Devi Singh and Bansi, but 
the wife was common and she was Tejo. 
Therefore, Section 18 will have no applica- 
tion to the facts of the present case. There 
is an illustration (2) given in Mulla’s Hindu 
Law, 18th Edition, at page 845 under Sec- 
tion 16, Rules 1 and 2, which says: 


“A dies leaving her surviving son S a 
son by her first husband H; and Si and D 
son and daughter respectively by her 
second husband H2. A had inherited pro- 
perty from H. All her property including 
the property inherited from H will devolve 
upon S, Sl, D and H2 simultaneously and 
they will each take a one-fourth share, The 
case will not be governed by clause (b) of 
Section 15 (2) because A dies leaving 
issue. 


This illustration goes a long way to sup- 
port the case set up by the plaintiff. 


13. Section 15 (2) (b) of the Act 
says:—~ 

“Notwithstanding anything contained in 
sub-section (1)— 


a * & oe 
(b) any property inherited by a female 
Hindu from = husband or from her 


father-in-law shall devolve, in the absence 
of any son or daughter of the deceased {in- 
cluding the children of any pre-deceased 
son or daughter) not upon the other heirs 
referred to in sub-section (1) in the order 
specified therein, but upon the heirs of the 
husband.” 


14, From the language employed 
therein, it is quite clear that this provision 
will come into play if there were no son 
or daughter of the deceased, which is not 
the position in the present case. 


15. In view of what I have said 
above, no ground has been made out for 
disturbing the decision given by the lower 
Appellate Court. 


: The result is that this appeal 
fails and is dismissed, but in the circum- 
stances of this case, especially when the 
point involved is bare of any authority, I 
will leave the parties to bear their own 
costs. 


Appeal dismissed. 
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(V 59 C 138) 


PREM CHAND PANDIT, J. 


Smt. Naurati and others, Petitioners Ve 
Mehma Singh, Respondents. 


Civil Reva. No. 364 of 1971, D/- 8- 
2-1972, against order of MHarnam Singh, 
Sub Ist Class, Chandigarh, D/- 28-l- 


(A) Civil P. C. (1908), Section 10 — 
Applicability — Conditions for. 

Section 10 cannot apply when the final 
decision in the previous suit would not 
operate as res judicata in the subsequent 
suit and where the parties in the two suits 
are not the same and the parties in the 
second suit are not claiming under a party 
to the previous suit, AIR 1954 Punj 113, 
Rel. on. (Paras 10, 11) 

(B) Civil P. C, (1908), Section 10 — 
Object of. 


The object of Section 10 is to prevent 
Courts of concurrent jurisdiction from 
simultaneously entertaining and adjudicating 
upon two parallel litigations in respect of 
the same cause of action, the same subject- 
matter and the same relief and to obviate 
the possibility of two contradictory verdicts 

y one and the same Court in respect of 
the same relief. (1889) ILR 11 All 148 
and AIR 1951 Simla 275 and AIR 1927 
Bom 245, Rel. on. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1954 Punj 118 = ILR (1958) 

Punj 266, Raj Spg. Mills, Amritsar 

v. A. G, King Ltd. Excelsior Mills II 
AIR 1951 Simla 275 = 52 Punj LR 

426, Karnal Distillery Co. Ltd. v. 

L. P. Jaswa 
AIR 1948 Nag 297 = 1948 Nag LJ 

250, Laxmi Bank Ltd. Akola v. 

Harikishan ll 
AIR 1932 Cal 751 = 86 Cal WN 667, 

Sm. Jinnat Bibi v. Howrah Jute Mill 

Co. Ltd. II 
AIR 1927 Bom 245 = 29 Bom LR ` 

382, F. E. Dinshaw v. J. C. Galstaun $ 
(1889) ILR 11 All 148 = 1889 All WN 

42, Balkishan v. Kishan Lal 8 

Maluk Singh, for Petitioner; J. B. 
Chaudhry, for Respondent. 


ORDER:— The following pedigree 





table will be helpful in understanding the 
facts of this case:— 
Phula 
j 
I | 
Devi Ditta Sahib ag 

| ] Shrimati Naurati 

Dhanna Mehma Singh (Daughter) 


(Died issueless) 


2, Sahib Ditta, indisputably, was 
the owner of the land, measuring 1 Kanal 
8 Marlas, comprised in Khasra No. 62, 
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situate in village Dhanas in the Union 
Territory of Chandigarh. Sahib Ditta died 
on 26th September, 1954. On 15th June, 
1967, Mehma Singh sold 12 Marlas, out 
of Khasra No. 62, to Labh Singh and 
Piara Singh. In October, 1967, the ven- 
dees filed a suit against Naurati and six 
others for an injunction restraining the de- 
fendants from interfering with their posses- 
sion over the property sold to them by 
Mehma Singh. Their allegations were that 
they were the owners of this property by 
virtue of the sale effected in their favour 
by Mehma Singh. The suit was contested 

Naurati and the other defendants. She 
claimed ownership on the ground that the 
property originally belonged to her father 
Sahib Ditta and after hi eath, the 
said property devolved on her. As regards 
the other defendants, the case of one of 
them, namely, Baru son of Dyal 
(it ought to be Dyal son of Baru) was that 
he was the tenant of Naurati. So far as 
the rest were concerned, they said that they 
had unnecessarily been impleaded as defen- 
dants. In December, 1968, this suit was 
dismissed on the finding that Naurati was 
the heir of her father Sahib Ditta and the 
property in dispute had devolved on her 
after her father’s death and Mehma Singh 
had nothing to do with it and, consequent- 
ly, he had no right to sell the same in 
favour of Labh Singh and Piara Singh. Ag- 
grieved by that decision, the vendees filed 
an eae and the same was accepted by 
the learned District Judge, Chandigarh, 
who held that although the pon þe- 
‘longed to Sahib Ditta, but on his death, it 
devolved on his nephews Mehma Singh 
and Dhanna in equal shares and his daugh- 
ter was not his heir regarding this pro~ 
perty. Naurati then came to this Court in 
second appeal (Regular Second Appeal 
Ha 623 of 1970) and that is still pending 
ere. 


3. On 7th May, 1970, Mehma 
Singh brought a suit against Naurati, Dyal 
son of Baru and one Joginder Singh for 
possession of the remaining 11, Marlas, out 
of Khasra No. 62, on the ground that 12 
Marlas, out of this very Khasra number, 
had already been sold by him to Labh 
Singh and Piara Singh and the remaining 
11 Marlas were illegally in possession of 
Dyal and Joginder Singh, who claimed 
their rights from Naurati. As he was the 
real heir of Sahib Ditta, his brother Dhanna 
having died issueless, the entire land de- 
volved on him. 


4. The suit was contested by Nau- 
rati as well as the other two defendants. 
Naurati was claiming ownership of the 
land and the position of the other two was 
that they were her tenants. All the defen- 
dants objected that the second suit was 
liable to be stayed under the provisions of 
Section 10, Code of Civil Procedure, be- 
cause the matter in issue was also directly 


Naurati v. Mehma Singh (P. C. Pandit J.) 
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and substantially in issue in the previous 
suit between the same parties. 

One of the issues framed in the 
case was whether the suit was liable to be 
stayed under Section 10, Code of Civil 
Procedure. 


6. By his order dated 28th Janu- 
dry, 1971, the trial Judge decided this 
issue against the defendants and held that 
the said suit was not liable to be stayed 
under Section 10, Code of Civil Procedure. 
Against this order, the present revision 
petition has been filed by the defendants in 
the second suit. 


7. Section 10 of the Code of Civil 
Procedure says: 

“No Court shall proceed with the trial 
of any suit in which the matter in issue 
is also directly and substantially in issue 
in a previously instituted suit between the 


same parties, or between ponie under 
whom they or any of them claim litigating 
under the same title where such suit is 


pending in the same or any other Court 
of India having jurisdiction to grant the re- 
lief claimed, or in any Court beyond the 
limits of India established or continued 
by the Central Government and having 
like jurisdiction or before the Supreme 
Court, 

Explanation. x x x x” 

8. It has been laid down in a num- 
ber of rulings that the object of the rule 
contained in this section is to prevent 
Courts of concurrent jurisdiction from 
simultaneously entertaining and adjudicatin | 
upon two parallel litigations in respect ofi 
the same cause of action, the same subject- 
matter and the same relief. The policy ofi 
the law is to continue the plaintif to one! 
litigation, thus obviating the possibility of 
two contradictory verdicts by one and the 
same Court in respect of the same relief. 
(See in this connection Balkishan v. Kishan 
Lal, (1889) ILR 11 All 148; Karnal Dis- 
illery Co. Ltd. v. L. P. Jaswal, AIR 1951 
Simla 275; and F. E. Dinshaw v. John 
Carapiet Galstaun, AIR 1927 Bom 245). Ac- 
cording to this section, one of the essen- 
tial conditions for the applicability of this 
section is that both the suits must be either 
between the same parties or between the 
parties under whom they or any one of 
them claim. 


9. In the instant case, from the 
facts given above, it is clear that the par- 
ties in both the suits were not the same. 
Now the point for decision is whether 
these two suits were between the parties 
under whom they or any of them claim. 
It has been mentioned in Chitaley’s Civil 
Procedure Code, VIIth Edition, Volume I, 
on page 347— 

“ “Parties under whom they or any 
of them claim” comprised two classes of 
persons— (1) parties actually claiming 
under a party to the previous suit and (ii) 
parties who were represented by a party in 
a previous suit in respect of a public right 
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or of a private right, claim in common for 
such person and others.” 


10. The present case, obviously, is 
not covered by the class of persons men- 
tioned in (ii) above. Is it covered by the 
class of persons specified in (i) above? The 
reply has to be in the negative, because 
the plaintiff in the second suit, namely, 
Mehma Singh, was not claiming under the 
plaintiffs of the first suit. It were Mehma 
Singh’s vensees, who had instituted the 
first suit against Naurati and six others for 
an injunction restraining the defendants 
from interfering with their possession over 
the property sold to them by Mehma 
Singh. It can, therefore, be said that the 
plaintiffs of the first suit were claimin 
their title under the plaintiff of the secon 
suit, but the reverse is not true. There- 
fore, it has tọ be held that the parties in 
the second suit were not claiming under a 
party to the previous suit. This essential 
requirement for the applicability of Sec- 
tion 10 has, therefore, not been satisfied in 
the instant case. 

Il. Then again, it is spperent that 
main point to be decided in both the suits 
is ‘as to who is the legal heir of Sahib 
Ditta, because the property in dispute in 
both the cases, admitiedly, belonged to 
him. According to the petitioners, Sahib 
Ditta’s heir was his daughter Naurati peti- 
tioner, whereas, according to the respon- 
dent, he and his brother Dhanna (who died 
issueless) the nephews of the deceased, 
were his heirs under the law and Naurati 
could not succeed to his property. If in 
the first suit, this question is settled one 
way or the other, that finding cannot bind 
Mehma Singh, the plaintiff in the second 
suit, for the simple reason that neither was 
he a party to the previous proceedings and 
nor was he deriving his title from any of 
the-parties to the previous suit. The test of 
res judicata, therefore, is not satisfied in this 
case I am saying this, because in a Bench 
decision of this Court in Raj Spg. Mills, 
Amritsar v. A. G. King Ltd., Excelsior Mills, 
AIR 1954 Punj 118, it was observed: 

“ H z This shows that the 
matter in issue in the two suits is directly 
and substantially the same and therefore 
the test of ‘res judicata’ which has been 
applied in several cases would be relevant 
in this case also. This test was laid down 
by the Calcutta High Court in Sm. Jinnat 
Bibi v. Howrah Jute Mill Co. Ltd, AIR 
1982 Cal 751 (A), where Patterson, J. said 
at page 752: 


“One test of the applicability of Sec- 
tion 10 to a particular case is whether on 
the final decision being reached in the 
previous suit, such decision would operate 
as ‘res judicata’ in the subsequent suit and 
there can be no doubt that if this test is 
applied Section 10 must be held to be ap- 
plicable to the present case.” 

The same rule was laid down by Padhye, 
J, in Laxmi Bank Ltd, Akola v. Hari- 


Bhagwan Das v. 
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kishan, AIR 1948 Nag 297. This test is, 
in my opinion, satisfied in the present 
case. 

12. Apart from anything else, on 
the above grounds alone, it can be held 
that the provisions of Section 10 are not 
applicable to this case and the trial Judge 
had correctly decided that the suit was not 
liable to be stayed under Section 10, Code 
of Civil Procedure. 


_ 1s. The result is that this petition 
fails and is dismissed. There will, how- 
ever, be no order as to costs. 

Petition dismissed. 
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(V 59 C 189) 
HARBANS SINGH, C. J. AND GURDEV 
SINGH, J. 
Bhagwan Das and others, Appellants 
v. The Financial Commissioner, Punjab and 
others, Respondents. 


Letters Patent Appeal No. 795 of 
1970, D/- 20-10-1971, against judgment of 
Ranjit Singh, Sarkaria J. in Civil Writ 
No. 1854 of 1969, D/- 20-11-1979. 


Punjab Security of Land Tenures Act 
(10 of 1958), S. 18 — Application by tenant 
for purchase of land — Application for 
eviction on ground of non-payment of rent 
pending — Tenant is entitled to an order 
for purchase of land because landlord ten- 
ant relationship subsisted on date of S, 18, 
Application; 1970 Punj LJ 812 (SC), Foll.; 
1969 Punj LJ 226 and 1970 Punj LJ 664, 
Held not good law; Civil Writ No. 1854 
of 1969, dt. 20-11-1970 (Punj), Reversed. 
(Para 7) 
Cases Referred: Chronological Paras 
ATR 1971 SC 198 = 1970 Punj Lf 
282, Saheb Ram v. Financial Commr., 
Punjab 
1971 Punj LJ 888 = 78 Punj LR 
813, Abhey Ram v. Financial Commr., 
Haryana 
1970 Punj LJ 664 = 1970 Rev LR 
729, Dhan Kaur v. Financial Com- 


mr. 
1970 Punj LJ 812 = (1971) 2 SCR 
497, Bhajan Lal v. State of Punjab 


1969 Punj LJ 226 = 71 Punj LR 
89], Giani v. Financial Commr., 
Punjab l, 

AIR 1967 Punj 449 = 1966 Punj 
LJ 248, Malik Lal Labhu Masih v. 
Financial Commr., Punja 

1967 Punj LJ 249 = 1967 Cur LJ 
885, Umrao v. Nemi Chand 

1967 Punj LJ 296, Amin Lal v. Finan- 
cial Commr., Punjab . 

1965 Punj LJ 178, Har Sarup v. Finan- 
cial Commr. ; 

Ch. Roop Chand, Advocate with S. S. 

Mahajan, Advocate, for the Appellants; 


EP/EP/C740/72/RSK 


7, 8 


2, 6 
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Maluk Singh, H. L. Sarin, Senior Advocate 
with M. L. Sarin and K. T. S. Tulsi, Ad- 
vocates, for the Respondents, 


JUDGMENT:— The main question 
arising in this appeal under Clause 10 
of the Letters Patent against the order of 
a leamed Single Judge, dated 20th of 
November, 1970, in Civil Writ 1354 of 
1969, is whether a tenant is entitled to an 
order for purchase of land in his continu- 
ous occupation for a minimum period of 6 
years under Section 18 (1) (i) of the Pun- 
jab Security of Land Tenures Act, 1953 
(hereinafter referred to as the Act), if he 
makes the requisite application before an 
order for his ejectment is made, but while 
proceedings for his ejectment are pending. 
Relying upon Bench decisions of this Court 
in Giani v. Financial Commr., Punjab, 1969 
Punj LJ 226, and Dhan Kaur v, The Finan- 
cial Commr., 1970 Punj LJ 664, the learn- 
ed Single Judge upheld the order of the 
Financial Commissioner, by which the ap- 
ellant’s application for purchase had been 
Hismissed in view of the fact that an order 
for the appellant’s eviction had been pass- 
by the Assistant Collector First Grade 
as far back as 31st of March, 1967, and 
had become final, having not been assailed 
before any superior authority. 

2. The learned Judge against 
whose judgment the present appeal has 
been preferred was party to Giani's case, 
1969 Punj LJ 226. Delivering the judg- 
ment of the Bench, his Lordship observed 
as follows:— 

eae if at any time after the insti- 
tution of the application under Section 18 
w (G) and before making the payment or 

eposit of the price or its first instalment 
under sub-section (4) (b) read with Rule 23, 
the tenant ceases to be a tenant by reason 
of an order of ejectment having been pass- 
ed against him by a competent authority, 
or by op ranor of law or of his own voli- 
tion, he loses his right to purchase the land 
which was erstwhile 
tenancy.” 

Reviewing earlier decisions, including Har 
Sarup v. Financial Commr., 1965 Punj LJ 
178, Sarkaria J., observed as follows:— 


“As observed already, in all the four 
cases, namely, Har Sarup’s case, 1965 Punj 
L] 178; Umyrao’s case, 1967 Punj L] 249; 
Malik Lal Labhu Masih’s case, 1966 Punj 
LJ 248 = (AIR 1967 Punj 449) and Amin 
Lal’s case, 1967 Punj LJ 296, the learned 
Judges, either expressly or by implication, 
accepted the proposition that only a tenant 
whose status is subsisting at the date of the 
application under Section 18 (1) (i) of the 
Act is entitled to purchase if he has been 
in continuous occupation of the land com- 
prised in his tenancy for a minimum period 
of six years. In none of these cases has it 
been held that the word ‘tenant’ in Sec- 
tion 18 (1) ( is to be assigned a meaning 
different from or wider than that given in 
the definjtion of that term in Section 4 (5) 


comprised in his 
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of the Punjab Tenancy Act ~ and that is 
what flows from the plain language of Sec- 
tion 18. Once it is held that the status 
as ‘tenant is a pre-requisite of the appli- 
cant’s right to purchase, there seems to be 
no escape from the conclusion that he must 
retain that qualification at the time of the 
actual purchase or acquisition of ownershi 
rights by depositing the price or its instal- 
ment under sub-section (4) (b) of Sec. 18. 
Prior to that stage, the proceedings may be 
called pre-purchase proceedings of an ex- 
ploratory or preliminary character....It is 
really after the determination of the afore- 
said preliminaries, viz., eligibility under 
sub-section (1) and price under sub-sec- 
tions (2) and (8), that the tenant actually 
exercises his right of purchase by deposit- 
ing or paying the price or its first instal- 
ment under sub-section (4) within the 
period prescribed by Rule 23 (8) of the 
es Security of Land Tenures Rules, 
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“With utmost respect, therefore, I think 
that it is not correct to say that it is not 
necessary for the tenant-applicant under 
Section 18 (1) (i to retain its qualification 
as a tenant after the making of an applica- 
tion under Section 18 (1) (i). This view 
is founded on the fallacy that the mere 
fact of making an application under Sec- 
tion 18 (1) (i) by the tenant in continuous 
occupation for a minimum period of six 
years, immediately confers on him a vested 
right as purchaser of the land. Such an 
assumption, which is the basis of this view, 
is opposed to the express’ provisions of sub- 
section (4) (b) of Section 18, which are to 
the effect, that the tenant becomes the 
owner only on the deposit of the price or 
its instalment. It is further respectfully 
submitted that the said view mizht lead to 
anomalous and startling results.” 


3. An attempt owas made before 
the learned Single Judge to assail correct- 
ness of this decision by relying upon the 
Supreme Court decision in Saheb Ram v. 
Financial Commr., Punjab, 1970 Punj L 
282 = (AIR 1971 SC 198). The learne 
Single Judge, however, distinguished that 
authority and held that the rule laid down 
in Giani’s case (supra) by the Division 
Bench had to be followed, 

. 4, Ch. Roop Chand, appearing for 
the appellant, contends that the controversy 
has been set at rest by the recent decision 
of their Lordships of the Supreme Court 
in Bhajan Lal v. State of Punjab, 1970 
Punj LJ 812 (SC), wherein the following 
observations of Mahajan, J. in Har Sarup’s 
case, 1965 Punj LJ 178, were quoted with 
approval: 

“But at the time when Section 18 ap- 
lication was filed, no order for eviction 
ad been passed. Therefore, at that time, 

the relationship of landlord and tenant did 
exist. Mr. Daulta has not been able to 
point to me any provision of law which 
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would make the eviction decree operative 
from the date of the eviction application. 
The mere fact that the tenants had incur- 
red the liability for eviction by reason of 
non-payment of rent would not put an end 
to the admitted relationship of landlord 
and tenant between the parties. The liabi- 
lity only put an end to the aforesaid re- 
lationship when the eviction decree is pass- 
ed. The eviction decree was passed long 
after the Section 18 appa oe. Therefore, 
the present petition is liable to succeed only 
to the extent of Section 18 application, that 
is the tenants would be entitled te purchase 
the land, x x x 


5. In Bhajan Lal’s case, 1970 Punj 
LJ 812 (SC), Shah J., with whom. A. N. 
Grover d> concurred, în dealing with the 
scope and effect of Sections 18 and 14-A 
of the Act, so far as they relate to the 
right of a tenant to purchase land in his 
occupation, observed as follows: 


“It was urged that since Section 18 
Gommences with a non obstante clause, 
viz. “Notwithstanding anything to the con- 
trary contained in any law, usage or con- 
tract,” “if a proceeding in ejectment Is 
lodged against the tenant which ultimately 
is allowed, the tenant cannot make a claim 
during the pendency of the proceeding to 
purchase the land. To hold otherwise, it 
was urged would enable a tenant in de- 
fault to defeat the claim in a suit in eject- 
ment by commencing a proceeding for pur- 
chasing the land. We do not think that 
the expression. Nortan ne anything 
to the contrary contained in any law, usage 
or contract” whittles down the right of the 
tenant at the date when he makes a claim 
to purchase the land merely because the 
tenancy is liable to be terminated in a pro- 
ceeding then pending for an order in eject- 
ment under Section 14-A at the instance of 
the Jand-owner. Under the Act, the ten- 
ancy does not stand terminated merely be- 
cause a proceeding in ejectment is institut- 
ed, The tenancy is determined only in the 
conditions prescribed by Section 9 and in 
the manner provided by Section 14-A. If 
a tenant is in default in payment of rent 
the land-owner desiring to recover rent due 
by the tenant may apply in writing to the 
‘Assistant Collector who shall thereupon 
send a notice to the tenant to deposit the 
rent due or give proof of having paid it. 
Tf the tenant fails to pay the rent or give 
proof of payment, the Assistant Collector 
shall, after a summary inquiry, if he is of 
the view that the tenant had not paid or 
deposited the rent, eject the tenant sum- 
marily and put the landowner in possession 
of the land concerned. But so long as 
the Assistant Collector has not passed the 
order ejecting the tenant the right of the 
tenant is not extinguished, he continues to 
remain a tenant and bejng a tenant he is 
entitled to exercise his right to purchase 
the land.” 


Bhagwan Das v. Financial Commr. 
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6. In view of this clear pronounce- 
ment by their Lordships of the Supreme 
Court, neither the decision in Giani’s case, 
1869 Punj LJ 226, nor in Dhan Kaurs 
case, 1970 Punj LJ 664, which is based on 
the dictum in Giani’s case, can be consider- 
ed as laying down correct law on the point. 
This has been made clear recently in Abhey 
Ram v. Financial Commr., Haryana, 1971 
Punj LJ 388, wherein D. K. Mahajan J.» 
with whom Gopal Singh J., concurred, 
eae up the legal position in these 
words: 


“ ,..the decision of the Supreme 
Court in Bhajan Lal’s case, 1970 Punj LJ 
812 (SC), is clearly an authority for the 
view that if on the date of Section 18 ap- 
plication, there is no order of eviction, Sec- 
tion 18 application cannot be defeated on 
the ground that subsequently an order for 
the eviction of the tenant has been passed. 
The relevant date to determine whether 
there is relationship of landlord and tenant 
is the date when the Section 18 application 
is made. If on that date that relationship 
subsists, the tenant is entitled to purchase 
the land no matter that the order of evic- 
tion is passed against him on a latter date.” 


7. Turning to the facts of the case] 
before us, we find that though the applica- 
tion for ejectment on the ground of non- 
payment of rent was made by the land- 
owners on the 26th of July, 1966, it was 
still pending when the tenant applied for 
purchase under Section 18 (1) (i) of the 
Act on the 8rd of October, 1966. Admit- 
tedly, on this later date no order of eject-| 
ment of the tenant existed and it was 
subsequently on 31st of March, 1967, that 
both the eviction and the purchase applica- 
tions were allowed by the Assistant Collec- 
tor First Grade. Since on the day of their 
application for purchase the appellants were 
still in possession of the land as tenants, in 
accordance with the rule laid down in 
Bhajan Lal’s case, 1070 Punj LJ 812 (SC) 
(supra), they were entitled to purchase. 
On this short ground, the appeal must suc- 
ceed. We, a ne accept the appeal 
and, setting aside e judgment of the 
learned Single Judge, quash the order 
dated 30th April, 1969, of the Financial 
Commissioner. 


8. As the learned Financial Com- 
missioner had accepted the Revision Peti- 
tion solely on the ground that the relation- , 
ship of landlord and tenant did not exist 
between the parties on the 31st of March, 


- 1967, the case is remitted to him to go inte 


the other points that had been raised be- 
fore him by the parties and may be rele- 
vant, and redecide the Revision Petition in 
the light of the rule laid down in Bhajan 
Lal’s case, 1970 Punj LJ 812 (SC). 


9. In the circumstances of the 
case when the fate of this appeal has turn- 
ed on a recent decision of their Lordships 
of the Supreme Court, we consider it 
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equitable to leave the parties to bear their 
own. costs. 
Order accordingly. 
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C. G. SURI, J. 
Karnail Singh and others, Appellants 
v. Kehar Singh & others, Respondents. 
Second Appeal No. 1835 of 1968, 
D/- 16-8-1971 against decree of Asa Singh, 
Gill, Ist Addl. Dist. J., Ludhiana, D/- 2- 
11-1968. 
(A) Punjab 
1913), S. 21-A 
of vendee after 


Pre-emption Act (l of 
—— Improvement in status 
institution of pre-emption 
suit —- Effect. (Para 
Where the improvement in the status 
of the vendee has been made otherwise 
than through inheritance or succession after 
the institution of the pre-emption suit, it 
cannot in any way affect the right of the 
. plaintiff-pre-emptor. AIR 1971 SC 369 
and AIR 1966 Punj 374 (FB), Distinguish- 
ed. (Para 
(B) Civil P. C. (1908), O. 13, R. 1 (3) 
— Second unnecessary suit filed and 
withdrawn during pendency of first suit 
~ Effect on first suit. (Para 7) 
Where the plaintiff-pre-emptor had fil- 
ed a wholly unnecessary declaratory suit 
when the points in controversy could have 
been and had actually been raised by him 
¿in the previously instituted pre-emption 
suit which was pending at the time of the 
filing and eal of the second suit 
i. e. declaratory suit, the withdrawal can- 
not in any way prejudice the pre-emption 
suit. AIR 1954 SC 352, Distinguished. 


(Para 7) 
Cases Referred: Chronological 
AIR 1971 SC 369 = (1971) 2 SCJ 
388, Bhagwan Dass v. Chet Ram 6 
AIR 1966 Punj 374 = 68 Punj LR 
845 (FB), Ramji Lal v. State of 


Punja 

AIR 1954 SC 352 = 1955 SCR 99, 
Shankar Sitaram Sontakke v. Bal- 
krishan Sitaram Sontakke - 


Y. P. Gandhi, for Appellants; Satish 
C. Sibal, for respondent No. 1. 


JUDGMENT:-—— In this second appeal 
by the vendees in a pre-emption case, the 
Courts below have come to the concurrent 
findings of fact that the transfer in favour 
of the appellants was a sale and not a 
mortgage as claimed by them, is find- 
ing of fact cannot possibly be disturbed in 
a second appeal when it is based on reli- 
able evidence including the registered deed 
executed between the parties to the trans- 
action. 

: The appellants had purchased 
the land in dispute from defendant-respon- 
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Karnail Singh v. Kehar Singh (Suri J.) 
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dent No. 2 for a sum of Rs. 25,000/- vide 
the registered deed Exhibit D-2 dated 
March 38, 1966. The plaintiff-respondent 
No. 1 had filed the suit for pre-emption on 
the last date of limitation, that is, March, 
8, 1967 and it is nobody’s case that the 
suit is time-barred. About two months 
after the pre-emption suit had been filed, 
the vendor instituted a suit against the ap- 
ellants for a declaration that a fraud had 
een practised on him and that whereas 
he had intended to mortgage the Jand he 
had been wrongly made to execute a sale 
deed. This suit was compromised between 
the parties to the sale within a week after 
it had been instituted and before any ser- 
vice had been officially effected on the 
appellants. It was not the case of the par- 
ties in that compromise that the transfer 
was a mortgage from its very inception. 
The vendees had, however, agreed to treat 
the transfer as a mortgage thouzh it was 
described to have been originally entered 
into as a sale. The consideration of 
Rs. 25,000/- was described as the sale- 
price (Zar-i-Saman) though it was agreed 
that it would henceforth be taken to be the 
amount for which the land had been mort- 
gaged. The suit was decreed in terms of - 
the compromise deed the same day. The 
plaintiff-pre-emptor was no party to these 
proceedings and his pre-emption suit was 
pending at the time. 

3. In spite of the fact that the 
compromise decree between the parties to 
the sale could have been challenged -by the 
plaintiff during the hearing of his pre-emp- 
tion suit on the ground that the decree 
was collusive and ineffective as regards his 
rights, he had filed a completely wnneces- 
sary suit for a declaration to that effect 
on December 14, 1967. ‘This suit was, 
however, withdrawn by the pene epee 


dent during the pendency of the pre-emp- 
‘tion suit but after the defendants had 
stepped into the arena to contest it. The 


statement made by the _ plaintiff-respondent, 
copy Exhibit D-7, dated May 25, 1968, is 
to the effect that the points in controversy 
in the declaratory suit had also been agi- 
tated in the pre-emption suit and can Pa 
decided therein. The Court passed the 
final order the same day saying that the 
suit was being dismissed as withdrawn in 
view of the statement made by the coun- 
sel for the plaintif. The pre-emption suit 
was decreed by the trial Court about 6-7 
weeks later. 


4, Shri Y. P. Gandhi, the learned 
counsel for the appellants, argues that it 
was open to his clients to defeat, by any 
honest means, the piratical right of pre- 
emption and that the agreement arrived af 
by compromise on May 10, 1967, was an 
honest arrangement. Jt had been conced- 
ed in that compromise deed that the trans- 
fer as originally effected was a sale. The 
registered deed, Exhibit D-2, executed be- 
tween the parties was an important piece 
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of evidence that could have been looked 
into for determining the nature of the 
transaction and the oral evidence examined 
by the parties was not very reliable and 
has been rightly disbelieved the Courts 
below. There was pens in law however, 
against the vendee-appellants surrendering 
some of their valuable civil rights under 
the sale which was an outright and irre- 
vocable transfer. The owner had not re- 
served to himself any right to redeem or 
repurchase the property but the vendees 
could agree to give him that right in order 
to defeat a pre-emptor who was seeking to 
enforce a nent which has been described 
as a piratical right in a number of authori- 


ties. There was nothing dishonest about 
the purchaser reducing himself to the 


status of a mor Gee? only. By this sacri- 
fice, however, he was making a distinct 
improvement in his capacity to resist the 
suit for pre-emption. This improvement in 
his rights, so far as the pre-emption suit 
was concerned, would fully attract the ap- 
plication of Section 21-A, which was in- 
serted in the Punjab Pre-emption Act in 
May, 1944. This section runs as follows: 


“21-A. Any improvement, otherwise 
than through inheritance or succession, 
made in the status of a vendee defendant 
after the institution of a suit for pre-emp- 
tion shall not affect the right of the pre- 
emptor-plaintiff in such suit.” 


5. As the improvement in the 
status of the vendee-appellants had been 
made otherwise than through inheritance or 
succession after the institution of the pre- 
emption suit, it could not in any way affect 
the right of the plaintiff-pre-emptor. 


: Shri Gandhi’ then argues on the 
basis of the Supreme Court decision in 
Bhagwan Dass v. Chet Ram, AIR 197] 
SC 369, that it was necessary for the 
plaintiff-respondent to maintain his superior 
right of pre-emption right up to the date of 
the decree. In that case Section 21-A 
had no application because it was not by 
- virtue of any improvement made by the 
vendees during the pendency of the pre- 
emption suit that the plaintiff had lost his 
superior right to purchase the land in pre- 
ference to the vendees. The right of pre- 
emption in that case was based on the fact 
that the plaintiff was a tenant in possession 
of the land sold. His landlord had, how- 
‘ever, obtained an ejectment decree from a 
Revenue Court and had succeeded in evict- 
ing the tenant uug the pendency 
of tbe pre-emption suit fled by him {the 
tenant). The plaintif pre-emptor had, 
therefore, lost the superior right of pre- 
emption for reasons independent of any 
improvement made by the vendee in his 
own status and Section 21-A was, there- 
fore, not applicable. 


The Supreme Court ruling in Bhag- 
wan Das’s case (supra) had been based on 
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a number of Full Bench decisions of the 
High Courts of Lahore and Punjab. Some 
of these rulings were of a dats prior to 
the coming into force of Section 21-A. The 
Full Bench decision in Ramji Lal v, State 
of Punjab, AIR 1966 Punj 374 (FB), relat- 
ed to a case instituted after the insertion 
in the Punjab Pre-emption Act of S, 21-A, 
but there also the plaintiff had lost his 
superior right of pre-emption for reasons 
other than an improvement made by the 
vendee in his status. In that case, the 
p ainni had lost his right of pre-emption 
uring the pendency of the suit by virtue 
of a notification issued by the Government 
under Section 8 (2) of the Act. In the 
case now before me Section 21-A is fully 
applicable and any improvement made by 
the vendee-appellants in their status after 
the filing of the pre-emption suit has to be 
ignored. 


7. Shri Gandhi then argued that 
the withdrawal of the declaratory suit fil- 
ed by the plaintiff-pre-emptor was a bar 
to his being granted a pre-emption decree 
in this previously instituted suit. His main 
reliance is on Order XXIII, Rule 1 (8) of 
the Code of Cvil Procedure, according to 
which the withdrawal of a suit would pre- 
clude the institution of any fresh suit in 
respect of the same cause of action. This 
provision would operate as a bar only if 
the plaintiff-pre-emptor was to institute a 
fresh suit. There is nothing in this provi- 
sion of law which may seem to affect a 
partys rights or pleas in a previously insti- 
tuted suit, even though it, may have been 
pending at the time of the witadrawal of 
a subsequently- instituted suit. Nothing! 
was finally decided-at the time of the with- 
drawal of the declaratory suit and Sec. 11 
of the Code would also have no application. 
Order 2, Rule 2, has also no bearing on 
this case because there was no splitting up 
of the claim or relief, This rule would be 
applicable only where the plaintiff has re- 
linquished a part of his claim in a suit 
decided earlier and then seeks to file ano- 
ther suit for the claim that he had given 
up. 


The _ plaintiff-pre-emptor had, in fact, 
filed a wholly unnecessary suit when the 
points in controversy could have been and 
had actually been raised by him in the 
previously instituted suit which was pend- 
ing at the time of the filing and withdrawal 
of the second suit. He could have allow- 
ed the second suit to be tagged on to the 
evou instituted suit but his with- 

awal from the unnecessary suit was only 
calculated to avoid a multiplicity of pro- 
ceedings. The mistake made, if any, in 
withdrawing the second suit could in no 
wəv prejudice the pre-emption suit. It can- 
not be said that the plaintiff-pre-emptor 
had withdrawn from the second suit with- 
out making any reservations anc the deci- 
sion in Shankar Sitaram Sontakke v, 
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Balkrishan Sitaram Sontakke, AIR 1954 SC 
852, is not applicable to the facts of our 


case. | 
I, therefore, dismiss this appeal 


with costs. 
Appeal dismissed. 
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MAN MOHAN SINGH GUJRAL, J. 

Niranjan Sing! and another, Appel- 
lants v. Sher Singh, Respondent. 

Ex. Second Appeal No. 680 of 1970, 
D/ 2-8-1971, from decree of Udham 
Singh, Dist. J., Patiala, D/- 6-5-1970. 

Civil P. C. (1908), O, 20, R. 14 and 
O. 21, R. 19 — Set off of costs — Execu- 
tion of pre-emption decree. 

Where the plaintiffs suit for possession 
by pre-emption is decreed with costs the 
plaintiff can deduct from the amount which 
he has to deposit under the decree only 
the costs awarded by the decree and no 
other amount which he may be entitled to 


AIR 1972 PUNJAB 
(V 59 


recover from the judgment-debtor. AIR 
1922 Lah 142 and (1911) 10 Ind Cas 454 
(Al), Dist. 

Cases Referred: Chronological Paras 


AIR 1992 Lah 142 = 1922 Punj 
ER 23, Kapuria Mal v. Wali Muham- 


mad 
(1911) 10 Ind Cas 454 (All), Bechai 
Singh v. Shami Nath Tewari 

D. $. Nehra, for Appellants; R. N. 
Sanghi, for Respondents, 

JUDGMENT:— The facts giving rise 
to this second appeal against the order of 
the District Judge, Patiala, dated 6th May, 
1970, affirming that of the Subordinate 
Nudge First Class, Nabha, dated 31st 
January, 1970 whereby the objection appli- 
cation of the appellants under Section 47 
of the Civil Procedure Code was dismissed 
are as follows. 

2. The land in dispute was sold 
by one Piara Singh to Niranjan Singh and 
others and this sale was seg by Sher 
Singh who claimed possession through pre- 
emption. The pre-emptor succeeded in 
obtaining a decree in his favour on 83rd 
February, 1967. After depositing the sale- 
price Sher Singh obtained possession of this 
property in execution proceedings on 7th 
March, 1967. The vendees being dissatis- 
fied with the decision of the suit brought 
by Sher Singh filed an appeal in the Court 
of the Additional District judge, Patiala, 
which was partly accepted by judgment 
dated 8th June, 1967. The decree of the 
trial Court was modified to the extent that 
Sher Singh was ordered to pay Rs. 83.75 
more tọ the defendants over and above 
what had been allowed by the Trial Court. 
The additional sum was ordered to be de- 
ci i an na Ne nena 
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A. L R; 
posited on or before 15th es , 1967, In 
spite of the modification o the decree by 


e Additional District Judge, Patiala, the 
pre-emmptor did not deposit the additional 
amount within time with the result that 
the vendees Niranjan Singh and 
others made an application in the Court of 
the Subordinate Judge First Class, Nabha, 
claiming dismissal of plaintiffs suit and 
restoration, of possession of the property in 
dispute from Sher Singh. The vendees 
succeeded in this application but in appeal 
the order of the trial Court was set aside 
and the case was remanded for a fresh de- 
cision after two additional issues had been 
framed. The following were the two addi- 
aa issues framed by the appellate 

ourt. 


(1) Whether the plaintiffs are entitled 
to get adjusted the costs of the execution 
proceedings which they had brought against 
the vendees to get possession of the suit 
land prior to the time the First Appellate 
Court had decided the appeal between the 
parties? 

(2) If issue No. 1 is decided in affir- 
mative what is the sum or expenditure 
which was incurred by the plaintiffs in the 
abovesaid execution piece site 
Both the issues were decided in favour of 
the pre-emptor and the application of the 
vendees, Niranjan Singh and Didar Singh, 
under Section 144 read with Section 47 
of the Civil Procedure Code was dismissed. 
The appeal of the vendees, Niranjan Sin 
and Didar Singh, was also dismissed by the 
impugned order. l 

3. Before proceeding with the 
arguments raised in the appeal it may be 
mentioned that the objectors, Niranjan 
Singh and Didar Singh, were able to get 
possession of the land after obtaining the 
order of the trial Court on 5th October, 
1967 in execution proceeding even though 
that order was set aside by the appellate 
Court on 6th December, 1968. l 


4, The main argument raised on 
behalf of the appellant is that the plaintiff- 
pre-emptor’s failure to deposit Rs. 83.75 
which he had been directed to deposit by 
the first appellate Court would entail the 
dismissal of the suit. It was urged that 
even if the amount of Rs. 61.70, which 
was the amount of cost to which he was 
entitled under the decree, was to be ad- 
justed against the decretal amount, the de- 
por made by the pre-emptor would still 
all short by Rs. 22.05 and that as this 
amount had not been deposited the suit 
of the plaintiff-pre-emptor was liable to be 
dismissed and the objection petition filed 
by the appellants ought to have been ac- 
cepted by the Courts. below. As against 
this, it is pointed out by the learned coun- 
sel for the respondent that besides Rupees 
61.70, which the plaintiff-pre-emptor was 
entitled to recover from the vendee, he 
was also entitled to recover the cost incur- 
red by him in the execution application in 
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which he had obtained possession of the 
land in suit. 


5. From the rival contentions of 
the parties it would appear that the ques- 
tion which arises for consideration is whe- 
ther the plaintiff who had obtained a de- 
cree for possession by pre-emption could 
be taken to have complied with it by de- 
positing a sum sufficient to cover the de- 
cree after deducting not only the costs 
which were awarded to him under the de- 
cree but also the costs which he may have 
incurred in the execution proceedings taken 
by him to take possession of the land. 
Coming to the facts of the present case, 
we find that plaintiffs suit was decreed in 
the following terms:— 


“The suit of the plaintiff is decreed 
and the decree for | ect of the suit 
land is passed in favour of the plaintiff 
against the defendants with costs provided 
the plaintiff deposited on or before 3-3- 
1967 a sum of Rs. 11,500 plus Rs. 660 
failing which the suit shall stand dismissed 
with costs.” 


In terms of this decree the plaintiff had to 
deposit Rs. 12,160, and it is not disputed 
that he could deduct Rs, 61.70 out of this 
amount. In other words, even if he had 
deposited Rs, 192,099.80 no objection could 
have been taken to the deposit. As, how- 
ever, the decree of the trial Court had 
been modified the plaintiff had to deposit 
Rs. 83.75 more. ‘The plaintiff having de- 
posited Rs. 12,160 it is pointed out that 
the deposit was short by Rs. 22.05 and that 
this suit was, therefore, liable to be dis- 
missed. 


6. Relying on Kapuria Mal v. Wali 
Muhammad, AIR 1922 Lah 142 and Be- 
chai Singh v. Shami Nath Tewari, (1911) 
10 Ind Cas 454 (All) the learned Courts 
below came to the conclusion that the de- 
posit made by the plaintiff was sufficient 
compliance with the decree as he was en- 
titled to deduct the amount of costs award- 
ed by the trial Court and that incurred 
by him in execution proceedings. 

7. In both the above-mentioned 
cases the view taken was that where the 
plaintiffs suit for possession by pre-emption 
was decreed with costs the deposit by him 
of a sum sufficient to cover the decree after 
deducting the costs, would be sufficient 
compliance with the decree. It was, how- 
ever, not held in either of these two cases 
that the plaintiff could deduct from the 
amount which he had to deposit under the 
decree not only the costs awarded by the 
decree but also the costs subsequently in- 
curred by him in executing the decree, 
The learned lower Courts were, therefore, 
wholly in error in seeking support from 
Kapuria Mal’s, AIR 1922 Lah 142 and 
Bechai Singh’s (1911) 10 Ind Cas 454 (All) 
cases (supra) for the case set up by the 
plaintiff-pre-emptor. In fact the appellant 
can claim that the plaintiff was not entitled 
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to deduct anything spent by him in exe- 
cution proceedings as this was not part of 
the decree which he was required to com- 
ply with before he could get possession. 
He was entitled to deduct only the sum 
allowed as! costs by the decree under which 
he claime a right to get possession. His 
right did not extend to deducting any 
other amount which he may be entitled to 
recover from the judgment-debtor. In order 
to be entitled to execute the decree obtain- 
ed by him the successful pre-emptor has to 
show that he has sufficiently complied with 
the decree which he has obtained. Jf in 
terms of the decree costs are alowed to 
him he would be within his rights to deduct 


the amount of costs while sa alas the 
amount which he was required to deposit 
under the decree so that his suit could 


stand decreed. Any other amount which 
is not part of the decree obtained by him 
cannot be adjusted against the amount he 
is required to deposit under the decree as 
it is not part of the decree. Taking this 
view of the matter, I find that by failing 
to deposit Rs. 22.05 on or before 15th 
July, 1967 the plaintiff has failed to com- 
ply with the decree. He is, therefore, not 
entitled to take possession of the land. In 
fact, his suit stands dismissed and -he ques- 
tion of getting possession in execution of 
the decree wo not arise. 


8. On behalf of the appellant it 
was also pointed out that even if the plain- 
tiff was allowed to deduct the costs in- 
curred by him in execution proceedings 
the deposit would still fall short of the 
amount required to be deposited by him. 
In this connection, reference was made to 
the statement of Jagir Singh, Ahalmad of 
the Court of the Subordinate Judge First 
Class, Nabha, P.W. 1, who had produced 
the execution file in Execution Case No. 80 
dated 7th March, 1967 decided on 24th 
June, 1967. On the basis of this file he 
deposed that in the execution application 
Rs. 61.70 was claimed as costs of the suit 
and Rs. 85 as costs of the execution appl 
ony 
assessed expenses at Rs. 72 as he had not 
allowed any fee for the pleader. There is 
nothing in the statement of Jagir Singh as 
to what was awarded by the trial Court as 
costs of the execution application. The 
learned: Courts below, however, took great 
po to come to the conclusion, on a re- 
erence to the relevant rules, that the plain- 
tiff would have been entitled to Es. 25 as 

leaders fee and have further hsld that 
e could deduct Rs. 85 which he had in- 
curred as costs of the execution application 
from the amount he had to deposit under 
the decree. 


This view of the learned Courts 

clearly erroneous. What the 
plaintiff would have been able to claim is 
an entirely different matter so far as the 
decision of this case is concemed, as we 
are only concerned to determine as to what 
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costs were actually awarded by the execu- 
tion Court. The plaintiff has failed to 
bring material on the record to establish 
that he had been awarded Rs. 35 as costs 
of the execution application. This being 
the position, the learned Courts were not 
justified in -holding that the plaintiff could 
also deduct Rs. 35 which could have been 
costs allowed to him by the executing 
Court. Even if it be accepted that the 
laintiff could deduct the costs incurred 
y him in execution application, it will not 
advance his case as he has failed to esta- 
blish that Rs. 85 had been awarded to him 
as costs in these proceedings, 
10. For .the reasons stated above, 
I am of the view that this second appeal 
must succeed as the  plaintiff-pre-emptor 
had failed to comply with the decree and 
his suit consequently stands dismissed. 
The vendees are, therefore, entitled to pos- 
session of the land. The appeal is ccnse- 
quently allowed and the orders of the 
Courts below are set aside. Considering 
the circumstances of the case the parties 
will bear their own costs throughout. 
Appeal allowed. 
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BAL RAJ TULI, J. 
Jiwan Singh, Petitioner v. The State 
of Punjab and others, Respondents. 
Civil Writ No. 1047 of 1966, D/- 
23-2-1971. 


(A) Tenancy Laws — Punjab Security 
of Land Tenures Act (10 of 1953), S. 24 — 
Point not urged before Collector but enter- 
tained by Revisional authority could be cor- 
rected in writ petition. (X-Ref:— Consti- 
tution of India, Art. 227). 1970 Rev LR 
779 (Punj.) and 1968 Punj LJ 292 (SC), 
Distinguished. (Paras 6, 7 & 10) 

(B) Tenancy Laws —— Punjab Security 
of Land Tenures Act (10 of 1953), S. 2 (8) 
~— Lands Banjar Qadim and Ghair Mum- 
kin are not ‘land’ under S. 4 (1), Punjab 
Tenancy Act adopted by the above Act 
and have therefore got to be excluded for 


(Paras 6 & 10) 
Cases Referred: Chronological Paras 
1970 Rev LR 779 = 1970 Pun LJ 


719, Mansa v. Financial Commr., 


Haryana 
1968 Punj LJ 297 (SC), Amar Surjit 
Singh v. State of Punjab 


R. P. Bali, for Petitioner; M. R. 
Sharma, Sr. Dy. Advocate-General (Pun- 
jab), for Respondents. 

ORDER :— The Collector, Amr‘tsar, 


declared 22 standard acres and 9% Units 
of land belonging to the petitioner as sur- 
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Jiwan Singh v. 


State (Tuli J.) A.I. R. 


plus on October 10, 1962. Against that 
order, the petitioner filed an appeal before 
the Commissioner on October 22, 1964, 
that is, after 742 days. This appeal was 
dismissed by the learned Additional Com- 
missioner on February 18, 1965, on the 
ground that it was barred by time. Against 
that crder, the petitioner filed a revision 
before the Financial Commissioner. The 
revision petition was dismissed on April 
5, 1966. The present petition is directed 
against that order to which a written state- 
ment has been filed on behalf of respondent 
l, in which the impugned order ‘has been 
justified. 

2. It has been vehemently argued 
by the learned counsel for the petitioner 
that land measuring 4 standard acres and 
9% Units was Banjar Qadim and land mea- 
suring 11 ordinary acres and 4 Kanals was 
ghair mumkin and these pieces of land did 
not fall withi e definition of ‘land’ as 
defined in Section 4 (1) of the Punjab Ten- 
ancy Act, which definition has been adopt- 
ed in Section 2 (8) of the Punjab Security 
of Land Tenures Act. 


The second contention of the 
learned counsel is that Killa No. 14 of 
Rectangle No. 45 is shown in the holding 
of the old tenants and the same killa num- 
ber is shown in the reserved area of the 
petitioner, with the result that, if that killa 
number is excluded, the reserved area of 
the petitioner amounts to only 29 standard 
acres and not 80 standard acres, to which 
he is entitled. 


4, His third objection is that the 
petitioners brother Hazara Sin filed a 
revision petition on the ground that his 


Banjar Qadim land had been included in 
his holding while declaring his surplus 
area and the Financial Commissioner in 

at case remanded the case for fresh deci- 
sion to the Collector, whereas the same re- 
lief tc the petitioner has been refused. 


5. With regard to the first point, 
it has been strenuously urged bv the learn- 
ed Senior Deputy Advocate-General for the 
respondents that the appeal of the peti- 
toner before the Commissioner was hope- 
lessly barred by time and no fault can be 
found with the order of the Commissioner 
rejecting his appeal on the ground of limi- 
tation. The learned Financial Commis- 
sioner has observed in his order that the 
ge before the Commissioner was bar- 
red by 676 days after excluding the time 
allowed for filing the appeal and the time 
taken for obtaining certified copies of the 
orders appealed against. I am in agree- 
ment with the view expressed by the learn- 
ed Financial Commissioner that the order 
of the Commissioner rejecting the appeal 
on the ground of limitation was perfectly 
legal and valid and no fault can be found 
with that order. 

Along with the memorandum of 
appeal an application for extension of time 
for filing the appeal was made. The reason 
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stated was that the order was passed by 
the Collector, Amritsar, on October 11, 
1962, in the absence of the petitioner and 
was never communicated to him through 
any source. Even Form F was not issu- 
ed to the appellant and that he came to 
know of the order for the first time on 
September 2, 1964, and applied for a certi- 
fied copy thereof on the same day. The 
copy was supplied to him on September 
29, 1964, and after deducting that period 
the appeal was within time. The Commis- 
sioner observed in his order that the Col- 
lector had decided the case in the presence 
of the counsel of the petitioner and that 
the appeal had been filed after about two 
years -and was obviously barred by time. 
In his revision to the Financial Commis- 
sioner, the petitioner did not take up any 
ground that the Commissioner had wrongly 
and illegally dismissed his appeal as barred 
by time and the only grievance made was 
that if the appeal before the Commissioner 
was barred by time, it should have been 
treated as a revision petition. The order 
of the Commissioner was, therefore, cor- 
rect in law. 

6. The question, however, arises 
whether the Financial Commissioner was 
right in not allowing the necessary relief 
to the petitioner when he entertained his 
revision petition. It is true that it was not 
leaded before the Collector that the land 
dec ibed as Banjar Qadim and Ghair 
Mumkin was not to be taken into conside- 
ration while determining the surplus area 
of the petitioner and this point was for the 
first time taken up in the grounds of appeal 
filed before the Commissioner. This point 
was then agitated before the Financial 
Commissioner and the Financial Commis- 
sioner noticed that 4 standard acres and 
9% Units of his land were Banjar Qadim 
and 11 ordinary acres and 4 Kanals were 
Ghair Mumkin. He further observed that 
the Commissioner in a previous appeal had 
determined that 76 standard acres of land 
comprised the holding of the petitioner at 
the commencement of the Punjab Security 
of Land Tenures Act. Out of this land, 
the Collector had declared 23 standard 
acres and 93% Units as the land in posses- 
sion of the old tenants, and after deducting 
80 standard acres, to which the petitioner 
was entitled as permissible area, 22 stand- 
ard acres and 9% Units of his land were 
declared as surplus. The learned Financial 
Commissioner at the end of the order ob- 
served—— 


“If the area that was baniar qadim 
and ghair mumkin on 15-4-53 were to be 
deducted, the balance would still be in 
excess of 80 S.As. I do not, therefore, see 
how and why the petitioner has a griey- 
ance. There is thus no ground for inter- 
ference.” 


The learned Senior Deputy Advocate-Gene- 
ral has brought to my notice a judgment 
of a Division Bench of this Court in Mansa 


Jiwan Singh v. State 
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v. Financial Commr., Haryana, 1970 Rev 
LR 779 (Punj.), in which it has been held 
that if the point was not raised before the 
Collector that the Banjar Qadim land could 
not be included in the holding while declar- 
iag the surplus area of a land-owner and 
had not been entertained by the Financial 
Commissioner in revision, the learned 
Single Judge had correctly declined to 
interfere with that order of the Financial 
Commissioner refusing to entertain a fresh 
point in revision. On the basis of this 
judgment it is submitted that since the 
point was not taken before the Collector 
that there was any Banjar land which could 
not be included in the holding of the peti- 
tioner, the petitioner should not be allow- 
ed the relief in this petition particularly 
when the Financial Commissioner had re- 
fused to grant him that relief. 


The facts of that case are distinguish- 
able. The Financial Commissioner had re- 
fused to entertain that point on the ground 
that it was a fresh point. In the present 
case, the Financial Commissioner did not 
refuse to entertain the fresh point but went 
into it and after stating that 4 standard 
acres 9% Units were Banjar Qadim and I] 
ordinary acres and 4 Kanals were Ghair 
Mumkin, he went on to observe that, even 
if the Banjar pegs and Ghair Mumkin 
land had been deducted, the balance would 
still be in excess of 80 standard acres and . 
he did not understand what the grievance 


of the petitioner was. Evidently the griev- 
ance of the petitioner was that his land 
should have been evaluated for the pur- 


pose of surplus area after excluding the 
Banjar Qadim and Ghair Mumkin land. 
If that had been done, the petitioner would 
have retained in his possession 4 standard 
acres 934 Units and 11 ordinary acres and 
4 Kanals in addition to his permissible 
area of 80 standard acres. That was the 
grievance that the petitioner had made be- 
fore the Financial Commissioner and I am 
at a loss to understand why the learned 
Financial Commissioner did not understand 
the grievance of the petitioner in that light. 
It was not at all difficult to understand that 
grievance. 


7. Reliance has then been placed 
by the learned Senior Deputy Advocate- 
General on the judgment of their Lord- 
ships of the Supreme Court in Amar Surjit 
Singh v. The State of Punjab, 1968 Punj 
LJ 297 (SC). The facts of that case are 
again distinguishable. In that case the 
Collector had gone into the matter and 
found that the land claimed to be Banjar 
Qadim and Banjar Jadid was really of not 
that ca enay His conclusion was that 
those lands fell within the scope of Section 
2 (8) of the Punjab Security of Land Te- 
nures Act. In any case their Lordships 
refused to interfere with the judgment of 
this Court on the ground that the question 
whether the disputed land was Banjar 
Qadim or not, was a question of fact which 
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had to be decided by the Collector. In 
the present case the Collector has not de- 
cided that point and once the revision peti- 
tion was entertained by the Financial 
Commissioner and the new point was allow- 
ed to be urged, he ought to have granted 
the relief to the petitioner to which he was 
entitled on that basis. This course was 
particularly desirable when another Finan- 
cial Commissioner had granted relief to the 
petitioners brother in similar circumstances. 


8. A reference to the order of the 
Collector shows that Killa No. 14 of Rect- 
angle No. 45 is found in the reserved area 
of the petitioner as well as in the area in 
the possession of the old tenants. The 
learned Senior Deputy Advocate-General 
has explained that this does not require 
any rectification because the area in the 
poses of the tenants can be included 

y a land-owner in his permissible area 
and that there is nothing wrong in it. I, 
therefore, find no merit in this point reised 
by the petitioner. 

y The third pom urged by the 
learned counsel for the petitioner has al- 
ready been adverted to while discussing 
the first point. 


10. For the reasons given above. I 
set aside the orders of the Collector, the 
Commissioner and the Financial Commis- 
sioner impugned in this petition and direct 
“Ithe Collector to determine afresh the sur- 
pus area of the petitioner according to 
aw and in the light of the observations 
made above. In the circumstances, how- 
ever, I make no order as to costs. 


Petition allowed. 
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PREM CHAND PANDIT, ]. 
Chiranjit Lal, Appellant v. 
Singh, Respondent. 
Second Appeal No. 474 of 1968, D/- 
9-8-1972, against decree of Surjit Singh 
Railchy, Addl. Dist. J., Patiala, D/- 8-3- 


Narain 


(A) Transfer of Property Act (1882), 
§. 106 — Notice to quit in Punjab where 
provisions of section are not applicable — 
Requisites of. AIR 1969 Punj 110 (FB), 
Followed. (Paras 7, 8) 


Fifteen days is the minimum reason- 
able period for such a notice but it reed 
not necessarily terminate strictly with the 
end of the month of the tenancy. 

(Paras 7, 8) 

(B) Transfer of Property Act (1882), 
S. 106 — Contract to the contrary — Term 
in original lease deed that no notice under 
S. 106 would be necessary — Term will 
also hold good in the case of new contract 


GP/HP/D871/72/JHS 


A. I. R. 


of lease formed by tenanťs holding over. 
AIR 1971 Punj 23, Followed. (Para 11) 


Cases Referred : Chronological Paras 
AIR 1971 Punj 28 = 1970 Ren CR 

205, Dayal Chand v. Union of India 11 
AIR 1969 Punj 110 = 70 Pun LR 

1011 (FB), Bhaiya Ram v. Mahavir 

Parshad 


L. Grover, for Appellant; H. S. Sangha 
for A. S. Bains, for Respondent. 

JUDGMENT :— On Ist April, 1964, 
by a document, Exhibit P-1, Chiranji Lal 
gave his shop, which was situate in Bhad- 
son, District Patiala, on a monthly rent of 
Rs. 80 to Narain Singh for one year. The 
shop was not vacated by the tenant though 
according to the owner, he was orally ask- 
ing him to do so. Chiranji Lal, however, 
continued accepting rent from the tenant. 
On 28th December, 1966, Chiranji Lal 
gave a notice, Exhibit D-15, to the tenant 
asking him to vacate the shop within two 
weeks. This notice was received by the 
tenant on 80th December, 1966. In Janu- 
ary 1967, a suit was filed by Chiranji Lal 
against Narain Singh for possession of the 
said shop on the ground that he had rent- 
ed out the premises to the defendant for 
one year and the latter was not prepared 
to vacate the same, in spite of a notice 
having been issued to him in that behalf. 

2. The suit was contested by the 
defendant, who pleaded that the rent settl- 
ed was Rs. 24 and not Rs. 30 per mensem 
as alleged by the plaintiff. The notice 
according to the defendant, was invalid, be- 
cause it was neither for the requisite period 
of 15 days and nor did it expire with the 
end of the month of tenancy. It was also 
averred that the tenancy was renewed 
after the efflux of time and it then became 
a monthly tenancy. 


3. The trial Judge decreed the 
suit, holding that the rent of the shop was 
Rs. 80 per month, that the notice dated 
28th December, 1966, was valid and that 
the tenancy had been renewed after the 
efflux of time and thereafter it became a 
tenancy from month to month. 


4. When the matter went in 
appeal before the learned Additional Dis- 
trict Judge, Patiala, he reversed the deci- 
sion of the trial Court and held that the 
notice given by the plaintiff to the defen- 
dant was invalid. He, however, confirmed 
the finding of the trial Court on the point 


that the tenancy had been renewed after .. 


the efflux of time and it then became a 
monthly tenancy. No finding, however, 
seems to have been given by him regarding 
the rate of rent. On these findings, the 
appeal was accepted and the plaintifs suit 
dismissed. Against this decision, the pre- 
sent appeal has been filed by the plaintiff. 


5. The learned Additional District 
Judge had held the notice, Exhibit D-15, 
to be invalid for two reasons. Firstly, ac- 
cording to him, the notice was served on 
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80th December, 1966, and 14 days time 
given thereia did not expire with the end 
»of the month of the tenancy. Secondly, 
the defendant was asked to surrender p 
session of the premises within 14 da 
whereas a clear 15 days’ time had to be 
given for that purpose. 


6. It is undisputed that the provi- 
sions of Section 106 of the Transfer of 
Property Act are not applicable to Punjab. 
However, the principles of the said section 
have been generally applied. In a Full 
Bench decision of this Court 

am v. Mahavir Parshad, 70 Pun LR 1011 
r i f 1969 Punj 110) (FB) it had been 
eld: 


in Bhaiya 


“The notice required to be served in. 


the Punjab (where the statutory provisions 
of Section 106 of the Transfer of Property 
Act do not apply and merely its equitable 
principles have been applied) has to be a 
notice to q it or a notice terminating the 
tenancy and such notice must give reason- 
able time to quit. Considering the law 
laid down in various decided cases, fifteen 
days appear to be the minimum reasonable 
eriod of such a notice. In the Punjab, 
owever, such a notice need not necessaril 
terminate strictly with the end of a. mon 
of the tenancy.” 


i From the above, it would be 
clear that a notice in Punjab need not 
necessarily terminate strictly with the end 
of the month of the tenancy. That being 
so, one of the grounds mentioned by the 
learned judge for holding the notice to be 
invalid becomes unsoun 


8. It is true that the leamed 
Nudges of the Full Bench have not cate- 
porically stated that the notice must be of 
15 clear days, but, in any case, it has been 
observed by them that: 15 days appen to 
be the minimum reasonable period for such 
a notice. It will, therefore, perhaps be 
not proper to hold that even 14 days’ 
notice would be sufficient. 


9. There is, however, one other 
point on the basis of which, in my view. 
e appeal should succeed. In clause 7 o 
the ‘rent note, Exhibit P-1, it had been 
mentioned that the tenant would himself 
vacate the shop on the expiry of the fixed 
period of lease and that the landlord need 
not serve a notice upon him for that pur- 
pose. On the basis of this’ clause, an argu- 
ment was raised that in the present case, 
‘no notice under Section 106 of the Trans- 
fer of Property Act was at all necessary to 
terminate the tenancy, 


10. This contention was, however, 
repelled by the learned Judge by observ- 
ing that this agreement, declaring a notice 
unnecessary, was only with regard to the 
initial tenancy for the fixed period and not 
regarding the subsequent monthly tenancy, 
which came into existence on account of 
the tenant’s holding over with the consent 
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of the landlord after théLéxpiry: of the said 
fixed d. yea DUy 


perio ü 

11. It ruling 
given by a Division Bench of this Court 
in Dayal Chand v. The Union of India, 
1970 Ren CR 205 = (AIR 1971 Punj 28) 
was not brought to the notice of the feam. 
ed Additional District Judge. In that 
case, it was held— 

“After the expiry of the period fixed 
in the original lease, the original contract 
of tenancy came to an end and a new con- 
tract of tenancy came into being. 
course, by implication, the terms of lease 
embodied in the original contract would be 
deemed to be the terms of lease in the 
new contract,” 

If that be so, then in the instant case, 
clause 7 of the original agreement, under 
which a notice under Section 106 of the 
Transfer of Property Act was not necessary, 
wo be deemed to be the term of lease 
of the new contract of tenancy, which 
came into being as a result of the holding 
over of the tenant after the expiry of the 


appears that the 


‘original period of tenancy fixed in Exhibit 


P-J. In these circumstances, according to 
the Bench decision of this Court, no notice 
was necessary to be given by the pout 
to the defendant for terminating the ten- 
ancy. The invalidity of the : notice was 
the only ground on which the plaintiffs 
suit was dismissed by the lower Appellate 
Court. 

12. I would, therefore, accept this 
appeal, set aside the judgment and decree 
of the lower Appellate Court and decree 
the plaintiffs suit. In the circumstances 
of this case, however, I will leave the 
parties to bear their own costs in this Court 


as well, 
Appeal allowed. 
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RANJIT SINGH SARKARIA, J, 

Dr. Ram Kishan Mehra and others, 
Petitioners v. Union of India and others, 
Respondents. 

Civil Writ Nos. 852 and 851 of 1971, 
D/- 31-1-1972. 

(A) Constitution of India, Art. 226 —~ 
Laches — Where the impugned acts of 
omissions and commissions continued and 
the petitioner persistently and diligently 
sought redress of his grievances, petition 
could not be held to have suffered from 
laches. (X-Ref:— Defence of India Act 
(1962), S. 29); (X-Ref:—- Punjab Requisi- 
r and Acquisition Act (11 of 1953), 

Petitioners property continued to be 
under requisition t under the Defence 
of India Act and later under the Punjab 
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Act 11 of 1958. | Several oe to get 
the same released having failed the writ 


petition was filed a few days after the 
order rejecting petitioners application for 
restoration of possession of property was 
communicated. Neither the fact that the 


petition was filed beyond the period for 
which requisition could continue under the 
order nor the fact that the Act and Rules 
under which the order was made them- 
selves got repealed established laches, 
(Paras 11 and 12 to 14) 


(B) Defence of India Act (1962), S. 38 
and Rr. 8 and 9 (framed by the appropri- 
ate Government) — Starting point of limi- 
tation prescribed was date of communica- 
tion of determination of compensation. 
Where application to refer matter to arbi- 
tration had not been disposed of, applica- 
tion could not be held time-barred. 


Further, the question whether or not 
an application under R. 9 was time-barred 
being one of a has got to be judicially 
found and recorded by the Authority, 
which was not done. The plea taken in 
writ petition seeking issue of mandamus to 
enforce performance of statutory duty was 
unsustainable. (Paras 16 and 18) 


(C) Defence of India Act (1962), Sec- 
tions I (3) and 25 and Rr. 8 to 10 — Au- 
thority could be compelled to perform its 
statutory duties even after the expiry of 
the Act and Rules. (Paras 19 and 20) 


(D) Constitution of India, Art. 226 — 
Questions of limitation —- Where the au- 
thority, despite persistent demands, studied- 
ly neglected to discharge its statutory 
duties, court could, as an exception to the 
general rule, examine plea of limitation 
and direct authority to perform its duties. 
(X-Ref:— Defence of India Act (1962), 
S. 38 and R. 9). ATR 1964 SC 1006 and 
AMR 1969 Punj & Har 441 (FB), Distin- 
guished. (Para 21) 


(E) Constitution of India, Art. 226 — 
Alternative remedy —— In the absence, in 
Defence of India Act, 1962, of provisions 
like Ss. 6-A, 6-B and 10-A in Requisition- 
ing and Acquisition of Immoveable Proper- 
ty Act (1952) and the remedy even if avail- 
able the same not being efficacious, the 
petitioner was entitled to file writ petition. 
(X-Ref:—- Defence of India Act (1962), 
S. 38 and R. 9 of the Rules), (X-Ref:— 
Requisitioning and Acquisition of Immov- 
able Property Act (1952), Ss. 6-A, 6-B and 
10-A). (Para 22) 


. (F) Defence of India Act (1962), Ss. 29 
(I) and (3) and 35 (1) read with Requi- 
sitioning and Acquisition of Immovable Pro- 
perty Act (1952), Sec. 6 — Requisitioned 
property not required after three years for 
purpose for which it was requisitioned ought 
to have been de-requisitioned. 

(Paras 28, 30 & 35) 


G) Punjab Requisitioning and Acqui- 
aition of Immovable Property Act (11 of 
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1953), Section 8 — As soon as it is evident 
that quantum of compensation could not be 
agreed upon, the competent authority was, 
bound to refer it to arbitration bv a person 
eligible for appointment as a High Court 
Judge. 

Though assistance of a person having 
expert knowledge may be sought, referring 
the matter to Executive Engineer or Tehsil- 
dar was not proper era with the 
provisions. (Paras 32 and 35) 


Cases Referred: Chronological Paras 
AIR 1969 Punj & Har 441 = ILR 
(1966) 2 Punj & Har 96 = 1969 
Lab IC 1518 (FB), Jagadish Mitter 
v. Union of India 11, 21 
AIR 1962 SC 247 = (1962) 3 SCR 
3813, Union of India v. Ram Kan- 
war 28, 25, 26, 29 
AIR 1966 Cal 348, Dhone Gopal 
Mukherjee v. Secy. Land and Land 
Revenue Deptt. 23, 29, 80 
AIR 1964 SC 1006 = (1964) 6 SCR 
261, State of Madhya Pradesh v. 
Bhai Lal Bhai 11, 2I 


Dr. R. K. Mehra, (S. K. Jain, Kalkawala 
with him), for Petitioners; D. N. Ramp 
Asst. Advocate-General, (Punjab) (for Nos. 
1-8) and’ Bhagirath Dass, (S. K. Hirajee 
with him) (for No. 4), for Respondents, 

ORDER:— Civil Writ Petitions Nos: 
352 and 351 of 1971 are inter-connected. 
The petitioners and the properties which 
are the subject-matter of dispute, in both 
the petitions, are the same, It will, there- 
fore, be convenient to dispose them of by 
one judgment. 


2. The petitions arise out of these 
facts:— 


3. The eleven petitioners are co- 
owners of Bungalow No. 24, Cooper Road, 
Amritsar. Respondent 3 is the District 
Magistrate, Amritsar. He has different legal 
capacities viz., (a) President of Amritsar 
Central Consumers Co-operative Stores Ltd. 
Amritsar (hereinafter referred to as Limited 
Concern); (b) Competent Authority under 
Defence of India Act, 1962 thereinafter re- 
ferred to as the Defence Act); (c) Compe- 
tent Authority under Punjab Requisitioning 
and Acquisition of Immovable Property Act, 
1958 (hereinafter referred to as the Punjab 
Act); {d) Competent Authority under the 
Requisitioning and Acquisition of Immova-~ 
ble Property Act, (Central Act) 1952; and 
(e) Competent Authority under the Sarai 

ct. 


4. Respondent 3 in purported exer- 
cise of the emergency powers under Sec. 29 
of the Defence Act and the Rules 
thereunder, delegated to him by the Union 
of India (respondent 1) and the State of 
Punjab (respondent 2) made an order, dated 
April 26, 1963 (Annexure B) requisitioning 
the ground floor of the aforesaid Bungalow 
of the petitioners. In exercise of the same 
powers, by another order of May 25, 1968, 
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Respondent 3, requisitioned the 2nd storey 


‘of the same building of the pe one for 
“purposes of respondent 4, a Limited Con- 
cern. Both the requisition orders started 
with the recital: “Whereas in my ‘opinion, 
it is necessary and expedient to do for secur- 
ing maintenance of supplies and services es- 
sential to the life of community to requisi- 
tion property. .-....- ” In the body of the 
orders it was further stated that the pro- 
perty detailed therein was being requisition- 
ed “for the period of emergency and six 
months thereafter but not exceeding three 
years from the date of possession whichever 
is earlier.” The order er contained a 
direction “that Mrs. Jai Gopal (Shrimati 
Pushpa Wati), Petitioner No. 7, and other 
claimants to the property shall deliver pos- 
session thereof to Shri Gurchand Singh 
Sindhu, P. S. C. S., General Manager, the 
‘Co-operative Stores, immediately.” “Unless 
a different intention is expressed, all su 
references are to Annexures to Writ Petition 
No. 352 of 1971. By another order, dated 
May 15, 1968 (copy of which is Annexure 
D’ to the writ petition), the District Magis- 
trate required respondent 4 to urgently for- 
ward a report signed by the petitioners and 
respondent 4 in case the amount (i.e., the 
amount of compensation payable under the 
requisition order) was not agreed upon be- 
tween the petitioners and respondent 4. 
Copy of this order purports to have been 
endorsed on May 15, 1963, to Smt. Pushpa 
Wati, Petitioner No. 7. However, the peti- 
tioners allege that this order of May 15, 
1963 was never communicated to any of 
them. Respondent 4 never submitted any 
report as required in this order to respon- 
dent 8, nor did the respondents approach 
the petitioners for the aforesaid purpose. 
‘It is alleged by the petitioners that they 
' made representations, verbal and in writing, 
to the respondents for fixing the compensa- 
tion ay ble to them under the said requi- 
sition order, in terms of Section 30 of the 
Defence Act, and that, instead of fixing the 
said compensation under the statutory man- 
dates, respondent 8 demanded of the peti- 
tioners that the Co-operative Stores (respon- 
dent 4) be accepted by the petitioners as 
their permanent tenants and assured them 
that with the acceptance of the said demand, 
the respondents would do away with the 
requisition. It is averred that Respondent 4 
also said that on rejection of the said de- 
mand, he would get the compensation fixed 
by respondent 8 at a rate much lower than 
the one offered by him for the aforesaid 
tenancy. An agreement form was sent to 
Petitioner No. 1, Dr, R. K. Mehra, who was, 
at the material time, a practising Advocate 
at Bombay, and he was asked to get that 
agreement executed by all the owners of 
the requisitioned premises. One of the con- 
ditions of the draft agreement was that rent 
would be payable from the date of the 
occupation of the building by the Co-opera- 
tive Stores at the rate of 400/- per month 
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upto September 30, 1964, and thereafter 
from October 1, 1964 onwards at the rate 
of Rs. 450/- per month. In a subsequent 
letter, dated February 6, 1965 (Annexure 
F) addressed to Dr. Mehra, petitioner, by 
respondent 4, it was said: “We had: agree 
to have a direct agreement between the Co- 


operative Store and yourself and do away 
with the requisition order”. Request for 
getting the by al 


aft agreement sign 

the owners of the Suilding was reiterated. 
In the penultimate sentence it was said- that 
“in case however you do not agree to this 
you may kindly inform this office so that 
we may request.the departments concerned 
to fix the rent of this building which already 
stand almost finalised”. At the end of the 
letter it was said: “Please note that if we 
do not hear anything in this connection by 
February 20, 1965, we shall take action as 
indicated above”. Copy of this letter pur- 
ports to have been endorsed to Sarvshri 
Chaman Lal and Om Prakash for informa- 
tion. This Chaman Lal has been referred to 
in the letter as the agent of Dr. R. K. Mehra, 
Petitioner No. 1. It is not clear whether 
this Om Prakash is Petitioner No. 4. Peti- 
tioner No. 1 wrote the letter, dated March 
26, 1965 (Annexure G) in reply to the let- 
ters, dated January 25, 1965 and February 
6, 1965, of respondent 4, whereby he em- 
phatically rejected the demand for direct 
tenancy made by respondent 4. He also in- 
dicated that he did not agree with the other 
suggestions contained in the letters of res- 
pondent 4. It seems that when respondent 
4’s attempts to seek direct tenancy failed, 
respondent 3 on September 14, 1965, passed 
an order (Annexure ‘H’), fixing the monthly 
rent for that portion of the house which was 
requisitioned under the order, dated April 
26, 1963, at Rs. 260/- per month. Copy of 
this order purports to have been endorsed 
also to ‘Mrs. Jai Gopal and others, 24, 
Cooper Road, Amritsar.’ 


5. The petitioners made several re- 
resentations to the 2nd and 83rd respon- 
ents praying for de-requisitioning of the 
roperty and restoration of its possession on 
e expiry of the tenure of the requisition 
orders of April and May, 1968. In reply 
to the representations, dated October 31, 
1965, made by the petitioners, however, 
a letter, dated February 25, 1966 was sent 
by the Superintendent Judicial for Secretary 
to Government, Punjab, Home Department 
(Annexure L’) informing the petitioners that 
their representation addressed to the Chief 
Minister has been considered by the Gov- 
ernment who saw no justification to inter- 
ere in the-matter. A copy of this reply was 
also endorsed to fhe District Magistrate 
eal ai 3). It was, however, only on 
eptember 16, 1969 (Annexure N) that Res- 
oe 3 informed the petitioner (Dr. R. 
. Mehra) that his application for restora- 
tion of possession had been rejected. 

6. On July 18, 1966, respondent 8 

issued another notice (Annexure P) under 


486 P.& H, ` [Prs. 6-9] 


sub-section (1) of Section 8 of the Punjab 
‘Act, calling upon Smt. Pushpa Wati, Peti- 
tioner No. 7, “occupier of the property”, to 
show cause within 15 days of the date of 
the service of that instrument as to why the 
aforesaid property of the petitioners be not 
requisitioned “for public purpose, viz., office 
resident of a Government Officer/Official, 
being a purpose of the State” and the sche- 
dule of the description of the property was 
given as under:— 


“Building on Cooper Road, near Bhan- 
dari Bridge Amritsar owned by Misses Jai 
Gopal and other (Ground floor and 3 room 
in the 2nd storey) now in occupation of the 
General Manager, the Amritsar Central Co- 
operative Consumers Store Ltd., Amritsar.” 


Copy of this notice purports to have been 
endorsed to Smt. Pushpa Wati, Petitioner 
No. 7. On July 28, 1966, all the petitioners 
made an application (Annexure Oy u 

i N. N. Bhatia Advocate, to respondent 
8, in response to that notice wherein they 
objected to the further requisitioning of the 
property under the Punjab Act. They pray- 
ed for release of the property and restora- 
tion of its possession to the petitioners. On 
the same date, the petitioners through Shri 
N. N. Bhatia Advocate, made another appli- 
cation to respondent 8 under Sections 30 
and 35 of the Central Act praying that as 
the period for which the property had been 
requisitioned had expired, its possession be 
restored to the petitioners and further that 
the matter of payment of fair oe 
for the period of requisition be referred to 
arbitration. According to the return filed by 
the respondents, the representation of the 
petitioners was rejected by the State by an 
order, dated August 21, 1966. No copy of 
that order has, however, been annexed to 
the return, nor is there anything on the re- 
cord to show that it was communicated to 
the petitioners. 


7. The petitioners allege that res- 
pondent 3 did not pass any order on their 
application of July 28, 1966, till July, 1969, 
when he passed an order directing, inter 
alia, to refer the matter of fixing of fair 
compensation to the arbitration by Execu- 
tive Engineer or Superintending Engineer of 
P. W. It is averred that though the 
said order is already made on the file, the 
same was communicated to petitioner No. 1 
only orally on September 16, 1969. The 
said order for reference to arbitration ac- 
cording to the allegations in the petition 
inter alia, states:— 

“Instead of S. S. J., we may have it by 
X. En. or S, E., P. W. D., who usually de 
with such matters.” 


In pursuance of the said order, a letter, 
dated August 25, 1969, was addressed by 
respondent 3 to the Tehsildar of Amritsar, 
requiring the latter to assess and certify the 
ue of the land of the said requisitioned 
emises to enable the X. En, P. W. D. to 
ase his award of fair compensation there- 
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on. By a letter, dated September 16, 1969, 
(Annexure N) respondent 8 referring to the 
etitioners application, dated 9th Septem- 
er 1969, declined to restore possession 
the requisitioned premess to the petitioners. 
In pursuance of the notice (Annexure P) of 
July 18, 1966, respondent 3 on August 29, 
1966, passed another requisition order (An- 
nexure R) under the Punjab Act by which 
Smt. Pushpa Wati, petitioner 7, was ordered 
to handover/deliver possession of the requi- 


sitioned property (ground floor and a part 
of first floor of Bungalow No. 24) to respon- 
dent No. 4. 


7a. On July 2, 1969, petitioner No. 
1 made an application as attorney on behalf 
of all the petitioners to respondent 8, and 
in continuation of their application of July 
28, 1966, and subsequent reminder ending 
with May 16, 1968, requesting that the mat- 
ter of fixing of fair compensation of the re- 
quisitianed premises be referred to the arbi- 
tration of Senior Sub-Judge, Amritsar. 


8. On September 27, 1969, the 
petitioners moved the Supreme Court by 
means of hb Writ No. 112 i 1970 a 
impugning these requisition proceedings. On 
August 10, 1970, they withdrew that peti- 
tion with permission to move the Hi 
Court. On January 27, 1971, these two 
Civil Writ Petitions were instituted in this 
Court. Chronogically, Civil Writ No. 352 
comes first. It primarily relates to the requi- 
sition proceedings popore y taken under 
the Defence Act and the rules framed there- 
under. Several reliefs have been prayed for 
in that petition, of which the following have 
been reach at the time of arguments— 

That this Court should declare that 

(a) the order, dated September 14, 
1965 (Annexure H) of the 8rd respondent, 
(fixing part compensation) is null and void: 

(b) quash the impugned order of Jul 
1969 passed by respondent 3, (whereby oA 
dispute about compensation has been refer- 
red to the arbitration of X. En). 


(c) quash the impugned order, dated 
September 16, 1969, (Annexure N) of Res- 
pondent 3. 


(d) issue a writ of mandamus and/or 
any other appropriate writ, order or direc- 
tion under Article 226 of the Constitution 
ordering respondents 1-4 to give effect to 
the provisions of Sections 29 (8), 30 and 35 
of the Defence of India Act, 1962 read with 
S. 6 of the Requisitioning and Acquisition 
of Immoveable Property Act, 1952 and to 
refer the fixation of compensation to an 
Arbitrator eligible as such under the law and 
to restore the possession of the requisition- 
ed premises to the petitioners and also to 
fix compensation in respect of the portion of 
the premises covered by requisition order of 
May 25, 1968. Í 

9. In Civil Writ No. 851 of 1971, 
the petitioners pray that this Court should:— 


“(a) declare that the requisition order, 
dated August 29, 1966, Annexure ‘R’ is ultra 
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vires of the Defence Act and the Punjab Act 
and the Constitution. 

(b) quash the impugned order of July, 
1969, passed by respondent 2. (District 
Magistrate/ Sa ag Authority) 

(c) quash the impugned order, dated 
Seer 16, 1969, passed by respondent 


(d) issue a writ of mandamus and/or 
any other appropriate writ, order or direction 
under Article 226 of the Constitution direct- 
ing or ordering respondents 1 and 2 to give 
effect to the provisions of Sections 5 and 6 
of the Punjab Act and to restore possession 
of the requisitioned premises to the peti- 
tioners. 

(e) issue a writ of mandamus and/or 
any other appropriate writ, order or direct- 
tion under Article 226 of the Constitution 
directing or ordering respondents 1 and 2 
to give effect to the provisions of Section 8 
of the Punjab Act to refer fixation of com- 
pensation to an Arbitrator eligible to became 
a Judge of the High Court. 

10. Before starting the discussion, it 
is necessary to notice here the relevant sta- 
tutory provisions of the Defence of India 
Act, 1962:— 

“99 (1) Notwithstanding anything con- 
tained in any other law for the time bein 
in force, if in the opinion of the Centr 
Government or the State Government it is 
necessary or ap an so to do for securing 
the Detence of India, civil defence, public 
safety, maintenance of public order or effi- 
cient conduct of military operations, or for 
maintaining supplies and ‘services essential 
to the life of the community, that Govern- 
ment may by order in writing ie bane 
any immovable property and may make such 
further orders as appear to that Government 
to be necessary or expedient in connection 
with the requisitioning: 

Provided that no aed d or part there- 
of which is exclusively used by the public 
for religious worship shall be requisitioned. 

(2) The requisition shall be effected by 
an order in writing addressed to the person 
deemed by the Central Government or the 
State Government, as the case may be, to 
be the owner or peon in possession of the 

roperty, and such order shall be served in 
e prescribed manner on the person to 
whom it is addressed. 

(3) Whenever any prope 
tioned under sub-section (1), 
such requisition shall not extend beyond 
the period for which such property is re- 


quired for any of the purposes mentioned 
in that sub-section. 

“30. Whenever in pursuance of S. 29 
the Central Government or the State Gov- 
ernment, as the case may be, requisitions 
any immoveable property, there shall be 
paid to the persons interested compensation 
the amount of which shall be determined 
by taking into consideration the following, 
namely:-— a 


is requisi- 
e period of 


me 
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(i) the rent payable in tepe of the 

property or if no rent is payable, the’ rent 

Pe in respect of similar property in 
e locality; 

(ii) if in consequence of the requisition 

of the property the person interested is com- 
elled to change his residence or place of 
usiness, the reasonable expenses (if any) in- 
cidental to such change; 

iii) such sum or sums, if any, as may 
be found necessary to compensate the per- 
son interested for damage caused to the pro- 
perty on entry after requisition or durin 
the period of requisition, other than no 
wear and tear: 

Provided that where any person inter- 
ested being aggrieved by the amount of 
compensation so determined makes an appli- 
cation within the prescribed time to the 
Central Government or the State Govern- 
ment, as the case may be, for referring the 
matter to, an arbitrator, the amount of com- 
pensation to be paid shall be such as the 
arbitrator appointed in this behalf by the 
Central Government or the State Govern- 
ment, as the case may be, may determine: 

Provided further that where there is 
any dispute as to the title to receive the 
compensation or as to the apportionment of 
the amount of compensation, it shall be re- 
ferred to an arbitrator appointed in this be- 
half by the Central Government or the State 
Government, as the case may be, for deter- 
mination, and shall be determined in ac- 
cordance with the decision of such arbitra- 
tor, Explanation .............. 

“35. (1) Where any property requisi- 
tioned under Section 29 is to be released 
from such requisition, the Government by 
which or under whose authority the proper- 
ty was requisitioned or any person generally 
or specially authorised by it in this behalf 
may, after such inquiry, if any, as it or he 
may in any case, consider necessary to make 
or cause to be made, specify by order in 
writing the person to whom possession of 
the proparty shall be given and such pos- 
session shall, as far as practicable, be given 
to the person who appears to the Govern- 
ment or, as the case may be, the person au- 
thorised as aforesaid, to be entitled to the 
possession of the property at the time such 
order is made. 

(2) The delivery of possession of the 
property to the person specified in the order 
under sub-section (1) shall be a full dis- 
charge of the Government from all liabilities 
in respect of the property, but shall not pre- 
judice any rights in respect of the property 
which any other person may be entitled by 
due process of law to enforce against the 
person to whom possession of the property 
is delivered.” 

The relevant rules made by the appropriate 
Government under Sec. 838 of the Defence 
of India Act, 1962, are:— 

“8. The competent authority shall, as 
soon as may be after the property has been 
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requisitioned, released from requisition or 
acquired, as the case may be determine the 
compensation payable under Section 30 or 
Section 37 of the Act and shall also appor- 


tion it where necessary among the persons 
known or believed to be interested in the 
property of whom or of whose claim to 
compensation he has information. Such de- 
termination shall be communicated by the 
competent authority to the person or per- 
sons in- whose favour the determination has 
been made. 

“9 (1) A person aggrieved by the 
amount of compensation determined by the 
competent authority shall, within thirty days 
of the receipt of the communication of such 
determination, make an application in writ- 
ing to the competent authority for referring 


the matter to an arbitrator stating therein 
the reasons for his being aggrieved by the 
amount of compensation so determined. 


(2) Where no such application is made 
within the period of thirty days aforesaid 
and the amount of compensation as 
determined by the competent authority has 
not been accepted by the person or persons 
in whose favour the determination has been 
made, or where there is dispute as to the 
title to receive the compensation or as to 
the apportionment of the amount of com- 

ation, the competent authority may 

eposit the amount with the court. 

“10 (1) On receipt of the application 


for reference to arbitration or where there 


is a dispute as to the title to receive the 
compensation or as to the apportionment of 
the amount thereof, the competent autho- 
rity shall appoint as arbitrator a person who 
is qualified under clause (2) of Article 217 
of the Constitution for appointment as a 
Judge of a High Court. (2) Any such arbi- 
trator shall complete the arbitration pro- 
ceedings and give his award within four 
months: 


Provided that the Central Government 
may, if it thinks fit, enlarge the period for 
nak g the award whether the time for 
making the award has ired or not.” 

li. On behalf of the Respondents, 
three preliminary objections have been pres- 
sed into argument: 

(1) That C. W. 852 of 1971 is liable 
to be dismissed on the ground of laches. It 
is stressed that this petition has been insti- 
tuted not only after the apiy of the re- 
quon period fixed under the orders of 

pril and May 1968, but also after the 
Defence Act and the Rules thereunder had 
ceased to be operative. 


(2) That the main reliefs sought in 
C. W. 352 of 1971 are barred by limita- 
tion inasmuch as not only the application, 
dated Julv 28, 1966 (Annexure I) for havin 
the determination of compensation referr 
to arbitration, was made long after the ex- 
piy of 30 days limitation prescribed by 

9 





9, but the writ petition also was filed 


anaseenuul ree 
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at a time when the petitioners” claim to 
compensation would be time-barred under 
Article 118, Limitation Act, 1953. It is 
argued that the writ jurisdiction of this 
Court under Articles 226 and 227 of the 
Constitution cannot be invoked to get over 
the bar of limitation. Reference in this be- 
half has. been made to a Full Bench deci- 
sion of this Court in Jagdish Mitter v. Union 
of India, ILR (1969) 2 Punj & Har 96 = 
(AIR 1969 Punj & Har 441) (FB); and to 
State of Madhya Pradesh v. Bhai Lal Bhai 
AIR 1964 SC 1006. 

(8) That no application was made by 
the petitioners under Sections 6A and 6B of 
the Central Act of 1952 for release of the 
property after the expiry of two years from 
the date of its requisitioning. If such an 
application had been dismissed, they could 

e an appeal under Section 1OA of the Act. 
us, the petitioners had not exhausted the 
remedies provided by the Act. 

12. It appears to me that none of 
these objections can prevail. As regards 
objection (1), it is to be noted that the re- 
oe proceedings in respect of which 

e Respondents’ acts of omission and com- 
mission are being impugned have not ceas- 
ed. The petitioners’ property still conti- 
nues to be under requisition. The peti- 
tioners’ case is that this continuous depriva- 
tion of the use of their property, under the 
cloak of one law or the other, amounts to 
a continuing wrong. The petitioners have 
throughout been complaining and urging 
for redress of their grievances. They made 
repeated representations — the first of 
which — as is apparent from the Note ap- 
pended to Annexure ‘G? — was made near- 
abount 26th March, 1965. Another was 
made on October 31, 1965, vide copy R2 
annexed to the written statement. Compen- 
sation (rent) with regard to the property 
covered by the requisition order of April 26, 
1963 was fixed as late as September 14, 
1965. Then followed a spate of representa- 
tions/applications/reminders, commencing 
with the application, dated July 28, 1966, 
(Annexure I) in which the petitioners prayed 
not only for reference for the determination 
of compensation to an arbitrator, but also 
for release and de-requisitioning of the pro- 
perty. Some of such representations address- 
ed to Respondents 2 and 8 are Annexures: 
K-1 dated October 81, 1965, K-2 dated 
January 19, 1966, K-3 dated March 2, 1966, 
K-4 dated June 18, 1966, K-5 dated August 
9, 1966, K-6 dated December 26, 1966, 
M dated July 28, 1966, O-1 dated August 
1, 1968. O-2 dated September 9, 1969. It 
was only in September 1969 that Respon- 
dent 3 first informed Dr. R. K. Mehra peti- 
tioner {vide Annexure N, dated September 
16, 1969) that their application, dated Sep- 
tember 9, 1969, for restoration of possession 
had been rejected. It was on September 
27, 1969, that the petitioners had moved 
the Supreme Court by a writ petition which 
was withdrawn on August 10, 1970 with 
permission to move the High Court. Then, 
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on January 27, 1971, these writ petitions 
were instituted in this Court. 

18. As will be discussed later 
in this judgment, the expiry of the Defence 
of India Act itself, neither debars the peti- 
tioners from pursuing the legal remedies and 

enforcing the rights that had accrued to 
. [them as a result of the requisition made 
under that Act, nor absolves Respondents 
2 and 3 of the obligations and duties impos- 
ed by that Act qua the rights of the peti- 
tioners. 


14. From what has been said above 
it is manifest that the petitioners were per- 
sistently and diligently exploring all avenues 
for redress of their grievances, It is, there- 
fore, not a case where the petitioners had 
slumbered over their rights or acquiesced 
in the supposed wrong done to them. The 
delay stands explained and is not such as 
would disentitle them to invoke the extra- 
ordinary jurisdiction of this Court under 
Articles 226 and 227 of the Constitution. 
I, therefore, overrule the first objection. 

15. In connection with objection (2), 
it is noteworthy that in Para 3 (ix) of the 
petition (No. 352 of 1971) it was specif- 
cally alleged that “no order whatsoever has 
at any time been made by Respondent No. 3 
in respect of the portion of requisitioned 

remises covered by Requisition Order, 

ted 25th May, 1968”. This averment has 
not been specifically and clearly denied in 
the written statement filed by Shri K. S. 
Bains, District Magistrate, on behalf of Res- 
pondents 2 to 4. In that written state- 
ment, the Respondents have jumbled up 
the reply to this sub-para with that of the 
preceding sub-para (viii), All that is said 
on this point in the Return is, that “the fixa- 
tion of compensation of Rs. 260/- P. M. for 
the building requisitioned is not fair (un 
fair?) in the circumstances”. 

16. It appears to me that what has 
been averred by the petitioners in para 8 
(ix) of the petition is correct. This is clear- 
ly borne out by the language of the order, 
dated September 14, 1965 (Annexure H) 
which expressly refers to the “portion” of 
the house requisitioned under order dated 
April 26, 1963, only. It reads: 

“The monthly rent of requisitioned ‘por- 
tion’ of House No. 24, Cooper Road, Amrit- 
sar, which was requisitioned vide my prede- 
cessor’s order No. RC/461 dated April 26, 
1963 under the Defence of India Act, 1962 
is hereby fixed at Rs. 250/- per 
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The crucial word is portion, that has been 


underlined. The conclusion is thus ines- 
capable that no compensation was ever de- 
termined with regard to the second storey 
of the house covered by the Requisition 
Order, dated 25th May, 1968. Could a re- 
quest for reference to arbitration for deter- 
mination of compensation with regard to 


that portion of the building be time-barred 
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on July 28, 1966 when the application (An- 
nexure I) was made? Answer to this ques- 
tion, in my judgment, must be in the nega- 
tive. The reason is that the starting point 
of limitation as prescribed in Rule 9 is the 
date “of the communication of determina- 
tion” of compensation by the competent 
Authority to the person in whose favour it 
has been made. Consequently, if no such 
determination or order fixing the compensa- 
tion is made under Rule 8 and communi- 
cated to the person concerned, there is no 
start of limitation, at . Rule 8 per- 
emptorily requires the Authority to deter- 
mine compensation, as soon as may be, after 
the property has been requisitioned, acquir- 

or released. is means the Authority 
in the matter of determining compensation 
does not become functus officio even after 
the release of the property; and a fortiori, 
so long as the requisition continues, it is 
neither too late for the authority to deter- 
mine the compensation, nor for this Court} 
to compa it by a writ of mandamus to per- 
form that statutory duty. 


17. It is to be noted further that 
the petitioners application, dated July 28, 
1966, in so far as the relief for reference 
to arbitration is concemed, still remains 
undisposed of, much less has it been reject- 
ed as time-barred. It will bear repetition 
that in para 3 (xiv) of Writ Petition No. 352 
it is sworn “that on 16th September, 1969, 
Respondent 3 orally communicated to Peti- 
tioner No. 1 that the matter of fixing com- 
pensation had been referred (in July 1969) 
to the arbitration of X-En, and in pursu- 
ance of that order a letter, dated 25th 
August, 1969, has been addressed to the 
Tehsildar of Amritsar requiring the latter 
to assess and certify the value of the land 
of the ‘said Requisitioned Premises’ to en- 
able the X-En., P. W. D., to base his award 
of fair compensation thereon”. In reply to 
this para 3 (xiv), Respondents 2 to 4 have 
pleaded: “It is correct to the extent that 
on 28th July, 1966, an application was re- 
ceived signed by Mr. N. N. Bhatia, Advo- 
cate on behalf of the petitioners under the 
Defence of India Act and did not relate to 
the compensation which had to be fixed 
under the Punjab Act. .. It is also correct 
that in Angust 1969, the answering Respon- 
dent was anxious to fix the compensation as 
was desired in the application, dated 2nd 
July, 1969, and .in pursuance thereof, en- 
quiry was being made from the Executive 
Engineer or the Superintending Engineer 
P. W. D. but no final order had yet been 
passed, ...... It may also be stated that 
uo compensation for the period for which 
the popen remained requisitioned under the 
Defence of India Act could be called into 
question or arbitrator appointed since the pe- 
riod of 30 days had already expired from 
the date when the order of compensation, 
dated 14th September, 1965, was commu- 
nicated to one of the petitioners, The name 
of any other petitioner was not available 
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and it cannot be said that the petitioners did 
not know of the same since July 1966....” 
(Note: The application dated 2nd July, 
1969, Annexure ‘J is only a sort of remin- 
der or an ancillary application in continua- 
tion of the application, dated July 28, 1966.) 


18. It will be seen from the plead- 
ings quoted above, that the application, 
dated July 28, 1966, made by the petitioners 
for reference: to arbitration, has not been 
decided upto this day. No order, whatever, 
has been passed by the Authority on that 
application. This belated attempt to justify 

at lapse on the plea that it was time-bar- 
red, is utterly unsustainable. Determination 
of the question as to whether or not the 
application was time-barred, was a judicial 

ction. The Authority could throw out 
the application as time-barred, only after 
recording a finding of fact (to be arrived at 
judicially) that the order determining the 
Sp anoa had been duly communicated 
to all the petitioners more than 30 days, be- 
fore the making of the application (Annex- 
ure I). For this purpose, it was incumbent 
on the authority to record a speaking order 
containing an adjudication on all the rele- 
vant points. Since it failed to do so, the 
application will be deemed to be still pend- 
ing; and if it could not be rejected as time- 
barred, it would be obligatory for the Au- 
thority under Rule 10 to appoint an eligible 
person as arbitrator. This failure, procrasti- 
nation and laxity on the part of the Autho- 
rity in doing its duty cannot be visited upon 
the petitioners. 

19. It is true that the Defence Ac 
expired in the middle of 1968, i.e., six 
months after the lifting of the Emergency 
by the President. But that will not affect 
either the petitioners’ rights or the Respon- 
dents’ obligations with regard to the requi- 
sitioning made under that Act. This is clear 
from sub-section (8) of Section 1 of the De- 
fence Act, which reads: 


“(8) It (Act) shall remain in force du- 
Ying the pas of operation of the Procla- 
mation of Emergency issued on the 26th 
October, 1962, and for a period of six 
months thereafter but its expiry under the 
operation of this sub-section shall not affect— 

(a) the oe operation of, or any- 
thing duly done or ered under, this Act 
or any rule made thereunder or any order 
made under any such rule, or (b) any right, 
privilege, obligation or liability acquired, ac- 
curued or incurred under this Act or any 
rule made thereunder or any order made 
ac ‘ee such rule, or 
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(d) any investigation, legal proceeding 
or remedy in respect of any such right, pri- 
vilege, obligation, liability, penalty, forfeiture 
or punishment as aforesaid; 

a any such investigation, legal proceeding 
be instituted, continued or 


or remedy may 
as if this Act had not ex- 


enforc 


è ed.” 
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'20. To put the matter beyond all 
doubt, Parliament by Act No. 31 of 1968 
amenced the Central Act 1952 and added 
Section 25 (hereinafter called. the “Deeming 
Clause”) which reads— 

“Section 25 (1) — Notwithstanding 
anything contained in this Act, any immo- 
vable property requisitioned by the Central 
Government or by gt Bass or authority 
to whom powers ip this behalf have been 
delegated by that Government, under the 
Defence of India Act, 1962, and the Rules 
made thereunder (meuning any immovable 
property deemed to have been requisitioned 
under the said Act) which has not been re- 
leased from such requisition before the 
10th January, 1968, shall, as from that date, 
be deemed to have been re age gt by 
the competent authority under the provi- 
sions of this Act for the purpose for which 
such property was held immediately before 
the said date and all the provisions of this 


_Act shall apply accordingly. 


Provided that— 

(a) all determinations, agreements 
and awards for the payment of compensa- 
tion in respect of any such property for 
any period of requisition before the said 
date and in force immediately before the 
said date, shall continue to be in force and 
shall apply to the payment of compensation 
in respect of that property for any period 
of requisition as from the said date; 

(b) anything done or any action taken 
Gncluding any order, notifications or rules 
made or issued) by the Central Government 
or by any officer or authority to whom 

owers in this behalf have been delegated 
y that Government, in exercise of the 
powers conferred by or under Chapter VI 
of the Defence of Yndia Act, 1962, shall in 
so far as jit is not inconsistent with the 
rovisions of this Act, be deemed to have 
een done or taken in the exercise of the 
powers conferred by or under this Act as 
if this section was in force on the date on 
which such thing was done or action was 
en; 


(2) Save as otherwise provided in 
sub-section (1), the provisions of the 
Defence of India Act, 1962, and the rules 
made thereunder, in so far as those provi- 
sions relate to the requisitioning of any 
such immoveable property as is referred to 
in sub-section (1), shall as from the 10th 
January, 1968, cease to operate except 
as respect things done or omitted to be 
done before such ceaser and Section 6 of 
the General Clauses Act, 1897, shall apply 
upon such ceaser of operation as if such 
ceaser were a repeal of an enactment by 
a Central Act.” 

The crucial words are those that have been 
underlined. It will be seen that thi em- 
ing Clause” was inserted in 1968 in the 
Central Act 1952 as a matter of abundant 
caution because a similar provision already, 
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existed in Section 1 (8) of the Defence Act, 
noticed above. It is thus no defence for 


Respondent 8 to say that he is now not 
bound to determine compensation for that 
portion of the house which was requisition- 
ed under order, dated 25th May, 1963, or, 
to dispose of the petitioners’ application, 
dated July 28, 1966 (Annexure I) because 
the Defence Act and the Rules thereunder 
are no longer in force, The Authority can 
be compelled even now by a writ of man- 
damus to perform the duty or discharge the 
obligation that had been imposed on it by 
the epg statute, and which has been 
kept alive by the Deeming clause of the 
Central Act, 


91. In reaching the above conclu- 
sion, I am not oblivious of the rule laid 
down by the Full Bench in Jagdish Mitter’s 
case, ILR (1969) 2 Punj & Har 96 = (AIR 
1969 Punj & Har 441) (FB) (ibid), viz., that 
the High Court in the exercise of its juris- 
diction under Article 226 should not ordi- 
narily lend its aid to a party by the extra- 
ordinary remedy of mandamus when the re- 
lief prayed for raises a triable issue of limi- 
tation. This general rule, however, is not 
applicable to the exceptional circumstances 


of the instant case wherein the authorities 
concerned, have despite persistent demands, 
studiedly neglected to discharge the sag 
tions and duties imposed on them by the 
statute. The facts in Jagdish Mitter’s case, 
ILR (1969) 2 Punj & Har 96 = (AIR 1969 
Punj & Har 441) (FB) and Bhai Lal Bhais 
case, AIR 1964 SC 1006 were entirely dif- 
ferent. The former involved a claim for ar- 
rears of salary and the latter a claim for 
refund of sales-Tax paid by mistake. To 
deny relief to the petitioners on the ground 
that the Authority has not performed its 
duty so long, would be to allow it to take 
advantage of its own wrong. No question 
of limitation is involved if Respondent 3 is 
directed to dispose of the petitioners pending 
application, dated July 28, 1966, in accord- 
ance with law. 

22. This takes me to objection (8). 
Both the Requisition Orders of April and 
May 1963 were made under the Defence 
Act and the Defence Rules which contained 
no provision analogous to Sections 6-A, 6-B 
and 10-A of the Central Act, 1952. Thus, 
no alternative remedy was available to the 
petitioners. Assuming they had such a re- 
medy, then also, it could not, in view of 
the special features of the instant case, be 
as efficacious as the one available in the 
proceedings under Article 226 of the Consti- 
eee: ‘ Thus, objection (8) also stands nega- 

ved, 





23. On merits, it has been vehement- 
ly contended by Dr. R. K. Mehra that 
after the expiry of the three Pa period 
specified in the Requisition Orders of April 
and May, 1968, and the cessation of the 
original purpose of the requisition, which 
was conterminous with that period, the Dist- 
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rict Magistrate (Respondent 8) was bound 
to de-requisition the property and restore 
its possession to the petitioners. In support 
of this argument, Dr. Mehra referred to 
Sections 29 (1) and 35 (1) of the Defence 
Act and Section 6 of the Central Act, 1952 
and the rulings reported as Union of India 
v. Ram Kanwar, AIR 1962 SC 247 and 
Dhone Gopal Mukherjee v. Secy. Land and 
Land Revenue Deptt, AIR 1966 Cal 348. 


24. I find a good deal of force in 
this contention. 

25. Their Lordships of the Supreme ~ 
Court (in Ram Kanwar’s case, AIR 1962- ` 
SC 247} were interpreting Rule 75-A of ithe 
Rules framed under the Defence of India 
Act, 1939, Section 6 (1) of which is¥inxpari ` 
materia with Section 6 (1) of the Central . 
Act of 1952, and reads as follows: \ eN. 

“6 (1) The Central Government may. at t; 
any time release from requisition any pros... 

requisitioned under this Act and shall, 
as far as possible, restore the property in 
as good a condition as it was when posses- 
sion thereof was taken subject only to the 
change caused by reasonable wear and tear 
and irresistible force; 

Provided that where the purpose for 
which any requisitioned property was being 
used ceased to exist, -the Central Govern- 
ment shall, unless the property is acquired 
under Section 7, release that property, as 
soon as may be, from requisition.” 

It was observed:— 

“Under Rule 75A of the said Rules, 
the power to requisition a property was 
conditioned by the purposes for which it 
could be so requisitioned; though it was left 
to the subjective satisfaction of the Govern- 
ment to decide whether it was necessary or 
expedient to do so. After requisition the 
Central Government was authorised to deal 
with the propery, in such manner as might 
appear to it to be expedient. The expedi- 
ency in the context can only mean expedi- 
ency in relation to the purposes for which 
the property was requisitioned. The wide 
import of the word ‘expedient’ in sub-sec- 
tion (2) must necessarily be limited to the 
purposes under sub-section (1) as otherwise 
we would be attributing to the Legislature. 
an intention to confer a power on the Gov- 
ernment to requisition a property on false 
pretences, ........ 

“In the present case, on the facts it is 
manifest that the flat was not used for any 
of the purposes for which it was requisition- 
ed for a number of years; and indeed, when 
the Act came into force, it was used onl 
for locating the Triveni Kala Sangam, whic 
is clearly not one of the purposes for which 
the flat was requisitioned. If so, it must be 
held that the purpose for which the property - 
was requisitioned ceased to exist and the 
respondents have acquired a right to be put 
in possession thereof under the said proviso.” 


26. A comparative study of the 
Defence of India Acts of 1939 and 1962 
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would show that though in the later A 

the Proviso to Section 6 (1) of the Act o 
1989 (or that of Section 6 {1) of the Cen- 
tral Act, 1952) has not been incorporated 
an identical terms, yet, in substance, sub-sec- 
tion (8) of Section 29 of the Act of 1962, 
conveys, in other words, the same thing. 
That is to say, sub-section {) of Section 29 
also contains a clear mandate that “when- 
ever any reper is requisitioned under sub- 
section (1) of that section, the period of 
such requisition shall not extend beyond 


the period for which such property is re- 
quired for any of the purposes mentioned 
in that sub-section.” 


26A. The question, therefore, that 
falls to be considered is: Was the property 
after the expiry of the three years’ perioc 
specified in the Requisition Orders of April 
and May, 1963, no longer required for the 


same purpose for which it was originally re- 
quisitioned? In other words: Had the ori- 


inal ose for which the premises been 
requisitioned in 1968, ceased to exist after 
the expiry of three years in 1966P The 
answer to this question in the circumstan- 
ces of the present case, must be in the af- 
ative. It is significant to note that 
whereas in the original orders of requisi- 
tion made under the Defence Act, it was 
stated that the requisition was being made 
“for securing maintenance of supplies and 
services essential to the life of the commu- 
nity”, in the notice of July 18, 1966, issued 
under Section 3 of the Punjab Act, the pur- 
pose of the (second) requisition, as mention- 
ed, was that the property was “required for 
public purpose, viz., office/residence of a 
Government officer/official being a purpose 
of the State”. It was in Pone of this 
notice that the order, dated August 29, 
1966, further requisitioning the property was 
passed. These purposes mentioned in the 
requisition orders/notices of 1963 and 1966 
ave to be strictly construed in favour of 
the citizens. Thus construed, they show 
that the purpose for which the property has 
been requisitioned again under the Punjab 
Act is professedly different from the origi- 
nal emergent purpose for which it was 
requisitioned under Section 29 of the De- 
fence Act. Thus, accordinng to the Autho- 
ritys own showing the purpose for which 
the property was originally requisitioned, 
had ceased to exist in ale Aout 1966. 
The ratio of the Supreme Court case, ATR 
1962 SC 247 (ibid), will, therefore, fully ap- 
ply to the facts of the instant case. 


27. Learned Counsel for the Res- 
ondents referred to Sec. 85 (1) of the De- 
ence Act which bears the heading “Release 

from requisition”, and emphasised that the 
words “to be released” and “may” used in 
that sub-section indicate that the provision 
is discretionary, and on the expiry of the 
term of the requisition, it is not obligatory 
for the Authority to de-requisition the pro- 
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perty. Even if the original purpose of the 
requisition is not there proceeds the argu- 


ment the Authority may, instead of releas- 
ing it er requisition it for another 
public purpose. 

28. The contention appears to be 
misconceived. The substantive provision 
containing the mandate that the property is 
to be de-requisitioned when the purpose or 
the specific requirement ceases, is in Sec. 29 
(3), while Section 85 m) deals only with 
release as an incident of de-requisition. The 
two provisions have to be read together. 
Once the mandate in Section 29 (8) be- 
comes operative owing to the cessation of 
the purpose of the requisition, the expres- 
sion “to be released” in Section 35 (1) will 
have to be understood in a mandatory sense. 
This flexible expression has been advisedly 
used because ‘release’ may be the result of 
either mandatory de-requisition such as done 
in compliance with Section 29 (8), or, of 

iscretionary de-requisition made even be- 

fore the cessation of the purpose of the re- 
quisition. In either case, the word “may” 
occurring in the first place, in sub-section 
(3) of Section 29 as it appears from the con-| 
text has to be read as “shall”. 


29. Ram Kanwar’s case AIR 1962 
SC 247 was followed by the Calcutta High 
Court in Dhone Gopal Mukherjee’s case, 
AIR 1966 Cal 348 (supra). There, certain 

were requisitioned in May, 1944, 

under Rule 75-A framed under the Defence 
of India Act, 1989, for providing aecom- 
modation to Mill workers who were dislodg- 
ed by Military personnel, Instead of de-re- 
quisitioning the land on the termination of 
World War II, the State Government pass- 
ed an order under the West Bengal Land 
Development and Planning Act (21 of 1948) 
acquiring it for settlement of displaced per- 
sons. The landowners moved the High 
Court by a petition under Article 226. Tt 
was contended on their behalf that the ori- 
ginal purpose for which the land had been 
requisitioned, namely, housing of Mill wor- 
kers, whose Bastis had been accupied 
Military personnel, had ceased to exist wi 
the termination of the war. This contention 
was accepted by Mr. Justice D. Basu with 
these observations:— 


“Once it is held that Respondent No. 5 
was under a legal duty to release the pro- 
erty irom requisition and to restore it to 
e petitioners at any point of time earlier 
than the application of the West Bengal 
Act to that property, Respondent No. 5 can- 
not be heard to say that he did not comply 
with his legal duty under one statute be 
cause there was another statutory power, 
provided for by another legislature and for 
another pu ose, which could be used in 
respect of the same property. There is no 
doubt, in view of the decision of the S 
reme Court in Ram  Kanwar’s case, 
1962 SC 247 (ibid) that it was the manda- 
tory duty of respondent No. 5 to make an 
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order of release under Section 6 of the Act 
of 1952 and that he had no discretion in the 
matter, as soon as the purpose for which 
the lands h een requisitioned had ceased 
to exist. The pleas that are available to a 
public officer when mandamus is sought for 
in cases like this are well settled. I do not 
find any authority for the proposition that 
a public officer wo be exonerated from 
performing his legal duties enjoined by one 
statute simply because another statute may 
be applied against the same object, whe- 
ther by that authority or any other. Even 
though the order under the former statute 
may be nullified by an act done under an- 
other statute 2 moment later, there is no 
excuse for non-compliance with the pre- 
vious statute, before proceeding under the 


+» 


30. I am in respectful agreement 
with the reasoning and the principle en- 
unciated in Dhone Gopal Mukherjee’s case 
AIR 1966 Cal 348. Following the same, I 
would hold that the failure of the Respon- 
dent-State or its delegate to de-requisition 
the property and restore its possession to 

e petitioners on the expiry of the three 
years period specified in the Requisition 
Orders of 1963, amounted to an illegality 
which had vitiated the subsequent requisi- 
tion proceedings, also, purportedly taken 
under the Punjab Act in July/August, 1966. 


31. Dr. Mehra next contended that 
in any case, after passing the requisition 
order of August, 1966 under the Punjab 
Act, the Authority (District Magistrate) was 
bound to refer suo motu the 
of aA for arbitration, to a person 
quatine to be appointed as a Tor of the 

igh Court. It is emphasised that unlike 
the Defence Act and the Rules framed 
thereunder, the Punjab Act does not require 
either the fixation of compensation by the 
Competent Authority or the making of an 
application by the aggrieved owner, as a 
condition precedent for reference of the dis- 
te to an arbitrator. It is urged that under 
e Punjab Act, as soon as no agreement 
with regard to compensation can be reach- 
it is mandatory for the State Govern- 
ment or its delegate to refer the determina- 
tion of compensation to an eligible arbitra- 
tor. The failure of Respondent 3 — 
roceeds the argument — to refer the 
etermination of compensation to an eligible 
arbitrator regarding the requisition under 
the Punjab Act, amounted to another breach 
of statutory duty in respect of which a man- 
damus should issue. 


32. it appears to me that this con- 
tention, also, must prevail. The material 
part of Section 8 of the Punjab Act reads: 


“8 (1) Where any property is requisi- 
tioned or acquired under this Act, there 
shall be given compensation which shall be 
determined in the manner and in accord- 
ance with the principles hereinafter set out, 
that is to say:— 


Ram Kishan v. Union of India (Sarkaria J.) 


etermination 


[Prs. 29-32] P.&H. 443 


(a) Where the pi eget can be 
fixed by agreement, it shall be given in ac 
cordance with such agreement; 


(b) where no such agreement can be 
reached, the State Government shall appoint 
as arbitrator a person, who is, or has bea 
or is qualified ae appointment as a Judge 
of a High Court; 

(c) the State Government may, in any 
particular case, nominate a person having 
expert knowledge as to the nature of the 
property requisitioned or acquired to assist 
the arbitrator and where such nomination is 
made, the person to be compensated may 
also nominate an assessor for the same pur- 
pose; 

(d) at the commencement of the pro- 
ceedings before the arbitrator, the State 
Government and the person to be compen- 
sated shall state what in their respective 
opinion is a fair amount of compensation; 


(e) the arbitrator shall, after hearing 
the dispute, make an award determining the 
amount of compensation which appears to 
him to be just and specify the person or 
P to whom such compensation shall 

e paid; and in making the award, he shall 
have regard to the circamstances of each 
case and the provisions of sub-sections (2) 
and (3), so far as they are applicable; 


(£) where there is any dispute as to 
the’ person or persons who are entitled to 
the compensation, the arbitrator shall de- 
cide such dispute and if the arbitrator 
finds that more persons than one are en- 
titled to compensation he shall apportion 
the amount thereof amongst such persons; 

(g) nothing ia the Arbitration Act, 
1940, shall apply to arbitrations under this 
section. 

(2) .... eo seer 
Even before the passing of the im ugned| 
order of requisition under the Punjab Act, 
the petitioners have been expressing their 


disagreement and dissatisfaction with the 
compensation/rent, and it was manifest 


that compensation could not be fixed by 
agreement. It was, therefore, incumbent 
on the State Government/ ee Au- 
thority to appoint a duly qualified person 
as arbitrator, under clause e) of Section 8 
(1). It is paanan from the material part 
of the pleadings (quoted in a foregoing 
part of this judgment) that Respondent 38, 
the District Magistrate, instead of getting 
the matter referred to the arbitration of a 
po eligible under the aforesaid clause, 
as made some sort of reference to the 
Executive Engineer and the Tehsildar, 
either for pi the rent/compensation 
or for assisting him (Respondent 8) in 
determining it. In either case, the course 
adopted by him is contrary to the impera- 
tive provisions of the Punjab Act. Of 
course, respondent 3 (as well as the peti- 
tioners) could under clause (c) of Section 8 
(1) of the Punjab Act, nominate a person 
having expert knowledge as to the nature 
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of the property requisitioned to assist the 
arbitrator To the authority or the Gov- 
ernment) in determining the compensation. 
What is said in the affidavit of Shri K. S 
Bains shows that the Authority (Respondent 


3) has taken it on himself to determine the. 


compensation. He has, therefore, attempt- 

ed to clutch jurisdiction where it is not 

The petitioners are, therefore, entitled to 

the issue of a writ of mandamus compellin 

P Ponema No. 3 to act in due coursa o 
W. 


33. Dr. Mehra further contended 
that the entire requisition proceedings 
commencing from 1963 were mala fide and 
constituted a fraud on the statute because 
they were, in reality, not undertaken for 
any Public or State purpose but, as a 
colourable exercise of emergency power, 
for benefiting a private limited concern (a 
Co-operative HEA Counsel further 
severely, criticised the conduct of Respon- 
dent 3 in, what he says, actively backing 
the attempts made to coerce the petitioners 
to grant a direct tenancy in favour of Res- 
pondent 4, on promise of getting the requi- 
sition done away with. He has on this 
point referred to Annexures D’, E, F and 

>, Counsel maintains that it is a case of 
gross misuse of the statutory powers by 
the authorities. 


.34. Since my findings on the other 
points are sufficient for the disposal of 
these petitions, I do not feel it necessary 
to decide this last contention of Dr. Mehra. 


35. For all the reasons aforesaid, 
I allow both the writ petitions, quash the 
reference made by the Respondent (Com- 
petent Authority/District Magistrate) to the 
X-En/S.E. and Tehsildar, in July, 1969, 
for y the compensation and also 
his order of September 16, 1969, declining 
to release the property; and further direct 
that a writ of mandamus shall issue requir- 
ing the. Respondent (Competent Autho- 
rity)— 

(i) to determine the compensation in 
respect of the portion of the house/pre- 
mises requisitioned under the Requisition 
Order, dated 25th May, 1963 upto the 
period ending 29th August, 1966, giving 
effect to Section 30 of the Defence of India 


Act, 1962; 

(ii) to dispose of the application, dat- 
ed July 28, 1966, of the petitioners in ac- 
cordance with law keeping in mind the 
observations made in this judgment; 


(iii) to de-requisition the property and 
restore its possession to the petitioners 
within two months from today givin 

29 (S 


effect to the provisions of Sections 
and 85 (1) of the Defence of India Act, 
1962; an 


(iv) to refer forthwith under Section 8 
a of the Punjab -Act XI of 1953, the 
etermination of compensation (for the 
period commencing from 29th August, 
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1966) and other dispute, if any, to its 
entitlement or apporionreni wi regard 

to the purported requisitioning of the pro- 
perty under the said Act of 1953 to the 
arbitration of a person who is, or has been, . 
qualified for appointment as a Judge of a 

High Court, 


The petitioners shall be entitled to their 
costs in both these petitions, which shall 
be paid by Respondent No. 4. Counsel's 
fee in each case Rs. 250/-. 


Petitions allowed, 


å 
þe 
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Tarsem Kumar, Petitioner v. Collector 
o Central Excise, Chandigarh, Respon- 
nt. 


Civil Writ No. 1645 of 1971, D/- 
24-4-1972. ' 


Index Note:— Customs Act (1962), 
Section 110 (1) and (2) Proviso — Exten- 
sion of time — Order must be passed be- 
fore expiry of the prescribed period and 
cannot be passed retrospectively. 


Brief Note:—+ A vested right accrues 
to the person, from whom the goods were 
seized to claim retum of those goods after 
the expiry of the period of six months pres- 
cribed by the legislature and that right 
cannot be defeated by extending the period 
of six months after its expiry. The owner 
of the goods can be deprived of the right 
to get them back, ony if the period of 
six months is extended before its expiry 
so that the retention of possession of the 
goods by the Customs Authority is conti- 
nuous under the statutory provisions and 
the order extending the time passed by 
the appropriate authority. It is ` therefore 
obligatory on the part of the Collector of 
Customs to pass an order extending the 
time before its expiry and if once an ex 
tension of time is allowed and another ex- 
tension of time is required, the order of 
further extension must also be passed be- 
fore the expiry of thé extended period. 
AIR 1963 Punj 239, Rel. on; AIR 1953 All 
624, Distinguished. (Para 5) 


The proviso clearly means that not 
only a request for extension has to be made 
but the order has also to be passed within 
that period, after being satisfied about the 

cient cause in support of that order. 


Hence where an order of extension is 
passed without notice to the person con- 
cerned within the period prescribed and 
another order is passed after notice but 
after the expiry of the period, the first 
order will be a nullity in view of the deci- 
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sion of the Supreme Court in AIR 1972 SC 
689 the second order would be without 
jurisdiction liable to be quashed by a writ 
of certiorari. (Para 8) 


Cases Referred: Chronological Paras 
AIR 1972 SC 689 = (1971) 3 SCR 
802, Asst. Collector of Customs, 
Calcutta v. Charan Das oe 


, 2, 8 
AIR 1965 SC 1858 = (1966) 1 SCR 
695, Commr., of Income-tax, Madras 
v. Ajax Products Ltd, 10 
AIR 1968 Punj 289 = 65 Punj LR 
302, Nation Industrial Corpn. 
Ltd. v. Registrar of Companies 
AIR 1959 SC 718 = 86 ITR I, 
Commr. of Income-tax v. Indo Mer- 
cantile Bank Ltd. 
ATR 1958 All 624, J. & K. Iron and 
Steel Co. Ltd., Kanpur v. Labour 
Appellate Tribunal of India 


K. L. Sharma, M. Ganesha and S. S. 
Sindhi, and S, L. Ahluwalia, for Petitioners; 
C 


. D. Dewan, Addl. Advocate-Gener 
Haryana) with G. C. Mittal, for Respon- 
ents. 

ORDER :— The petitioner was inter- 


cepted near the Beas Bridge by the Cus- 
toms Officers on August 28, 1970, at about 
5 A.M. while he was going in Ambassador 
Car No. DHA 567 to Amritsar side. The 
car was being driven by Gumam Singh, 
driver. Both the petitioner and Gumam 
Singh were taken to the Customs House 
at Amritsar at about 6 A.M. The pet- 
tioner was found in possession of 10 gold 
guineas bearing the effigy of King Edward 
VII and Indian currency notes of different 
denominations amounting to Rs. 98,500 
were found tied in a canvas bag from 
under the seat of the driver. The currency 
notes, the gold guineas, the canvas bag 
and fourteen documents recovered from 
the petitioner along with the car were taken 
into possession by the Superintendent Cus- 
toms by recovery memo, copy of which is 
Annexure ‘A’ to the writ petition. |The 
value of the car was stated as Rs. 20,700. 
Two cases were registered against the peti- 
tioner —- one under the Customs Act, 1962 
and the other under the Gold Control Act, 
1968. The seizure of the goods mention- 
ed above including the currency notes and 
the Ambassador car was made under Sec- 
tion 115 of the Customs Act. No notice 
under Section 124 (a) of the Customs Act 
was issued to the petitioner on or before 
February 23, 1971, on which date the 
period of “six months of the seizure of the 
goods” expired. It is alleged on behalf 
of the respondents that an order grantin 
extension of time by a further period o 
two months i.e. upto April 22, 1971, for 
the issue of show-cause notice in respect 
of the aforesaid seized goods, was granted 
by the Collector, Customs and Central 
Excise, Chandigarh, on February 17, 1971, 
ie. before the expiry of six months from 
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the date of the seizure of the goods. A 
similar order was passed extending the 


time under section 79 of the Gold Control 
Act, 1968, by the Collector, Customs and 
Central Excise, Chandigarh on February 19, 
1971. On March 9, 1971, the Collector, 
Central Excise and Customs, issued a notice 
to the petitioner to show cause why the 
request for the grant of extension of time 
should not be acceded to. The petitioner 
was directed to appear before the Collector 
Central Excise and Customs, on March 18, 
1971, for submitting his reply to the notice, 
This notice was also issued to various other 
persons, against whom the Custom autho- 
rities were proceeding on the information 
alleged to have been supplied by the peti- 
tioner. This notice was issued in view of 
the judgment of their Lordships of the 
Supreme Court in Asst. Collector of Cus- 
toms, Calcutta v. Charan Das Malheta, 
(Civil Appeal No. 1056 of 1967), decided 
on February 19, 1971, since reported as 
AIR 1972 SC 689. In this judgment, it 
was held by their Lordships as pér the 
headnote that “the power under the Pro- 
viso to Section 110 (2) of the Customs Act, 
1962, is quasi-judicial and at any rate one 
requiring a judicial approach. While the 
power of seizure under sub-section (1) of 
Section 110 can be exercised on basis of 
reasonable belief on part of the concern- 
ed officer, the power of extending the 
eriod to give notice under Section 124 
ta) is to be exercised only on ‘sufficient 
cause being shown’. ‘This expression envi- 
sages at least some sart of inquiry of facts 
placed before the authority and determi- 
nation by him of those facts. Extension 
order is not to be passed mechanically. 
The power under sub-section (1) cannot 
be equated with the power under the 
Proviso to sub-section (2) of Section 110. 
Since no opportunity was afforded to the 
petitioner for showing cause against the 
extension of time when order dated Febru- 
ary 17, 1971, was passed, the issuance of 
is notice was considered necessary. The 
petitioner, of course, objected to the ex- 
tension of time but the Collector, Central 
Excise and Customs, passed two orders on 
March 22,-1971, extending the time upto 
April 15, 1971, one under the Proviso to 
Section 110 (2) of the Customs Act and 
the other under Section 79 of the Gold 
Control Act, 1968. On April 6, 1971, 
show-cause notices were issued to the peti- 
tioner under Section 124 of the Customs 
Act, 1962, and Section 79 of the Gold Con- 
trol Act, 1968. The petitioner then filed 
the present petition for quashing of the 
orders dated March 22, 1971, extendin 
the time for issuance of notices upto Ap 
15, 1971, and the show-cause notices issu- 
ed on April 6, 1971. It was further pray- 
ed that necessary orders or directions may 
be issued to the respondents for returning 
the Indian currency notes and the Ambas- 


sador car to the petitioner and to restrain 


+ 
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them from continuing the proceedings in 

pursuance of the show-cause notices. The 

written statement has been filed by respon- 

dent No. 1 to which a pe was iiled 

by the petitioner. A reply has also been 

filed to tbe replication by respondent 
o. l. 


2. The learned counsel for the 
petitioner has ep argued that the 
order of extension passed ex parte on Feb- 
ruary 17, 1971, under the Proviso to Sec- 
tion 110 (2) of the Customs Act was a 
nullity in view the decision of their 
Lordships of the Supreme Court in Charan 
Das Malhotra’s case, AIR 1972 SC 689 
{supra) as it had been passed without 
notice to the petitioner. It is admitted by 
the respondents that it is so and that is 
why notice dated March 9, 1971, was issu- 
ed to the petitioner and others to show 
cause why the extension of time should 
not be allowed and the proper order was 
passed extending the time on March 22, 
1971. It has, therefore, to be determined 
whether the order passed on March 22, 
1971, extending time under the Proviso to 
Section 110 (2) of the Customs Act is valid 
or not and while determining that question 
the ex parte order dated February 17, 
1971, has to be completely ignored as non 
est. 


3. The principal attack as to the vali- 
dity and legality of the order of extension 
passed on March 22, 1971, under the Pro- 
viso to Section 110 (2) of the Customs Act 
is that it had been passed after the expiry 
of six months from the date of the seizure 
of the goods and was, therefore, not valid 
because immediately after the expiry of six 
months a vested right accrued to the peti- 
tioner to claim the return of the seized 
goods under Section 110 (2) of the Cus- 
toms Act. That right could not be taken 
away by extension of time granted after 
the expiry of six months. Under sub-sec- 
tion (1) of Section 110, if a proper officer 
has “reason to believe” that any goods are 
liable to confiscation under the Act, he 
may seize such goods and under sub-sec- 
tion (2) a notice under clause (a) of Sec- 
fion 124 of the Act has to be given within 
six months of the seizure of the goods and 
if no such notice is given within that 
period, the goods “shall be returned to the 
person from whose possession they were 
seized.” e Proviso authorises the ex- 
tension of time for a period not exceeding 
six months and is in the following words: 


“Provided that the aforesaid period of 

six months may, on sufficient cause Peng 

own, be extended by the Collector o 

Customs for a period not extending six 
months.” 


The use of the word ‘aforesaid’ before 
period clearly refers to the period of six 
months stated in Section 110 (2) of the 
Act and that period can be extended by 
the Collector of Customs. The controversy 


ALB 


rests on the meaning to be attributed to 

e word ‘extend’ to determine whether 
under the said proviso the period of six 
months can be extended after its expiry, 
i.e., retrospectively so as to make it conti- 
nuous with the already expired period of 
six months. Tek Chand, J., considered the 
meaning of the expression “extend the 
time” in Section 18 (4) of the Companies 
Act, 1956, in National Industrial Corpora- 
tion Limited v. Registrar of Companies, 
AIR 1963 Punj 289, and the observations 
made therein are very helpful for the deci- 
sion of this controversy. that case, Na- 
tional Industrial Corporation Limited pass- 
ed a special resolution on October 17, 1960, 
for the transfer of its registered office from 
Chandigarh in the State of Punjab to the 
Union Territory of Delhi. A petition was 
filed in this Court for the sanction of that 


resolution. That petition was granted on 
August 11, 1961, and the special resolu- 
tion was confirmed as required by Section 


17 of the Companies Act. Under Section 
18 (1) and (8) of the said Act, a certified 
copy of the order confirming the alteration 
of the registered office of the company to 
Delhi was required to be filed with the 
Registrars of Companies, Punjab and Delhi, 
within a period of three months from the 
date when the resolution was confirmed by 
the Court. The last date for filing the 
certified copy with the Registrars was Nov- 
ember 24, 1961, after taking into account 
the number of days required for obtaining 
the certified copies. The certified copies 
were actually sent by the Company to the 
said Registrars on March 6, 1962, ie. 
about three months and a half after the ex- 
piry of the time allowed by Section 18 (1). 
Under sub-section (4) of Section 18, -the 
Court is empowered to extend the time 
for filing of documents or for the registra- 
tion of the alteration by such period as it 
thinks proper. Section 19 (2) of the Com- 
panies Act provides:— 


“If the documents required to be filed 
with the Registrar under Section 18 are 
not filed within the time allowed under 
that section, such alteration and the order 
of the Court made under sub-section (5) 
of Section 17 and all proceedings connect- 
ed therewith, shall, at the expiry of such 
period, become void and inoperative. 


Provided that the Court may, on suff- 
cient cause shown, revive the order on ap- 
plication made within a further period of 
one month.” i 


4. The learned Judge considered 
various decisions cited before him in order 
to find out the meaning of the word “ex- 
tend” or “extension” and held as under:— 


“One characteristic feature of all these 
decisions is that the expressions which the 
Courts are called upon to construe were 
being examined in the light of context and 
the words and phrases were being inter- 
preted in the background of the statute as 
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a whole. Words and phrases used in one 
section ought to be examined not in their 
seclusion but having regard to their impact 
on the other provisions of the same statute 
and in harmony with the aim, scope and 
object of the Act. A reference to Section 
19 of the Act which deals with the effect 
of failure to register in accordance with 
the provisions of Section 18 is necessary. 
Sub-section (2) of Section 19 provides that 
the order of the Court under Section 17, 
sub-section (5) becomes void if the docu- 
ments required to be filed with the Regis- 
trar under Section 18 are not filed withi 
the time allowed and the period has ex- 
pired. 

In this case the order of this Court 
dated the llth August, 1961, had become 
void and inoperative after 21st November, 
1961, which was the last date for filing 


the certified copy of the order. After the 
date was allowed to expire, the Regis- 


trar could not effect registration and the 
time could not be extended in order to 
validate what had become void and inope- 
rative. The two expressions used i 
section (4) of Section 18, namely, “ 
time’ and “extend the time” have to be 
construed in the background of what has 
become ‘void and inoperative according to 
sub-section (2) of Section 19. The only 
reasonable construction in this context is 
that ‘at any time’ means while the period 
of limitation, namely, three months from 
the date of the order was still running. 
If the Court had been moved during these 
three months, the time for the filing of 
documents could have been extended or in 
another sense prolonged. Prolongation of 
time cannot occur after the time originally 
limited has expired. While a right is ex- 
tant and is not extinguished, extension can 
be given for the purpose of enlarging the 
duration. "What has become void and in- 
operative does not admit of extension or 
enlargement. 


The proviso to sub-section (2) of Sec- 
tion 19 reinforces this conclusion. If an 
appuesaon is made within a further period 
of one month, the Court may, on cient 
cause being shown, revive the order. In 

is case as no application had been made 
within three months allowed by Section 18 
sub-section (1) for extension of time for 
filing the document, the order of the Court 
had become void and inoperative after 21st 
November, 1961. By force of the proviso 
to sub-section (2) of Section 19 ‘void and 
inoperative’ order could have been revived 
if an application had been made by 21st 
December, 196]. As I read in Sections 
18 and 19, it means that a certified copy i 
the first instance must be filed within three 
months from the date of the order. If ex- 
tension of time for filing of the documents 
is to be sought, then the Court must be 
moved within three months before the 
order becomes void and inoperative. Once 
it is so moved within limitation, it may ‘at 


Tarsem Kumar v. Collector, Central Excise (B. R. Tuli J.) [Prs. 4-5] P. & H. 447 


any time’, by order, extend the time for 
the filing of documents. If this has also 
been not done, then on sufficient cause 
being shown the Court may revive the 
order if an application has been made with- 
in a month. e period of one month in 
this case commenced from the date of the 
order becoming void and inoperative. This 
is “a further period’ which is added to the 
three months allowed under Section 18 
sub-section (1). 

The use of the word ‘revive’ jin the 
proviso to Section 19, sub-section (2) is in 
contradistinction with the word ‘extend’ 
occurring in Section 18, sub-section (4) is 
significant, ‘Revive brings back to life what 
has become moribund. It is synonymous 
to re-enact or to re-animate a matter which 
has become void and inoperative in law, 
revitalize what was in a state of animation 
(sic) (inanimation?) by force of the statute, 
restore or bring back to life. The use of 
the word ‘extend’ in Section 18 sub-section 
(4) and of ‘revive’ in Section 19 (2) pro- 


viso is in the context advised and the two 
expressions are not interchangeable. In 
this background, I would hold that the 


etition under Section 18, sub-section {4) 

ving been made after the expiry of the 
period allowed cannot be entertained. The 
result, therefore, is that the petition fails 
and is dismissed with costs.” 


5. Under the provisions of Sec- 
tions 18 and 19 of the Companies Act, 
read together, the certified copy of the 
order sanctioning the special resolution had 
to be filed with the Registrar of Compa- 
nies within three months from the date of 
the order of the Court or within the time 
extended by the Court on an application 
having been made by the Company within 
the prescribed period of three months. It 
is not necessary under those sections that 
the order extending the time must be pass- 

within three months. What is required 
is that an application to the Court should 
be made within three months and if an 
application is so made, the Court can ex- 
tend the time at any time. The words “at 
any time” are not to be found in the pro- 
viso to Section 110 (2) of the Customs Act 
and thus a vested right accrues to the per- 
son, from whom the goods were seized 
to claim the return of these goods after 
the expiry of the period of six months pres- 
cribed by the Legislature and that right 
cannot be defeated by extending the period 
of six months after its expiry. In my 
opinion, because of the accrual of the right 
to the person, from whom the goods were 
seized, when the period of six months ex- 
pires, the Customs authorities have no 
choice except to return the goods to him 
according to the mandate of the Legisla- 
ture so clearly expressed in Section 110 (2) 
of the Customs Act. The owner of the 
goora can be deprived of the right to get 

em back only if the period of six mon 
is extended before its expiry so that the 
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retention of the possession of those goods 
by the Customs authorities is continuous 
under the statutory provisions and the 
order extending the time passed by the 
appropria authority. Once that period is 

owed to expire without being extended, 
a valuable right to claim their return ac- 
crues to the owner of goods, which defeats 
the right of tbe Customs authorities to re- 
tain possession of those goods after the ex- 
piry of six months. Both the rights cannot 
co-exist for any time. It will amount to 
the revival of that right of the Customs au- 
thorities by extending time ugha ache 
after the expiry of six months which wi 
be in direct conflict with the right of the 
owner of the goods to claim their return 
and has, therefore, to be negatived in view 
of the specific and mandatory provisions 
of Section 110 (2) of the Act. It is a car- 
inal principle of interpretation of statutes 
that a statute should be interpreted, if pos- 
sible, so as to respect vested rights, and 
such a construction should never be 
adopted, if the words are open to another 
construction, which will have the effect of 
defeating that right. It is, therefore, obli- 
gatory on the Collector of Customs to pass 
an order extending the period of six months 
efore its iry and if once an extension 
of time is allowed_and another extension 
is required, the order of er extension 
must also be passed before the expiry of 
the extended period so that the total period 
including extensions from the date of sei- 
zure of the goods does not exceed one 
whole year, ; 
. The learned counsel for the res- 
pondents has relied on a Division Bench 
judgment of the Allahabad High Court in 
s K. Iron and Steel Co., Ltd., Kanpur v. 
abour Appellate Tribunal of India, AIR 
1958 All 624, which is distinguishable on 
facts. This case was also cited before Tek 
Chand, J., and was distinguished. In that 
case, clause 16 of the Government order 
provided as under:— 

“The Tribunal or ‘the Adjudicator shall 
hear the dispute and pronounce its deci- 
sion within 40 days (excluding holidays 
observed by Courts subordinate to the 
High Court) from the date of reference 
made to it by the State Government, and 
shall thereafter as soon as possible, supply 
a copy of the same to the parties to the 
dispute, and to such other persons or bodies 
as the State Government may in writing 
direct. 

Provided that the State Government 
may extend the said period from time 
to time.” 

....and the period of 40 days terminated 
on August 14, 1951. It was extended by the 
Governor till November 1, 1951, on which 
date the Adjudicator made his award, The 
various orders of extension were made 
after the expiry of the original period of 
40 days or the extended period. It was 
urged before the Bench that after the ex- 
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iry of 40 days, the Tribunal had become 

ctus officio as the period was not ex- 
tended before the expiry of those 40 days 
and the order extending time from time to 
time was also not passed within the time 
previously extended. On ‘these facts, the 
learned Judges observed in paras 8 to 12 
of the report as under:— 


“(8) We have considered all that had 
been urged on behalf of the parties and 
are of opinion that the various orders ex- 
tending the period for the making of the 
award by the adjudicator were valid orders 


it being not necessary that such orders 
should have been passed before the expiry 
of the period which was sought to be ex 
ten 


(9) To -extend a certain period is the 
same thing as to enlarge that period. The 
words ‘to extend’ and ‘to enlarge’ are syno- 
nymous. Whenever any period fixed for 
doing a certain thing is extended, the ex- 
tension would commence from the point 
of time when the earlier period ends. The 
contention, therefore, that there can be no 
extension when a period already fixed has 
come to an end, in view of what is im- 
plied by the term ‘extension’ is not of any 
significance when it is not disputed that 
extension can be made after the expiry of 
the period in cases where the provision 
authorising the making of orders extending 
certain periods uses an expression that 
such orders could be passed before or after 
the expiry of the earlier period. Such an 
pa only makes it clear that the 
or 


er of extension can be passed at any 
time, but cannot give a dif erent meaning 
to the word ‘extension’. The argument, 


therefore, for the petitioner based on the 
implications of the word ‘extension’ to the 
effect that only what exists can be extend- 
ed is not sufficient for arriving at the con- 
clusion that the orders about extension 
must be passed prior to the expiry of the 
earlier period. The provision in clause 16 
is in most general terms. It does _ not 
limit the power of the Governor to order 
the extension within the period to be ex- 
tended, but empowers him to extend the 
period from time to time. In the absence 
of any such limitations, we are not pre- 
pared to narrow down the interpretation 
of this provision and to hold that the Gov- 
ermor must exercise his powers of extend- 
ing the period before its expiry. 


(10) Such an order of extension mere- 
ly substitutes the extended period for the 
period of 40 days in the main provision 
of the clause. It has nothing to do with 
the right of the Adjudicator to adjudicate 
on the matter referred to him. There is 
nothing in the order with respect to the 
revival of his right to adjudicate. There 
is nothing in clause 16 or in any other 
clause of this order which provides that 
the right of the Adjudicator to make an 
award will cease after the expiry of 40 
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days. In the absence of any such expres- 
sion with respect to the cessation of the 
Adjudicator’s power or right to decide the 
dispute, it appears to us that it would be 
wrong to say that the Adjudicator ceases 
to be an Adjudicator or that his right to 
adjudicate ceases. Clause 10 of the order 
re gatas the Governor to refer any indus- 
trial dispute to any Adjudicator for deci- 
sion. The referring order dated the 28th 
June mentions that it is made in pursu- 
ance of the provisions of clause 10 of the 
order. The Adjudicator derives his right 
to adjudicate on the dispute referred to 
im from the referring order made in pur- 
suance of the powers conferred on the 
Governor under Clause 10 of the Order. 
He does not derive his power to adjudicate 
upon the dispute under any provision of 


ause 16 of the Order. The provisions of 
clause 16 simply deal with procedural mat- 
ters and provide for Adjudicators hearing 


the dispute and pronouncing his decision 
within a certain period, which in every 
case is to be at least of 40 days, as men- 
tioned in the clause and which period can 
be extended by the State Government. Ex- 
piry of any such period, therefore, has no 
effect on his right to decide the dispute. 
That right does not come to an end after 
the expiry of 40 days. He cannot exercise 
the right to pronounce the award once the 
period allowed for making the award 
expired, but if that period is extended sub- 
sequently with the result that the extend- 
eriod would be deemed to be the ori- 
ginal period fixed, the adjudicator can exer- 
cise his powers and pronounce his award. 
Clause 18 empowers the Governor to with- 
draw any such reference. There is nothing 
in the Order providing for the adjudicator’s 
returning the reference undecided to the 
Governor in case he could not deliver the 
award within the time allowed. Section 6 
(1), U. P. Industrial Disputes Act reads: 


“When an authority to which an indus- 
trial dispute has been referred for adjudi- 
cation has completed its inquiry, it shall, 
within such time as may be specified su 
mit its award to the State Government.’ 


(11) Clause 16 of the Order says that 
the adjudicator shall, after recording ne- 
cessary evidence, make the award within 
40 days. It would appear from these pro- 
visions of the Act and the order and from 
the absence of any provision suggesting 
the return of the reference by the adjudi- 
cator, in case he could not pronounce the 
award within the period allowed, that the 
adjudicator is bound to make an award 
unless the reference to him has been revok- 
ed, and that in case he fails to pronounce 
the award within the time allowed, he 
should take he to have the necessary 
period extended. 


(12) We, therefore, construe these 
various provisions to mean that the adjudi- 
cator remains seized of the reference 
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he makes his award or till the reference to 
him is withdrawn by the Governor, and 
that so long as he remains seized of the 
reference, the Governor can make an order 
extending the period of decision and thus 
ey im competent to make the award. 
No valid objection, therefore, can be taken 
to the adjudicator’s making the award with- 
in any such extended periods.” 
7. The observations of the learned 
Judges in paragraphs 10 and 11 set out 
above are significant. In clause 16 of the 
Government order, no consequence was 
mondd if the award was not made within 
e time fixed or extended and, therefore, 
the learned Jace were of the opinion 
that unless the reference to the Adjudica- 
tor was revoked, he was bound to make 
his award. These observations clearly 
make a distinction between the facts of that 
case and the facts of the case before me. 
I have already pointed out above that the 
necessary consequence of not extending 
the period of six months fixed in Section 
110 (2) of the Customs Act is that the 
owner of the goods, from whom they are 
seized, acquires the right of immediately 
claiming their return. Not only that, the 
mandate of the Legislature is that the 
goods shall be returned to him. The Cus- 


toms authorities have no jurisdiction there- 
after to retain the goods in their posses- 
sion. That can be done only if the order 
extending the time is passed before its ex- 
piry so that there is continuity. Once the 
continuity is broken by the absence of any 
order extending the time before its expiry, 
the Collector of Customs loses his right 
to extend the tims and retain the posses- 
sion of the seized goods thereafter. I am, 
therefore, of the opinion that since no ex- 
tension of time was allowed by the Col- 
lector of Customs by a valid order before 
February 28, 1971, when the period of six 
months from the date of the seizure of the 
goods expired, the petitioner became en- 
titled to the return of the seized goods and 
the subsequent order dated March 22, 
1971, extending the time was of no avail 
to the Customs Department. 


. 8. The learned counsel for the 
respondents, in spite of conceding that the 
ae order dated Febru 17, 1971, ex- 
tending the time upto April 22, 1971, was 
not a valid order in view of the judgment 
of their Lordships of the Supreme Court 
in Charan Das Malhotra’s case, AIR 1972 
SC 689 (supra), submitted that the matter 
for extension of time was before the Col- 
lector on that date and if he did not ex- 
tend the time within the period of six 
months, it did not matter. Only a request 
for extension of time had to be made be- 
fore the expiry of six months and such a 
request was in fact made by the Superin- 
tendent, Excise and Customs, on February 
12, 1971. It was that request that wag 
considered by the Collector of Customs 
when he passed his order dated March 
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1971, and it was of no consequence that 

t order was passed after the expiry of 
six mon Once the order was passed, it 
related back to the date on which the pre- 
vious period of six months expired so as 
to make it continuous. I regret I cannot 
agree to this submission. If the proviso to 
Section 110 (2) had provided that only a 
request for extension of time has to be 
made within a period of six months and 
the time can be extended at any time and 
from time to time for another period not 
“sale ea six months, the submission made 
by the learned counsel would have had 
some force. The language of the proviso 
is not susceptible of that meaning. All 
|that it says is that the Collector of Cus- 
toms may, on cient cause being shown, 
extend the “aforesaid period of six months”, 
for a period not exceeding six months, 
which clearly means that not only a re- 
quest for extension of time has to be made 
but the order has also to be passed within 
that period after being satisfied of the suffi- 
cient cause in support of that order. The 
interpretation sought for by the learned 
counsel is farfetched and a stretched one. 
He has, however, relied on the following 
observation of their Lordships of the 
Supreme Court in Charan Das Malhotra’s 
case (supra):— 


“But it may be said that in both those 
cases there was a civil right involved and 
that power, therefore, had to be held to 
be quasi-judicial. But in the present case 
also, the right to restoration the seized 
goods is a civil right which accrues on the 
expiry of the initial six months and which 
is defeated on an extension being granted, 
even though such extension is possible 
within a year from the date of the seizure.” 
The ‘learned counsel has emphasised the 
words “such extension is possible within a 
year from the date of the seizure”. These 
words have to be read in the context in 
which they have been mentioned. The 
sentence cannot be said to mean that the 
extension can be allowed at any time with- 
in a year. All that it means is that the 
period including extensions cannot exceed 
one year and every extension has to be 
allowed in accordance with the proviso. 
The judgment of their Lordships, read as 
a whole, clearly leads to the conclusion 
that the order extending the initial period 
of six months should be passed before the 

iry of that period and if it is not pass- 

e Customs authorities lose their right 

to retain the goods. No help can be deriv- 
ed from these observations by the learned 
counsel for the respondents in his favour. 


9, It is a to note that 
ander Sec. 110 (2) it is obligatory on the 
Customs authorities to return the seiz 

oods to the pon from whose custody 
thoy are seized if no notice under Clause 
(a) of Section 124 of the Act is given with- 
in six months of seizure of the goods. 
The proviso to this sub-section means that 


ALR. 
the goods have to be returned if no notice 
under Section 124 (a) of the Act is given 
within six months. The proviso only en- 
ables the Collector of Customs to extend 
eriod. The function of a proviso was 
considered by the 
Supreme Court in Commr. o 


Lordships of the 

Income-tax 

v. Indo-Mercantile Bank Ltd., 86 ITR 1 = 

(ATR 1959 SC 718), and it was said as 
under:— 

“The pope function of a proviso is 
that it qualifies the generality of the main 
enactment by providing an exception and 

ing out, as it were, from the main en- 
actment a portion which, but for the pro- 
viso, would fall within the main enact- 
ment. Ordinarily, it is foreign to the pro- 
per function of a prove to read it as pro- 
viding something by way of an addendum 
or dealing with a subject which is foreign 
to the main enactment. Tt is a i- 
mental rule of construction that a proviso 
must be considered with relation to the 
principal matter to which it stands as 4 
roviso. Therefore, it is to be construed 

oniously with the main enactment.” 


10. After approving the above ob- 
servations in the Commissioner of Income- 
tax, Madras v. The Ajax Products Limited, 
ATR 1965 SC 1858, it was further obsery- 


cü 


“Thero may be cases in which the 
language of the statute may be so clear 
that a proviso may be consirued as a 
stantive clause. But whether a proviso is 
construed as restricting the main provision 
or as a substantive clause, it cannot be 
divorced from the provision to which if 
stands as a proviso. It must be construed 
harmoniously with the main enactment.” 


11. The proviso to sub-section (3) 
of Section 110 construed in the manner 
stated by their Lordships will lead to the 
only conclusion that the extension of time, 
in order to deprive the owners of the goods 
of the right to their return, can 

made only before the expiry of the statu- 
tory fixed time so as to make the posses- 
sion of the Customs authorities continuous. 
Once the period of six months or any 


other extended period expires without be- 
ing extended before its expiry, and a break 


occurs in the continuity of possession of 
the Customs authorities, the right of the 
owner of the seized goods to claim their 
return at once so accrues which cannot be 
defeated by extending the time after its 
expiry. The owner of the seized goods 
can be kept out of their po only 
till such time as the right eating their 
peta does not accrue to him under thé 
2 (oM 


12. The learned counsel for the 
respondents then submitted that the exten- 
sion of time under Section 79 of the Gold 
Control Act was also allowed on March 22, 
1971, and that was a valid extension. But 
the seizure of the goods was not mada 
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þe relied upon to retain the possession of 
the seized goods under the Customs Act 
ior can that extension be considered to 
have been made under the Proviso to Sec- 
tion 110 (2) of the Customs Act, under 
which a separate order was specificall 
made, which has been held to be invali 

illegal and without jurisdiction, The order 
extending time under Section 79 of the 
Gold Control Act is absolutely of no effect. 
There is, thus, no merit in this submis- 
gion. 

18. The learned counsel for the 
petitioner has not argued that the show- 
cause notices issued on April 6, 1971, were 
illegal and no proceedings could be had 
in pursuance thereof. No relief is, there- 
kere, allowed in respect of those two mat- 


14. For the reasons given above, 
this petition is accepted only to the ex- 
tent that the order dated March 22, 197], 
assed by the Collector of Customs, under 

e proviso to Section 110 (2) of the Cus- 
toms Act is hereby quashed, and the res- 
pondents are directed to return the seized 
goods to the petitioner except the gold 
puineas to which the petitioner has not 
laid any claim. The learned counsel for 
the respondents at the end of the argu- 
ments pointed out that the Income-tax De- 
partment had asked for the payment of 
Rs. 25,000 from the amount seized from 
the petitioner towards his income-tax dues. 
That matter should be dealt with by the 
respondents in accordance with the provi- 
sions of the Income-tax Act and if, in ac- 
cordance with those provisions, the pay- 
ment has to be made to the Income-tax 
Department and is so made, it will be 

ed as if that amount has been return- 

ed to the petitioner in consequence of this 
order. To make it clear, it will not be 
considered as a disobedience of this order, 
the amount clai by the Income-tax 
Department is paid to it, but it must be on 
aecount of the amount due to that De- 
partment from the petitioner and pot on 
account of any amount due from any other 
erson. Since the matter owas not free 

m difficulty and the oo has been 
successful only in part, I leave the parties 
to bear their own costs. 


Petition allowed in part. 
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(A) Representation of the People Act 
(1951), Sec. 81 — Presentation of petition 
without annexures referred to therein — 
Whether a proper presentation. (Para 7) 

(B) Words and Phrases -—- Annexures 
~- Meaning of. (Para 7) 

(C) Representation of the People Act 
(1951), Sec, 81 (8) — Copy of election 


petition — er inclu copy of an- 

nexures also. (Para 8) 
(A-B-C). “Annexure” is aoni ee 

which is added, joined or attached, affix 


or appen The mere fact, however, that 
a document or paper is annexed to the 
petition, would not, necessarily make it 4 
part of the petition in all cases. Thus where 
e photographs filed with the election peti- 
tion purport to contain Barrie of the 
corrupt practices alleged in the petition, 
they are necessarily part of the petition but 
it could not be so said in case of a receipt 
for security re - (Para 
A copy of the petition not accompani- 
ed by the apnexures containing photographs 
of corrupt practices alleged in the petition 
is not a copy of the petition within the 
meaning of sub-section (8) of Section 81 
of the Act. (Para 8) 
(D) Representation of the People Act 
(1951), Sec. 81 (8) — ishing complete 
copies of petition — Requirement is manda- 
tory. (Para 13) 
(Œ) Interpretation of Statutes — Direc- 
tory and mandatory provisions —— Determi- 
nation. (Para 11) 
(F) Representation of the People Act 
(1951), Sec. 86 — Effect of non-compliance 
with Sec. 81, (Para 18) 
(D-E-F). Whether a particular provi- 
sion of law or any part of any such provi- 
sion is directory or mandatory depends on 
(i) the object and purpose of the provision 
or the relevant part thereof; and (ii) the sta- 
tutory effect o non-compliance erewith. 
The object of providing a complete copy of 
the petition is to place the entire relevant 
material in respect of the petition in the 
hands of the respondent as is available be- 
fore the Court so that he may effectively 
e answer thereto. Right from the con- 
stitutional pona contained in Article 829 
down to Act and the Rules, great em- 
phasis is laid on the method of filing and 
presenting an election petition, The provi- 
sions of Section 86 clearly com- 
pliance with Section 81 was intended to 
ovem the validity and maintainability of 
o petition itself A mandatory provision 
or a mangao of a statutory provision 
must be exactly and the question 
of substantial compliance therewith cannot 
arise. An election petition filed without com- 
plete copies required by Sec, 81 (8) would 
itself not be a complete petition, and would, 
therefore, be hit by Section 86. In such a 
case court has no discretion in the matter 
and cannot condone the default, and must 
dismiss the petition. (Paras 11, 18, 18) 
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Merely saying that a schedule or an an- 
nexure would form part of the election 
etition, or not so saying, would not be 
Eee of the question whether the sche- 
dule of annexure is or is not a part of the 
petition. (Para 18) 
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N. C. Jain, for Petitioner; S. C. Goyal, 
and J. S. Malik, for Respondent. 


ORDER:— In this petition of unsuc- 
cessful candidate Panna Lal Syngal for dec- 
laring void the election of Mukhtiar Singh 
respondent (the candidate returned to the 
Lok Sabha from the Rohtak Parliamentary 
Constituency in the general election held in 
March, 1971, on the allegation of commis- 
sion of certain corrupt practices), following 
two prelimin objections were raised in 
the respondents written statement:— 


1. That the petition is liable to be dis- 
missed on the Zm that the petitioner has 
failed to supply to the respondent copies 
of the annexures to the petition. The de- 
fect is a defect of presentation of the peti- 
tion within the meaning of Section 81 of 
the Representation of the People Act, 1951 
(hereinafter called the Act), and also as re- 
quired by the Rules framed by this Court 
in this behalf; an 

2. That the petition merits dismissal 
on the ground that no material particulars 
have been given regarding the corrupt prac- 
tices alleged in the petition, 

2. By my order, 
1971, I permitted the petitioner to file bet- 
ter particulars of the alleged corrupt prac- 


i8 


10 


dated May 27, 


A.L Re 
tices within four weeks from that day after 
sang an advance copy thereof on the 
counsel for the respondent, who might file . 
his further written statement in respect of 
the better particulars within two weeks of 
the receipt of the advance copy. ‘The peti- 
tioner did not avail of the opportunity al- 
lowed to him. The time allowed for the 
purpose expired on June 25, 1971, when the 
Court was closed for summer vacation. The 
Court reopened on July 12, 1971. Neither 
any ‘statement of better particulars nor any 
application for extension of time was filed 
by the petitioner on the reopening day. 
Even when the case came up for hearing 
before Mahajan, J., on July 16, 1971, nei- 
ther any statement was filed, nor any prayer 
for extension of time was made. The leam- 
ed Judge adjourned the case for hearing of 
arguments by me on the preliminary issue 
arising out of the first preliminary objection 
raised by the respondent as counsel for the 
parties represented before his Lordship that 
arguments on that issue had already been 


-partly heard by me. I do not want to say 


ing about the correctness of the said 
representation made by counsel except this 
that there had been no hearing of the case 
before me since after the framing of the 
preliminary issue on May 27, 1971. The 
order of Mahajan, J., was brought to my 
notice on July 19, 1971, and I directed the 
case to be fixed for hearing on July 21, 
971. On that day, Mr. N. C. Jain, the 
learned Counsel for the petitioner made a 
somewhat half-hearted oral prayer for ad- 
journment of the case on payment of costs 
to the other side to enable his client to col- 
lect the material for filing better particulars 
and for filing the same. Mr. Jain submit- 
ted that the petitioner had not been able 
to do the needful so far, as he has been 
busy in organising certain demonstrations in 
Delhi, and could not find time to collect the 
requisite information which had to be incor- 
orated in the statement of better particu- 
ars. is in my opinion is no valid ground 
for the inordinate delay on the part of the 
petitioner to do the needful. Section 86 (5) 
of the Act authorises this Court to allow 
the Poin of any corrupt practice al- 
leged in the petition to be amplified for en- 
suring a fair and effective trial of the peti- 
tion. Sub-section (6) of Section 885 states 
that the trial of an election petition shall, 
so far as practicable, consistently with the 
interest of justice, be continued from day 
to day until its conclusion, unless the Court 
finds the adjournment of the trial beyond 
the following day to necessary. Su 
section (7) enjoins a duty on this Court to 
try an election petition as expeditiously as 
possible. 


3. It was at the request of the coun- 
sel for the petitioner that four weeks were 
allowed to him for filing better particulars 
as it was represented that he would need 
time to collect the necessary information 
and to prepare the better statement. Since 
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four weeks ended during the vacation, he 
could at best have availed of the time up to 
the reopening day. In the circumstances al- 
ready referred to by me, it appears that the 
petitioner is not taking the trial of this 
petition very seriously in so far as the mat- 
ters sought to be covered by better particu- 
lars are concerned. Petitioner should nor- 
mally have collected all the information ne- 
cessary to be pen in the election petition 
in suport of the allegation’ of corrupt prac- 
tices before filing the petition, If on any ac- 
count he was not able to do so, he should 
have availed of the time allowed to him by 
me on May 27, 1971, in the interest of jus- 
tice. He has miserably failed to avail of 
that opportunity. No sufficient cause has 
been shown for his failure to do the need- 
ful within time. Even the excuse offered 
orally by the counsel for the petitioner is 
not supported by any affidavit. The al- 
leged reason for the delay is, to say the 
least, wholly unjustifiable. e election 
petition was filed on April 26, 1971. About 
ee months have eady passed since 
then. ‘The trial of the petition has normal- 
ly to be concluded within six months as 
required by sub-section (7) of Section 86, 
The petitioner does not appear to attac 
any importance to the effective prosecution 
of the petition. I am, therefore, not inclin- 
ed to grant any further time to the peti- 
tioner for amplifying the particulars of the 
oe ee alleged in the petition. 
The o prayer for extension of time is, 
therefore, declined 
= 4&4 The only other preliminary _ ob- 
jection pressed by the respondent (prelimi- 
nary objection No. 1 in the written state- 
ment of the respondent) gave rise to the 
following preliminary issue (framed by me 
on May 27, 1971):— 


“Whether the petitioner has presented 
the petition in the manner prescribed by 
Sec. 81 (8) of the Representation of the 
People Act, 1951; if not, what is its effect?” 


5. The facts relevant for deciding 
this issue may first be noticed briefly. In 
paragraph 4 @ of the petition reference is 
made to the allegation about the respondent 
having indulged in the corrupt areas of 

ying Rs. 50/- to one Kidara rickshaw-pul- 
er, who is stated to have been directed by 
the respondent to carry voters in his rick- 
shaw on the polling day to the polling sta- 
tion at Jind. The second sentence of this 
sub-paragraph reads as below:— 


“The photograph of the rickshaw 
pooler (puller) along with the rickshaw in 
which voters are sitting and the flag of Shri 
Mukhtiar Singh respondent is being flown, 
is attached herewith and is marked P-1.” 
Similarly in paragraph 4 (b) of the petition 
after giving a list of the names and parti- 
culars of four  rickshaw-pullers alleged to 
have been employed by the respondent on 
payment basis for E voters, without 
charging anything from them, and giving 
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the names of the two alleged passengers to 


those rickshaws, the petitioner has stated 
as follows:— 
“The petitioner reserves the right of 


giving the names of the rest of the rick- 
aw-pullers and voters. The four other 
photographs are attached herewith as An- 
nexures “P-2 to P-5’ in addition to P-L.” 
poeeDs 8 of the petition reads ag 
elow:— 


“That the petitioner has duly deposit- 
ed in this Hon'ble Court a sum of Rupees 
2,000/- as security for the cost of the peti- 
tion under Section 117 (1) of the Represen- 
tation of the People Act, 1951, and the ori- 
Fe baa for the same is attached here- 
with. 


The five photographs marked P-1 to P-5 and 
the original receipt for the security deposit 
have been duly attached to the petition. It 
is the admitted case of both sides that no 
copies of any of the abovementioned docu- 
ments (the photographs and the receipt) 
were attached to or annexed with the copies 
of the election petition filed by the peti- 
tioner in the Registry of this Court. Sub- 
section (3) of Section 81 requires that every 
election petition “shall be accompanied by 
as many copies thereof as there are respon- 
dents mentioned in the petition, and every 
such copy shall be attested by the petitioner 
under his own signature to be a true copy 
of the petition.” The objection of the res- 
pondent is that petition without its annex- 
ures is not a petition, that a copy of the peti- 
tion without copies of the annexures cannot 
be treated as a copy of the petition within 
the meaning of Section 81 (8), and that in 
so far as the presentation of this election 
petition was defective in the abovemention- 
ed respect, this Court is bound to dismiss 
the election petition in view of the manda- 
tory requirements of Section 86 (1) of the 
Act which reads as follows:— 


“The High Court shall dismiss an elec- 
tion petition which does not comply with 
the provisions of Section 81 or Section 82 
or Section 117.” 

6. The following ens have to 
be answered by me in order to decide the 
preliminary issue:— 

(1) Whether an election petition filed 
in the High Court without the annexures re- 
ferred to therein can be deemed to have 
been properly presented within the mean- 
ing of Section 81; 


(2) Whether the copy of the election 
petition without copies of the annexures to 
the original petition is or is not a copy of 
the petition within the meaning of Sec- 
tion 81 (3); 

(3) Whether the requirement of Sec- 
tion 81(8) about the filing of as many copies 
of the election petition as there are respon- 
dents necessarily enjoins on the petitioner 
the duty to file copies of the annexures to 
the election petition also, besides filing co- 
pies of the body of the petition; 
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(4) If the answer to question No. (8) is 
în favour of the respondent, is the require- 
ae in question mandatory or directory; 
an 

(5) If Section 81 (8) requires copies of 
annexures to be filed as pert of copies of 
the election petition, and the said require- 
ment is mandatory, has this Court any dis- 
cretion in the matter of dismissing the elec- 
tion petition under Section 86 of the Act? 

x will take up all these points one by one. 

7. In its ordinary dictionary mean- 
ing the word “annex” merely means “to add 
to the end: to join or a : to affix: to ap- 
pend.” “Annexure” is something which is 
added, joined or attached, affixed or append- 
ed. In Ballard v. Bancroft, 31 Ga 508, 506 
{referred to at page 671 of Words and 
Phrases, Volume , it has been held that 
the writing and signing a process on a sepa- 
. rate paper from on whi e origi 
petition is extended, and then placing the 
paper containing the process loosely within 

e folds of the petition, is not a compliance 
with that provision of the judiciary act of 
1799 which requires the process to be 
“annexed” to the petition. It was also held 
that the process of annexing to the petition 
must be either extended on the same paper, 
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bein practical] onymous 
with the term © vied”. Tn e instant 
case, the documents in question were pro- 
perly annexed to the original petition, in 

e sense that they being separate papers 
(as necessarily they to be) were tied 
together with the main petition at the time 
of presentation of the petition. The mere 
fact, however, that a ‘document or paper is 
{annexed to the petition, would not, in my 
opinion, necessarily make it a part of the 
petition in all cases. in an election peti- 
tion it is stated that the returned candidate 
commi the corrupt practice of hiring or 
procuring of vehicles for free carriage of 
voters on the polling day, and no further 
particulars are given in the petition itself, 
Dut it is stated that “the respondent hired 
the vehicles mentioned in column I belong- 
ing to persons named in column H and 
driven by drivers listed. in column IIT for 
carriage of voters named in column V of 
Annexure P-1 to this petition on the polling 
day”, the annexure would necessarily be a 
part of the petition, and a copy of peti- 
tion without such annexure cannot be treat- 
ed to be a copy thereof. If on the other 
hand an election-petitioner makes reference 
to a proposition of law in the course of his 
petition and says that the relevant question 
of law has already been decided by a High 
Court as per copy of the judgment of that 
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High Court attached to the petition as An- 
nexure P-2, it is doubtful if the petition 
would be treated as not property resent 
if by inadvertence - the copy e High 
Court judgment is left out. It would, there- 
fore, depend on the facts circumstan~ 
ces of each case whether the want of an 
annexure would render an election petition 
incomplete or not. In the present case the 
five photographs filed with the election peti- 
tion purport to contain particulars of the 
corrupt practices alleged in paragraphs 4 (a) 
and 4 bb) of the petition, Those photo- 
graphs, therefore, form necessary bert of the 
petition. If the petitioner had by chance 
omitted to annex the photographs to the ori- 
ginal petition, I would have held that an 
incomplete petition has been filed. This i 
however, not so in respect of the receipt 
for the deposit of security. All that Sec- 
tion 117 requires is that a sum of Rupees 
2,000/- must be osited as security for 
the costs of the petition at the time of pre- 
senting an election petition. No- provision 
been brought to my notice which re- 
quires the original receipt for the deposit 
being produced with the petition. What 
is stated in the receipt does not directly af- 
fect the merits of the election petition. Mr. 
Siri Chand Goyal, learned Counsel for the 
respondent, contended that it was the duty 
of the petitioner to ish a copy of the 
receipt also with the copy of the election 
petition as that would have enabled the res- 
pondent to find out whether in fact the 
requisite amount of security had or had not 
been deposited, and if so, whether the same 


had been deposited within time or not. 
ena ie in edge 8 of the petition it is 
stated that the original receipt for the secu- 


rity deposit is attached with the petition, it 
has not been marked P-1, P-2, ete., like the 
hotographs which were marked P-] to P-5. 
t spec to me that the petitioner was 
justified in RDD this distinction be- 
tween the two sets of documents, i.e., the 
photographs on the one hand and the re- 
ceipt for security oe on the other. 

ereas without the photographs the peti- 
tion would have been incomplete, but it 
could not in my opinion be treated as 

ering from any fatal defect without the 
receipt for security deposit. In view of 
what I have stated.above, I would hold 
that this election petition would not be 
deemed to have been properly presented if 
Fart re been accompanied Annexures 
"= o -te 


8. So far as the second question 
framed by me is concerned, I am of the 
onin that any document or paper without 
which the original petition can be treated 
to be incomplete must necessarily form part 
of the copy of that petition which is requir- 
ed to be i to the respondent under 
Section 81 (8) of the Act. In Sardar Mal v. 
Smt. Gayatri Devi, AIR 1964 Raj 228, it 
was held by a Division Bench of the 
Rajasthan High Court that the word “peti-. 
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tion” as used in Section 81 (8) includes the 
annexures to the petition containing parti- 
culars of corrupt practices alleged therein. 
Mr. Jain tried to argue that the copies of 
the petition el aha to be filed are only 
copies of the body of the petition and not 
its annexures because annexures have been 
specifically treated as something separate 
and different from the election petition it- 
self while making reference thereto in sub- 
section (2) of Section 83 in the following 
words:— 

“Any schedule or annexure to the peti- 
tion shall also be signed by the petitioner 
and verified in the same manner as the 
petition.” 

SEa, ma the ed i aba a of : 
part of the petition being separately signe 

and verified in the same manner as the 
main petition does not derogate from such 
annexures being otherwise treated as a part 
of the petition itself. Inasmuch as copies 
of the photographs P-1 to P-5 purport to 
contain particulars of the oe ractices 
alleged in para p (a) and (B) of the 
petition I wo old that the copy of the 
petition furnished by the election-petitioner 
which copy was not accompanied by copies 
of Ann P-1 to P-5 (attached to the 
original petition), was not a copy of the 
etition within the meaning of sub-section 
{3) of Section 81 of the Act, 

9. In view of the answers to ques- 
tions (1) and (2) returned by me above, I 
must answer question No. a in favour of 
the respondent and hold a duty had 
been cast on the poe by sub-sec- 
tion e) of Section 81 to file a complete 
copy of the election petition for the respon- 
— including copies of photographs P-1 to 


10. Next comes the question of the 
effect of non-compliance with the ree 
ments of Section 81 (8) referred to above. 
Lengthy arguments were addressed by both 
sides on this aspect of the matter. ere- 
as Mr. Goyal submitted that the require- 
ment in question is mandatory, Mr. Jain 
argued at length that the requirement in 

estion is merely directory, and non-com- 
pliance therewith should not prove fatal to 
the petition. Article 829 (b) of the Consti- 
tution provides that no election to either 
House of Parliament shall be called 


an action at law or in equity, but the rights 
to file an election petition are purely the 
creature of statute. The questioning of an 
ection otherwisé than in the manner 
vided by the relevant law has, therefore, 


been specifically prohibited by the Constitu- 
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oe aoe 20 of the Aa res to the 
wW e e appropria egislaturs 
within the A of Article 329 (b). 
The section says that no election shall 
called in question except by an election peti- 
tion presented in accordance with the pro- 
visions of Part VI of the Act. No election 

etition not presented in accordance with 

e requirements of Part VI of the Act 


would a petition the trial of which is 
permitted b Article 329 (b) of the Consti- 


tution. Rule 16 of the “Rules of Proce- 
dure and Guidance in the matter of trial 
of election petitions in Part VI of the Re- 
resentation of the People Act, 1951,” 
ed by this Court, requires the Registry, 
of the Court to issue notice of an election 
petition “accompanied by a copy of the peti- 
tion together with copies of the Schedules 
and Annexures, if any” to each of the res- 
pondents named in the petition. What hag 
to be issued to the apondent under R, 16 
is the same thing which is required to be 
filed by the petitioner under Section 81 (8) 
of the In Shri Babu Ram v. Smt 
AIR 1959 SC 93, it was held in 
connection with an election case that where 
the statute lorr aris specific facts to be prov- 
ed in a specific way and it also provides for 
the consequence of non-compliance with the 
said requirement, it would be difficult to 
resist the application of the penalty clause 
on that such an application is 
based on a technical approach, Mr. N. C, 
Jain contended on the basis of the authori 
of a Full Bench judgment of this Court in 


Dr. Singh v. Abdul Ghani, AIR 1963 
Punj 42 , and on the basis of the au- 
thoritative nouncement of the Supreme 
Court in the same case at the appellate 
stage in Dr. An Singh v. Shri Abdul 
Ghani, 1965 Cur J (Punj) 858 = (AIR 
1965 SC 815), that the requirement in ques- 


tion is not mandatory. The defect to which 
reference was. made in Dr. Anup Singh’s case 
was that the copy of the election petition 
filed under Section 81 (8) of the Act was 
not attested to be a true copy of the peti- 
tion, only bore the signature of the peti- 
tioner. Instead of stating that the copy was 
a true copy of the petition” the petitioner 
had merely signed each page of the copy. 
it was in that context that the High Court 
held that the object of the provision was 
that the respondent to an election petition 
should have a true copy of the petition so 
as to enable him to make his defence, and 
where the election petition had complied 
i £ Section 8] (8), 


the petition was not at- 


tion is not mandatory, bu ory, and 
substantial compliance with it would meet 
the object of the provision. Mr. [Jain want- 
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ed to extend the proposition of law laid 
down in Dr. Anup Singh’s case (supra) to 
the non-filing of copies of the annexures to 
the election petition to be a substantial 
compliance with the requirements of Sec- 
tion 81 (3). In Dr. Anup Singh’s case, the 
copies supplied were admittedly complete 
and correct copies of the respective elec- 


tion petitions. Each page of each copy 
was signed by the particu etitioner, and 
only the words “true copy of the petition” 


were missing. In that context Mehar Singh, 
J., (as he then was) observed that the Par- 
iament could not possibly have intended 
summary dismissal of an election petition 
upon the basis of such a hypertechnical 
omission, and further added t the ex- 
teme example furnished by Dr. Anup 
Singh’s case, showed that the particular re- 
quirement of certification and attestation of 
copies of the petition was not mandatory 
but directory, and substantial compliance 
therewith would meet the object of the pro- 
vision. ‘The view taken by the High Court 
was approved by their Lordships of the 
Supreme Court when the matter was taken 
to them in appeal. It was held that the 
presence of original conto of the peti- 
tioner on the copy of the petition was suffi- 
cient to indicate that the copy was attested 
as a true copy even thou the words 
“true copy” were not written above the 
signature in the copies. This was held to 
be substantial compliance with Section 81 
(3). In the present case the copy was not 
complete, 


— IL Whether a particular provision 
of law or any part of any such provision 
is directory or mandatory depends on (i) 
the object and purpose of the provision or 
the relevant part thereof; and (ii) the statu- 
tory effect of non-compliance therewith. The 
object of providing a complete copy of the 
petition is to place the entire relevant mate- 
rial in respect of the petition in the hands 
of the respondent as is available before the 
Court so that he may effectively make ans- 
wer thereto, The effect of non-compliance 
is given in Section 86. Considering the 
matter from both these points of view, I 
am inclined to hold that the relevant re- 
quirement of Section 81 (8) is mandatory. 


12. The latest judgment of the 
Supreme Court which appears to be helpful 
in the present context was given in the case 
of Jagat Kishore Prasad Narain Singh v. 
Rajen Kumar Poddar, (1970) 2 SCC 
411 = (AIR 1971 SC 842). In that case 
there were discrepancies between the origi- 
nal election petition and the copies served 
on the respondents (copies furnished by the 


election-petitioner). It was held that this 
divergence owas bound to mislead 
the contesting respondents and preju- 


dice their defence. It was observed that 
pleadings in a case had great importance 
and that is more so in election petitions 


particularly when the returned candidate is 
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charged with. a corrupt practice. The re- 
turned candidate must know what the charge 
against him is so that he aos his 
defence. If relying on the allegations in 
the copy of the petition served on him the 
retumed candidate had collected evidence 
to show that that allegation is false, then 
the entire basis of his defence would have 
fallen to the ground because at a later stage 
he had to meet a totally different case, 
Their Lordships emphasised that the law re- 
quires that a true copy of the election peti- 
tion should be served on the respondents. 
Because of the discrepancies in the copies, 
it was held that the requirement of Sec- 
tion 81 (8) had not been either fully or 
substantially complied with. The order of 
the High Court dismissing the election peti- 
tion on that ground was, therefore, upheld 
by the Supreme Court, 


18. The next case which is directly 
in point was decided by a learned Single 
udge of the Madhya Pradesh High Court. 
t appears to me to be consistent with the 
trend of authoritative ronouncements of 
the Supreme Court in Ch. Subbarao’s case, 
AIR 1964 SC 1027 and in Jagat Kishore 
Prasad Narain Singh’s case, (1970) 2 SCC 
41] = (AIR 1971 SC 842). The Madhya 
Pradesh High Court held in Ramashanker 
Parmanand v. Jugalkishore Ramasahaya 
Bajaj, AIR 1969 Madh Pra 243, that where 
an election is challenged on the ground of 
corrupt practice, but the petitioner fails to 
supply copies of annexures to the petition, 
for being served on the respondents, the de- 
fect produced by the non-supply of copies 
is a defect of presentation of the petition 
and so cannot be allowed to be cured sub- 
sequently. The election petition’ of Rama- ` 
shanker was dismissed by the High Court 
under Section 86 of the Act on the above- 
mentioned short ground. Annexure ‘A’ 
to Ramashanker’s petition merely the num- 
bers of votes obtained by each of the candi- 
dates who contested the poll were mention- 
ed. Annexure (2) was a schedule showing 
the names of the persons who worked for 
the returned candidate. Annexure (3) was 
a schedule showing the names of voters 
who were alleged to have been carried in 
the vehicles for casting votes. I would not 
have considered the non-filing of the copy 
of the first annexure to Ramashanker’s peti- 
tion as violation of Section 81 (8). What- 
ever may be said about the second annex- 
ure, there is no doubt that annexure (8) 
comprised of important particulars of the 
alleged corrupt practice, and could not be 
held to be merely ancillary or redundant, 
but comprised an integral part of the peti- 
tion, The argument that Section 86 refers 
to the petition itself and not to copies there- 
of was repelled by the Madhya Pradesh 
High Court. It is of importance to notice 
that right from the constitutional provision 
contained in Article 829 down to the Act 
and the Rules, great emphasis is laid on 
the method of filing and presenting an elec- 
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tion petition. 
clearly show that compliance with Sec. 81 
was intended to govern the validity and 
maintainability of the petition itself. It is 
' [settled law that a mandatory provision or 


a mandatory part of a eatery provision 
must be fulled exactly and the question 
of substantial compliance therewith cannot 


arise. An election petition filed without 
complete copies required by Section 81 (8) 
would itself not ie a complete petition, 
and would, therefore, be hit by Section 86. 
Mr. Jain sought to bring out a distinction 
between the Madhya Pradesh case and the 
‘ present case on the ground that Rama- 
shanker had clearly mentioned in the elec- 
tion petition that the schedules attached to 
the petition shall form part of the petition 
itself, but no such averment has been made 
etition. I am unable to 
find any materi distinction between the 
two cases on this account. Merely saying 
that a schedule or an annexure would form 
part of the election petition, or not so say- 
ing, would not, in my opinion, be decisive 
of the question whether the schedule or an- 
nexure is or is not a part of the petition. 
The main criterion which would determine 
this question has already been dealt with 


by me. 


. 14, The last case to which Mr. 
S. C. Goyal referred is the judgment of the 
Andhra Pradesh High Court in K. Brahma- 
nanda Reddy v- Member, Election Tribunal, 
Hyderabad, 24 Ele LR 196. The objection 
of the returned candidate to the maintain- 
ability of the election petition on inter alia 
the ground that its copies furnished by the 
election-petitioner had not been attested to 
be true copies as requ by Section 81 
(8) was repelled by the Election Tribunal 
on the ground that the word “shall” in the 
proviso to Section 81 (8) was not manda- 
ced but only directory. The returned can- 
didate’s writ petition was allowed by a 
Division Bench of the Andhra Pradesh High 
Court and the order of the Tribunal was 
set aside on the ground that the Tribunal 
had committed an error of law apparent on 
the face of the record in holding that the 
election petition was not liable to be dis- 
missed for non-compliance with Section 81 
(8) of the Act. Mr. Goyal should not have 
cited this case as the judgment of the 
Andhra Pradesh High Court appears to have 
been reversed by the Supreme Court in Ch. 
_Subbarao’s case, AIR 1964 SC 1027 (supra) 
and non-attestation of copy was held to be 
not fatal to the election petition, 


15. Mr. Jain lastly submitted that 
though sub-section (1) of Section 81 is man- 
tory, the requirements of sub-section (8) 
of that section are merely directory. I am 
unable to agree with this contention in view 
i the law that has already been discussed 
ove. 


16. This takes me to the so pout 
urged by Mr. Jain which is cov by, 


in the present 


The provisions of Section 86. 
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question No. (5) framed by me. Mr. Jain 
vehemently urged that no election petition 
should be dismissed on account of non-com- 
liance with hyper-technical rules of proce- 
ure, and that the petitioner may now be 
directed to furnish copies of the annexures 
in ae to the a pa et He referred 
to the judgment of the Supreme Court in 
Murarka Radhey Shyam v. Roop Singh, 
AIR 1964 SC 1545, and wanted to equate 
the instant case with the facts of Murarka 
Radhey Shyam Ram Kumars case, wherein 
every page of the copy of the petition serv- 
ed on the returned candidate was attested 
to be a true copy under the signature of 
the petitioner, though a fresh signature at 
the foot of the petition below the word 
“petitioner” was not appended, It was held 
on those facts that the word “copy” in sub- 
section (3) of Section 81 does not mean an 
absolutely exact copy, but means that the 
copy shall be so true that nobody can by 
any possibility misunderstand it. īm the 
instant case the ory is so incomplete that 
no one can fully understand from it the im- 
plications and details of the main charge of 
vant practice without looking at the miss- 
ing photographs P-1 to P-5. 

17. In Ch. Subbarao’s case, AIR 
1964 SC 1027 (supra) the Supreme Court 
held that if the statute renders any parti- 
cular requirement in respect of an election 
petition as mandatory, the Courts possess 
and can exercise no dispensing power to 
waive non-compliance. Following observa- 
tions of the Supreme Court in that case 
appear to me to be very relevant for decid- 
ing the issue before me:— 

“It cannot be urged that the jurisdic- 
tion of the Election Tribunal under Sec- 
tion 90 (8) to dismiss an election petition 
which does not comply with the provisions 
of Section 81 is attracted only if there is 
a defect in the p ion itself and that a 
defect merely in the copy accompanying the 
petition would not be a case of a petition 
not complying with the provisions of Sec- 
tion 81 so as to require or even permit the 
Tribunal to dismiss the petition. When 
Section 81 (8) Sei an election petition 
to be accompanied by the requisite number 
of copies, it becomes a requirement for the 
presentation of the election petition to the 
Commission, and therefore a condition pre- 
cedent for the proper presentation of an 
election petition, If that is a requirement of 
Section 81, no distinction can be drawn be- 


tween the requirements of sub-sections (1) 
and (2) and of sub-section (3). If there is 
a total and complete non-compliance with 


the provisions of Section 81 (3), the elec- 
tion petition might not be ‘an election peti- 
tion presented in accordance with the pro- 
visions of this Part’ within Section 80 of 
the Act. If there had been such a non- 
compliance with the requirement of sub- 
section (8) not merely the Election Com- 
mission under Section 85 but the Election 
Tribunal under Section 90 (8) would prima 
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facie not merely be justified but would be 
required to dismiss the election petition.” 
There is no doubt that it was er ob- 
served the Supreme Court even in Ch, 
Subbarao’s case that if there is a substan- 
ial compliance with the requirements cf 
Section 81 (8), the election petition cannct 
be dismissed, The question of substantial 
compliance would have arisen if a complete 
copy had been furnished or if the copy 
would have been incomplete in respect af 
something insignificant or irrelevant. In the 
present case the copy furnished by the peti- 
tioner is incomplete in material particulars. 
18. From the language and schems 
of Sections 80 and 86 of the Act and Arti- 
cle 829 of the Constitution, and in the facs 
of the authoritative pronouncements of the 
Supreme Court in.Ch. Subbarao’s case, AIR 
1964 SC 1027 and in Jagat Kishore Prasad 
Narain Singh’s case, (1970) 2 SCC 411 = 
(AIR 1971 SC 342) there appears to me to 
be no escape from the conclusion that if 
those pt eet of Section 81 (8) which 
are mandatory are not complied with in a 
given case, the Court has no discretion in 
the matter and cannot condone the default, 
but must dismiss the petition. I accordingly 
decide the preliminary issue in favour of 
the respondent and against the petitioner. 


19. In view of the findings record- 
ed by me, I must dismiss this petition with 
costs, and I order accordingly. Counsel’s 
fee Rs. 800/-. 

Petition dismissed. 
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Hindu Succession Act (1956), Sec. 14 
m= ‘Acquired — Meaning — bequeath- 
ing property to a son with a direction to 
provide residential accommodation to his 
mother wherever he might like — Right of 
widow to become full owner of property 
after son’s death. 

The word, ‘acquired’ implies that she 
got or there came or fell to her some ri 


title or interest in the pro , by virtue 
of ‘which she could hold = eg a and 


claim to be in her exclusive possession 
no one else could compete with her for or 
defeat or frustrate whatever she acquired. 


(Para 9) 

Section 14 (1) i 
fence of her status 
the date the Act was enforced. It is only 
if a female Hindu, who was a limited owner 
ee eaa 
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of property on the date, when the Act 
came into force and the property was pos- 
sessed and acquire her that her limit 
ed ownership could be held to have matur- 
ed into absolute ownership. These two in- 
gredients have to be satisfied even if the. 
amplified definition of the word, ‘property’ 
as given in the Explanation appended to 
Section 14 (1) is taken into consideration. — 

(Paras 14, 16) 

According to the terms of the will, 
title of ownership of the property was be- 
queathed by the testator in favour of his 
son. The testator’s wife was only entitled 
to reside during her lifetime in any part 
of the property which she was permitted to 
occupy for her residential purposes by her 
son. After the testator’s death, his son suc- 
ceeded to the property and after his death 

is mother gave the property on rent. On 
the question whether the testator’s wife 
had a right to lease the property. 

Held, she had no such right and the 
persons to whom the property was leased 
were trespassers. The two ingredients of 
the property were not satisfied. 

M Tho von only entitled F AEE 
any p e pr which wags 
allowed by her son to fo eke as by her: 

t to reside in that limited sense was 
subject to the permission or licence of her 
son to reside. Property possessed by her in 
that limited could not, therefore, be 
said to have been acquired her, us 

e second condition of Sec. 14 (1) viz. the 
property having been acquired by the widow 
case the Act came into force was not 
sa i 


owner on the date, when the 
Act came into force was also not | 
as the ownership vested in her son and she 
was transitory licensee without any right to 
maintain a claim for caenion of the eae. 
perty for the whole of her life. A limited 
owner no bt is not a full and complete 
owner but the con of limited ownership 
implies certain attributes or elements 

ownership though limited or restricted in 
scope or character, The right of occupa- 
tion and user by the widow did not carry 
with it any characteristics of limited owner- 
ship. (Paras 11, 15) 


As re Section 14 (2), prevision in 
the will for arrangement o residential ac- 


commodation resulted 


- estate in the p . She had no ri 
roperty ght 


er. The nature of her occupation 
of the property was covered by Sec. 14 (2). 
(Para 18) 


Cases Referred: Chronological Paras 
AIR 1962 SC 1498 = 1962 Nag LJ 

521, R. B. S, S. Mumalal v. S. 5. 
Rajkumar 1S 
H. L. Sibal Sr. Advocate with S. G. 
Sibal, for Appellants; J. N. Kaushal, Sr. 
Advocate with Ashok Bhan, for Respon- 
ents, 
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JUDGMENT:— This is first appeal by 
Raj Kumar and other defendants against 
Sardarni Prem Parkash Kaur plaintiff, It is 
directed against the pisna of Shri Om 
Parkash Saini, Sub-Judge Ist Class, Ludhia- 
31, 1962 decreeing the 
suit of the plaintiff for possession af a 

i it number B. 1745 


2. The property in dispute belong- 
ed to Sar Chien Singh. He had a son 
Jaswant Singh. The intiff was marri 


p. 
On August 8, 1928, Sar- 


+ a 


to Jaswant Singh. 
dar Gajjan Singh executed a in favour 
of Jaswant Singh bequeathing all his pro- 
perty including the property in dispute. In 
that will, he provided that Smt. Ajmer 
Kaur. P Jaswant Singh shall have 


, mother o 


the right of residence in the property during 
her iets. Sardar Gajjan Singh died on 


June 10, 1929. Jaswant Singh succeeded 
to the property by virtue of inheritance as 
well as on the strength of will. Jaswant 
Singh died on March 12, 1986, The plain- 
tiff succeeded to his entire property includ- 
ing the property in dispute. Smt. Ajmer 
Kaur died on April 6, 1961. The defen- 
car took from Smt. aer eae cn a 
the property in dispute. e plainti 
suit oe possession of the pro ead against 
Raj Kumar, Mangat Rai and Kulwant Rai 
artners of the : Messrs Khushal Singh 
Company and the firm itself pleading 
that Smt. Ajmer Kaur being entitled only 
to right of residence of the property in dis- 
pute had no right to let out the same to 
the defendants. It was also pleaded in the 
alternative that even if Smt, Ajmer Kaur 
could give the property on rent, the plain- 
tiff is not bound after her death by the 
tenancy so created in favour of the defen- 
dants. It was pleaded on behalf of the 
laintiff that the possession of the defen- 
darts is of trespassers. 


3. Mangat Rai defendant filed writ- 
fen statement saying that he had no con- 
cem with the Messrs Khushal Singh | 
Company and he been unnecessarily 
impleaded in the suit as a defendant. In 
their written statement, the other three de- 
fendants pleaded they- are tenants 
under the plainti on the basis of rent 
deed dated September 8, 1953 executed by 
Raj Kumar in favour of the plaintiff, when 
she was the owner in possession of the pro- 
perty in dispute. They also pleaded in the 
alternative that the rights of tenancy creat- 
ed by Smt. Ajmer Kaur were inherit y 
the plaintiff as successor land-lady of the 

endants and consequently the defendants 
continued to be the tenants of the plaintiff. 
In the replication filed on behalf of the 

intiff, the plaintiff denied execution of 
rent deed dated September 8, 1953 in her 
favour. The plea of the defendants that 
Smt. Ajmer Kaur was entitled to let out 
the property in dispute in favour of the 
defendants was also repudiated. 
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4 On the above pleadings of the 
parties, the Trial Court framed the follow- 
ing two issues:— 

(1) Whether the defendants are in pos- 
session of the property in suit as tres- 
passers? 

(2) Whether the defendants took this 
property op rent from the plaintiff? 


5. The appeal came up for argu- 
ments on March 28, 1971. Under Issue 
No. 2, the counsel for the defendants-ap- 
pellants brought to the notice of the Court 
that in order to satisfactorily prove entry, 
Exhibit D-4 pertaining to the execution of 
rent deed dated apea , 1953 by Taj 
Kumar in favour of plaintif, production o 
the original register, in which 
exists, by Bihari Lal D. W., petition-writer, 
who proves that entry and the recording 
of evidence of R. S. Phulka, the attorney 
of the plaintiff, who was stated by that 
witness to have been present at the time 
the rent deed was executed and the entry 
in that register was made, was necessary. At- 


p made on behalf of the defendants to 
produce that register, however, turned out 
to be infructuous. ihari al and R. S. 


Phoolka have been examined as Court wit- 
nesses. 
6. Under Issue No. 1, Shri H. L. 
Sibal appearing on behalf of the defendan 
contended that by virtue of Section 14 
of the Hindu Succession Act, 1956, herein- 
after called the Act, Smt. Ajmer Kaur, who 


was residing in the property on the date, 
when that prope had been let out by 
her to the defendants, became absolute 


owner of the property on June 17, 1956, 
when the Act came into force and conse- 
quently on her death, the tenancy created 
y Smt. Ajmer Kaur would be heritable by 
the plaintiff and the defendants could not 
be held to be trespassers on that property. 
Section 14 of the Act runs as under:— 


“(1) Any property possessed by a fe- 
male Hindu heather ae uir before or 

er the commencement of this Act, shall 
be held by her as full owner thereof and 
not as a limited owner. Explanation. — In 
this sub-section, “property” includes both 
movable and immovable property acquired 
by a femalo Hindu by inheritance or de- 
vise, or at a partition or in lieu of main- 
tenance or arrears of maintenance, or by 
gift from any person, whether a relative or 
not, before, at or after her marriage, or by 
her own skill or exertion, or by purchase 
or by prescription or in any other manner 
whatsoever, and also any such property 
eld by her as stridhana immediately be- 
fore the commencement of this Act. 


(2) Nothing contained in sub-section (1) 
shall apply to any Property acquired by 
way of gift or under a will or any other 

ument or under a decree or order of 
a Civil Court or under an award where the 
terms of the gift, will or other instrument 
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or the decree, order or award prescribe a 
restricted estate in such property.” 

7 By virtue of Explanation ap- 
pended to sub-section (1) of Section 14 of 
the Act, the definition of the word, ‘proper- 
ty’ occurring in that sub-section has been 
extended so as to include property acquired 
by a female Hindu in lieu of maintenance 
or arrears of maintenance, It is contended 
by Shri Sibal that as referred to in Cl. 16 
of the will dated August 8, 1928 executed 
by Sardar Gajjan Singh, Smt. Ajmer Kaur 
was entitled to Rs. 60 per mensem by way 
of maintenance and also to the right of 
residence, that the provision in that clause 
for right of residence was by way of main- 
tenance apart from the monthly monetary 
maintenance allowance provided therein 
and that the property, in dispute having been 
acquired by her in lieu of maintenance and 
she being in its possession on the date the 
Act came into force, she became absolute 
owner of the property. In order that sub- 
section (1) of Section 14 of the Act may 
apply, the following three conditions must 
J satisfied on the date the Act came into 
orce: — 

(i) the property must be possessed by 
a female Hindu; 

(ii) the propery possessed by her must 

j and 


have been acquir 
iii have been a limited 


iii) she must 
owner. 

8. In the absence of any one of 
the three conditions being satisfied, Sec- 
tion 14 (1) will not become operative. To 
attract the applicability of that provision, 
mere showing of possession of a female 
Hindu will not result in maturity of title 
of full ownership on the date when the 
Act came into force. It is further to be 
shown on her behalf that the property, 
of which she was in possession on that date 


had been acquired. by her as a limited 
owner. 

9. The word, ‘acquired’ implies 
that she got or there came or fell to her 


some right, title or interest in the property, 
by virtue of which she could hold the pro- 
perty and claim to be in her exclusive pos- 
session and no one else could compete 
with her for or defeat or frustrate ` what- 
ever she acquired. As is clearly provided 
in Clause 16 of the will, title of ownership 
of the property had been bequeathed ky 
Sardar Gajjan Singh testator in- favour of 
Jaswant Singh, Both by inheritance as well 
as by will, the ownership of property after 
the death of Sardar Gajjan Singh came to 
vest in Jaswant Saran The provision for 
residence made in that clause runs as fal- 
lows:— 

“My son will provide residential ac- 
commodation to both of them (the two 
widows including Smt. Ajmer Kaur) either 
at Ludhiana or Narangwal or wherever he 
might like.” 

10. Smt. Ajmer Kaur was only en- 
titled to reside in any part of the property, 
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which was allowed to be occupied by her 
for her stay. As the term of that clause 


shows, he could make her reside anywhere 
he liked. She could be made to live in a 
portion of the residence, in which he was 
residing or she could be provided accom- 
modation in residential property either in 
village Narangwal or in the town of Ludhi- 
ana. Right to reside in that limited sense 
was subject to the permission or license of 
Jaswant Singh in respect of any property 
she was permitted to perun for her resi- 
dential purpose. It is nothing but a res- 
tricted obligation of a son as also enjoin 
by the will to make provision for accom- 
modation of his mother. It cannot be legi- 
timately contended that the property in dis- 
seg possessed by her in that limited sense 
ad been acquired by her. Thus, the se- 
cond condition of sub-section (1) of Sec- 
tion 14 of the Act namely, the property 
having acquired by Smt, Ajmer Kaur 
before the Act came into force, has notl 
been satisfied. 


Il. The third condition that Smt. 
Ajmer Kaur was limited owner on the date 
when the Act came into force cannot at all 
be said to have been fulfilled, as the owner- 
ship vested in Jaswant Singh and she had 
the bare right of any building or part of 
the building, which Jaswant Singh in his 
discretion considered to be sufficient for her 
residential purpose and allotted to her for 
her stay. According to the scope of the 
above reproduced term of Clause 16 of the 

ill, Jaswant Singh could at any time ask 
her to vacate the property in dispute and 
to stay elsewhere in any other item or resi- 
dential property as desired by him. Thus, 
her occupation of the property was of a 
transitory licensee without .any right to 
maintain the claim for possession of the pro- 
perty in dispute for the whole of her life. 
She could not be held to enjoy the status 
of -a limited owner while in occupation of 
any portion of the property. This type of 
right of residence, if it can at all be des- 
cribed as such, is purely a personal right. 
It inheres only in the person, who has been 
assigned that right. This right does not 
admit of alienation. 


12. The will directed the son to 
rovide his mother with the facility of resi- 
ential accommodation, Even otherwise as 
much as the will-provided, a son has to pro- 
vide his widowed mother with residential 
accommodation. Such a provision in the 
will could not be regarded as having con- 
ferred any right on Smt. Ajmer Kaur so as 
to make her a limited owner of the pro- 
perty. 

18. The expression, “limited owner” 
in sub-section (1) of Section 14 of the Act 
came up for consideration before the Sup- 
reme Court in R. B. S. S. Munalal v. S. S. 
Rajkumar, AIR 1962 SC 1493. Their Lord- 
ships observed as under:— 


“By Section 14 (1), the legislature 
sought to convert the interest of a female 
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Hindu,- which under the Sastric Hindu Law 
would. have been regarded as a limited inte- 
rest, into an absolute interest.” 


14. As the language of sub-sec- 
tion (1) of Section 14 shows, any property 
ossessed by a female Hindu and acquired 
y her shall be held by her as full owner 
and not as a limited owner. The provision 
implies that on the date the Act came into 
force, she shall cease to be a limited owner 
and her status as limited owner shall stand 
converted into full-fledged owner. This pre- 
supposes the existence of her status as a 
limited owner on the date the Act was en- 
forced. It is only if a female Hindu, who 
was a limited owner of property on the 
date, when the Act came into force and the 
property was possessed and acquired by her 
that her limited ownership could be held 
to have matured into absolute ownership. 
If on her behalf, it is contended that her 
title matured into absolute ownership on 
that date, it should not only be shown that 
the property claimed to have matured into 
title of ownership, was possessed by her 
and had been acquired by her, but it must 
also be further shown that she possessed it 
and had acquired it in her capacity as a 
limited owner. Thus, the in ient of 
limited ownership to be established, for 
claim of maturity into title of ownership is 
a condition precedent and sine qua non of 
sub-section (1) of Section 14. Without the 
property possessed by a female Hindu hav- 
ing been shown to have been so done as a 
limited owner, she could not claim title of 
full ownership under sub-section (1) of Sec- 
tion 14. Supposing a female Hindu was, 
on the date, the Act came into force, in 
possession of property either as a mortgagee 
or as a tenant, she could be held to have 
satisfied the condition of property having 
been possessed and acquired by her but 
she could in no way claim to be a limited 
owner so as to have the title of full-fledged 
ownership conferred upon her. The owner 
of such property will, in De of her pos- 
session and acquisition of the property, be 
the mortgagor or the landlord, from whom 


she has acquired the right to be in its pos- 
session. 
15. A limited owner no doubt is 


not a full and complete owner but the con- 
cept of limited ownership implies certain at- 
tributes or elements of ownership though 
limited or restricted in scope or character. 
Tlustratively, a widow, under Customary 
Law succeeding to property of her husband 
is under certain restrictions against aliena- 
tion by her. Subject to those limitations or 
restrictions, which entail the rights of a 
limited owner, she is virtually the owner 
and can within the scope of those restric- 
tions or limitations deal with the property 
as she likes. The right of occupation and 
user by Smt. Ajmer Kaur of a part of the 
property bequeathed as owner to Jaswant 
Singh, did not carry with it any character- 
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istics of limited ownership. Hence, she 

cannot be held to be limited .owner of the 

property, in which she was allowed to stay 
ide. 


or res 
16. Thus, the two ingredients of the 
roperty havin been acquired by Smt. 
jmer Kaur and she being a limited owner 
as provided in sub-section (1) of Section 14 
have not been satisfied. ese two ingre- 
dients have to be satisfied even if the am- 
plified definition of the word, ‘property’ ag 
given in the Explanation appended to sub- 
section (1) of Section 14 is taken into con- 
sideration. These ingredients nonetheless 
control even the extended definition. 

17. No help could either be sought 
by the defendants from the provision of 
sub-section (2) of Section 14. That provi- 
sion rather helps the plaintif. Sub-sec. 
tion (2) is set out hereunder:— 

“Nothing contained in sub-section Oy 
shall apply to any prope acquired by 
way gift or under a will or any other 
instrument or under a decree or order of 
a Civil Court or under an award where 
the terms of the gift, will or other instru- 
ment or the decree, or award prescribe a 
restricted estate in such property.” 


18. According to sub-section (2), if 
a property is claimed to have been acquir- 
ed by a will and the terms of the will 


provide for restricted estate in that proper- 
ty, sub-section (1) shall not apply. Provi- 
sion in the will for arrangement of residen- 


~ 


tial accommodation for Smt. Ajmér Kaur in]: 


any portion of the prope 
Jaswant Singh determined and nothing fur- 
ther resulted in restricting her estate in the 
property in dispute. The will provided 
merely a right of use and occupation un- 
accompanied by any right of transfer. The 
nature of her occupation of the property is 
covered by sub-section (2) of Section 14 of 
the Act and does not confer on her the sta- 
tus of a limited owner. As Smt. Ajmer 
Kaur had no right to lease the property, 
the defendants qua the plaintiff are trespas- 
sers and liable of dispossession, 


19. Now, .I come to the second 
issue. It is stated on behalf of the defen- 
dants that rent deed was executed on Sep- 
tember 8, 1953 by Raj Kumar in favour of 
the plaintiff. As the burden of Issue No. 2 
was upon the defendants, they produced 
evidence of Bihari Lal D. W., petition 
writer to prove the execution of rent deed 
on behalf of Raj Kumar in favour of the 
plaintiff. He placed on the file entry from 
the register said to have been maintained 
as petition writer. That entry has been 
marked as D-4. According to that entry, 
a rent deed on a stamp paper of Rs. 6/- 
had been executed by Raj Kumar in favour 
of the plaintiff on September 8, 1953. As 
contained in that an the rent of the 
premises in pue fixed was Rs, 120/- per 
mensem and the tenancy was for a period 
of six months. The plaintiff denied that 
any such document was executed in her 


Pee 


as her son, 
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favour. Bihari Lal stated that the docu- 
ment was executed by Raj Kumar defen- 
dant and that on behalf of the plaintiff, 
one Phulka, her attorney was present. In 
support of the statement of Bihari Lal, the 
dateodants produced two witnesses, Jaidev 
Singh and Khauroo Mal, D. Ws. claimed 
to be attesting witnesses. They stated that 
they signed the rent deed as attesting wit- 
nesses. Khauroo Mal stated that the rent 
deed had been executed for a period of 
one year and had been 
paper of Rs. 2.25. This statement is direct- 
y in conflict with the evidence of Bihari 
Lal proving the entry 
Exhibit P-4. Accordin 
paper, on which rent deed had been drawn, 
was of the value of Rs, 6/- and the term 
of tenancy was for six months and not for 
one year. When Khauroo Mal was asked 
as to how he happened to be in the pre- 
mises of the Civil Courts, where the deed 
had been executed by Raj Kumar in favour 
of the plaintiff and where the petition writer 
was present, he stated that he visited the 
premises of the Civil Courts to obtain a 
certified copy of a decree. He, however, 
could not give the pat of the suit, 
in which cop of the decree was sought 
to be obtained. -Jaidev Singh also reiterated 
against the contents of that entry that the 
period of tenancy was one year and not six 
months. When Jaidev Singh was asked as 
to what was the value of the stamp paper, 
he said that he could not say anything 
about that value. en this witness was 
asked as to whether he had just before the 
date he gave the evidence appeared in the 
Givil Court at Jagraon as a witness in su 
port of a case of Raj Kumar defendant, he 
gave a reply of non-commi nature by 
saying that he did not remember, if he had 
appeared. When he was further cross-exa- 
mined as to whether he had prior to the 
date his statement was recorded, visited 
Jagraon, he replied that he did not know. 
is shows the extent, to which he is eva- 
sive and undependable. The witness, ad- 
mitted that he had business dealings with 
Raj Kumar defendant. Both these wit- 
nesses, who claim to have attested the rent 
have made contradictory statements 
and do not appear to have attested any 
document as is alleged to have been 
a by Raj Kumar defendant in favour 


e plaintiff. 


from his register, 
to that entry, stamp 


20. Raj Kumar defendapt as D. W. 

6, Nihal Singh P. W. 6 and Rabinder Singh, 
P. . 7 have proved that business 
of cycle dealers had been carried on by the 
frm of Messrs. Nihal Singh Khushal Singh 
in the premises in di that the busi- 
ness was in 1949 and rent deed was 
Messrs ihal Singh Khushal 
tember 5, 1949 in favour of 
In 1950, as stated by 
there was executed an- 
that firm in 


drawn up on stamp’ 


A.I, R, 


paid to her and she used to issue printed 
receipts in token of her having received 
rent, Nihal Singh retired as a parmer 
in 1951 and in his place, two other part- 
ners, namely Raj Kumar and Kulwant Rai 
defendants joined the as partners with 
Khushal Singh and continued business under 
e firm name of Messrs. Khushal Singh and 
Company. They say that on June 17, 1955, 
Khushal Singh retired, that rent was paid 
on behalf of the said firm to Smt. Ajmer 
Kaur and that printed receipts in token of 
receipt of the rent were issued by her, 
Rabinder Singh P. W, is son of Khushal 
a previous partner of the firm and 
could know about the affairs of the firm, 

21. Raj Kumar defendant stated 
that on September 8, 1953, rent deed had 
been executed by him in favour of the 
pamini and that the plaintif accompanied 
y her attorney, R. S. Phulka visit i 
shop and that he along with him proceed- 
ed to the Courts and the rent deed was 
drawn up there on stamp paper by Bihari 
Lal petition writer. When Raj Kumar was 
asked as to whether he had any receipt 
issued by the plaintiff about the Payne 
of rent to the plaintiff from September 8, 
1958 onward, he replied that he had none. 
He, however, stated that he had been main- 
taining accounts showing to the payments 
of rent from the date of the rent deed on- 

but the accounts maintained by hi 
had been misplaced and could not be traced. 
Had that been a fact, accounts would have 
been forthcoming without any hitch or hesi- 
tation. Being a business ; liable to pay 
income tax and sales tax, account books 
must have been maintained and entries per- 
taining to payments of rent to the plaintiff 
for 8 years from 1958 onw if any, 
made should find place in those books. To 
overcome the difficulty of adverse inference 
drawable by Court because of the withhold- 
ing of those accounts, baseless suggestion 
of loss of account books has been contriv- 

It is hard to swallow that the part- 
ners of the firm would from 1958 upto date 
not persist for issue of receipts by the plain- 
iff against payments of rent made to her 
on behalf of the firm when those receipts 
could establish the title of tenancy to the 
premises in dispute, Im her statement the 
plaintiff assertively repudiated this stand of 
the defendants by emphatically denying 
that any rent deed on September 8, 1953 
or any other date had been executed by 
Raj Kumar defendant or the firm in her 
favour or that she had ever received any 
rent from defendants in respect of the pre- 
mises in dispute. 

22. Rabinder Singh P. W. has clear- 
ly stated that up to the year 1955, when 
Khushal Singh retired, rent had been regu- 
larly paid by the firm to Smt. Ajmer Kaur. 
Raj Kumar has also admitted that rent was 
paid right up to June 17, 1955 to Smt. 
Ajmer Kaur when ushal Singh retired. 
As proved by Rabinder Singh P. W. and 


- ag attorney with the plaintiff on 
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as admitted by Raj Kumar, rent had been 
paid from the date of execution of rent deed 
on September 8, 1953 to June 17, 1955 to 
Smt. Ajmer Kaur, If rent deed in favour 
of the plaintiff had come into existence on 
the date os ie rent after that date had 
become payable to the plaintiff and not to 
Smt. Ajmer Kaur. of execution 
of rent deed by Raj Kumar in favour of 
the plaintiff on September 8, 1958 has been 
exploded. It has been proved by Rabinder 
Singh that there was executed on August 1, 
1955 rent deed marked ‘C by the firm of 
Messrs. Khushal Singh and Company in 
favour of Smt. Ajmer Kaur. If rent deed 
marked ‘C had been so executed on go est 
1, 1955, the hollowness of the plea taken 
on behalf of the defendants that rent deed 
had been executed in favour of the plain- 
tiff on September 8, 1958, stands fully ex- 
posed. Smt. Ajmer Kaur died in the year 
1961. The rent was being paid to her up 
to the date of her death. Even the last 
receipt pertaining to the payment of rent 
issued in the month of April, 1961 was exe- 
cuted by her in favour of the defendants 
in token of receipt of rent, Thus, 
dence devising the existence of a rent deed 
b ra Kumar defendant in favour of the 
p intiff in 1953, cooked as it is, has no 
egs to stand, . 


28. We afforded two opportunities 
to the defendants to enable them to obtain 
the oe he is of the case and the Court, 
in which the register is said to have produc- 
ed by Bihari Lal. It was stated by Bihari 

t that register had been 
by him in 1962 in Ambar Hosiery Ludhiana 
v. Prakash Ghai in the Court of Shri Om 
Parkash, Senior Sub-Judge, Ludhiana. That 
register, however, could not be found to, be 
existing on the file of that case. It appears 
that the entry made in that register was 
fictitious and consequently Bihari Lal did 
not want that that register should be sub- 
jected to scrutiny by us. It is on account 
of that reason that the ister has been 
withheld from being produced in Court. 
His statement recorded fies does not yield 
any gain to the defendants in support of 

eir plea of rent deed having been exe- 
cuted by Raj Kumar in 1958 in favour of 
the plaintiff. 


24. We also examined R. S. Phulka. 
He stated that he had never given the pro- 
perty in dispute on rent to Raj Kumar de- 
fendant and that Raj Kumar never execut- 
ed any rent deed on September 8, 1958 in 
favour of the panni He asserted that 
from 1952 to 1955, he was doing his own 
business at Jullundur and was not working 


p thə date 
on which the rent deed is stated to have 
been execu 


25. On the basis of tho evidence 
led in the case, we are satisfied that the 


Trial Court has taken correct view in com- 
ing to the conclusion that no rent deed had 


regents 


e m 


the evi- 
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been executed on behalf of the defendants 
in favour of the pn 
1953 and hence the defendants 
be held. to be the tenants of the plaintiffs. 
The evidence as scrutinised above fully 
er that finding and the same is up- 
eld. 
26. In the result, the appeal is dis- 
allowed with no order as to costs. 


Appeal disallowed. 
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Once an order under Section 42 allott- 
ing certain plots is passed by an additional 
Director he does not necessarily become 
functus officio in respect of allotment of 
those pilots. Whero an order under S. 42 
is passed in the absence of a person claim- 
ing a better right to the allotment, the Ad- 
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under the section. (Paras 10, 12, 15) 


In order that a subsequent order under 
Sec. can amount to a review of the for 
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JUDGMENT:— Common questions of 
law and fact arise in Letters Patent Appeals 
Nos. 179 and 286 of 1969. They will, 
therefore, be conveniently disposed of by 
the common judgment. : 


2. The land in question is out of 
Killa Nos, 16 and 17/1 of Rectangle No. 47 
of the revenue estate of Sureshwala, Tehsil 
Fazilka, District Ferozepore. Consolida- 
tion proceedings started in this village when 
a notification under Section 14 (iy of the 
East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act, 1948 
(hereinafter referred to as the Act) was issu- 
-ed on April 12, 1960. The scheme of con- 
solidation was finally published on January 
15, 1961. It was confirmed under Sec- 
tion 20 (8) of the Act on February 21, 
1961. A scheme of repartition under Sec- 


In ae aforesaid 


were allotted to 
dent No. 1 in the 


Act before the Consolidation Officer, who 
dismissed the same by an order dated Se 
tember 1, 1961, against which Lal Sin 
went in appeal under Section 21 (8) before 
m soinen a Pur ao ae 
the appeal on January i in 
preferred a second appeal before the Assis- 
tant Director, who accepted the same 
by an order, dated April 29, 1962, where- 
by an area of 7 Kanals 8 Marlas out of field 
No. 16 and 4 Kanals out of field No. 17/1, 
totaling 11 Kanals 8 Marlas, was excluded 
out of the allotment of Sarmukh Singh and 
included in that of Lal Singh. Aggrieved 
by that order of the Assistant Director, 
Sarm Singh preferred a ition under 
Section 42 of the Act before the Additional 
Director, who by his order of October 9, 
1962 (copy Annexure ‘A’ to Writ Petition 
No. 2505 of 1964) set aside the- order of 
the Assistant Director and restored the 
whole area of Field Nos. 16 and 17/1 of 
Rectangle No. 47 to Sarmukh Singh sub- 
ject to the latter relinquishing certain other 
fields that had been given to him under 
the order of the Assistant Director. 


3. Bhag Singh, Respondent No. 2 
also filed objections against'the allotment on 
re-partition, before the Consolidation Offi- 
cer. The latter dismissed the same on 
August 81, 1961.. Against that order, Bhag 
Singh went in appeal before the Settlement 
Commissioner, who dismissed the same on 
October 12, 1961 (copy of that order is 
Annexure ‘B’ to the writ petition). 


4. Hazur Singh, Respondent, 
preferred objections before the Consolida- 
tion Officer, who dismissed the same on 
September 1, 1961. His appeal was allow- 
ed by Settlement Officer by order, dated 
July 10, 1962, and the case was remand- 
ed. er the remand, the Consolidation 


also 


State v. Sarmukh Singh 


A.L R. 


Officer by his order dated January 15, 1963, 
made certain changes and re-adjustments in 


the respective holdings of Bhag Singh, 
Hazur Singh and Maat Singh. issatis- 
fied with that order, Bhag Singh went in 


appeal under Section 21 (8) before the Set- 
ement Officer, who dismissed the same 

an order, dated June 20, 1963. Sarm 

Singh was a party to these proceedings. In 
second appeal filed under Section 21 (4) of 
the Act before the Assistant Director, it was 
ordered on November 22, 1963, by the 
latter that Killa No. 17/1 of Rectangle No. 
4T be taken out of the allotment of Sarmukh 
Singh and included in that of Bhag Singh. 
Sarmukh Singh made a petition under Sec- 
tion 42 of the Act which was dismissed by 
the Additional Director on February 15, 
1964. To impugn that order of the Addi- 
tional Director, Civil Writ No. 558 of 1964 
was instituted. Bhag Singh also preferred 
a petition under Section 42 of the Act, 
which was allowed by the Additional Direc- 
tor per his order, dated September 25, 
1964 (copy of which is Annexure F). Sar- 
mukh Singh was a respondent in these 
proceedings before the Additional Director. 
By his order dated September 25, 1964, 
the Additional Director withdrew 2 Kanals 


ukh Singh and eae the same to Bhag 
withdrew 2 Kanals and 3 


g Singh and included the same in that 
of Sarm Singh. This order of the Addi- 
tional Director was impugned in Civil Writ 
No. 2505 of 1964. Both these writ peti- 
tions preferred by Sarmukh Singh were 
allowed by the learned Single Judge on 
October 31, 1968, and the impugned orders 
of Additional Director and the Assistant 
Director in so far as they affected the rights 
of the writ petitioner, Sarmukh Singh, ac- 
quired under the former order of the Addi- 
tional Director passed on the*9th October, 
1962, were quashed. Against that order 
dated October 31, 1968, of the learned 
Single Judge, these two appeals under 
Clause 10 of the Letters Patent have been 
jointly filed by the State of Punjab and 
the Consolidation Authorities concerned. 


5. The main ground on which the 
ees pesg of the learned Single Judge pro- 
ceeds is, that once an order is passed under 
Section 42 of the Act by the Additional 
Director, he becomes functus officio and 
cannot subsequently nigra it by another 
order even if it be at the instance of a per- 
son who was not a party to the proceed- 
ings, which culminated in the previous 
order and consequently the impugn 
orders, dated February 15, 1964, and Sep- 
tember 25, 1964 of the Additional Direc- 
tor amounted to an illegal review of his 

revious order, dated October 9, 1962 
hereinafter referred to as the ‘formal 
ing this conclusion, sup- 


order’), In reachin 
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port was sought from a Division Bench motely, all the right-holders of the village. 
judgment of this Court in S ingh v. From this view-point, every order concern- 
State of Punjab, ILR (1968) 1 Punj 878, ing allotment passed by the Additional Di- 
which, in turn, purports to apply the prin- rector under Section will be good and 
ciple settled by the Full Bench in De absolute against the whole body of right- 

and v. Addl. Director, Consolidation of holders. If such were the case, the pro- 
Holdings, Punjab, TLR (1964) 1 Punj 665 cess of Section 42 will become an instru- 
== (AIR 1964 Punj 249 (FB)). ment of abuse and a perverted version of 


In Deep Chand’s case, 
1 Ponj 665 = (AIR 1964 Punj 
) (ibid) the Full Bench ruled that the 
itional Director Consolidation or 
other judicial or quasi-judicial tribunal 
no inherent power to rehear, review, alter 
or vary any judgment or order after it has 
been entered or drawn p on the ground 
that it is later considered to be erroneous 
on 


the merits. The reason underlying the 

e is one of public policy, according to 
which. there should be finality of judicial 
decisions. If a judgment is to be lightl 
reviewed at the sweet-will of the tribunal. 
it will lead to judicial lawlessness and dis- 
eon erung unpredictability -in the adminis- 
tration of justice — a reproach which all 
judicial process must scrupulously endeav- 
our to avoid. . 


7. In Roop Chand v. State of Pun- 
jab, AIR 1968 SC 1508, their Lordships of 
the Supreme Court, while deciding that 
the State Government is not entitled under 
Section 42 of the Act to call for and exa- 
mine the records of a case disposed of by 
its officer acting as its daleme, also laid 
it down that “the power under Section 42 
cannot be exercis more than once _in 


respect of the same matter.” 


=  § ‘The crucial words are those 
that have been underlined. What then, is 
the true import of the expression “same 
matter” within the contemplation of the 
above rule? how is it determined? 
er to these questions will, to a large 
extent, depend upon the circumstances of 
each case. However, a two-fold broad test 
can be indicated. Ordinarily, not only the 
sameness of the issues in controversy 
o the sameness of the parties furnishes 
an important key for an answer to these 
uestions. This test is a necessary corol- 
ra from ne FES con- 
cept that judgments and orders (excepting 
those in rem) are binding on and final be- 
een parties and privies only. The obser- 
vations in Sadha Singh’s case, ILR (1968) 
1 Punj 378, (ibid) to the effect, that in 
etermining this matter, the question whe- 
ther the parties in the earlier and subse- 
quent petitions under Section 42 were the 
same is an irrelevant consideration, are, in 
my opinion — if I may say so with respect 
— not intended to govern cases and all 
situations. They have to be construed in 
relation to the exceptional circumstances of 
that case. the widest sense, every order 
making allotment of land out of the com- 
mon pool to a right-holder, affects not only 
the parties to the case but however re- 
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the Sagres oe ‘first come first served’ in 
which the cleverest and the trickiest will 
have the most advantage. The result would 
be that after passing one order under Sec- 
tion 42 at the instance of one party, the 
Additional Director would become functus 
officio and will be powerless to grant relief 
under Section 42 to an applicant who 
comes subsequently to the decision of the 
first case and who was not a party to the 
former proceedings. Such an extreme and 
wide application of the rule was not intend- 


)) (supra). _ Ordinarily, for an applica- 
tion of the rule in the aforesaid cases, it 


will b 
ther or not the prior and the subsequent 
orders of the Addi 


tween the same parties and. pertain to the 


same subject-matter. It is significant to 


note that in Roop d's case as well as 
in Deep Chand’s case (supra), both the 
prior and subsequent proceedings which 


inated in two conflicting orders being 
with regard to the same subject- 
matter, were between the same parties, 


9. Of course, we should not be 
understood as laying down any invariable 
rule that in no case in which the parties 
are not the same in the former and the 
subsequent proceedings, can the subsequent 
order of the Director amount to a review 
of the former one. Cases are conceivable 
where the tidal wave unleashed by a deci- 
sion may be of such a magnitude and 
intensity that its effect is not confined to 
the parties to the petition but also com- 
pletely washes away the foundation of the 
previous decisions not inter partes. Such 
cases are rare and Sa Singh’s case, ILR 
(1968) 1 Punj 878 (supra) was one of them. 
With the above broad test in view, we 
have to see whether the impugned orders 
relate to the same matter which was the 
subject-matter of the former adjudication. 
The instant case, therefore, resolves itself 
into this proposition: If the former ‘order 
was a determination that as against LU’, F 
had a better hae to the allotment of plots 
X and T and ‘B’s claim regarding those 
plots never came up for consideration on 
account of his not having been made a 
party to those ees can the subse- 
quent impugned order deciding that qua 
S, B’ had superior right to the allotment 
of the same plots, be said to be a review 


or redecision of the same matter which 


tẹ 


Re 


-the whole world. It did 


466 P. & H. [Prs. 9-15] State v. Sarmukh Singh 4, I. R. 
was in controversy in the former proceed- mitted by it. The Court then proceeded 
ings to observe: —- , 

10. In the light of the above dis- .. ‘Here the previous order of Khosla, 
cussions, the answer to this question must J» affected the interests of persons, who 
e in the negative. It will bear repetition were not made parties to the proc 


that the former order was not a determina- 
tion in rem which would hold good against 

id not settle tho 
allotment of Fields Nos. 16 and 17/1 of 
Rectangle 47 absolutely in favour of Sar- 
mukh Singh. It only decided — at the 
back of Bhag Singh — as to who out of 
the then contending parties had a preferen- 
tial right to the allotment of the whole or 
art of these plots on repartition in conso- 
idation proceedings. The rights of Bhag 
Singh vis-a-vis Sarm Singh were not in 
issue in the former proceedings. There was 
no lis between them and the question of 
its having been adjudicated by the former 
order, therefore, did not arise. us con- 
sidered, the matters determined by the 
former order and the impugned orders, 
were distinct and different, and not the 
same. The impugned orders, therefore, 
a not amount to a review of the former 
order. 


li. Assuming (but not holding) for 
the sake of argument, that the impugned 
orders amounted to a review of the former 
order, then also the instant case would be 
covered by one of the well-recognised qua- 


lifications to which this rule against review, 
is subject. The Full Bench in Chand’s 


case, ILR (1964) 1 Punj 665 = (AIR 1964 
Punj 249 (FB)) (supra) noticed with ap- 
roval the law summed up in Halsbury’s 
aws of England (Hailsham Ed.) Vol. 19, 
p. 268, that if an order or judgment 
entered without notice to a party who has 
a right to. be heard, the Court may set it 
aside. As an illustration of this point, the 
Full Bench referred to Shivdeo Singh v. 
State of Punjab, AIR 1968 SC 1909, where- 
in the Supreme Court seems to have ex- 
tended the scope of this qualification and 
recognised a judicial tribunal’s ` inherent 
right to review its previous orders passed 
to the detriment of a person who, though 
interested in that controversy, was not im- 
leaded. In that case, on a writ petition 
y ‘A’ for cancellation of the order of allot- 
ment passed by the Director of Rehabilita- 
tion in favour of BB’, G. D. Khosla, J., (as 
he then was) had cancelled the order, 
though P’ was not a party to the writ 
proceedings. Subsequently on ‘B’s’ filing 
a petition under Article 296 for implead- 
ing him as a party to ‘A’s writ petition 
and re-hearing the whole matter, Khosla, 
. allowed his petition. On appeal, the 
ers Patent Bench also affirmed _ this 
e Court 
appeal held that there was nothing in 
Article 226 to preclude a High Court from 
exercising the powers of review which in- 
heres in every Court of plenary jurisdic- 
tion to prevent miscarriage of justice or 
to correct grave and palpable errors com- 


na O 
said that the respondents before 


before him. It was at their instance an 
for giving them a hearing that Khosla, J. 
entertained the second petition. Jn doi 
so, he merely did what the principles o 
justice required him to do. It is 
us had 
no right to apply for review because th 


were not parties to the previous proceed- 
ings, As we have already pointed out, if 


is precisely because they were not made 
parties to the previous proceedings, thou 

their interests were sought to be affected 
by the decision of the High Court, that 
2 second application was entertained by 

$) * 

. In the present case, Bha 
Singh though vitally interested i 

lotment of Fields Nos. 16 and 
not made a i 
ings, which 
in 







in Thus, 


Director was competent on the ponian of 
to undo — after due notice 
Singh —~ the injustice 
had been caused to Bhag Singh at his 
back the former order, 
cts of Sadha Singh’s 


18. The fa 
ease, ILR (1968) 1 Punj 878 were entirely 
different. There, the petitions under Sec- 
tion 42 of the Act, had been filed previ- 
ously by the right-holders for removal of 
individual grievances relating to particular 
allotments made under the scheme of con- 
solidation. Some of these petitions were 
accepted while others were rejected, with 
the result that the repartition made on 
the basis of the proceedings became : 
between the parties to these petitions. I€ 
was also undisputed that if the impugned 
order was allowed to stand, e_ entire 
scheme would have. to be re-framed from 
the valuation stage and consolidation pro- 
sec ae in the village would start de novo 
and the repartitions made so far in- 
cluding those in respect of which petitions 
under Section 42, had been decided by the 
Additional Director, would be automati- 
cally set aside. 

14. In the present case, however, 
the impugned orders do not have the effect 
of setting at naught the entire scheme of 


consolidation from any stage whatever: 
Nor do tioy affect tho entire of right- 
holders. ey affect only e persons 


who were parties to those _ proceedin 
culminating in them. The rule in Sadha 
Singh’s case, ILR eee) 1 Pol 878 there- 
fore, has no application to the facts of 
tho case before us. 


15. Thus from whatever 


anglo 
the matter may be looked at, the 


sole 


"19079 


of the learned Single Judge to the effect, 
that the impugned orders amount to re- 
view of the former order, and as such 
were without jurisdiction, cannot be sus- 
tained. We would, therefore, reverse the 
game, 

16. Mr. Dhingra next contended 
that even if the impugned orders did not 
damount to a review of the former order, 
then also on merits, the impugned orders 
were highly arbitrary and unjust, being 
contrary to the scheme of consolidation. 


17. This 
fore the learned 
was not decided. A et of 


gned. order, dated 
(Annexure E to Civil 
964) shows that before the 
Director, the demand of Sarm i 
was that his two blocks may be consolidat- 
ed and given at one place in the reserved 
drea. As noted by the Additional Direc- 
tor in his impugned order, the first major 
portion of Sarmukh Singh in this area 
was in Killa No. 47/8/8. The Additional 


Director has further noted that he had 
offered to Sarmukh Singh that his two 


could be consolidated there. 


kurrahs But 
he (Sarmukh Singh) was not prepared to 
gecept that offer. 


18. Study of the impugned order 
dated September 25, 1964 (Annexure F) 
shows that the contention of Bhag Singh 
before the Additional Director was that 
the second tak (block) given to him (Killa 
No, 47/17/1) be cancelled and he be given 

ad, land at his Second Major Portion 
in Field No. 483/1, which is covered by 
Killa No. 47/16. ‘The Additional Director 
noticed that allotment of Sarmukh Singh 
{then 7e poaae at his Second Major 

ortion also did not include in it a large 
is own Major Portion. He conse- 
t the taks of 


wards the North an 
ing out of this pool to Sarmukh Singh to- 
wards the So According to this ar- 
rangement both the parties would be re- 
ceiving land near their own wels and 
most of the area in their own Major Por- 
tions formerly belonging to them, would 
be included in their new allotments. No- 
thing could be fairer and more equitable. 
Even if this order amounted to an amend- 
ment of the scheme pro tanto, the Addi- 
tional Director was fully competent to do 
so. In any case, there no equity in 
Favour of Sarm ingh, 
19. For the foregoing reas we 
would allow these appeals and. dismiss 
both the writ petitions Nos. 2505 and 558 
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[Pr. 1] P&H. 467 
of 1964, leaving the parties to bear their 
own costs throughout. 

Appeals allowed. 
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BAL RAJ TULL J. 

Haravtar Singh and others, Petitioners 
yv, The Punjab University, Chandigarh, 
Respondent. 

Civil Writ Nos, 569, 420, 559 and 
571 of 1972, D/- 14-8-1972. 

Constitution of India, Arts, 226 and 
I4 — Writ camot be issued to enforce a 
concession —- Merely because concession 
was to some, would not amount 
to discrimination. (Education -—— Conces- 
sions to examinees), 

The principle of equality embodied in 
Art. 14 enjoined equality before the law 
and not before a wrong decision of an 
authority or a concession granted in cer- 
tain cases. A person is not entitled to the 
benefit of a concession as of right and 
hence its grant cannot be compelled by 
a writ. (Paras 5 & 6) 

Therefore, concession granted to stu- 
dents who appear or the examination 


a- m 





held immediately after the pew regola- 
tions came into force allowing them the 


advantages of both the old and new regu- 
lations to obviate hardship due to confu- 
sion, held, could not be claimed as of 
right by those appearing for subsequent 
examinations. Further, the concession 
granted to the first batch was contrary to 
regulations and a writ could not be issu- 
to direct an act which was opposed to 
tions. 1967 
aras 5 & 6) 
erred: Chronological Paras 
No. 8841 of 1971, 


j- & Har. 
(1971) Writ Pe. No. 8018 of 197], 
D/- 16-8-1971 (Punj. & Har.) 2, 
of 1970, D/- 


24-11-1970 (Punj. & Har.) 
(1970) Civil Writ No. 3014 of 1970, 
D/- 27-10-1970 & H 


j. ar. 
ATR 1967 SC 998 = (1967) 2 SCR 
70, K. V. Rajalakshmiah Setty v. 
State of Mysore 5 

M. T. S. Sethi, for Petitioners; J. C. 
Batra assisting S. C. Goyal, for Respon- 
dent. 

ORDER :— This order will dispose 
of Civil Writ No. 569 of 1972 Haravtar 
Singh v. Punjab University, Civil 
Writ No. 420 of 1972, Ashok Kumar v. 
Punjab University, Civil Writ No. 559 of 
1972, Jasbir Singh v. Punjab University 
and C. W. 571 of 1972, Sukhdev Gupta 
v. Punjab University, as common ques- 
tions of law and fact arise in these cases. 
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2. The petitioners in all these Charanjit Singh, Nirmal Singh, Puranjit 


cases had joined the Punjab Engineermg 


College, Chandigarh, or the Guru Nanak 


Engineering College, Ludhiana, for B.Sc. 
Engineering Course before _ September, 
1969. According to the Regulations then 
in force, each year of the four years’ course 
was divided into two semesters and an 
examination was held at the end of each 
semester. The classes generally began in 
July and the first semester finished in Nov- 

b the examination of Part I 
was held. The second semester com- 
menced thereafter and Part If examination 
was held in April-May following. If a 
candidate failed in Part I, he could take 
the examination in Part I and Part M to- 
gether at the next examination and if he 
passed in both the examinations of Part I 
and Part I, he was declared successful 
and he could join the next higher class 
but if he cleared Part I but failed or ob- 
tained compartment in Part II, he could 
join the next higher class provisionally 
and had to clear the second part of the 
examination of the previous year in Nov- 
ember along with Part I examination of 
the next class. If he failed to clear Part I 
examination, his candidature for Part I 
examination of the higher class was to be 
cancelled and he was not to prosecute his 
studies in the next higher s til he 
passed Part I of the examination of the 
previous class, in which he failed. Thus, 
each candidate was afforded two chances 
to clear each part of. the examination and 
was allowed to join the higher pend- 
ing clearance at the second chance. The 
pass percentage required to pass each 
examination was 35 per cent. In Septem- 
ber, 1969, these Regulations were revised 
and according to the revised Regulations 
each candidate was to get three chances 
the examination in each part 


and other students who were then study- 
ing in the B.Sc. Engineering Course. Some 
students filed Civil Writ No. 8014 of 1970 
(Punj. & Har.) which was accepted by 
Narula, T on October 27, 1970, and it 
was held that the order of the University 
applying new Regulations even to those 
been admitted to the 
amn- 


Letters Patent 
(Punj. & Har.)) filed against that judg- 
ment was dismissed in limine by a Divi- 
sion Bench on November 24, 1970. There- 
after, the Punjab University asked the stu- 
dents to state their option whether they 
wanted to be governed by the Old Regu- 
lations or the New Regulations. Some stu- 
dents gave the option in favour of the 
Old Regulations while others opted for 
the New Regulations. Kamaljit Singh, 


Singh and Amarjit Singh opted for e 
New Regulations. When the results of 
the examination held in April, 1971, were 
to be declared, it was found that ese 
students could not be declared successful 
under the New Regulations because they 
had not secured the minimum pass percent- 
age of marks. If their options were with- 
drawn, they were still to be losers be- 
cause they were to be deprived of the 
third chance to which a candidate could 
be entitled only under the New Regula- 
tions. New options were, therefore, taken 
from Kamaljit Singh and others wherein 
each one of them stated as follows:— 


“I agree to change from New Regula- 
tions to Old Regulations provided I am 
given additi chance to appear in Part 
I examination in July, 1971, to which I 
was entitled under the New Regulations. - 
It may be added tha ap- 

was 


, Pena c at time of 
pearing under New Regulations 
entitled to additional Supplementary Exa- 
mination, My result may be declared 
under Old Regulations.” 
On the basis of this revised option, the 
results of Kamaljit Singh and others were 
declared under the Old Regulations but 
they were allowed another chance to 
appear in the supplementary examination 
to be held in July, 1971. No such revised 
tions were asked for from the students 
who had opted for the Old Regulations 
and they were not allowed third chance to 
appear in the lementary examination 
to be held in July, 1971. That examina- 
tion was actually held in August, 1971 and 
Ranjit Sa and five other students of 
Engineering College, | Ludhi- 
ana, filed Civil Writ No. 8018 of 1971 
j. & Har.) in this Court praying that 
a writ in the nature of Mandamus, or any 
other appropriate writ, order or direction 
be issu irecting the respondent-Univer- 
sity to give them one more chance to clear 
their examination with permission to sit in 
the higher class 
them at par wi 
others. 


at reply but it 
was pleaded that all the writ paoir of 
that case have failed in their semester 
twice and their result of the second se- 
mester had been cancelled as they were 
governed under the Old Regulations and 
not under the New Regulations. In reply 
to the charge of discrimination vis-a-vis 
Kamaljit Singh and others, it was alleged 
that “even under the new regulations no 
benefit could be given to them (to the 
petitioners) as they had failed to clear 50 
per .cent of the papers combined of first 
semester and second semester”. In sup- 
port of that allegation, detailed results of 
the said petitioners were given in Anno- 


E 
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xures R-1 to R-6 filed with the reply, 
which were scrutinised by the Bench h 
ing the writ petition with the help of the 
learned counsel for both sides. 
ed counsel agreed ‘that petitioners 1 an 
4 to 6 of that petition did qualify 


the New Regulations for bein ven a 
third ce as each one o em had 
cleared more 0 per cent of the 
papers of the first and second semesters 


also conceded that there was no difference 
in the cases of the said petitioners and 
Kamaljit Singh and others. After consider- 
ing the reply of the respondent and hear- 
ing the learned counsel for both sides, the 
Bench allowed the writ petition of peti- 
tioners 1 and 4 to 6 and directed the res- 
pondent-University to declare their results 
after cancelling the cancellation of the 
Part If result), to give them the third 
chance and to admit them provisionally in 
the next higher class. That writ petition 
was decided on Au 16, 1971. view 
of that decision, it has been urged that in 
all the petitions before me the petitioners 
are entitled to a third chance to clear the 
Part II examination which they failed to 
clear in November, 1971, and to continue 
their studies in the higher s which has 
been denied to them by the University. 
The necessity to file these petitions has 
arisen because all the petitioners have been 
debarred from attending the higher classes 
to which they had been provisionally ad- 
mitted on the ground that they have fail- 
ed to pass the Part If examination. It has 
also been stated on behalf of the Univer- 
sity that under the Old Regulations, for 
which the petitioners gave their options, 

ird chance was not permissible along 
with continuance in the higher class, It 
is admitted by the learned counsel 
both sides that the petitioners can clear 
Part II in fhe next examination but under 
the Old Regulations they are not entitled 
to continue their studies in the higher 
class to which they were provisionally ad- 
mitted. The result is that till they clear 
Part II examination, they will not be en- 
titled to join the college or continue there- 
in in the next higher class. 


3. It has been strongly urged by 


o. 8018 of 1971 nj. & Har.) was 
allowed by a Division Bench of 
this Court as stated above. Shri 


C. L. Lakhanpal, learned counsel 
for the respondent jn two of these 
eg has brought to my notice the 
decision of Narula J. (who was the senior 
Judge of that Division Bench) in Civil 
Writ No. 3341 of 1971 (Punj, & Har), 
Pardeep Parshad v, The Punjab Univer- 


- fore S 
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sity, decided on November 1, 1971, on 
the basis of which he seeks to argue that 
the Division Bench hag orig applied only 
to those students who had taken the exa- 
mination in April, 1971. and the benefit 
allowed to them was not to be perpetuated 
and could not be allowed to those stu- 
dents who appeared in the examinations 
held in November, 1971. The facts of that 
case were that the petitioners had joined 
the B.Sc. Engineering course in July, 1968, 
they sat in Part I examination of the third 
year in November, 1970, but failed to 
clear the same. They attempted Part I 
as well as Part II of the third year in 
April, 1971, but failed to clear either Part 

as a whole or Part II as a whole. How- 
ever, they cleared more than 50 per cent 
of the total papers taken by them in the 
first and second parts combined. If the 
Old Regulations, which were in force be- 
tember, 1969, were applied to 

em, would have failed to pass in 
their third year examination and would 
have been reverted to Part I Under the 
new Regulations, which had been enforced 
after September, 1969, each of the eti- 
tioners would have been entitled to a third 
chance to clear the remainin ag papere of 
Part I and Part II of the third year in 
November, 1971. Their cases were, there- 
fore, considered to be at par with the peti- 
tioners of Civil Writ No. 8018 of 1971 
Punj. & Har.) and it was observed by the 
learned Judge that “there is no difference 
between that case and this, particularly so 
far as the third year student in that case 
was concerned”. Thereafter, the following 
observations appear on which reliance has 


been placed by Shri Lakhanpal:— 


“Mr. Ashok Bhan, the learned . counsel 
for the University, submits that it may be 
clarified that the third chance to which 
the writ petitioners would be entitled for 
clearing their first and second -parts of 

e third year examination relate 
only to their failure in April, 1971, 
which examination Kamaljit Singh etc. had 
been allowed a chance, and that this may 
not be deemed to have become the rule 


for all the examinations in future also. 
This is indeed so, and I have no hesitation 
in making this clarification.” 

4. It is, thus, evident from this 
observation that the learned Judge onl 
directed the benefit to be given of -bo 


Old and New Regulations to those students 
who had failed in April 1971 examina- 
tion and that this benefit was not to be 
allowed to the students who took later 
examinations and failed. In the _ instant 
cases, the petitioners have failed: in Nov- . 
ember, 1971 examination and they seek 
benefit of third chance which cannot be 

owed to them in view of the observa- 
tions of Narula, J. set out above. 


5. I am, however, of the opinion 
that the Panjab University allowed a con- 
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cession or a benefit to Kamat Singh and 
others by applying to them both the Old 
and New Regulations although pai had 
opted for the New Regulations only and 

at a similar 
be claimed in the present cases. It is 
quite clear that the benefit alowed to 
Kamaljit Singh and others by the Univer- 
sity was not in accordance with the Regu- 
lations, which applied to them, and were 
in fact in relaxation of those Regulations. 
Their Lordships of the Supreme Court 
have held in K. V. Rajalakshmiah Setty 
v. State of Mysore, AIR 1967 SC 998, that 
a concession cannot be enforced by issu- 
ing a writ of mandamus. The following 
observations in para 12 of the report are 
quite instructive on this point:— 

“No doubt, some concession had been 
shown to the first batch of 41 persons and 
the batches of persons who had come in 
after the batch of 68 persons also receiv- 

some concession, but after all these 
were concessions and not something which 
they could claim as of right. The State 
of Mysore might have shown some indulg- 
ence to this batch of 68 persons but we 
cannot issue a writ of mandamus com- 
manding it to do so.” 

6. The Pear a of equality under 
Article 14 of the Constitution, on which 
ger emphasis has been laid on behalf of 


© petitioners, 














others, possibly in view of 
there was confusion in regard to the ap- 
plicability of Old Regulations or New Re- 
gulations to them. It was made clear by 
‘the decision this Court rendered on 
October 27, 1970, that Old Regulations 
d to apply to those students who had 


n was allowed to them by relaxing the 
and could not be claimed by Kamal- 
; Singh and others as a matter of right. 
was voluntarily allowed by the Univer- 
y. Such a concession or benefit cannot, 
erefore, be as a matter of right 
the petitioners and no writ of manda- 
mus can be issued commanding the Uni- 
ersity to allow similar benefit or conces- 
sion to the petitioners. It is well-known 
a writ of mandamus can be issued 


-> ~ 


ERs. 


concession or benefit cannot . 


- that 


ELR 


to a public authority commanding it to 
do its duty in accordance with law or 
statutory rules in force and no direction 
can be issued to act contrary to the provi- 
sions of the Jaw and the statutory rules 
even if it may be by way of concession 
which has been allowed to some persons 
of the same class. Moreover, Kamaljit 
Singh and others, to whom the: concession 
was allowed by the University, and Ranjit 
Singh and others and Prad Parshad 


of students who had failed in ges 
e 


class. 
sent petitioners do not belong to that S. 


ber, 1971, and their case is fully govern- 
by the observations of their Lordships 


of the Supreme Court set out above. 


7. In Civil Writ No. 569 of 1972, 
petitioners I, 2 and 8 had oreo an under- 
taking to the Principal of the Punjab Engi- 
neering College, Chandigarh, while seek- 
ing admission to the higher s, as 
under:-— 

Oh ENAT son Of cccivccccves y 
may kindly be given admission in Second 
Semester of B.Sc. on airs i ears 


X 


e Part OF RPE c. Engg. Exa- 
mination in which I have appeared in 
November, 1971, under Roll No. ...... g 


8. In view of these undertakings, 
these T onen are not entitled to claim 
ey should be allowed to continue 
higher class even. if they have not 
qualified the P H of the Examination 


i art 
held in November, 1971. 


9. In Civil Writ No. 571 of 1979, 
another point has been raised by the peti- 
tioners to the effect that they gave their 
options on January 14, 1971, to be gov- 
ernea by the Old Re i 


in the 


gulations and that the 
result the examination held in Novem- 
ber, 1970, should be declared on the basis 
of New Regulations which applied to 
them at that time because the University 
enforced. the New Regulations with effect 
from September, 1969. In reply to this 
assertion, it is pl the University 
that in the declaration gent by each of the 
petitioners opting for Old Regulations, it 
was stated that “after fully and thorough- 
ly examining the implications of both the 
Regulations, I hereby declare and give an 
irrevocable un ing in writing that all 
my future B.Sc. qengineering Degree Exa- 
minations ti y clear BSc. Engi- 
neering Examination including the one 


held in November, 1970, be governed by 
Old Regulations.” view of this under- 
taking the petitioners cannot claim that 


their results of November, 1970, examina- 
tion should be declared in accordance with 
e pass percentage prescribed in New 


1972 
Regulations. After seeing the undertak- 
ings given by the petitioners, their learned 
— did not press this point any fur- 

10. For the reasons given above 

I hold that the petitioners are not entitled 

to the relief claimed by them. These peti- 

tions, therefore, fail and are dismissed but 
without any order as to costs. 

Petitions dismissed. 
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Gobind Ram and others, Petitioners v. 
State of Punjab and others, Respondents, 

Civil Writ No. 655 of 1972, D/- 21-8- 
1972 to quash order of Registrar, Co-op. 
es jab, Chandigarh, D/. 8- 


Index .Note:— (A) Panjab Co-opera- 
tive Societies Act (25 of 1961), Ss, 45 and 
85 (2), Item (xxi) — cio ha Co-operative 
Societies Rules (1963), Rule 45 —— Grant 

loans for installation pumps — In- 
structions to purchase particular types of 
engines only and not others — Validity of 
— Insituctions not under any statutory 
powers of Government or the Registrar — 
Instructions amount to creating monopoly 
in certain manufacturers and infringe Arti- 
cle 19 (1) (g) of the Constitution — (X- 
oo Constitution of India, Art. 19 (1) 
g)). 


Brief Note:— (A) The Managing 
Committee of the State Bank by its resolu- 
tion and the Registrar Co-operative Socie- 
ties by its letters issued instructions laying 
down conditions for the utilisation of loans 
that the loanees shall purchase engines of 
particular makes only and not others 
that the loan shall be granted not in cash 
but in kind ie. the engines, without fram- 
ing rules. 

Held, that neither the State Govern- 
ment nor the Registrar had the jurisdiction 
to take the decisions they took or to issue 
instructions contained in the impugned 
letters. Section 45 of the Act does not 
empower the Registrar, or the State Gov- 
emment to issue any instructions with Te- 
gard to the manner, security and purpose 


of granting loan to a member the so- 
ciety and therefore the impugned instruc- 
e purview of 


tions cannot come within 
Section 45. (Paras 8 and 4) 
= Item (xxi) of sub-section (2) of Sec- 
tion 85 gives powers to the State Govern- 
ment to make rules with re to the 
matters stated therein and has not given 
the State Government any power to dele- 
gate its rule making power further to the 
Registrar. Rule 45 made under Section 85 
gives the Registrar a general power with- 


HP/IP/E814/72/MSR/KSB 


Gobind Ram v, State (B. R. Tuli J.) 


[Pr. I P.&H. 47] 
out indicating any guide lines of his actions 
in issuing directions. So the Registrar hag 
been given arbitrary powers to issue direc- 
tions as to the manner in which co-opera- 
tive societies shall on their business 
without any fetter and without any guide 
line. is rule is therefore, not consist 
ent with the power vested in the State 
Government by the Legislature under Seo- 
tion 85 of the Act proper way tod 
exercise power under Section 85 is to 
frame rules in accordance with Section 85 
3) of the Act (which has not so far been 
lone) and not by issuing executive direc- 
tions by the State Government or the Re- 
gistrar. The respondents failed to show 

e statutory powers under which the im- 
pugned instructions have been issued. AIR 
1931 PC 248, Relied on. 

The State Government or the 
trar have by issuing the impugned 
tions become agents or canvassers for the 
manufacturers and dealers of some of the 
Diesel Engines leading to creation of 
monopolies in their favour which is agains{ 
the principle of freedom of trade enshrin- 

in Art. 19 of the Constitution. 

(Para 86) 

_ Index Note:— (B) Constitution of 

India, Art. 226 — Who can apply — Per- 
son aggrieved, 

Brief Note:— (B) The members of a4 
co-operative society who have a right to 
obtain loans from the society in accord- 
ance with its bye-laws and whose 
have been interfered by the 
letters or instructions, 
maintain the petition. 
Cases Referred: Chronological 
AIR 1981 PC 248 = 1981 AC 670, 

Eshuqbayi Eleko v. Officer Ad- 
ministering the Govt, of Nigeria 5 

Kuldip Singh with Sarup Sin for 
Petitioners; D, N. Rampal, Asst. Monee 
General (Punjab) with K. T. S. Tulsi 
Advocate-General, Punjab or Nos. 1 
2) and M. R. Agnihotri (for No. 8), for 
Respondents. 

ORDER :— The petitioners, thirteen 
in number, are agriculturists, and are mem- 
bers of the Primary Land Mortgage Bank 
Lid., Bhatinda (hereinafter called the Bank). 
The Bank is a society registered under the 
Punjab Co-operative Societies Act, 1961 
(hereinafter called the Act) and Punjab 
Co-operative Societies Rules, 1963 ere- 
inafter called the Rules) and the bye-laws 
of the Bank (hereinafter e bye- 
a Bye-law 5 lays down the objects 
of the Bank and the purposes for which 
loans can granted, e of the pur- 
poses, for which a loan can be granted, 
is construction and oe ford of ordinary wells 


ara 
Regis- 


t any loan without th 

roval of the Panjab State C erative Land 
ortgage Bank Ltd. (hereinafter to be 
referred as the State Bank), A meeting 
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of the Executive Committee of the State 
Bank was held on October 27, 1971, when 
the following resolution was pee :— 
“In view of the advice from R. B. L 
and also on the basis of experience gained 
donne last two years it has been consider- 


that there is need to review joan 
policy in respect of advances for die 
engines and electric motors. fact there 


is need to prices of various standard 
types of diesel engines. The committee 
is of the view that a committee consisting 
of the following may be constituted to fix 
prices of various types of engines after 
getting quotations from various manufac- 
turers within the State. In view of the 
experience of the members of the Commit- 
tee it is possible that three to four stand- 
ard types of diesel engines should be ask- 
ed for maata taro jasecrabling so that 
the farmers should be assured about 
price and the quality of the engine. The 
scheme may be put up to the Board o 
Directors. Simultaneously the M. D. is 
advised to discuss the scheme with the 
R. C. S. and also to make a request that 
the Government may be requested to re- 
vise the instructions issued earlier in res- 
ect of loaning policy for diesel 
e Committee, as suggested 

a the following:— 


2. The Director of Agriculture. 

8. The Director of Industries. 

4. Two nominees of the State oe 
rative Land Mortgage Bank. One of 
nominees should be the President. 

The above-mentioned committee may 

also approve the dealers.” 
2. On February 8, 1972, the Re- 
gistrar, Co-operative Societies, Punjab, 
issued a letter to all the Deputy Registrars 
and Assistant Registrars of Co-operative 
Societies in the State on the subject of 
“Supply of Diesel Engines.” Since the au- 
thority of the Registrar to issue this letter 
has been enged, it will be helpful to 
ive the contents of this letter in full The 
jetter reads as under:— 


“Till recently there had been certain 
complaints about the price and the avail- 
ability of the suitable Diesel Engines. The 
State Government have appointed a com- 
mittee to rationalise the whole procedure 
so that the agriculturist can be provided 
good engines at a very reasonable price 
and he is not to suffer at the hands of the 
commerci in competition. 


As an interim measure to overcome 
the present situation seven engines have 
been approved for sale as per price list 
SETAE Henceforth all the loans issued 
by the Prim Land Mort- 
Co-operative 


for 
be 
given ony The 
payment the loaning a 
made to the Marketing Federation of those 


engines, 
above may 
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= ELR 
engines who will be supplying tbese engi- 
nes to the loanees throu the D. W. Ss./ 


Marketing Societies in the field. However, 
it must be very clearly understood that 


the farmer should be allowed to choose 
the engines of his own choice. The loan- 
ing agen ill issue an authority letter 


gency will is 
to the loanee addressed to the D.W.Ss./ 
Marketing Societies for the delivery of the 
Diesel Engi choice of the far- 
uld not 


On that very day the Registrar, Co-opera- 
tive Societies, Punjab, Chandigarh, issued 
another letter to the Assistant Registrars 
and Deputy Registrars of Co-operative 
Societies in the State on the subject— 
“Distribution of loans for diesel engineg 
and pumping sets.” This is a short letter 
and reads as under:-— 

“As per decision taken in the meeting 
held under the Chairmanship of Mrs. Sarla 
Grewal, IAS. Development Commis- 
sioner, Punjab, on 5-1-1972, the loan for 
diesel engines should henceforth be given 
in kind and not in cash please.” 

Copies of both these letters were endorsed 
to the cig so ty of all the Central Co- 
operative B in the State, Managers of 

the Primary Co-operative Land Mort- 
gage Banks, General Manager, Punjab State 
Co-operative Bank Ltd. Chandigarh, Ma- 
naging Director of the State Co-operative 
Land Mortgage Bank Ltd, and 
the Managi irector, Markfed. The 
petitioners have also challenged the autho- 
rity of the State Government to decide 
the matter contained in the second letter 
of the Registrar. Written statements have 
been filed by respondents 2 and 8 in which 
the issuance of these letters has been 
justified. 


8. The learned counsel for the 
respondents have raised two _ preliminary 
objections, namely: (1) that the petitioners 
have no legal right to file the petition. and 
2) that no manifest or gross injustice had 
een done to them. I find no merit in 
these prelimi objections. The peti- 
tioners are members of the Bank, which is 
a co-operative society, run on co-operative 
basis, we means one for all and all for 
one. co-operative soci Or a 
is a body T 
visions of the Act 
members of a co-operative society have 
a right to obtain loans from the society 
in accordance with its bye-laws. It is that 
right which has been imterfered with by 
the impugned letters or instructions. e 
petitioners have, therefore, a right to main- 
tain the present petition; more so because 
under Article 226 of the Constitution any 
direction can be issued to any person and 
for any purpose. As will be seen pre- 
sently, I am of the opinion that neither 
the State Government. nor the Registrar, 
Co-operative Societies, had the jurisdic- 
tion to take the decisions they took or to 


“ 
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issue instruction contained in the impugn- 
ed letters. As regards the second objec- 
tion, it has been stated on behalf of the 
petitioners that petitioners 7 and 8 have 
already executed agreements in respect of 
the loans sanctioned in their favour for 
the purchase of diesel engines, while the 
cases of the other petitioners for the grant 
of loans by Bank are under consideration. 
Because ot the impugned instructions, the 
ieee are being deprived of utilising 

e loans that ra e granted to them for 
the purchase of diesel engines which they 
want to purchase. The grant of a loan to 
them is of no use if they cannot utilise it 
in the manner they want. The Bank does 
not advance loans on the security of the 
diesel engines to be purchased, but on the 


security of the immovable ro that 
- is mortgaged with the Bank ESA the 
loan is disbursed to the loanee, If these 
instructions are allowed to stand, manifest 
and gross injustice will be done to the 
petitioners alo will be deprived of their 
rights to utilise the loans granted to them 
in the manner they like. These prelimi- 
nary objections are, therefore, repelled, 


_ 4&4 The question that really arises 
5 tee: — aig = power did the 
e , Co-operative eties, issue 
letter containing his decision and the other 
letter containing the decision of the Gov- 
ernment and provision 
took that 


decision. The only statutory provisions 
relating to this matter, according to the 


learned counsel for the parties, are Sec- 
tions 45 and 85 of the Act and Rule 45 of 


the Rules. Section 45 reads as under: 
“Restrictions on loans:— 
(1) A co-operative society shall not 


make a loan to any person other than a 
member; 


Provided that with the general or 

ial sanction of the Registrar a co-ope- 
rative society may make loans to another 
co-operative society. 

2) Notwithstanding anything 
tained in sub-section (1), 
society may make a loan to a depositor on 
the security of his deposit.” 

section not empower the Regis- 
trar, Co-operative Societies, or the tate 
Government to issue any instructions with 
regard to the manner, security and pur- 
ose of granting loan to a member of the 
ociety. The sanction of the Registrar, 
Co-operative Societies, is required only for 
one co-operative society fo advance a loan 
to another co-operative society. The im- 

gned instructions cannot come within 
the purview of Section 45 of the Act. 

5. Section 85 of the Act empowers 
the Government to make rules to carry 
out the oses of the Act and in sub- 
section (2) thereof particular items are 
mentioned for which the State Govern- 
ment can make rules, one of i 
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item (xxi), which relates to the payments 
to be made and conditions to compli 
with by members applying for loans, the 
period for which any loans may be made 
an e maximum amount which may be 
lent to any member. It is the admitted 
case of the parties that no rule has been 
framed by the State Government on thi 
subject except Rule 45 which reads as 
under:— 

“Directives by Registrar for the suc- 
cessful conduct of the business:— 


The Registrar may, from time to 
time, issue such directives as he consi- 
ders necessary for the successful conduct 
of the business of a co-operative society or 
class of co-operative societies.” 

Item (xxi) of sub-section (2) of Section 85 
gives power to the State Government to 
make rules with regard to the matters stat- 
ed therein and has not von the State 
Government any power to delegate its rule- 
making power er to the Registrar, 
Co-operative Societies. Rule 45 gives the 
Registrar a general power without indicat- 
ing any guideline for his actions in issu- 
ing directions. So the Registrar has been 
given an arbitrary power to issue directions 
as to the manner in which co-operative 
societies shall carry on their business with- 
out any fetter and without any guideline. 
This rule is, therefore, not consistent with 


the power vested in the State Government 
by the Legislature under Section 85 of the 
Act. The State Government, of course, 


can make rules on the subject but it has 
not done so. The rule-making power is 
subject to the draft rules being placed be- 
fore the State Legislature for a period of 
ten days and if no objection is raised to 
those draft rules by the members of the 


accordan 
Act, and not by issuing executive direc- 
tions by the State Government or the Re- 
gistrar. Their Lordships of the Privy 
Council have laid down in Eshugbayi Ele- 
ko v. Officer Administering the Govern- 
ment of Nigeria, AIR 1931 PC 248, as 
under:— 


“The executive can only act in pursui- 
ance of the powers given to it by law. In 
accordance with British jurisprudence no 
member of the executive can interfere with 
the liberty or property of a British subject 
except on the condition that he can sup- 
port the legality of his action before a 
court of justice.” 
This rule applies to the executive in this 
country also. It was, therefore, necessary 
for the respondents to point out the statu- 
tory power under which the impugned 
letters have been issued, which they have 
failed to do. “> 

6. It has been very strenuously 
argued by the learned counsel for the 
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respondents that the im pugned letters were 
issued with the object of preventing an 
illiterate agriculturist from being defrauded 
by traders, who may sell sub-standard 
diesel nenes to him, whereby he would 

er loss. The object is no doubt laud- 
able and advice can be tendered to the 
illiterate person as to what is good for him, 
but he cannot forced to buy a certain 
“Make” of a diesel engine and a par 
ticular dealer thereby leaving no choice to 
him. It is, of course, open to the B 
whether to t or not to grant a loan 
to n ut it is not for the Registrar 
or the Government to lay down con- 
ditions for the utilisation of the loan grant- 
ed by it to the loanes without framing 
rules under Section 85 of the Act. The 
State Government or the Registrar have, 
by issuing the impugned directions become 
agents or canyassers for the manufacturers 
and Hep of some of the Diesel engines 
leading to the creation of monopolies in 
their eee which is against the principle 
of freedom of trade enshrined in Article 19 
of the Constitution. 


7. For the reasons given above, 
this petition is Spee with costs and the 
impugned letters, dated ares O 8, 1972, 
roni of which are Annexures ‘C’ and c/? 

the writ petition, issued by the Re- 
en are hereby ee The costs will 

paid hh respondent I, 


Counsel's fee 


sree letters were quashed. 


þe 
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Smt. Chanchal Kumari, Appellant v. 
Kewal Krishan, Respondent. 

F. A. F. O. No. 48-M of 1966 THA 
6-1-1972, from order of A. D. Ko Dist. 
J.» Amritsar, D/- 28-2-1966. 

Hindu Marriage Act (1955), S. 12 (1) 
(a) — Potency in the case of males —~ 
Hubai able to get erection and penetrate 

ly — Consummation is complete 

— “No impotency despite the fact that 

there could be no emission of semen in 
the wife’s body. Case law discussed. 

(Para 9) 

Cases Referred: Chronological ' Paras 
AIR 1970 SC 187 = 1970-1 SCR 

559, Dievijay Singh v. Pratap na 


Kum 
ATR 1968 rah 114 = 64 Punj LR 
ear Jag Kumar v. Smt. Sita 


ATR “062 Andh Pra 151 = 1961 
Andh LT 682, G. Venkateswara- 


GP/HP/D864/72/JHS 


[Prs. 1-3] Chanchal Kumari y. Kewal Krishan (M. S. Gujral Jf.) 


A. I. R, 
1952-1 ai ER 1194 =. 1952 WN, 78 
1948-2 Al ER 151 = 1948 P 830, 
White v. White : 
1947-2, ‘All ER 886 ==, 1948 AG 974, 
gene . Baxter 
ath Dass with S. a cae Ga 
gan, for oe Se Sethi, 
foe Tenia 
o = This is a wifes 
seg against the order of ba Districi 
Th e Amritsar, | whereb ition: 


under Section 12 (1) (a) of the Hinda 
riage Act for annulment of her marriage 
with the respondent, Kewal was 

chal Kumari appellant and 
Kowal Krishan respondent were married on 
9th October, 1965. ‘The present petition 
for the annulment of the marriage on the 
ground that the respondent wes impotent 
at the time of the marriage and continued 
to be so till the institution of the proceed- 
ings, was filed on Sist isang 1965. 
In the petition it was alle eee oe gr one 
after the marriage the E chiag: ed toge- 
ther on two occasions there a no con- 
summation of marriage as the respondent 
was impotent and incapable of performing 


sexual intercourse. etition was con- 
fected ‘by the husbend who pleaded that 
there been consummation cf the mar- 


riage and that the the al had been living 
together happily. e semen of im- 
potency was denied, was, however, 
added that meoir. go produce ouir 
could not be termed as impotenry. 
pleadings of the parties an their Pr 
ments, which were recorded before tha 

g of the issues, gave rise to the fol- 
lowing issue: — 


Whether me: respondent was impotent 
at the time of the marriage and continued 
to be so until the institution of these pro- 

ceedings? 

2, a consideration of the evi- 
dence led he the parties the learned trial 

Court came to the conclusion that the 
“pe gee had a normal male organ and 
pee having sexual intercourse with 
his wife every day during the 
fot stay together. From the 
the husband, however, to subject himself 
to a_test for ascertaining as to whether he 
could produce semen, an inference was, 
drawn that if such an examination 
been held the r tag di not have 
been able to produce 
for that matter any sli 
these facts the learned T. 
= to the a that the respondent 
nor potent within the meaning 
Section 12 FA of Pe abai Marriage 
polos pe wes = a to perfo 


inter- 
no healthy semen 
oala be Ta by him. 
8. The above findings of thé learn- 
ed trial Court have not been assailed be- 
fore me and the only argument advanced 
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on behalf of the appellant is that in the ab- 
sence of discharge of healthy semen in the 
case of a male, coitus cannot considered. 
normal and tha’ 


t such an incomplete coitus 
would not amount to consummation of mar- 


riage. Support for this argument was 
mainly sought from G. Venkateswararao v. 


Smt. G. Nagamani, AIR 1962 Andh Pra 
151; Jagdish Kumar v. Smt. Sita Devi, AIR 
1968 Punj 114 and Digvijay Singh v. 
Pratap Kumari, AIR 1970 SC 187. I pro- 
ceed to examine these cases. 

4, In Digvija Singh’s case, AIR 
1970 SC 187 supra, While me pretne Cl. (a) 
of Section 12 (1) of the Hindu Marriage 
Act, it was observed by Vaidialingam, i. 
that a party may be considered impotent if 
his or her mental or physical condition 
makes consummation of marriage a practi- 
cal impossibility. In this case it was not 
considered whether emission of semen was 
nécessary for the consummation of marriage 
and the appellant’s contention that con- 
summation was only sage if there was 
emission of semen in the body of the wife, 
therefore, does not find support from the 
- observations of the Supreme Court in Dig- 
= Yijay Singh’s case, AIR 1970 SC 187. 

5. In G. Venkateswararao’s casé 
AIR 1962 Andh Pra 151 it was found as 
a fact that there had been no sexual inter- 
course between the parties and that the 
husband had been trying to avoid the com- 
pany of his wife. view of these find- 
ings, the conclusion reached was that the 
marriage could not be consummated be- 
cause of the impotency of the husband. No 

rt is, therefore, available to the ap- 
pallant’s contention from this case either. 


6. Reference was also made before 
me to the following observations in Ranga- 
rann v. Aravindammal, AIR 1957 Mad 


“Potency in case of males means power 
of erection of the male organ ‘plus’ dis- 
charge of healthy semen containing living 
spermatozoa...... y 
Tho above observations occur in a case 
which related to the impotency of the wife 
änd not to that of the husband. As the 
question which arises in the present case, 
namely, whether consummation is only pos- 
sible if besides there being penetration by 
the husband there is also emission of semen 
in the wifes body, was not before the 
learned Judges who decided Rangaswami’s 
case, AIR 1957 Mad 248 the ratio of deci- 
sion in that case also does not advance the 
argument canvassed before me on be 
Gf the appellant. 

6-A. In AIR 1963 Punj 114, it was 
Found that the husband was wholly unable 
tọ perform the act of sexual intercourse 
even though he had full opportunity to do 
so and that non-consummation of the mar- 
riage was due to the husband's refusal aris- 


ing from his incapacity. It is again not a 
ease where the husband could perform 


sexual intercourse but there was no dis- 
charge of semen. This case is also, there- 
fore, of not much help to the appellant’s 
ease and in fact some of the observations 
support the view taken by the learned trial 
Court. The following observations may be’ 
read with advantage:— 


“From the conduct of the husband and 
his own admissions made before Dr. Diesh 
and to his wife which I unreservedly ac- 
cept, it is a fair inference that the non- 
consummation of the a was due to 
the husband’s knowing arising from 
incapacity, nervousness or hysteria. If he 

d made an atemp and failed, something 
may have been said for the appellant, but 
not having attempted sexual intercourse at 
all with his wife, I feel bound to say that 
he demonstrated his impotency qua the res- 
pon ent. Mr. Hardy for the appellant 

rought to my notice the decision of Com- 
missioner Bus pos in R, v. R., (1952) 1 
All ER 1194, where it was held that when a 
husband. was able to effect erection and a 
Full penetration, the consummation was com- 
plete, although he was never able to pro- 

uce the emission into the wifes body. This 
case is plainly distinguishable because the 
husband there had failed in his attempt. In 
the present instance, the husband, for rea- 


sons best wn. to himself, never dared to 
make an attempt to orm his normal 
marital duty towards his wife. It may be 


that there is conflict in medical testimony 
but the wide meaning given to the concept 
of impotency in the various authorities, to 
which reference has been made, leads to 
the irresistible conclusion that sexual inter- 
course was a practical impossibility for the 
husband so far as his wife was concerned. 
A decree for nullity has been rightly. grant- 
ed and I would accordingly dismiss this ap- 
peal with costs.” 


Ti In R’s case 1952-1 All ER 1194 
supra to which reference been made 
in the above observation the facts found 
were that the husband was able to get erec- 
tion and to penetrate the wife fully. He 
could maintain that state for four or five 
minutes but was unable to secure emis- 
sion of semen. On these facts marriage was 
sought to be avoided for the reason that 
the marriage had never been consummated 
and that the husband was at the time of the 
marriage and ever since then incapable of 
consummating the same. In this case Com- 
missioner Bush James, while considering 
the meaning of the word ‘consummation’, 
noticed that procreation of children was not 
the principal end of marriage and accepted 
the view of Lord Jowit in Baxter v. Baxter, 
1947) 2 All ER 886, which emphasised the 
irrelevance of procreation as an end in 
marriage”. The expression ‘consummation’ 
was interpreted to mean “vera copula or 
conjunction of the bodies”. The view ex- 

ressed in White v. White, (1948) 2 All ER 
51, “that a true conjunction is achieved 
as soon as full entry and penetration has 
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been achieved and what follows goes mere- 
ly to the likelihood or otherwise of concep- 
tion” was quoted with approval. It was 
also observed that ‘vera copula’ consisted of 
erection and penetration. 

8. ough in Rs case 1952-1 All 
ER 1194 a distinction was sought to be 
drawn between cases where emission was 
not at all possible and those where there 
was withdrawal of emission in what was 
known as coitus interruptus, but some of 
the observations in the latter class of cases 
(Baxter v. Baxter, 1947-2 All ER 886 and 
White v. White, 1948-2 All ER 151) were 
accepted as in those cases consummation 
was considered to have been achieved even 

ough there was no emission in the body 
of the wife and it was held that conjunc- 
tion of the bodies or ‘erectio’ and “intromis- 
sio was equivalent to consummation. Mar- 
riage was held to have been consummated 
even though the husband was unable to 
secure emission of the semen or the wife 
was unable to enjoy an orgasm. 

9, Having regard to the memg of 
the expression ‘consummation’ it would be 
proper to conclude that potency in the case 
of males would mean the power of erec- 
tion of the male organ and its full penetra- 
tion and that the discharge of semen in 
the wifes, body was not necessary for a 
complete coitus. 

0. Consequently there was no ba- 
sis for holding that the husband was impo- 
tent at the time of the marriage and con- 
tinued to be so til the institution of the 
pro ings and in this view of the matter 
I find no merit in the appeal and dismiss 
the same. The parties are, however. left to 


bear their own costs. 
Appeal dismissed. 


PANE : 
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(V 59 C 152) 
M. R, SHARMA, J. 

Bachan Singh, Appellant v. The Agri- 
cultural Co-operative Society, Gujjarwal, 
Respondent. 

Exe. Second Appeal No. 484 of 1971, 
D/- 10-38-1972, against decree of O. P. Saini, 
mee Addl. Dist. J., Ludhiana, D/- 16-12- 


(A) Punjab Co-operative Societies Act 
(14 of 1955), Sec, 56 — Reference of dis- 
putes to arbitration — Before doing so no 
opportunity of hearing need be ah 


ara 

Under the section the Registrar has 
complete discretion to decide whether he 
himself will adjudicate or refer the matter 
to an arbitrator, No one has any right to 
object that the Registrar himself should or 
should not decide the dispute. The Act 
also does not prescribe such an apporta 
before the Registrar exercises his. discretion 
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under the section. Thus an award and 
other subsequent proceedings will be valid 
even if no such opportunity has been given. 


Para 
(B) Civil P. C. (1908), Sec. 47 — 
Powers of Executing C — Civil Court 
cannot declare award under Punjab Co-ope< 
rative Societies Act void for refusal of ad- 
journment sought by one of parties. (X Ref; 
Punjab Co-operative Societies Rules, R. 55). 


ara 
Rule 55 of Punjab Co-operative Socie- 
ties Rules permits decision of a dispute ex 
arte and it is within the Arbitrators juris- 
iction to grant or refuse an adjournment, 
If the grounds for his refusal are insuffi- 
cient it must be agitated in appeal but the 
Civil Court cannot declare the award a 
nullity merely because of that refusal. 
(Para 5} 
Y. P. Gandhi, for Appellant; D. S 
Chahal, for Respondent. 

:— This second execution 
appeal arises out of the following facts.. 
Bachan Singh appellant was the employes 
of the Agricultural Co-operative Society, 
Gujjarwal, tehsil and district Ludhiana — 
respondent before me. Some ae YƏ- 
garding the payment of a sum of money 
arose between the parties which was referred 
by the Assistant Registrar to an Arbitrator 
for decision in accordance with law. The 
Arbitrator found that the appellant was 
liable to pay a sum of Rs. 3255.80 to the 
society. It is not disputed that under the 
provisions of the Punjab Co-operative So- 
cieties Act the award given by an Arbitra- 
tor can be executed as a decree of a Civil 
Court. When the Society took out execu- 
tion proceedings, the appellant filed objec- 
tions under Section 47 oF the Code of Civil 
Procedure alloging therein that the award 
was secured by the decree-holder by fraud 
and collusion with the Arbitrator and that 
the latter had no jurisdiction to give the 
impugned award. It was further alleged 
that the Assistant Registrar, exercising the 
powers of the Registrar. should have served 
a pues notice on the appellant before he de- 
cided whether he himself should adjudicate, 
upon the dispute or should refer it to ano- 

er Arbitrator, as he did in this case. The 
learned Trial Court dismissed the objec- 
tions and the appeal filed by the appellant 

ore the Second Additional District Judge, 
Ludhiana, also failed. 


2. . Y. P. Gandhi, learned Coun- 
sel for the appellant, raised an objection 
that the Assistant Registrar, who had actual- 
ly referred this dispute for arbitration, had 
not been invested with the powers of the 
Registrar under the said - Act. e learn 
Counsel for the respondent drew my atten- 
tion to a Punjab Government notification 
dated September 12, 1968, under which 
the Assistant Registrars had been invested 
with powers of the Registrar under Sec- 
tion 56 of the said Act. On seeing the 
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notification, the learned Counsel did not 
press this objection any further. 

. The more serious objection: of 
the learned lear is that it = Rea 
bent upon the Assistant Regis o give 
a Soe henma to the appellant before de- 
ciding whether he himself should adjudicate 
upon the dispute or he should refer it to an- 
other Arbitrator for decision. The relevant 
portion of Section 56 of the Punjab Co- 
operative Societies Act runs as follows:— 

“56. Reference of disputes to arbitra- 


- tion.—_ 
) The Registrar may, on receipt of 
the dispute under Section 55— 


(a) decide the dispute himself, or 
iB transfer it for ot to any per- 
son who has been invest by the Govern- 


ment with powers in_ that behalf, or 
(c) refer it for disposal to one arbitra- 


tor.” 
A plain reading of the above sub-seo- 
tion shows that the Registrar or an officer, 
exercising the j ol of the Registrar, 
învested with the sole discretion to decide 
whether he himself should enter upon the 
adjudication or the matter should be refer- 
to another person, who should act as an 
Arbitrator. The statute does not give any 
choice to either of the parties to the dis- 
pute in the matter of selection of an Arbi- 
trator. The provisions of Section 56 of the 
said Act make a distinct departure from 
the provisions of the Indian Arbitration Act 
in the matter of adjudication of disputes by 
arbitration. 

4. It is well settled that before a 
party can level a challenge against an exe- 
cutive decision on the ground that the same 

- had been taken in violation of the princi- 
ples of natural justice, the party concemed 
must establish some right vested in it. It is 
only when the administrative authority passes 
some order entailing penal conse 
against a on having some vest 
that it is called upon to give hi 
before coming to a final decision. 
putes under the Punjab Co-operative Socie- 
ties Act arise quite uently and in order 
to provide a speedy remedy the legislature 
has provided that any party, who wants to 

ve the matter decided by arbitration, 
should approach the Registrar. No one has 
any right to object that the ss agit him- 
self should or should not decide the dis- 
pute, If this were not so, then the very 
purpose of having this speedy remedy would 
e frustrated. 


Furthermore, the statute does not pro- 
vide that any of the ag abate parties 
should be given a hearing before the Regis- 
trar takes a decision under Section 56 of 
the Act. I am inclined to take the view 
that the legislature did not intend that the 
aggrieved party should be given a hearing 
k a pre-investigation matter of the type 





contemplated by Section 56 of the Act. I 
hold that the award given by the Arbitra- 


akin Ram y. Narain Das 
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tor and all the subsequent proceedings can- 
not be said to be without jurisdiction mere- 
ly because the Assistant Registrar did not 
hear the appellant before referring the dis- 


pute to an Arbitrator. 

5. It was then bak by the learn 
ed Counsel that the appellant sent an ap- 
plication to the -Arbitrator that he could not 
ap before him on September 11, 1967, 
and that another adjournment may be ant 
ed to him. It was urged that the Arbitra- 
tor should have served a further notice upon 
the appellant calling upon him to show 
cause as to why ex parte procedime should 
not be taken against him. Rule 55 of the 
Punjab Co-operative Societies Rules runs as 


follows:— 
of disputes. — The Re- 


after consideration of any documentary evi- 
dence that may be produced by either party, 
he shall give a decision or award, as the 


case may be, in accordance wi ica, 
equity and good conscience. The decision 
or award be reduced to writing, an- 


nounced to the parties and filed in the 
office of the Registrar, In the absence of 
any party duly summoned to attend, the 
dispute may be decided ex parte.” 

This rule clearly lays down that if a 
party has been duly summoned but fails to 
attend in spite of service, the dispute m 
be decided ex parte. It is within the juris- 
diction of the Arbitrator to accede to or de- 
line a request for adjournment. If the ad- 
journment is not granted and the Arbitra- 
tor proceeds ex parte on insufficient grounds, 
then it would be open to the aggrieved per 
son to agitate this matter in appeal before 
the competent authority. So far as a Civil! 
Court is concerned, an a has the same 
force as a decree has, and a Civil Court 
could not declare that the award was a nuls 
lity merely because an adjournment sout 
for by one party was not granted by the 
Arbitrator. 

6. No other point was urged before 
7. _ Consequently, this appeal fails 
is dismissed with costs. si 

Appeal dismissed. 





_— 
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(V 59 C 158) 
D. S. TEWATIA, J. 

Takan Ram and others, Defendants-Ap- 
pellants v. Narain Das and another, Plain- 
tiffs-Respondents, 

_ _ Second Appeal No. 781 of 1969, D/- 
4-1-1972, from decree of Nathu Ram Aggar- 
wal, Addl. Dist. J., Gurgaon, D/- 1-5-1969. 


Limitation Act (1908), Sec. 19 — Ad- 
missions contained in claim applications , for 
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[Prs. 1-9] 
allotment of land in lieu of land left behind 
in Pekistan — Applicant stating that he was 


mortgagee of land and resting his claim on 
his status as mortgagee — Suit for redemp- 
tion — Admissions, held, constituted ac- 
Inowledgment in terms of Sec. 19. 
(Paras 5, 9, 11, 12) 
Cases Referred: Chronological Paras 
ATR 1967 SC 985 1967-2 SCJ 
431, Tilak Ram v. Nathu 
AIR 1962 Cal 115 = 65 Cal WN 
856, Bengal Silk Mills Co. v. Ismail 
Golam Hossain Ari 
AIR 1988 Lah 88 = 140 Ind Cas 
177, Ralla Ram v. Bhana Mal 10 
H. L. Sibal with S. C. Sibal, for Ap- 
pellants; S. P. Jain, for Respondents. 
appeal 


JUDGMENT:— This second 
arises out of a suit for possession by re- 
iy at instituted by plaintiff-respondents. 
In the plaint the a gh as avor- 
red that certain land (now left behind in 
Pakistan) was mortgaged in the year 1929 
by their predecessor-in-interest Topan Dass 
to Megha Ram edecessor-in-interest of 
the defendant-appellants and that after the 
partition of the country, the defendant-ap- 

llants have been allotted land in lieu of 
the said land. 
contest- 


2. The a A EE G 
ed the suit and inter alia pleaded that the 
suit is b by limitation. 
The Trial Court dismissed the 
taking contrary 
is point decreed the” suit. Hence 


peal at the instance of the 
appellants. 


view cn 
this ap- 
defendant 


admissi 

P, 11, P-12 and P-15, which, according to 

D em, 

‘Act No. IX of 1908 
t No. 

as the Act) — thereby extending the 

cman for filing the suit for redemp- 


5. Exhibits P-1 to P-6 are the claim 
ipplications submitted in the year 1948 by 
delendanb- appellants for allotment of 


land in lieu of the land left behind in Pakis- 
tan. Therein claimed to be entitled to 


th 
allotment of land in leu of the land left 
behind in Pakistan of which they claimed 
themselves to be the mortgagee Exhibit 
„Il is the copy of the g andi for the 
year 1968-64 recording the plaintiff-respon- 
dents as mortgagors and the defendant-ap- 
, ts as mortgagees of the land in 
: and Exhibit P-12 is the copy of Kha 
Ishtmal repeating the entries of Exhi- 
bit P-11. | 
6. The Trial Court held that the 
gcntents of the abovesaid documents do not 
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argum 


A a 
ALR 


tantamount to an acknowledgment in terms 
of Section 19 of the Act while the Lower 
Appellate Court applying the ratio in Tilak 
Ram v. Nathu, AIR 1967 SC 985. held 
that the contents of documents its P-l 
to P-6 do constitute an acknowledgment in 
terms of Section 19 of the Act. 

7. Mr. H. L. Sibal, appearing for 
the defendant-appellants, advanced two 


ents, viz., 
_ (1) that the admission in the claim ap- 
ee were not volun hence 
ey cannot constitute an admission or ac- 
knowledgment of the liability to be redeem- 
ed of the land in question in terms of Sec- 
tion 19 of the Act, and 


(2) that the admissions contained in 
Exhibits P-1 to P-6 merely admit the ural 
relationship but from that it cannot be in- 
ferred that the initial period of limitation 
of redemption was subsisting when the said 
admissions were made by the defendant- 
appellants. 
As far as his first argument is concerned, 
I do not think there is any merit, as it 

es no difference whether a person ac- 
knowledges his status voluntarily or he does 
so when he is required under any law in 
a certain contingency to describe his sta- 
tus. A similar question arose before a Divi- 
sion Bench of the Calcutta High Court in 
Bengal Silk Mills Co. v, Ismail 
gain Arif, AIR 1962 Cal 115. 
admissions were made in a balance 
statutorily required to be submitted by the 
company and an argument was advanced 
that since the admission had to be made 

pursuance of a statutory duty, so the 
game cannot be considered voluntary and 
hence it does not amount to an acknow- 
Jedgment in terms of Section 19 of the 
Limitation Act. Refuting the argument, it 
was held that 

“though there was a compulsion upon 
the managing agents to prepare the docu- 
ments under the Companies Act and the 
articles of association, there was no com- 
pulsion upon them to make any particular 

sion. The issions though made in 
discharge of their statutory duty were 
nevertheless conscious and voluntary i 
sions. A document was not taken out of 
the purview of Section 19, Limitation Act, 
merely on the ground it was made 
under compulsion of law.” 


8. It is the second argument ad- 
vanced by Mr. Sibal that does not admit of 
dany simple answer. 

9. Mr. Jain, appearing for the plain- 
tiff-respondents, has urged that once the de- 
fendant-appellants described themselves in 
the aforesaid documents to be mortgagees 
and the plaintiff-respondents as mortgagors 
and also mentioned the mortgage money 
due to them from the plaintiff-respondents, 
they were not only admitting the existence 
of the jural relationship, but also conscious- 

asserting their rights as mortgagees ag 

o their liability under the mortgage of 
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being redeemed. He submits that they 
had consciously ‘been claiming the land as 
mortgagees. If in fact the period of re- 
demption had already expired, then it was 
not necessary for them to describe themsel- 
ves as mortgagees and in that contingency 
they could straightway as owners 
thereof and not as mortgagees, 


10. Lastly Mr. [ain contended that 
in any case the findings of the Lower Ap- 
pellate Court that as a result of the ac- 
knowledgment not only the existence of 
jural relationship is admitted but also the 
liabili bility of being redeemed stands admitted, 

ding of fact and cannot be reconsi- 
In support of his 


dered in second appeal. 
Ram 


aig pe he placed reliance on 
v. Bhana Mal, 1988 Lah 88. 


11. After giving my careful. consi- 
deration to the arguments addressed by the 
counsel for both sides on the two points, I 
am of the opinion that the Lower Appel- 
late Court was right in coming to the con- 
clusion that the defendant-appellants cons- 
ciously and knowingly made the aforesaid 
admissions in the documents in question not 
only asserting their rights as mortgagees but 
also their Liability as mortgagees. 

If in fact the period of limita- 
at the time when the docu- 
ments Exhibits P-L to P-6 came = be re- 
=. gs rps by the : T nap 
en it was very simple for them 

to have mentioned therein the date of the 
the mortgage, which 


ctio 
d have also mentioned that tho 
ia of limitation had already expired 
did pis do ie =e cg squarely 
Ð 







the suit of the 


laintiff-respondents cannot 
e considered as bein ss 


g barred by limitation. 


18. I am also in agreenient with the 
contention advanced in the alternative by 
the learned Counsel for the plaintiff-respon- 
dents that an inference from admissions 
incorporated in the documents in question 
to the effect that the persons agh = 
knowledged the existing Hability, is a 
tion of fact, That opens the position, hen 
the clear pane f tho Lower Appellate 
Court to that effect cannot be reversed in 
second appeal, 


14. For the reasons ve 
Y dismiss this appeal but, in the circum- 


Appeal dismissed, 
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(V 59 C 154) 


BAL RAJ TULI, J. 
Shibcharan and another, Petitioners v. 
Hoe State of Haryana and others, Respon- 


Civil Writ Nos. 4081 and 4080 of 
1971, D/- 24-4-1972, 


Constitution of India, Article 226 — 
Laches — Remedy of election petition not 
availed of by petitioner and writ petition 
filed after period of limitation prescribed 


for tection we petition had expired — Petition 


ae oai Bina entertained. (Para 2} 
erred: Chronological Paras 
oye, Pus ft 20 = 74 Pun ho tied 
Ude Singh v State ki: S 
AIR 1971 1 SC. 83 = (orp t 1 "SCR 
688, Hirday Narain v. Inc, Tax 
_ Officer, Bareilly 6 
AIR 1966 Punj b74 = 67 Pun LR 
e ie Charan Dass Dogra v. Pur- 3 
(1966) 68 Pon hip 224, Des Raj v. ä 


Gurnam 
AIR 1965 Pus} 170 = ILR (1965) 
1 Pun 466, Bhagirath Singh v. 
State of Punjab 3 
S. Sarup, for seca teva i Dewan, 
Addl. aoe geet (Hayate) (for ee 


1 and 2) and Nos. 8 
and 8), for S e 
ORDER:— This order will dispose of 


Civil Writ No. josie of 1971. Shibcharan Ve 
State of H and Civil Writ 
No. 4080 of 197 “Ram Chander v. State of 
ana as common question of law and 
fact arises in these petitions, 
2. The er in each of these 
etitions has enged the election of 


on Joly 2 2, l 
sah were August 
pag eee of 30 on, A prescribed 
ae an election on had expired. The 
petitions were spony to owe eg — 
sel because of some 


ed on September 1, ec i71 but all. the 


defects had not been rem 

again returned and were refiled on cg St bs 

ber 29, 1971, but still they were oF oe com- 
ete ne and 

on October 12, 1971, and were ac 

on October 19, 1971. It is thus evident that 

tho petitioners ely alowed the pe- 

riod | pres filing ari 

election petition expire without | 

any action in the matter. The writ 

tions were filed the filing of ‘the the eleo- 


after 
tion petitions had become barred by tine, 


GP/HP/D858/72,/JHS 


480 P&H.  [Prs. 2-4] 


In these circumstances, I do not consider 
that these are fit cases which should be en- 
ined and decided on merits. 


8. The learned Counsel for ths 
petitioners has relied on various authorities 
ee it has been held that the remedy 
by way of election petition is not equally 

cacious as a writ petition. In those 
cases writ PY spear ng were filed before the 
pa wr g the election petition ex- 
pired, These cases are Ude Singh v. Ths 
State of Haryana, 1972 Pun LJ] 20; Bhagi- 

rath Singh v. The State of Punjab, ILR 
(1965) 1 Puni 466 = (AIR 1965 Punj 170); 
Des Raj v. S. Gumam Singh, Sasi 68 Pa 
LR 224, and Charan Dass Dogra 
State, 67 Pun LR 1288 = (ATR. 1966 Ee is 
274). The learned Counsel has also e 
on a judgment of their Lordships of 
Supreme Court in Hirday Narain v. o 
Tax Officer, Bareilly, YAIR 1971 SC 88, 
which was followed i J, in 1973 
Pun LJ 20 (supra). case too 
writ petition had been filed before the pe- 
riod for filing the revision before 
missioner, under Section 33-A of the In- 
come-tax ‘ipa had expired and was enter- 
tained and heard on merits. On these facts 
So ie Lordships of the Supreme Court 


Shibcharan ¥. State (Bal Raf Tuli J.) 


e Com-' 


ATIR. 
“An order under Section 85 of the 
Income-tax Act is not appealable. It is true 
that a petition to revise the order could be 
moved re the Commissioner of Income- 
But Hirday Narain moved a petition 
in the High Court of Allahabad and the 
High Court entertained that petition, If 
the High Court had not entertained his 
petition, Hirday Narain could have moved 
e Commissioner in revision, because at 
date on which the petition was moved 
the Act ha prescribed by Section $8-A of 
ct n na not expired, We are unable tó 
use a revision application 
d a been moved for an pep COF- 
recting the order of the Income-tax Officer 
under Section 35, but was not moved, te 
High Court would be justified in dismissing 
as not maintainable the petition, which was 
entertained and was heard on the a 
4. _ In the present cases the 
Honers themselves alowed the obi oF 
ork ” expire and no ore 
gage as to Ww e weie 
not rable tg. to eagle me citions with- 
in e. In my bery e to en- 
tertain the writ petitions and dismiss the 
same but without any order as to costs. 
Petitions 


a, 


END 
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——S§, 11—Res judicata — For the appli. 
cability of the general principle of res 
judicata it is the judgment that is to be 
looked into (June) 188 
.——-§, 11—Principles of constructive res 
judicate— Application of — Interlocutory 
order in the first application bars the 
second application in the same litigation 
seeking the same relief even it may be on 
different ground (Sep) 238A 
——S, 19-—See ibid, S. 20 (c) (June) 142 
——S, 20 (c) — Suit for malicious prose- 
cution — Court at place where criminal] 
complaint was filed has jurisdiction to 
try it (June) 142 
——S, 38—Powers of executing Court to 
go behind decree—A decree made on the 


Civil P, C., (contd.) 

basis of an unregistered award though 

passed in contravention of law is binding 

and conclusive and cannot be said to be a 

nullity to be questioned in execution 
aa (June) 159C 


See (1) Ibib, S. 38 (June) 159G 
(2) Ibid, O, 21, R, 93 (Mar) 34 
(3) Ibid, O. 4], R. 1 (May) 128A 
——S. 48—See Ibid, O. 21, R. 17 (Mar) 46 
——5, 60 (1) Proviso tb) — Tools of an 
artisan—Includes mechanical tools 
(Mar) 62 
——S, 80—Notice to Government before 
filing suit — Plaintiff entitled to exclude 
period cf two months under S., 15 (2), 
Limitation Act (Oct) 241 H 
——S, 91 (2)—‘Public nuisance’—A per- 
son whose right to pass along a highway 
is obstructed or interfered with can main- 
tain a suitin respect of public nuisance 
without proving any other damage 
(May) 108B 
——9, 92—See also Ibid, O, 22, R. 3 
(July) 172A 
——S, 92 — Persons having interest in 
trust property (July) 172B 
——S,92—Removal of trustee—Grounds 
for (July) 172C 
——S, 92 — It is the allegation in the 
plaint that determine the jurisdiction of 
the Court under S. 92 and if a breach of 
trust is alleged in the plaint it is sufficient 
to confer jurisdiction under S, 92 
. (Oct) 263A 
——S, 92 — Question whether the pro- 
perties are public trust properties of reli- 
gious nature—Crucial time (Oct) 268B 
=S, 92—A suit for declaration that the 
suit properties are public religious trust 
properties belonging to the “Dera” a pub- 
lic religious trust of Radhaswami faith 
and other reliefs brought by the plaintiffs 
followers of the said faith in a represen- 
tative capacity in the interest of and to 
safeguard the rights of the followers of 
Radhaswami faith comes under S. 92 
(Oct) 268C 
—~S, 92—A suit against a trustee de son 
tort orade facto trustee is covered by 
S. 92 (Oct) 268D 
——S. 92—-Mere addition of a prayer for 
declaration cannot take the suit out of 
the ambit of S.92 when substantially all 
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Civil P. C, (contd.) i 
other conditions of the section are other- 
wise fulfilled (Oct) 268E 
—_—5.92—Four necessary conditions for 
the applicability of S. 92, stated 
(Oct) 263G 

——S. 99 — Objections raised in appeal 
regarding irregularity of procedure in 
Lower Court — Memorandum of appeal 
presented by unauthorised person—Chal- 
lenged by plaintiff appellant in the very 
Court in which defect took place—Section 
does not apply (June) 152D 
——5, 100—Concurrent finding of fact — 
Binding in second appeal (Feb) 831A 
——Ss, 100-101—Question as to novation 
of contract (Sep) 220A 
Ss, 100-101 — Mixed question of fact 
and law—Question of limitation is mixed 
question ot fact and law (Nov) 284B 
——Ss. 100-101 — Mixed question of fact 
and law—Question whether partnership 
is proved is a mixed question of fact and 
law which can be examined in second 
appeal (Nov) 2884 
——S, 101 — New ground will not be 
allowed to be argued in second appeal 

(May) 116B 
——S, 115— See also Arbitration Act 
(1940), S. 13 (Jun) 155 
——§. 115 — Erroneous decision of com- 
petent Lower Court — No inetrference 
under the section (Jun) 140 
——S, 115—Revision—‘Case’ — ‘Case’ in. 
cludes civil proceedings other than suits 





l (Jun) 141 
oom 5, 144 — See ibid, O, 21, R. 93 
(Mar) 34 
—...5, 145 
See (1) Ibid, O. 34, R. 4 (Jun) 159A 


(2) Provincial Insolvency Act 

(1920), S. 47 (Jun) 159D 

———Ss, 148, 151 and Q. 20, R. 14—Condi- 

tional decree of pre-emption—Extension 

of time 3 pay purchase price (Jun) 139 

—-S. 15] 

See also (1) Ibid, S. 148 (Jun) 189 

(2) Ibid, O. 21, R. 98 (Mar) 34 

(8) Arbitration Act (1940), 

$. 18 (Jun) 155 

——S,. 151 — Permission for leave to ap- 

peal to the Supreme Court given — High 

Court has jurisdiction to grant interim 

relief to the appellant by giving appro. 

priate directions to the successful party 
for preservation of the subject-matter 

(Oct) 269B 


. ———, 2, R, 2—See also ibid, O. 32, R. 1 


(Oct) 241D 
—O, 2, R. 2— Applicability — Cause of 
action for recovery of amount in later 


Civil P, C. (contd.) 
suit covered by former suit -— Claim for 
recovery of amount held barred 

(Oct) 241B 
——QO,8,R.4 (1)— Appointment of pleader 
—Government Pleader is not exempt from 
requirements of O. 3, R. 4 (D) (Jun) 152G 
——O, 6, R. 2 — See also Contract Act 
(1872), S. 28 (Feb) 25B 
——- Q. 6, R. 2 — Variance between plead- 
ing and proof — The plea as to the exist- 
ence of a prerogative in favour ofthe 
ruler of former State of Jaipur in respect 
of the statutory requirement as to regis- 
tration being essentially a question of 
fact, it could not be raised when it was 
not pleaded and there was no evidence 

(Apr) 838A 

—— O, 6,R.17—Amendment and limita- 
tion — Claim with regard to certain am- 
ount put forward for first time in amend- 
ment application—Application allowed— 
Claim relates back to date when amend- 
ment application was made and not to 
date of original plaint (Oct) 241G 
—— 0.7, R. 1, Cl. (e)~Inaccuracy in stat- 
ing facts when cause of action arose 

(Sep) 220C 
——QO, 19, R. 3 — See Criminal P. C. 
(1898), S. 145 (Mar) 59A 
———QO, 20, R. 14 — See ibid, S. 148 


(Jun) 189 

——O, 21, R, 10 
See (1) Ibid, O. 21, R. 17 (Mar) 46 
(2) Ibid, O.34,R.4 (Jun) 159A 


—— 0, 21, R. 1l—See ibid, O. 21, R. 17 


(Mar) 46 
o———Q, 21, R. 14—See ibid, O, 21, R. 17 

(Mar) 46 
——O, 21, R. 17 — Execution application 


—List of properties not attached — List 
can be filed even after 12 years from date 
of decree (Mar) 46 
~——Q, 21, R. 50 (2)—-A separate applica- 
tion for grant of leave under sub. rule (2) 
for taking out execution against alleged 
partner not referred to in clause (b) or (c) 
of sub-rule (1) is not required to be filed 
before filing an application for execution 

(Jan) 6 
——QO, 21, R. 93 — Refund of purchase 
money —— Void court sale of evacuee pro- 
perty set aside under Ss. 151/47— Remedy 
of auction purchaser (Mar) 34 


——O, 22, R. 2—One suit by two persons 
who have separate causes of action and 
who could have brought two suits—Right 
of relief arising to them out of same series 
of acts —- Death of one of them during 
pendency of appeal—Appeal of the survi- 
ving appellant does not abate (May) 118 
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2, R. 3— Representative suit under 
by three members of public with consent 
of Advocate General — Death of two of 
them during pendency of suit and appeal 
—Effect (July) 172A 
——O, 22, R. 4— Joint Hindu family and 
legal representative—The Karia of a joint 
Hindu family does not represent the 
interest of a male coparcener whose 
death has occurred after the commence. 
ment of the Hindu Succession Act. Con- 
sequently legal representatives of sucha 
coparcener must be brought on record 
(Aug) 208A 
——Q, 22, R.4—Joint Hindu family and 
legal representative — Mother of a male 
coparcener of a joint Hindu family not a 
legal representative of her son — Death 
of son subsequent to commencement of 
Hindu Succession Act — Appeal would 
abate against representatives on failure 
to substitute them on death of son even 
if his mother is on record (Aug) 2038 


— O. 22, R. 4—Abatement of appeal as 
a whole — Where the appeal against a 
joint decree abaies in respect of one of 
the respondents due to non-substitution of 
his legal representatives the appeal abates 
as a whole (Aug) 208C 
— 0O, 22, R. 11—See Ibid, O. 22, R. 8 
(July) 172A 
— 0. 27, R. 1—See Ibid, O. 27, R. 2 
(June) 152B 
——0O,. 27, R. 2 — Persons authorised to 
act for Government — Every Government 
pleader authorised to appear on behalf of 
Government is not authorised to act for 
the Government without any express 
authority in that behalf (June) 152A 
O, 27, R. 2—Person authorised to act 
for Government — Only persons autho- 
rised to act without limitations contained 
in O. 27, R. 1 can present a memorandum 
of appeal (June) 152B 
——Q, 32, Rr. 1 and 3—Gross negligence 
of next friend or guardian ad litem—Suit 
by minor to set aside decree or fresh suit 
on same cause of action after attaining 
Majority — Maintainability — Applicabi- 
lity of S. 44, Evidence Act (Oct) 241D 


——O, 82, R. 3—See Ibid, O. 82, R. 1 





(Oct) 241D 
——), 33, R. 2—~Non-disclosure of assets 
— Effect (Dec) 311 


—O, 34, R. 4 — Preliminary decree in 
suit for sale — Mortgage decree based on 
award for recovery of debt — Execution 
against surety liable on judgment-debtor 


Civil P. C. (contd.) 
failing to pay decretal amount — Decree 
when executable (June) 159A 
——O, 34, R, 6— Recovery of balance due 
on mortgage in suit for sale— Expression 
“if the balance is legally recoverable’ — 
Meaning of (Feb) 23 
——— QO, 39, R. 1—Injunction—Meaning of 
(Oct) 241C 
—— 0O. 41, R. 1 — An order under S. 47 of 
the Code being a decree, a copy thereof 
has to be filed along with the memo- 
randum of appeal (May) 128A 


——Q. 41, R. 4— Appeal by one of several 
plaintiffs (July) L76A 
O. 41, R. 20 — Power of appellate 
Court to implead person interested as res- 
pondent (July) 176B 
__..O, 41, R. 83 — Power of Court of ap- 
peal in exceptional cases—O. 41, R, 38 
enables it to pass such decree as ought to 
have been passed or as the nature of the 
case may require (Jan) 16 
——-Q, 41, R. 88 —Power of appellate Court 
to vary decree against respondent against 
whom none has been passed (Sep) 220D 
__..O. 45, R. 18 (2) (d) — Under R. 18 (2) 
(d) the High Court cannot give any direc- 
tion to the successful party by way of 
restricting or preventing it from exercis- 
ing the rights to which it has become 
entitled under the final order of the High 
Court but the High Court can appoint a 
receiver if a proper case is made out 
(Oct) 269A 
——-Q, 47 — See Court-fees and Suits 
Valuations — Rajasthan Court.fees Act, 
Art, 11K (Nov) 292B 


CIVIL SERVICES 


—Railway Establishment Code, R. 1712—- 
Order of punishment, requirements of — 
Reasons must be given (Aug) 196C 


—Rajasthan Medical Service (Collegiate 
Branch) Rules, 1963, R. 80 (2)—Appoint- 
ment on temporary vacancy of lecturer 
simply for the particular end or purpose 
of giving employment to a particular per- 
son is invalid (Apr) 69B 


Mammans tintin mmm 


Conduct of the Elections Rules (1961), 
R. 56 (6)—See Municipalities—Rajasthan 
Municipalities Act (1959), S. 41 (6) 

(Apr) 74C 


Coustitution of India, Arts. 1 (3) (c), 2 and 
3—A citizen of India cannot claim to 
have any fundamental right to enter and 
settle down in the territory which was 
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Constitution of India (conid.) 

formerly a part of Pakistan but was cap- 
tured by India in the War unless and 
until the Parliament has enacted law 
under Art. 2 or 3 to formally assimilate 
such territory in India (Noy) 296A 
——Art. 1 (3) (e)—Object of Art. 1 (8) (ce) 
is not the expansion of India but integra- 
tion and absorpticn of territory which at 
the date of Constitution continued under 
foreign domain (Nov) 296B 
—— Art. 2—See Ibid, Art. 1 (8) 


(Nov) 296A 

— Art, 3—See Ibid, Art, 1 (8) 
(Nov) 296A 
rt. 7 — See also Citizenship Act 


——A 
(1955), S. 9 (2) (Oct) 272B 
— Art. 7—‘'Migrated’’— Meaning of 


(Oct) 272A 
-——Art, 14 
See also 
(1) Debt Laws — Rajasthan Relief of 
Agricultural Indebtedness Act 
(1957), S. 4 (k) (Apr) 95 


- <2) Houses and Rents—Rajasthan Pre- 
mises (Control of Rent and Evic- 

tion) Act (17 of 1950), S, 2 
(Dec) 314 
——Art. 14—Rajasthan Urban Improve- 
ment (Amendment) Ordinance (1972) is 
not violative of Art. 14 (July) 168C 
—— Art, 16—Equal opportunity of em- 
ployment—Temporary appointment of R 
on post of Lecturer—Complete exclusion 
of petitioner’s case from consideration 
while filling post notwithstanding that R 
and the petitioner were belonging to the 
same category of selection—Held, that 
appointment of R was in violation of 


Art. 16 (Apr) 69A 
-—— Art. 19 (1) (g)—See Municipalities — 
Rajasthan Municipalities Act (1959), 
S. 285 (Nov) 8008 


——Art, 31-D—Validation of certain Acts 
(Sep) 218B (KB) 
___Art. 141—See High Court Rules and 
Orders—Rajasthan High Court Rules, 1952, 
R. 59 (Dec) 317 
——Art. 213 — Emergency— Legislative 
power of Governor — Promulgation of 
Rajasthan Urban Improvement (Amend- 
ment) Ordinance (1972) — Governor had 
power to enact the Ordinance and the 
motive could not be looked into by the 
Court (July) 168A 
=m Art, 226—See also Ibid, Art. 218 
(July) 168A 
——Art. 226—Futile writ — Petitioner 
challenging order of appointment with- 
out delay —Interim injunction from imple- 


Constitution of India (contd.) 
menting order refused on account of order 
having already been implemented — Peti- 
tion cannot be dismissed as infructuous 
(Apr) 69G 
——Àrt. 226 — Declaratory relief —Decla- 
ratory relief that certain appointment is 
invalid can be granted when the appoint- 
ment is made in violation of Art, 16 of 
the Constitution and Service Rules merely 
because mandamus is not an appropriate 
remedy does not disentitle him from 
obtaining the declaration (Apr) 69D 
——Art. 226—Procedure -- Civil Proce- 
dure Code, applicability of—Petition by 
Company—Order 29, R. 1 applies 
(June) 129B 
—— Árt. 226—Who can apply—A person 
who has no personal interest in the sub- 
ject matter of the writ petition or is not 
prejudicially affected by the impugned 
act cannot invoke Art. 226 (Sep) 284 
———Art, 226—Simla agreement— Validity 
—Writ to Prime Minister and President 
of India—Rajasthan High Court has no 
jurisdiction to issue writs to those autho- 
rities (Nov) 296C 
——Art. 254—Promulgation of Rajasthan 
Urban Improvement (Amendment) Ordin- 
ance (1972), without getting President’s 
assent— Validity (July) 168B 
——Art, 299 (1)—Execution of formal 
agreement in accordance with provisions 
of Art, 299 (1) is indispensable for a 
valid contract between Government and 
a private person (Jan) 1 
——Art. 299 (1) — Contracts must be 
expressed to be made by President etc.— 
Effect of non-compliance— Provisions are 
mandatory and not merely directory 
(Mar) 38 
——Art. 311 (1)—Appointing authority— 
Who is—Taking over of a Railway by the 
State, Head of the Department or the Dis- 
trict Officer in the Railway, was the 
appointing authority and not the General 
Manager (Aug) 196B 
—— Art. 363— A pplicability— Rights not 
based on treaty obligation—Civil Court’s 
jurisdiction is not barred (Noy) 279 


——Sch. 6, Entry 55, Explanation as 
added by the Constitution (17th Amend- 
ment) Act, 1964 — Section 15.A of Rajas- 
than Tenancy Act (8 of 1955) cannot be 
struck down as invalid because it does not 
provide for payment of compensation at 
market value for land included within the 
ceiling limit (Sep) 218A (EB) 
——Sch VII, List IJ, Entry 5 — See Ibid, 
Art, 213 . (July) 168A 
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Contract Act (9 of 1872), S. 23 — Lack of 
pleading on the point of illegality of the 
object of a gift deed does not preclude 
party challenging the deed from relying on 
the ground of illegality provided the 
facts on record clearly disclose that illega- 
lity (Feb) 25B 


——§, 28—Unlawful object— Deed of gift 
executed with the motive of re.compen- 
sating donee for past cohabitation which 
is not adulterous — Object of donor can- 
not be said to be immoral or unlawful 

(Feb) 25C 
—S.62 — Novation of contract — By 
substitution of another person 

(Sep) 220B 


Co-operative Socities Act (3 of 1912) 
See under Co-operative Societies 


CO-OPERATIVE SOCIETIES 


—Co-.operative Societies Act (2 of 1912), 
Section 48—Hules under, Rule 18— Award 
given in favour of a co-operative Bank— 
Execution of award— Part of the loan 
amount realised — A fresh award for the 
recovery of remaining amount is nullity 
and inexecutable (Sep) 227 


COURT-FEES AND SUITS VALUATIONS 


— Rajasthan Court.fees Act, Art. 5, Sch, 1 
— Petition under Article 226 of the Con- 
stitution is not a ‘plaint’ as used in 
Article — No ad valorem Court-fee is 
required (Nov) 292A 


—— Art. 11 (k)—Review of order in Writ 
Petition— Review application is an origi- 
nal petition within the meaning of the 
article and requires only fixed Court.fee 
, (Nov) 292B 


—Rajasthan Court Fees and Suits Yalua. 
tion Act (23 of 1961), S. 8 — Set off or 
counter claim—Cost of improvements 
claimed by mortgagee in a suit for redemp- 
tion of usufructury mortgage is not 
a counter claim (May) 120 


—S, 32 (8)—See Ibid.$.8 (May) 120 
“~= S, 88 (1) (A)—Suit for declaration 
of title to property — Cancellation of 


sale deed necessary—Suit falls under this 
section (Jun) 137 


Criminal Procedure Code {5 of 4898)’ 
Ss. 107, 162—A statement recorded in 


Criminal P. © (contd.) 
connection with S. 107 proceedings if it 
contains admission of any person can be 
used for proving the admission of the 
party concerned (Mar) 59B 
——§, 145 — Affidavits — Statements in 
affidavit affirmed to be true to knowledge 
and belief is not a proper affidavit. It 
must also disclose grounds for the belief 
(Mar) 59A 
S, 145—Unless report of a police 
officer regarding the existence of-a dispute 
is made on basis of his personal know- 
ledge, it cannot be admitted in evidence 


Mar) 59C 
———§S, 162—See Ibid, S. 107 


( 
(Mar) 59B 
DEBT LAWS 


— Bombay Agriculturists’ Debt Relief Eet 
(28 of 4847), (As extended to erstwhile 
State of Ajmer)— S, 52—Limitation 

(May) 98A 


——5S, 52—Applicability (May) 98B 


— Rajasthan Relief of Agricultural Indeb- 
tedness Act (88 of 1957), S. 4 (k) — The 
section infringes Article 14 of the Consti- 
tution (Apr) 95 


Deppen eena? 


Displaced Persons (Compensation and Re- 
habilitation) Act (4% of 1954), S. 15 — See 
Civil P. C. (1908), O. 21, R. 93 (Mar) 34 


Easements Act (5 of 1882), S. 35 (b)— Dis- 
turbance of easement—Suit for injunction 
to restrain— Onus on plaintiff (Feb) 31B 


Electricity Act (9 of 1910), S. 24 (2)— Dis- 
pute that can be referred to the Electrica} 
Inspector by a consumer (Jun) 148A 


——5, 36 (2) — Electricity Rules 1956, 
R. 6 (8) framed under Section 37 — Rule 
6 (8) prescribing the period of limitation 
and the mode of preferring appeal governs 
the appeal preferred under S$. 86 (2) also 
(Jun) 148B 
——-5, 42 — Discontinuance of supply of 
energy without reasonable excuse — Loss 
suffered by such discontinuance is action- 
able in Civil Court notwithstanding 


penalty prescribed by S. 42 (Mar) 40A 
——S, 56 
See (1) Ibid, S, 42 (Mar) 40A 


(2) Electricity (Supply) Act (1948), 
i (Mar) 40B 
—— Sch. Cl. 6—See ibid, S, 42 (Mar) 40A 


Electricity (Supply) Act (54 of 4948), 
S, 18 — See Electricity Act (1910), S, 42 
(Mar) 40A 
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Electricity (Supply) Act (contd.) 

——S. 82—See also Electricity Act (1910), 

S. 42. (Mar) 40A 

——5, 82—Protection from suit and pro- 

secution under it not available to Board 
(Mar) 40B 


Evidence Act (4 of 1872), S. 4 — See ibid, 
S. 35 (Oct) 272C 
——§, 85—Relevancy of entry made by a 
public servant in the discharge of his 
official duties about a fact in issue or 
relevant fact does not raise any compul- 
sive presumption (Oct) 272C 
——-S, 41—‘Judgment in rem,’ meaning of 
—Judgment in a suit under S. 92, C. P.C., 
for the settlement of a scheme whether a 
‘judgment in rem’ (Jul) 180A 


——S, 44 — See Civil P, C. (1908), O. 32, 

; (Oct) 241D 
——-5, 47 — Identification of executants’ 
signature — Evidence of non-expert wit- 
ness—When can be relied (Jan) 9C 


~— S. 68 — Proof of execution of docu- 
ment required by law to be attested 

(Feb) 25 
—— 5S, 69—See ibid, S. 47 (Jan) 9C 
——S, 90 — Presumption under section, 


when open (July) 191 
——Ss. 101-104 — See Limitation Act 
(1963), Art. 67 (Nov) 2844 


HIGH COURT RULES AND ORDERS 


—-Rajasthan High Court Rules, 1952, 
R. 59—Single Judge referring question of 
law to Division Bench— Decision of Divi- 
sion Bench is binding on referring Judge 
in deciding case (Dec) 817 

—-R, 182—See Civil P, C. (1908), O. 41, 
R. 1 (May) 128A 


ey Oe 


Hindu Adoptions and Maintenance Act (78 of 
4956), S. 18 — See Hindu Marriage Act 
(1955), S. 25 (Dec) 313 


Hindu Law — Dwyamushvayana adoption 
— Dwyamushvayana form of adoption— 
The ceremony of giving and taking with 
intention to treat the boy as son of both 
should be proved (Jan) 9B 
—— Dwyamushvayana adoption — Sub- 
sequent acts which are inconsistent with 
the fact of adoption cannot be overlook- 
ed (Jan) 9D 
-——-Giving of boy by natural father and 
taking of him by adopting father essen- 
tial for valid adoption (Jan) 9A 
——Religious Endowment — Temple — 
Tests to see whether temple is public or 
private (July) 180B 


Hindu Marriage Act (25 of 1955), S. 3 (b) 
— See Ibid, S. 19 (Oct) 260A 
——S, 9 — See Ibid, S. 25 (Dec) 313 
——S. 9 (1) — Petition for restitution of 
conjugal rights — In the absence of evi- 
dence on hehalf of petitioner, relief could 
not be granted merely on the strength of 
statements in petition (Oct) 253 
———-§. 10—Plea of condonation of cruelty 
— It must be raised specifically and 
cannot be inferred (Nov) 303B 
——S. 10 (a) — Offence of desertion — 
When commences (Nov) 803A 
——S, 10 (a) — Desertion — Husband’s 
earlier petition for restitution of conjugal 
rights dismissed on ground of cruelty — 
Husband not taking any steps towards 


rapprochement — Wife who was the 
wronged spouse cannot be said to be in 
desertion (Nov) 303C 


——S,13 (1) — Dissolution of marriage 
on ground of adultery — Nature of evi- 
dence aud proof (Oct) 260C 


——Ss, 19 and 8 (b) — District Court — 
Meaning of — Acts as a court and not as 
persona designata (Oct) 260A 
——§, 20 — See Ibid, S. 9 (1) (Oct) 253 
——Ss, 25, 9 — Claim for maintenance — 
Decree for conjugal rights—Husband not 
willing to keep wife — Claim for main- 
tenance under S. 25—No suit for it under 
Hindu Adoptions and Maintenance Act— 
Claim maintainable (Dec) 313 


———-§, 26 — Application by a wife for 
custody of a child below five years — 
Court has to be guided by the considera- 
tions underlying the Hindu Minority and 
Guardianship Act (1956) (Oct) 256 


Hiedu Minority and Guardianship Act 
(32 of 4956), S. 6 — See Hindu Marriage 
Act (1955), 8. 26 (Oct) 256 


——S, 8 (2) and (3) — See Court-fees and 
Suits Valuations — Rajasthan Court-fees 
and Suits Valuation Act (23 of 1961), 


S. 38 (1) (a) (June) 137 
—.S. 18 — See Hindu Marriage Act 
(1955), S. 26 (Oct) 256 


Hindu Succession Act (30 of 1956), S. 14 — 
Person merely having right of residence 
if can be said to have acquired property 

(july) 191B 


HOUSES AND RENTS 


—Rajasthan Premises (Control of Rent & 
Eviction) Act (17 of 1950), S. 2 — Power 
to extend the Act to other towns is neither 
arbitrary nor unguided and hence not 
ultra vires Art. 14 of the Constitution 
(Dec) 814 


20 


Houses and Rents — Rajasthan Premisas 

(Control of Rent & Eviction) Act (contd.) 
S. 18 (4) — Payment of arrears of 
rent — The words “for the period of 
which the tenant may have made default” 
occurring in Section 18 (4) mean the full 
arrears of rent be they within limitation 
or barred by limitation (Apr) 65 
S, 18 (4) — Applicability (May) 127 
~S, 13 (4), (5), (6) — Benefits accruing 
under the sections — Landlord can waive 
those benefits (Sep) 23&B 
S, 13 (4)—Scope — Eviction suit fled 
by landiord — Tenant not making deposit 
of all the arrears of rent in Court as 
required—Landlora not objecting to such 
deposit — Held that tenant is not entitled 
to protection (Dec) 306A 
———§, 13 (5)— Eviction suit by landlord— 
Tenant making mistakes in calculating 
arrears of rent and interest — Held thatit 
is a case of no deposit — S. 18 (5) held 
not applicable (Dec) 308B 
-——~§, 18 (6)—Eviction suit by landlord 
—Tenant not filing written statement but 
making deposit of arrears of rent — 
Deposit found to be less than required — 
Held that S. 18 (6) applied even if no 
written statement was filed (Dec) 308C 
——S, 18 (1) (i) — Suit for eviction of 
tenant from a shop — Issue framed by 
` Court using the word ‘premises’ instead 
of ‘shop’ — Held though word ‘premises’ 
may include a ‘shop’ it was necessary to 
use the word ‘shop’ itself to pinpoint the 
controversy (Sep) 228 


SAREAN 


International law — See Constitution of 
india, Art, 1 (3) (Nov) 295A 


Jaipur Registration Act (1944), S. 17 — 
Registration of sales — There was no 
exemption from the requirement of regis- 
tration even in favour of sales made by 
Ruler (Apr) 83B 


daipur Transfer of Property Act (41944), 
S. 53-A —The section does not give a right 
of action for a suit, including a so called 
defensive suit for restoration of possession 
forcibly taken by the transferor or for 
injunction or compensation (Apr) &8C 
———-§, 54—See Civil P, C., 1908, O. 6, R. 2 

(Apr) 88A 


Judicial Pracedents — Observations of 
Supreme Court are not to be read as statu- 
tory enactments—The generality of obser- 
vations are always to be circumscribed 
by facts and circumstances of the parti- 
cular case (Apr) T4À 
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Limitation Act (3 of 4908), S. 3—See Civil 


P. C. (1908), O. 6, R. 17 (Oct) 241G 
——5, 4—See Ibid, S. 12 (Mar) 36 
—— 5, 5— Bee also Ibid, S. 12 (Mar) 38 


————-$, 5—‘Sufficient cause’ for condoning 
delay (May) 123B 
-— S, 12—Time requisite for copies — 
Asceriaining the date of expiration of the 
period for filing an appeal, mode of 
(Mar) 86 
~——$.15 (2)—See Civil] P, C, (1908), S. 80 
(Oct) 2410 
——S, 23 —Obstruction to right of way -—- 
A person whose right to pass along a high- 
way is interfered with, has a recurring 
cause of action and his suit for removal 
of obstruction is governed by S. 23 
(May) 103C 
———Art. 62 — Applicability — Suit for 
money received by guardian of minor — 
Article not applicable (Oct) 241E 
——Art, 89—See Ibid, Art. 120 
(Oct) 241F 
——Art. 102 — Limitation for suit for 
arrears of salary — As the salary becomes 
due at the end of each month and not 
after the order of termination is set aside 
either departmentally or by the Court 
suit for arrears of salary beyond a period 
of three years from the date of the suit 
is barred by time (Aug) 196A 
——Arts. 120 and 89 — Applicability — 
Suit for recovering funds in hands of 
Court of Wards (Oct) 241F 


——-Art, 144 — Adverse possession — A 
joint owner of a staircase from the 
ground floor does not acquire exclusive 
right to the staircase built from the first 
floor on the space above the staircase 
from the ground floor by adverse posses- 
sion (Feb) 19 


Limitation Act (86 of 1963), S. 5 — Exten- 
sion of prescribed period — ‘Sufficient 
Cause’ — Test is whether it is bona fide 
cause (July) 161A 
———-S, 5— Extension of prescribed period 
—‘Sufficient cause’ — A case has to be 
decided as to the existence of sufficient 
cause with regard to the facts and circum- 
stances of each case (July) 161B 
~S 5-—Extension of prescribed time— 
Time allowed by law cannot be enlarged 
on equitable grounds ' (July) 161G 
———Art. 65 — Suit for recovery of com- 
pensation on forward contract— Article 65 
is applicable and time runs from the date 
specified for the performance of the con- 
tract (Oct) 247 
Art. 67—Landlord and tenant — Suit 
for ejectment — Plea of limitation should 
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Limitation Act (4963} (contd.) 
be specificaily taken—Burden of proving 
that tenancy is determined more than 12 
years before filing suit lies on tenant 

(Nov) 284A 
~———Art, 118 — Suit for recovery of secu- 
rity deposit for due performance of the 
contract is governed by Art. 118 

(May) 101A 
Mines and Minerals (Regulation and Da- 
yaiopment) Act (67 of 1957), S. 3 (c) — 
Minor mineral — ‘‘Morrum” and “brick 
earth” are two separate minerals and both 
of them are declared by Central Govern- 
ment as minor minerals (June) 145A 
——S.9 (3) Proviso (b) — Prior notifica- 
tion declaring two grades of limestone 
and enhancing royalty in respect of 
superior grade of limestone — Subsequent 
notification within four years of the 
earlier one abolishing grades and pres- 
cribing rate of royalty of superior grade 
is invalid (June) 129A 
—-—S. 15—Power of State Government to 
make rules in respect of minor minerals 
— State Government is competent to fix 
rate of royalty in respect of minor mine- 
rals (June) 145B 


Motor Vehicles Aot (4 of 1939), S. 2 (18}— 
Definitions — Term Motor Vehicle in- 
cludes a tractor with trolley attached — 
If trailer is used for carriage of goods it 
falls within definition of 'goods vehicle’ 
(July) 163A 
~—S. 110D — Ninety days period of 
iimitation — Time taken for obtaining a 
copy of decree cannot be deducted while 
computing a period of limitation 
(Oct) 271 
MUNICIPALITIES 


—-Bikaner Municipal Act (6 of 19323), 
S. 51 (£)—See ibid, S. 118 (b} (May) 103A 
~—— 5, 113 (b) (Since repealed) — Munici- 
pality cannot let out the parts of public 
highways for setting up stalls 

(May) 103A 
—— 5, 114—See ibid, S. 118 (b) 

(May) 103A 
——S, 129—See ibid, S, 118 (b) 

(May) 108A 


Rajasthan Municipalities Act (88 of 
4959), S. 38 — While itis desirable that 
serial numbers of ballot papers which are 
to be scrutinised and re-counted shouid 
be mentioned in the election petition, it 
cannot be the sine qua non in each and 
every case (Apr) 74B 
——S, 40 — Presentation of election peti- 
tion— Whether presentation to Munsarim 


Munisipalities— Rajasthan Municipalities 
Act (contd.) 

of District Judge is presentation to Dis- 
trict Judge (July) 177A 
——S§, 40 read with S. 41 (3) — Applica- 
bility of O. 4, R.1,C. P.C., is not ex- 
cluded (July) 177B 
——-—S, 41 (6)—It is not necessary for the 
returned candidate to file a recrimination, 
before he claims the benefit of the votes 
in his favour that are found to be valid 
as a result of the recount (Apr) 74G 
——S, 90 (b) — Failure on part of Board 
to make bye-laws — Board could still re- 
fuse to grant licence on grounds of public 
safety, convenience and health 

(Nov) 300A 
——S§, 92 (2) (f) — See Municipalities — 
Bikaner Municipal Act (1923), S. 118 (b) 

May) 108A 
———§, 161—See Municipalities— Bikaner 
Municipal Act (1923), 5. 118 (b) 

(May) 108A 
——§, 163—See Municipalities —Bikaner 
Municipal Act (1923), S. 118 (b) 

(May) 103A 
S, 235-—See also Ibid, S. 90 (b) 

(Nov) 800A 
—-——S, 235 — Power of Board to refuse 
licence to open a shop — Not violative of 
Art. 19 (1) (g) of Constitution: (Nov) 300B 


PANCHAYATS 


—Rajasthan Panchayat Samitis and Zilla 
Parishads Act (87 of 1959), S. 19, Proviso 
—Resignation of Pradhan — A Pradhan 
can withdraw his resignation before it 
becomes effective (Mar) 51 


ae Pole 


Partnership Ast (9 of 1932), S. 4—Partner- 
ship—Proot (Nov) 288B 


Penal Code (45 of 1860), S. 268 — 'Public 
nuisance’—-See Civil P. C, (1908), S. 91 (2) 
(May) 108B 

——S, 497—See Contract Act (1872), S. 23 
(Feb) 25C 

Precedents — See High Court Rules and 


Orders — Rajastan High Court Rules, 
1952, Rule 59 (Dec) 317 


Provincial Insolvency Act (5 of 1980), S. 47 
—Secured creditors — Insolvency of a 
surety does not undermine the interests 
of a secured creditor (Jun) 159D 


Railway Establishment Code 
See under Civil Services, 
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Rajasthan Civil Courts Ordinance (41950), 
5. 10 (3) — Power of District Judge to 
transfer case to Additional District Judge 
(Oct) 260B 
Rajasthan ourt.fees and Suits Valuation 
Kot (23 of 1961) 
See under Court Fees and Suits Valua- 
tions. 


Rajasthan Court of Wards Act (28 of 
1981). Ss. 50 (1) and 54 (1)—Applicability 
-~Exercise of powers under Section 50 (1) 
after release of estate from superinten- 
dence of Court of Wards — Suit in Civil 
Court—Not barred under Section 54 (1) 

(Oct) 241A 
mO, 54 (1) — See ibid, S. 50 (1) 

(Oct) 241A 


Rajasthan Forest Act (48 of 1953), S. 48— 
Responsibility of Forest Officer for loss 
or damage caused to party (Oct) 257A 


——§, 838 — Government lien on forest 
produce when terminates (Oct) 257B 


Rajasthan High Court Rules 1952 
See under High Court Rules and Orders, 


Rajasthan Land Reforms and Resumption 
of Jagirs Act (6 of 1952) 
See under Tenancy Laws. 


Rajasthan Land Reforms and Resumption 
of Jagirs Rules (1954) 
See under Tenancy Laws. 


Rajasthan Land Revenue (Saline Areas 

Allotment) Rules (4962)—Declaration of 

certain area as ‘reserved area’ — Effect 
(Sep) 209B 

Rajasthan Medical Service (Collegiate 

Branch) Rules 1963 

See under Civil Services. 


Rajasthan Motor Vehicles Taxation Act 
{14 of 1951), S. 3—Rajasthan Motor Vehi- 
cles Taxation Rules (1951), R. 28 (h)— 
Exemption— “Agricultural operations” — 
Carrying of bricks in tractor trailer for 
construction of house or cattle shed is 
not agricultural operation (July) 165B 


Rajasthan Motor Vehicles Taxation Rules 

(4951), R. 28 (h) — See Rajasthan Motor 

Vehicles Taxation Act (11 of 1951), S. 3 
(July) 165B 


Rajasthan Municipalities Act (38 of 1959) 
See under Municipalities. 


Rajasthan Panchayat Samitis and Zilla 
Parishads Act (87 of 1959) 
See under Panchayats. 


Rajasthan Premises (Control of Rent anc 
Eviction) Act (17 of 1950) 
See under Houseg and Rents. 


Rajasthan Relief of Agricultural Indebted- 
ness Act (28 of 1957) 
See under Debt Laws. 


Rajasthan Tenancy Act (8 of 1955) 
See under Tenancy Laws. 


Specific Relief Act (4 of 4877), S. 15—Con- 
tract to resale immovable property-— Pay- 
ment not made on appointed day — Con- 
tract cannot be specifically enforced 
(Oct) 250B 
Spacific Relief Act (47 of 1968), S. 34 — A 
suit for a bare declaration of a right 
without further relief for possession and 
other reliefs in the facts and circum- 
stances of the case is not sustainable in 
law as it will be within the mischief of 
S. 34 (Oct) 263F 


TENANCY LAWS 


— Rajasthan Land Reforms and Resump- 
tion of Jagirs Act (6 of 1952), S. 23—Non- 
submission of list of private properties 
by Jagirdar— Effect of (Mar) 33 


—Rajasthan Land Reforms and Resumption 
of Jagir Rules (19543, R. 22— See Tenancy 
Laws — Rajasthan Land Reforms and 
Resumption of Jagirs Act (1952), S. 28 


(Mar) 33 

Rajasthan Tenancy Act (3 of 4955) 
——S, 15A 
See also 

(1) Constitution of India, Sch. 6, 

Entry 55 (Sep) 218A (FB) 


(2) Constitution of India, Art. 31B 

(Sep) 218B (EB) 
-——-§, 15A (as amended)—Section is valid 

(Sep) 218C {£B} 
~—-$, 3/—The agricultural land which is 
in the occupation of a tenant is not liable 
to attachment in the execution of a decree 
obtained against him (May) 116C 
~~ S, 41—Sale by Isar — Prior permis- 
sion of the Revenue Commissioner not 
obtained—Validity (May) 116A 
——-5, 42— See Ibid, S. 41 (May) LIGA 
———§, 43—See Ibid, 5.41 (May) 116A 


Snes TE 


Tort—Actionable wrong—See Electricity 
Act (1910), S. 42 (Mar) 40A 


Transfer of Property Act (4 of 1882), S. 53 
—Fraudulent preference — Transfer by 
debtor of his building in favour of his 
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TF, P. Act (contd,) 

wife who had a genuine debt outstanding 
in her favour against him, in considera- 
tion of which transfer was executed— 
Preference to wife over other creditors, 
not voidable under S, 53 (Apr) 87 


——S.53A — See Jaipur T. P. Act (1944), 


S. 53A (Apr) 83C 


—-—S, 58 (c) — Sale of immovable pro- 
perty — Separate agreement of reconvey- 
ance — Not a mortgage by conditional 
sale (Oct) 250A 


——§, 58 (f) — Mortgage by deposit of 
title-deeds — Where under a contract title- 
deeds relating to mortgaged properties 
are delivered to creditor with intent to 
create a security thereon the transaction 
being a simple mortgage is valid despite 
the fact of non-applicability of the section 
to particular area (Jun) 159B 


——S, 60 —Clog on equity of redemption 
—Terms in mortgage deed in the facts 
and circumstances of the case whether 


T. P, Act (contd,) . 

oppressive and length of term whether 
operating as clog (Nov) 293 
—S. 61 — Subsequent borrowings by 
mortgagors agreeing to repay before 
redemption of mortgage — In suit for 
redemption, mortgagee can claim amount 
subsequently lent (Sep) 230 
———§. 106— Lease of immovable property 
—Notice to terminate —Who can give 
(Mar) 55B 
——-S, 106 — Law to the contrary—Term 
fixed under lease deed expired— No fresh 
contract express or implied — Tenant 
would become statutory tenant — Yet so 
long as the acts of tenant did not come 
within the mischief of Rent Control Law 
no cause of action would accrue to land- 

lord to bring suit for ejectment 
(Nov) 284C 
—-S, 111 (g)— Determination of lease by 
forfeiture —Notice to determine necessary 
(Mar) 55A 
——5, 122—See Contract Act (1872), S. 23 
(Feb) 25B 


ERRATA 


A. I. R. 1972 Rajasthan 127 (V 59 C 82), (May part). 
In the headnote, read Rajasthan Premises (Control of Rent & Eviction) 
Act (17 of 1950) for Rajasthan Tenancy Act (3 of 1955). 


RAJASTHAN GASES OVERRULED, REYERSED AND DISSENTED 
FROM ETC, IN A. I. R. 1972 


Diss. = Dissented from in; Over. —Overruled in; Revers. = Reversed in. 


AIR 1959 Raj 140 = 1959 Raj L W 520, Kesarimal 
y. Dalichand — Diss. AIR 1972 Mys 209 
(Aug). 

AIR 1959 Raj 214 = 1959 Cri L J 1115, Makhanlal 
v. State — Diss. AIR 1972 Raj 196 (Aug). 

ILR (1960) 10 Raj 1470 = 1961 Raj L W 36, 
Jannat Bai v. Firm Janee Khusalji Jetheji — 
Diss. AIR 1972 Ker 27D (Jan). 

(1966) C W No. 1561 of 1966 (Raj), Delhi Cloth 
and General Mills Co. v. Rajasthan Electri- 
city Board — Diss. AIR 1972 Ker 206 (Sep). 

1968 Raj L W 361 == ILR (1969) 19 Raj 946, Bhair 
Gir v. Hanuman Prasad — Diss. AIR 1972 
Raj 59A (Mar). 

(1969) Cri. App. No, 376 of 1965 Dj- 17-1-1969 
Gey Revers. AIR 1972 S G 1502A, B,D 

uly). 


(1968) D. B. Cri. App. No. 587 of 1968, D/- 238-4- 
(Ser (Raj) — Revers. AIR 1972 S C 1888 
pj. 


(1869) 1 Lab L J 382 = 1968 Raj L W 272, Lekh- 
ram Saini v. Union of India — Diss. AIR 
1972 Orissa 56B (Mar). 


AIR 1970 Raj 86 = 1969 Raj L W 555, Alwar Iron. 
Svndicate v. Union ot India — Diss. AIR 
1972 Mys 209 (Aug). 


1970 Raj L W 228 = 1970 Ren CJ &71, Vishwa- 


nath Singh v. Gopilal — Over. AIR 1972 Rai 
127 (May). 


(1971) Cri. Mise. Appln. No. 152 of 1971 D/-~ 11-2- 
a — Revers. AIR 1972 S C 1809 
aug è 


COMPARATIVE TABLES 


supplement to comparative tables of Previous years 


Owing to late receipt of other journals the following supplement to Comparative 
Tables of A. I. R. = Other Journals is issued. 


AIR 1971 Rajasthan 


AIR Other Journals 
299 1972 Rej L W 47 
305 1572 Ren CO J 148 


ee, 


“j 


A, I. R. 1972 Rajasthan = Other Journals 


Other Journals JAIR Other Journals JAIR Other Journals AIR Other Journals: 
1 me 118 oe 198 1972 Raj L W82 269 1972 WLN148 
8 1971 Raj L Wi54 (120 jas 203 isi 1972 Raj L W 188 
3 1971 Raj L W 103 123 me 207 1972 WLN 17 271 1972 WON 212 
6 1971 Raji W327 1127 1971 RenCJ538 |209 1972 RaiL Wits | 1972 Raj L W 397 
19 1971 Raj L W 300 |129 1972 WLN 43 218FB 1972 AC J 460 
fa 1971 Raj L W 257 1972 Raj L W241 |220 1972 Raj LW40 {272 ete i ra es 
wee 133 jee ; aj i 
31 107l Baj L W474 |137 A 227 (1971)7 Co-op a3 [279 1972 Wb N 204 
“4 1971 Rej L W443 |139 1872 Raj L W298 |398 is7aWhLNl y 1872 Raj L W 592 
36 1971RajL wes |140 1972 Bej L W201 1972 Raj L W 657 i288 1971 Raj L W 514 
38 we ore 230 1972 WLN198 |oon 1972 WL N2183 
40 1972Raj LW 142 ron 1972 Baj L W 581 z 
46 a 143 1972 Raj L W88 |ə34 1972 WLN i52 «(| 293 e 
Bl s 145 1972 Raj LW 76 1972 Raj L W 164 [296 1972 W L N 503 
65 1972 Ren C J 49 149 aoe 238 19723 WLW 19 1972 Raj L W 455 
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AIR 1972 RAJASTHAN Ii (V 598 C 1) 

i C. M. LODHA, J. 

M/s. Mangalii Chhotey Lal. Appel- 
fant v. State of Rajasthan. Respondent. 

Second Appeal No. 52 of 1964. D/- 
25-8-1970. against order of D. Parihar 
Dist. J. Kotah, D/- 30-9-1963. 

_ Constitution of India, Art. 299 (j— 
Execution of formal agreement in ac- 
cordance with provisions of Art. 299 (1) 
is indispensable for a valid contract be- 
tween Government and a private per- 
son. ara 18) 


Where no formal agreement as con- 
templated by Art. 299 (1) is executed 
and the notification inviting tenders is 
neither issued by or on behalf of the Rai- 
pram nor the acceptance of the plain- 
tiffs tender is expressed to be made in 
the name of the Raipramukh nor it is 
made by a person authorised in that be- 
half no valid contract came into exisi- 
ence betweenthe plaintiffs and the Gov- 
ernment so as to entitle Government to 
forfeit the amount of deposit. (Para 18) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 302 (V 56) = 

(1969) 1 SCR 351, Abdul Rahi- 
man Khan v. Sadashiva. Tri- 
pathi 


(1969) AIR 1969 Pat 340 (V 56). 
Ram Swarup v. State of Bihar 


(1968) AIR 1968 SC 1218 (V 55)= 
(1968) 3 SCR 214, Mulamchand 
v. State of Madh Pra 

(1967) AIR 1967 Mys 156 (V 54)= 
Firm 


10. 16 
10 


10. 16 


Lakshminarayan v. State 11. 15 
(1966) AIR 1966 SC 580 (V 53)= 
(1966) 2 SCR 63. Laliteshwar 
Prasad v. Bateshwar Prasad 10. 16 


(1963) AIR 1963 SC 1685 (V 50)= 
(1964) 3 SCR 164. Union of India 
v. Rallia Ram 11. 12, 14 
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(1962) AIR 1962 SC 113 (V 49)=. 
(1962) 2 SCR 880. Bhikrai v, 
Union of India 10. 16 

(1962) AIR 1962 SC 779 (V 49)= 
i 2 SCA 375, State of W. B. 

. K. Mondal and Sons 
(954) “AIR 1954 All 393 (V 41)= 
ILR (1954) 1 All 582. Brijlal v. 
State of Uttar Pradesh 13 

(1941) AIR 1941 All 377 (V 28) = 
194] All LJ 570, Devi Prasad Sri 
Krishna Prasad Ltd. v. Secre- 
tary of State 11. 12 

P. N. Datta with V. S. Dave. for Ap- 
pellant; S. K. Tiwari, for Respondent. 

JUDGMENT: The only point for 
decision in this second appeal by the 
plaintiffs is whether the plaintiffs are 
entitled to the refund of the earnest 
money deposited by them with the de- 
fendant State of Rajasthan at the time 
of submitting their tender for. sunplv of 


maize and jowar? l 
court decreed the 


10. 16 


2. The trial 
suit for refund of Rs. 2500/- being the 
earnest money and also for Rs. 450/- asin- 
terest thereon, total Rs. 2950/-. On ap- 
peal by the defendant. the suit was dis- 
missed. Consequently the plaintiffs have 
come in second appeal to this Court. 

3. The facts relevant for the pur- 
poses of this appeal are as follows: 

The State of Rajasthan by a notifi- 
cation (Ex. A. 4) published in the Rajas- 
than Rajpatra dated 6-12-1953 invited 
tenders for purchase of Bajra. maize 
Jowar ete. The tenderer was required 
to make a deposit at the rate of -/4/- for’ 
each maund of grain to be supplied. as 
earnest money with the Commissioner. 
Civil Supplies. Rajasthan. It was fur- 
ther provided by Clause (8) of the said 
notification that the tenderer whose 
tender is accepted would be required to 
complete the supply of the grain as con- 
tracted by him within one month of the 
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communication of the acceptance of the 
tender failing which the earnest money 
would be forfeited by the Government. 
The plaintiffs submitted tender for sup- 
ply of maize and Jowar at Kota, Jhala- 
war. and Baran and deposited Rs. 2500/- 
as earnest money. His tender was ac- 
cepted vide letter of the Commissioner 
of Civil Supplies. dated 27-12-1953 Ex. 
A. 1. by which the Commissioner. Civil 
Supplies also called upon them to con- 
tact the Collectors Kota and Jhalawar 
for execution of the agreement and ar- 
range delivery of the grain within the 
specified period. It appears that the 
plaintiffs were not able to supply the 
contracted grain within one month as 
stipulated. Consequently. thev sought 
extension of period for fulfilment of the 
contract, and by his letter dated 6-2-1954 
the Commissioner. Civil Supplies extend- 
ed time for delivery by another fort- 
night as a special case’ The original let- 
ter dated 6-2-1954 has been placed on 
the record and marked Ex. 5 and Ex. A. 
3. The plaintiffs’ case is that they of- 
fered delivery of the contracted food- 
grains but the same was refused by the 
Collectors concerned. It is further aver- 
red that the Collector. Jhalawar by his 
letter dated 17-2-1954 informed the plain- 
tiffs that the Government would not 
purchase the food-grains from them as 
they, had not executed the agreement 
upto 15th February. 1954. The plaintiffs 
served a notice dated 24-7-1956 on the 
defendant State of Rajasthan requiring 
the latter to refund the earnest money 
Rs. 2500/- failing which they would file 
suit against the State for recovery of 
the said amount along with interest. In 
reply to the said notice the Collector. 
Jhalawar asked the plaintiffs vide his 
letter dated 6-10-1956 to give the ‘neces- 
sary details about the deposit of Rupees 
2500/- and also to supply a conv of the 
receipt so that ‘the necessary steps may 
be taken for refund of the earnest 
money. The letter dated 6-10-1956 is 
marked Ex. 2. By a subsequent letter 
dated 22-1-57. (Ex. 3). the Collector. Jha- 
lawar asked the plaintiffs to approach 
the Administrative Officer. Civil Sup- 
plies Rajasthan for necessary action. The 
earnest money was.. however, not re- 
funded. Conseauently the plaintiffs fil- 
ed the present suit in the Court of Civil 
Judge, Kota on 18-2-1957 for refund of 
earnest money Rs. 2500/- along with in- 
terest. Le. Rs. 450/-. total Rs. 2950/-. 


4. The State of Rajasthan resist- 
ed the plaintiffs’ suit and pleaded that 
the plaintiffs had failed to deliver the 
food-grains within one month of the ac- 
ceptance of the tender as provided in 
the notification and that the order of 
extension dated 6-2-1954 (Ex. A 3) was 
being used by the plaintiffs onlv as a 
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pretext to cover their default. and in any 
case there is nothing to show that the 
‘Collector, Kota ever refused to accent 
the delivery of food-grains by the plain- 
tiffs. It was also pleaded that the plain- 
tiffs were not entitled to get the refund 
of the earnest money inasmuch as the 
Government were entitled to forfeit the 
Same on account of failure on the parf 
of the plaintiffs to deliver the food- 
grains within one month of the accept- 
ance of the tender. 


5. After recording the evidence 
produced by the parties. the learned 
Civil Judge. Kota allowed the plaintiffs’ 
claim and decreed the suit for Rupees 
2950/- as prayed. 


6. Aggrieved by the judgment 
and decree of the trial court the State 
of Rajasthan filed apnealin the Court of 
District Judge, Kota who by his judgment 
dated 30-9-1963, set aside the judgment 
and decree by the ttrial court. and dis- 
missed the plaintiffs’ suit. The plaintiffs 
have. therefore. filed this second appeal. 


; 7. Learned counsel for the ap- 
pellants has contended that a fresh 
period of 15 days had been granted to 


the plaintiffs by the letter dated 6-2- 
1954 (Ex. 5) for supply of the food- 
grains but before the expiry of this 


period the Collector, Jhalawar by his let- 
ter dated 17-2-1954 (Ex. 1) informed 
the plaintiff that he would not accept 
the food-grains. Thus according to the 
plaintiffs the Government of Rajasthan 
had committed breach of contract. and. 
therefore, it was not entitled to forfeit 
the earnest money. It may be observ- 
ed that according to the terms settled 
between the parties the plaintiffs were 
to supply only 162 Mds. of maize to 
the Collector. Jhalawar and the rest of 
food-grains were to be supplied at Kota 
and Baran, and. therefore. the letter Ex. 1 
did not stand in the way of the plain- 
tiffs. so far as the supply of the rest of 
the contracted food-grains is concerned. 
Consequently the plaintiffs cannot suc- 
cessfully set up the letter Ex. I as a 
complete defence for mot supplying the 
food-grains which they had contracted 
to supply. They have. however. pro- 
duced oral evidence in support of their 
assertion that Raghunath Prasad (P. W. 
1) approached the Collector. Kota on 
their behalf and offered the food-grains 
to him but the latter refused to accept 
the same. To substantiate their allega- 
tion in this connection the plaintiffs pro- 
duced P. W. 1 Raghunath Prasad. P. W. 
2 Ghasilal, P. W. 3 Shanti Kumar. P. 
W. 4 Dhanna Lal, P. W. 5 Manakchand 
and P. W. 6 Sunderlal. The learned Dis- 
trict Judge has discussed the evidence 
of these witnesses and has come to the 
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conclusion that their evidence is not 
worthy of belief. It is remarkable that 
the plaintiffs did not address a single 
letter of protest to the Commissioner of 
Civil Supplies regarding the refusal by 
the Collector, Kota to accent the con- 
tracted food-grains from them. On the 
other hand, the State has examined D. 
W. 2 Shri Bhagwat Dutt Thakur. the 
then Collector of Kota and D. W. 1 
Jogendrapalsingh, the then Godown Offi- 
cer, i Supplies. Department of 
Kota. Shri Bhagwat Dutt Thakur has 
stated in clear and unequivocal terms 
that he had never refused to accept the 
supply of food-grains from the plaintiffs. 
The learned District Judge did not ac- 
cept the plaintiffs’ version and I not only 
do not see any reason to differ from 
this finding of fact arrived at by him. 
‘but confirm it on merits also. 

8. Learned counsel for the ap- 
pellants however, contended that even 
if it be held that they did not deliver 
the food-grains as contracted by them 
yet the Government was not entitled to 
forfeit the earnest money as no agree- 
ment had been executed as required by 
Article 299 (1) of the Constitution of 
India. 

9. As a matter of fact the plain= 
tiff-appellants had not taken such a plea 
in the plaint but the Government’s case 
was that the Collector, Jhalawar was 
right in refusing to purchase grain from 
the plaintiffs as the latter had not exe- 
cuted the required agreement vide his 
letter dated the 17th February. 1954 
(Ex. 1). In the letter of acceptance of 
tender Ex. 6. the Commissioner of Civil 
Supplies while accepting the tender call- 
ed upon the plaintiffs to contact the Cola 
lectors. Kota, and Jhalawar for exe- 
cution of the agreement. The question. 
therefore, arises whether in the absence 
of an agreement as contemplated by 
Art. 299 (1) of the Constitution any valid 
contract had come into existence. and if 
not. whether the Government is entitled 
to forfeit the earnest money? This as- 
pect of the case has not been examined 
by any of the two courts below. But 
since it is a pure question of law and 
there is no dispute between the parties 
that such an agreement had not been 
executed, it would not be improper to 
examine this aspect of the matter even 
in second appeal. 

10. Learned counsel for the ap- 
pellants has invited mv _ attention to 
Bhikraj v. Union of India, AIR 1962 SC 
113, State of West Bengal v. B. K. Mon- 
dal and Sons. ATR 1962 SC 779: Lalitesh- 
war Prasad v. Bateshwar Prasad. 
ATR 1966 SC 580: Mulamchand v. 
State of M. P. ATR 1968 SC 1218: 
Abdul Rahiman v. Sadasiva, AIR 1969 
Sc 302 and Ramswarunp v. State of 
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Bihar, AIR 1969 Pat 340 in support of 
his contention. 

11. On the other hand the learn- 
ed Deputy Government Advocate has 
submitted that a valid contract had come 
into existence by acceptance of the ten- 
der by the Commissioner of Civil Sup- 
plies and it was not necessary to execute 
a formal agreement as required by Arti- 
cle 299 (1) of the Constitution and since 
the -plaintiffs defaulted in performance 
of the contract, the Government was per- 
fectly within its right in forfeiting the 
earnest. money. He has relied upon 
Union of India v. Rallia-Ram. AIR 1963 
SC 1685; Devi Prasad Sri Krishna Pra- 
Sad Ltd. v. Secretary of State. AIR 1941 
All 377 and Firm Lakshminarayan v. 
State. AIR 1967 Mys. 156. 

12. In AIR 1941 AN 377 Alaha- 
bad High Court held that the contract 
evidenced by tenders and acceptance of 
tenders is not excluded by section 30 (2) 
of the Government of India Act. 1919 
(to which Art. 299 (1) corresponds) on 
the ground that. 

“A good deal of Government busi- 
ness is being done in the form of ten- 
ders and acceptance of tenders in which. 
till a very late stage, formal deeds are 
not drawn uD......... In our opinion. it is 
sufficient compliance with the terms of 
section 30 if the agreement is expressed 
in writing. and this writing may com- 
prise of a series of letters or a series of 
informal documents.” 


_ 13. _ It may be noted that a later 
Division Bench of the Allahabad High 
Court in Brijlal v. State of “Uttar Pra- 
desh, AIR 1954 All 393 held that the deci- 
sion in Devi Prasad’s case (supra) which 
was decided on the language of S. 30 (2) 
of the Government of India Act. 1919 
would not apply under section 175 (8) of 
the Government of India Act. 1935. which 
introduced two new expressions namely 

“expressed tobe made” and “executed on 
behalf of”. It was further observed that 
under the Act of 1935 a contract does 
not bind the Government unless it is not 
only executed on behalf of the Govern- 
ment but is also expressed to be made in 
the name of the Governor. 


14. In AIR 1963 SC 1685 their 
Lordships were pleased to observe as 
follows: 

“In the absence of any direction bv 
the Governor-General under section 175 
(3) of the Government of India Act pres- 
cribing the manner. a valid contract may 
result from correspondence, if the ‘reaui- 
site conditions are fulfilled. It is true 
that section 175 (3) uses the expression 
“executed” but that does not by itself 
contemplate execution of a formal cona 
tract by the contracting parties. A ten- 
der for purchase of goods in pursuance 
of an invitation issued by or on behalf 
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of the Governor-General of India and 
acceptance in writing which is expressed 
to be made in the name of the Governor- 
General and is executed on his behalf by 
a person authorised in that behalf would 
conform to the requirements of sec- 
tion 175 (3)’. 

It was further held that correspondence 
between the parties ultimately resulting 
in the acceptance note, in our Judgment. 
amounts to a contract expressed to be 
made:by the Government and therefore 
by the Governor-General, because it was 
the Governor-General who had invited 
the tender through the Director of Pur- 
chases. and it was the Governor-General 
who through the Chief Director of Pur- 
chases accepted the tender of the res- 
pondent subject to the conditions pres- 
eribed therein. 


15. Again in AIR 1967 Mys 156 
it was held that the offer made by the 
plaintiff in pursuance of the tender 
notice was accepted by the Government 
and that the acceptance of the offer duly 
communicated to the plaintiff was suffi- 
cient in law to constitute a completed 
and concluded contract between the plain- 
tiff and the defendant State of Mysore. 
The learned Judge was further pleased 
to observe that the offer and acceptance 
of the offer being in writing, it could be 
said that the contract was in writing and 
since the Director of Industries and Com- 
merce accepted the tender on behalf of 
the Government of Madras. all the 
requirements of Art. 299 (1) had been 
duly complied with and consequently the 
agreement was valid. 

16. Now I may deal with the au~ 
thorities cited by the learned counsel for 
the appellant. In AIR 1962 SC 113 it was 
held that where a contract between the 
Dominion of India and the private indi- 
vidual is not in the form reauired by 
S. 175 (3). it cannot be enforced and 
therefore the Dominion of India cannot 
be sued by the private individual for 
compensation for breach of contract. In 
another case AIR 1962 SC 779 their 
Lordships of the Supreme Court reiterat- 
ed the view taken in the earlier case and 
observed that since section 175 (3) of the 
Government of India Act. 1935 has been 
held to be obligatory. it inevitably’ fol- 
lows that contravention of the said sec- 
tion implies the nullification of the con 
tract. In AIR 1966 SC 580 it was held 
by majority that a mere agreement en~ 
tered into in contravention of Art. 299 
of the Constitution and in fact not ratifi- 
ed could not be called a “contract” 
within S. 7 (d) of the Representation of 
the People Act, 1951. In AIR 1968 SC 
1218 it was found that there was no for- 
mal compliance of the provisions of Arti- 
cle 299 of the Constitution but it was 
found that the bids had been accepted 
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by the Deputy Commissioner. Balaghat 
and the acceptance had also been com~ 
municated to the appellant who worked 
the contracts and actually collected lac 
in the forests “in question. The trial 
court refused to grant a decree to the ar- 
pellant in this case with regard to the 
claim on the ground that the contract 
was not void and although there was no 
conformity with the provisions of Arti- 
cle 299 of the Constitution there was 
nothing to prevent the ratification of 
such contracts if they are for the bene- 
fit of the Government. The trial court 
further observed that the appellant had 
performed his part of the contract and 
worked and collected lac from the jun< 
gles in pursuance of the avreement 
and was therefore not entitled to refund 
the amount in deposit. This finding was 
affirmed by the High Court. Their Lord- 
ships of the Supreme Court however 
held that the reasoning adopted by the 
High Court was not correct and after 
referring to the earlier cases on the 
point, they were pleased to hold that the 
provisions embodied in section 175 (3) of 
the Government of India Act and Art. 
299 (1) of the Constitution based on 
the ground of publie policy cannot be 
waived and dispensed with and that there 
is no question of estoppel by ratifica- 
tion in such a case. Thus, their Lord- 
ships treated the contracts as void -but 
keld that the provisions of S. 70 of the 
Indian Contract act can be invoked by 
the aggrieved party to the void contract. 
In a still later case AIR 1969 SC 302 in 
a matter arising out of the Representa- 
tion of the People Act. 1951 where no 
final contracts had been executed as con- 
templated by Art. 299 (1) of the Consti- 
tution their Lordships were pleased to 
observe as follows: 


“The appellant proceeded on the 
footing that there was a binding con- 
tract under which he had undertaken 
the work of construction for ‘the State. 
and the State allowed work and had 
offered to pay him for the work done ‘at 
the rates set out in Form K-~2. The ap- 
pellant could not by virtue of Art. 299 
sue in.a civil court on the agreement in 
Form K-2 for compensation for breach 
of contract. But we are unable to hold 
that the appellant was mot disqualified 
under sec. 9-A of the Representation of 
the People Act merely because the con- 
tracts were not enforceable against the 
State because of Art. 299 (1) of the Con- 
stitution.” f 

17. The law thus appears to be 
well settled that the provisions of Arti- 
cle 299 (1) of the Constitution of India 
are mandatory in character and the con- 
travention of these provisions nullifies a 
contract and makes it void. In other 
words it would be no contract at all and 
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could mot be enforced either by the 
Government or by other person as 
a contractor. Even in cases arising out 
- of election matters under the Re- 
presentation of the People Act, 1951 


their Lordships of the Supreme Court 
have made it clear that contracts 


in contravention of the provisions of 
Art. 299 (1) of the Constitution cannot 
be enforced even though under certain 
circumstances the parties entering into 
such contracts may be. disqualified under 
the provisions of the Representation of 
the People Act. There is therefore no 
escape from the conclusion that there 
cannot be ratification or waiver in the 
matter of a contract entered in contra- 
vention of the provisions of Art. 299 (1) 
of the Constitution. It is therefore to be 
seen whether in the present case the 
provisions of Art. 299 (1) of the Consti- 
tution have been complied with The 
Deputy Government Advocate has stre- 
nuously urged that the notification mark~ 
ed Ex. A. 4 was issued by the Commis- 
sioner, Civil Supplies Department. Gov- 
ernment of Rajasthan on behalf of the 
the Government of Rajasthan and that 
the acceptance of the tender by the same 
officer vide letter dated 27th December, 
1953 marked as Ex. 6 must be deemed to 
be on behalf of the Governor of Rajas- 
than. It.is urged that the acceptance of 
the tender must be deemed to have been 
expressed in the name of the Govern~« 
ment and therefore there was compli- 
ance with the provisions of Art. 299 (1) 
of the Constitution even though no for- 
mal agreement expressed to be made by 
the Raipramukh of the State of Rajas- 
than was executed. 


18. After having bestowed my 
most careful and . anxious consideration 
on the matter. I find myself unable to 
accede to the submission made by the 
learned Deputy Government Advocate. 
A brief analysis of the cases decided by 
their Lordships of the Supreme Court 
referred to above wives a clear indica- 
tion that in their Lordships’ view a 
strict compliance with the provisions of 
Art. 299 (1)_of the Constitution is indis- 
pensable in case of agreements entered 
into by the Union or a State. In other 
words. their Lordships seem to be of the 
view that execution of a formal agree- 
ment in accordance with the provisions 
of Art. 299 (1) cannot be overemphasis« 
ed. In the present case admittediv no 
agreement was executed even though the 
Government was anxious that the agree- 
ment in this respect must be executed 
before the contract is carried out. In 
the letter of acceptance (Ex. 6) the Com- 
missioner of Civil Supplies has. directed 
the plaintiffs to contact the Collectors. 
Kota and Jhalawar for execution of 
agreement and the Collector. Jhalawar 
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also in his letter dated 17th of Februarv. 
1954 (Ex. 1) addressed to the plaintiffs 
Clearly stated that the Government was 
not prepared to purchase the foodgrains 
from the plaintiffs as the latter had not 
executed the agreement. These letters 
make it abundantly clear that the Gov- 
ernment wanted a formal agreement to 
be executed before the contract was car- 
ried out. Apart from that it cannot be 
said definitely that the notification in« 
viting tenders Ex. A4 wasissued bv the 
Government of Rajasthan and so far as 
the letter .of acceptance of the plaintiffs’ 

der is concerned even the learned De- 
puty Government Advocate had to con- 
cede, and in my opinion rightly. that 
the acceptance was not issued on behalf 
of the Government of Rajasthan. But his 
submission was that by reading the letter 
of acceptance with reference to the noti- 
fication Ex. A4 it must be deemed to 
have been issued by the Commissioner 
of Civil Supplies on behalf of the Gov- 
ernment of Rajasthan. There is nothing 
to show that the Commissioner of Civil 
Supplies had accented the tender. on 
behalf of the Government of Raiasthan 
or in the name of the Governor of Raias- 
than or was authorised to issue the same 
on behalf of the Government of Raias- 
than. In this view of the matter apart 
from there being no formal agreement as 
contemplated by Art. 299 (1) of the Con- 
stitution it cannot be said that the noti- 
fication inviting tenders was issued by 
or on behalf of the Rajpramukh of Raijas~ 
than or the acceptance of the plaintiffs’ 
fender was expressed to be made in the 
name of the Raipramukh or was made by 
a person authorised in that behalf. The 
inevitable conclusion of the foregoing dis- 
cussion is that no valid contract came 
Into existence between the plaintiffs and 
the Government.of Rajasthan and the 
latter was consequently not entitled to 
forfeit the amount of deposit. i 


19. In the result I allow this ap- 
peal, set aside the Judgment and decree 
by the District Judge. Kota dated 30th 
September. 1963 and award a decree for 
Rs. 2500/- by way of refund of the de- 
posit in favour of the plaintiffs against 
the State of Rajasthan. The claim for in~ 
terest on this amount upto the date of 
the suit is not pressed. The appellant will 
however be entitled to get interest pen~ 
dente lite and also future interest till 
realisation at. the rate of 3 per cent per 
annum. 


20. In „the circumstances of the 
case the parties are left to bear their 
own costs throughout. 


~ _ 21. Learned Deputy Government 
Advocate prays for leave to appeal to a 
Division Bench, However I do not con- 
sider it a fit case for granting leave to 


r 
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appeal. The prayer is therefore disal- 
lowed. l 
Appeal allowed. 





AIR 1972 RAJASTHAN 6 (V 59 C 2) 
Ç. M. LODHA, J. ` 


Firm Motilal Lalchand, Appellant 
v. Firm Jiwanlal Kailashchand and 
others, Respondents. 


Second Appeal No. 295 of 1964. 
D/- 28-10-1970. against decree of Gopal 
Mai Mehta, Dist. J.. Aimer. D/~ 14-2-1964. 


Civil P. C. (1908), Order 21, Rule 50 
- (2) — A separate application for grant 
of leave under sub-rule (2) for taking 
out execution against alleged partner 
not referred to in clause (b) or (e) of 
sub-rule (1) is not required to be filed 
before filing an application for execu- 
tion. (Paras 6, 12, 13) 
‘ Cases Referred: Chronological Paras 


(1967) AIR 1967 ARN 9 (V 54) = 
1967 All LJ 173, R. S. Satsangh 
Sabha v. Pawan Electric Refrige- 


rating Co. 
{1966) AIR 1966 Ali 409 (V 53), Uma 
ar v. Kanodia Bros 
(1958) AIR 1958 All 176 (V 25), J.K. 
Jute Mills Co. Ltd. v. Birdhichand 8 
(1949) AIR 1949 Cal 113 (V 36) = 
WN 646, Jagannath Jugal 
Kishore v. Chimanlal Chowdhari {40 
(1945) AIR 1945 Cal 303 (V 32) = 
49 Cal WN 256, Pulin Behari v. 
Ishwar Chandra ‘Pal. Firm 10. £2 
(1942) AIR 1942 Mad 501 (2) (V 29) = 
1942-1 Mad LJ 377, Pottiswami 
v. Sait Sulaiman 
(1932) ATR 1932 Pat 323 (V 19) = 
13 Pat LT 751, Kalu Ram v. Sheo- 


nand Rai . 

(1931) AIR 1931 Lah 736 (V 18) = 
33 Pun LR 598. Bombay. Co. Ltd., 
Karachi v. Kahan Singh 

0924) AIR 1924 All 700 (V 11) = 
22 AH LJ 439, Sanwal Das v. Col- 
lector of Etah 

(1921) AIR 1921 All 199 (V 8) = 
19 All LJ 187, Sital Prasad v. 
Clements Robson and Co. 

A. K. Bhandari, N. R. L. Bhargava, 
for Appellant; S. K. Keshote and D. P, 
Gupta, for Respondents. 

JUDGMENT :— This is a decree- 
holder's second appeal arising out of 
an application filed under Order 21, 
‘Rule 50 (2) Civil P. C. for grant of 
leave to cause the decree to be execut- 
ed against Phoolchand, one of the part- 
ners of the judgment-debtor-Firm Jiwan- 
lal Kailashchand. 


2. The appellant Firm Motilal 
Lalchand obtained an ex parte decree 
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for Rs. 2,899/- on 4-2-1950 from the 
Court of Sub-Judge, First Class, Aimer 
against the firm M/s. Jiwanlal Kailash- 
chand. On 10-4-1950 Phool Chand, 
Jiwanlal and Kailashchand partners of 
the defendants firm Jiwanlal Kailash- 
chand applied for setting aside the ex 
parte decree but this application was 
dismissed on 17-10-1952. The order 
dismissing the application was upheld 
right upto the Court of Judicial Com- 
missioner, Ajmer by the latter’s order 
dated 28-1-1954. On 29-6-1954 the 
decree-holder applied for execution of 
the decree to the Court’ of Sub-Judge, 
First Class, Ajmer praying that the de- 
cree be transferred to the Court of 
Civil Judge, Muzaffarnagar for execu- 
tion. This. prayer was allowed and 
the decree was sent to the Court of 
Civil Judge, Muzaffarnagar for execu- 
tion with a certificate of transfer. 
Thereafter on 23-9-1954 the decree- 
holder filed ‘execution application in the. 
Transferee Court praying that the de- 
cretal amount may be ordered to be re- 
covered by attachment. and sale of the 
property of Phoolchand, one of the part- 
ners of the judgment-debtor firm. On 
this application the property of Phool- 
chand was attached, whereupon Phool- 
chand filed objection that he was not 
personally liable for the decree passed 
against the firm Jiwanlal Kailashchand 
and, therefore, his property could not 
be attached and sold in execution of the 
decree. This objection was allowed by 
the Additional Civil Judge, Muzaffar- 
nagar by his order dated 4-12-1957. It 
further appears, that in consequence of 
the aforesaid order by the Muzaffar- 
nagar Court the execution application 
pending before it was also dismissed. 
Thereafter the decree-holder, filed an 
application under Order 21, Rule 50 (2) 
Civil P. C. on 31-3-1958 in the Court 
of Civil: Judge, Aimer praying that 
leave may be granted to the decree- 
holder to cause the decree to be exe- 
cuted against Phoolchand and Baijnath, 
partners of the judgment-debtor-Firm 
Jiwanlal Kailashchand, both of whom 
stoutly opposed the application by filing 
separate replies dated 10-7-1956. The 
main point taken by them was that 
the application filed by the decree-hol- 
der was barred by time. 


3. The learned Civil Judge, Aj- 
mer by his order dated 30-9-1959 held 
that the previous execution application 
filed by the decree-holder on 23-9-1954 
in the Court of Civil Judge, Mazaffar- 
nagar was not in accordance with law 
and could not save limitation. In this 
view of the matter he held that the 
application under Order 21, Rule 50 (2), 
Civil P., C. was barred by time and not 
maintainable. However, in the opera- 
tive part of his judgment he held that 
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it was satisfactorily proved that Phool- 
chand and Baijnath were partners of 
the judgment-debtor firm. 


4. Aggrieved by this order the 
decree-holder’ filed appeal in the Court 
of District Judge, Aimer which was 
also- dismissed by the judgment dated 
14-2-1969. Consequently, the deeree- 
holder has come in second appeal to 
this Court. 


5. The only question for deci- 
sion in this appeal is whether the courts 
below were right in holding that the 
execution application ‘dated 23-9-1954 
fled in the Court of Civil Judge, 
Muzaffarnagar and disposed of on 4-12- 
1957 was not in accordance with law? 
It is admitted by the learned counsel 
for the respondents that if this point is 
decided in favour of the appellant, the 
application under Order 21, Rule 50 (2), 
Civil P. C. filed on 31-3-1959 would be 
maintainable. 

6. It is submitted that the 
Muzaffarnagar Court was competent fo 
grant leave under Order 21, Rule 50 (2), 
Civil P. C. and the mere fact that the 
decree-holder had not moved a separate 
application under Order 21, Rule 50 (2), 
Civil P. C., did not make the execution 
application dated 23rd September, 1954 
as being not in accordance with law, 


7. On the other hand learned 
counsel for the respondents has argued 
that there is no executable decree against 
Phoolchand and unless leave had been 
obtained under Order 21, Rule 50 (2), 
Civil P. C. no execution could be levied 
against Phoolchand at all. It has also 
been argued that leave under Order 21, 
Rule 50 (2), Civil P. C. could be grant- 
ed only by the original executing Court 
and not by the transferee court and 
consequently it was not possible for 
Muzaffarnagar Court to grant leave to 
cause the decree to be executed against 
the personal property of Phoolchand. 
He has also submitted that the order 
of the Additional Civil Judge, Muzaffar- 
nagar dated 4-12-1951 operated as res 
judicata in the present proceedings. 

8. In order to determine whe- 
ther the execution application dated 
93-9-1954 was in accordance with law, 
it has to be seen whether the Muzaffar- 
nagar Court before which it was made 
was competent to act upon it or in other 
words whether the transferee court 
could have granted leave to the decree- 
holder to cause the decree to be exe- 
cuted against Phoolchand as prayed in 
the application itself? There seems 
to be difference of opinion on this point. 
The Lahore and Allahabad High Courts 
have held that a transferee court is 
competent to grant leave under Order 21, 
Rule 50 (2), Civil P. C., Sital Prasad v. 
Clements Robson and Co. AIR 1921 All 
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199; Sanwaldas v. Collector of Etah, 
AIR 1924 All 700; J. K. Jute Mills Co. 
Ltd. v. Birdhichand. AIR 1958 All 176; 
Uma Shankar v. Kanodia Bros., AIR 
1966 All 409 and R. S. Satsangh Sabha 
v. P. E. Refrigerating Co. AIR 1967 All 
9. It will not be irrelevant here to 
state that Order 21, Rule 50 (2), Civil 
P. C. has been amended by the Alaha- 
bad High Court on 1-6-1957, and in sub- 
rule (2) the words “or to which the de- 
cree is transferred for execution” be- 
tween the words “which passed the de- 
eree” and the words “for leave” have 
been inserted. Learned counsel for the 
respondents submits that it was in view 
of this amendment that the Allahabad 
High Court took the abovementioned 
view. 


9. It may be pointed out that in 
the present case the execution  applica- 
tion dated 23-9-1954 was disposed of 
by the Civil Judge, Muzaffarnagar on 
4-12-1957 more than six months after 
the aforesaid amendment. The execution 
application in question was pending at 
the time when the aforesaid amend- 
ment was made by the Allahabad High 
Court and the Muzaffarnagar Court, 
therefore, could apply it to the execu- 
tion application pending before it. But 
apart from that even in the earlier cases, 
AIR 1921 All 199 and AIR 1924 All 700 
the same view had been taken by the 
Allahabad High Court on the unamend- 
ed wordings of Order 21, Rule 50 (2), 
Civil P. C. The Lahore High Court 
also took the same view in Bombay Co. 
v. Kahan Singh, AIR 1931 Lah 736. 

10. A contrary view was un- 
doubtedly taken in Pulin Behari v. Firm 
Iswar Chandra, AIR 1945 Cal 303, Jagan- 
nath Jugal v. Chimanlal Chowdhari, 


` AIR 1949 Cal 113, Kaluram v. Sheonand 


Rai, ATR 1932 Pat 323 and Pottiswami 
v. Sulaiman, AIR 1942 Mad 501 (2). 


Ii. There is no decided case on 
the point of our own Court. However, 
for the decision of the case on hand it 
is not necessary to examine the contro- 
versy, whether the transferee court is 
competent to grant leave under Order 21, 
Rule 50 (2). Civil P. C.. so far as the 
Muzaffarnagar Court was concerned 
which is the transferee court in the 
present ease, according to the view 
consistently taken by the Allahabad 
High Court by which the Mazaffarmagar 
Court was bound, the Muzaffarnagar 
Court was competent to grant the leave. 
In these circumstances I have come to the 
conclusion that by making a praver that 
the decree may be executed against 
Phoolchand, one of the partners of the 
Judgment-debtor-Firm, the decree-holder 
had not applied to the Court to do some 
thing, which the Court was incompe- 
tent to do.- 
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12. Itis true. thatthe decree-holder 
had not made a separate application for 
grant of leave under Order 21, Rule 50 (2), 
Civil P. C. to the Muzaffarnagar Court 
and placed sole reliance on Order 21. 
Rule 50 (1), Civil P. C. for procéeding 
against .Phoolchand personally. It seems, 
however, to be well established ba 
a separate application for grant of 
leave under Order 21, Rule 50 (2), 
Civil P. C. is not necessary. Even in 
the case relied upon by the respondent’s 
counsel, AIR 1945 Cal 303, it was held 
that it is not necessary that leave under 
Order 21, Rule 50 (2), Civil P. C. should 
be asked in a separate petition before 
filing an application for execution. It 
was held that it is permissible to make 
one application combining both the 
prayers and it is not even required to 
ask for leave separately as the applica- 
tion for execution against a particular 
person necessarily implies such a pra- 
yer. In fact this proposition was not 
challenged by the learned counsel for 
the respondents. Consequently the mere 
fact that the decree-holder had not 
made a separate application for grant 
of leave under Order 21, Rule 50 (2), 
Civil P. C. to proceed against Phool 
Chand would not detract from the ap- 
plication for execution being in accord- 
ance with law. 


13. The learned District Judge, 
Aimer has held that the decree-holder 
was not entitled to ask for the relief 
made in the execution application dated 
23-9-1954 as the Court had no power to 
grant such relief. In support of this 
view, he has relied upon Isharchand v, 


Sawat, Firm Johar Mal v.  Bindes- 
wari Prasad and Sitaram v. Madho 
Prasad. All these cases are, how- 


ever, distinguishable inasmuch as it was 
held in them that it was not competent 
for the Court before which the execu- 
tion application had been made to 
grant the relief contained therein. As, 
I have already held above, in the pre- 
sent case the Muzaffarnagar Court was 
competent to grant the prayer con-< 
tained in the Execution application 
Gated 23-9-1954, and the mere fact that 
the decree-holder failed to make a 
separate application under Order 21, 
Rule 50 (2), Civil P. C. for obtaining 
leave in respect of that prayer or that 
the Court did not actually exercise its 
powers under the aforesaid provision to 
grant such leave would not make the 
application incompetent or not in ac- 
cordance with law. e 


14. The last objection raised by 
the learned counsel for the respondent 
that the order of” the Muzaffarnagar 
Court dated 4-12-1957 operated as res 
judicata in the present proceedings is 
also devoid of substance. It may be 
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observed that all that the Muzaffarnagar 
Court decided was that the decree- 
holders could not proceed against Phool- 
chand objector personally under Order 
21, Rule 50 (1), Civil P. C. and that 
the ease did not fall under clause (c) 
of Order 21, Rule 50 (1), Civil P. C. It 
has nowhere decided that it was incom- 
petent to grant leave under Order 21, 
Rule 50 (2), Civil P. C. to cause the 
decree to be executed against Phool- 
chand as partner of the judgment-deb- 
tor firm though it has observed that 
“the case is not ieee by Order 21, 
Rule 50 (2), Civil P. C. as the decree- 
holders do not seek leave to proceed 
against Phoolchand and that no ap- 
plication has been made to the Court 
for permission being granted to proceed 
against him as partner of the firm.” 
This observation. however. does nof 
mean that the Court had decided 
that it was incompetent to grant 
leave to cause the decree to be 
executed against Phoolchand. I, there- 
fore, fail to see how the order of the 
Muzaffarnagar Court dated 4-12-1957 
can be used as a bar against the main- 
tainability of the present application 
dated 31-3-1958 on the principle of 
res judicata? 


15. On a careful examination of 
the facts and the law bearing on the 
points involved in the case I find that 
the Courts below were in error in 
holding that the application dated 31-3- 
1958 made under Order 21, Rule 50 (2), 
Civil P. C. was barred by limitation, 
The contention that such an applica- 
tion should have been made within 3 
years of the decree itself was repelled 
by the courts below and has not been 
rightly pressed before me. 


16. No other point was argued 
by either of the parties. 


17. The result is that I allow 
this appeal, set aside the judgments of 
both the courts below and hold that 
the Executing Court was not correct in 
dismissing the application under Order 
21, Rule 50 (2), Civil P. C. dated 31-3- 
1958 as barred by limitation and not 
being maintainable and send the case 
back to the Civil Judge, Aimer for 
decision of the application on merits. 
In the circumstances of the case, the 
parties are left to bear their cwn costs. 


18. Learned counsel for the 
respondents prays for leave to appeal 
to Division Bench. However, I do not 
consider it a fit case for grant of leave; 
The prayer is refused. 

Appeal allowed. 
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Dhani Bai and others. Appellants v. 
Neem Kanwar and others. Respondents. 


First Appeal No. 29 of 1963, D/- 30- 
7-1970, against judgment and oe of 
G. D. Badgel, Sr. Civil J. No. 1. Jodh- 
pur, D/- 11-12-1962. 


(A) Hindu Law — Adoption — Cere- 
mony of giving of the boy by his natural 
father and the taking of the boy by the 
adoptive father with the intention to 
transfer the boy to the family of 
adoptive father is essential in all adop- 
tions. Law does not accept any substi- 
tute for it. AIR 1954 Raj 17, Rel. on. 

(Para 11) 

(B) Hindu Law — Dwyamushyayana 
adoption — Since Dwyamushyayana form 
of adoption is only a variety of the Dat- 
taka form of adoption, it is essential. that 
the ceremony of giving and taking should 
be proved to have been performed even 
in this kind of adoption and further it 
should be proved that there was an agree- 
ment between the natural father and the 


adoptive father that the boy shall be 
regarded as a son of both. (Para 17) 
(©) Evidence Act (1872), S. 47 — 


Much reliance cannot be placed on the 
evidence of a non-expert witness about 
the identification of the ‘executant’s 
signature, who had only seen the execu- 
tant writing only once or twice, more so 
when the signature had been subscribed 
before witness was born, (X-Ref: S. 69). 
(Para 25) 
(D) Hindu Law — Dvwyamushyavana 
adoption —- Though in such form of 
adoption subsequent conduct of parties 
is not material as the boy remains son 
of both natural and adontive father vet 
subsequent acts which are inconsistent 
with the fact of adoption cannot be over- 
looked. (Para 25) 
Cases Referred: Chronological Paras 
(1964) 1964-1 Andh WR 261 = 
1964-2 Andh LT 199. Narsi Reddi 
v. Rami Reddi 
(1954) AIR 1954 Raj 17 (V 41)= 
ILR (1953) 3 Rai 720. Bhajan 
Das v. Nanuram 11. 19 
(1942) ATR 1942 Bom 193 (V 29)= 
44 Bom LR 333. Ganpatrao vV. 


Balkrishna 12, 15 

(1904) ILR 26 All 472 = 1 AN LJ 

137, Behari Lalv.Shib Lal 5. 12. 13, 15 
1901) ILR 25 Bom 537 = 3 Bom 

LR 73. Krishna v. Paramshri 6 
{1897) ILR 21 Bom 105. Chenava v. 

Basangavda 
(1895) ILR 19 Bom 428. Basava v. 


Lingangauda 
(1888) ILR 11 Mad 157. Vasudevan 
v. Secy. of State 
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[Prs. 1-3] Rai. 9 


eaa 5 Ind App 40 = ILR 3 Cal 
7 (PC). Uma Deyi v. Gokoolan- 
d Das Mahapatra 
(1869) 13 Moo Ind App 85 (PC). 
oo Doss v. Bishumber 
Oss 


5 
Hastimal Parakh. for Appellants; H. 
C, Jain and J. K. Jain. for Respondents. 


JUDGMENT: This appeal by the 
plaintiff and directed against the judg- 
ment and decree of the Senior Civil 
Judge No. 1, Jodhpur. dated the 11th De- 
cember, 1962. involves a question of un- 
usual character for decision. 


2. The parties to the case are 
known as Bhagats. that is. offsprings of 
Gancing girls, Chaterdas and Girdhari- 
das were real brothers. the former being 
the elder one. Chaterdas had only one 
son that is Dhansukhdas. the plaintiff. _ 
Plaintiff's case is that on Migsar Vadi Ist. 
Smt. 1954, corresponding to 25th Novem- 
ber, 1897 he was adopted as Dwyamush- 
yayana son by Girdharidas whose first 
wife had died about a year after the 
marriage and since then the latter gave up 
the ideaof remarrying and adopted an 
attitude of renunciation. However. near 
about Smt. 1962. he married Mst. Sigrati 
and from her a daughter named Ramrakhi 
who is defendant No. 1 was born. De- 
fendant No. 2 is the son of Ramrakhi. 
Girdharidas and Chaterdas remained 
joint till Jeth Sudi 15, Smt. 1987 when 
they divided their properties and start- 
ed living separately. Plaintiff being the 
son of both brothers. used to live with 
both of them as their son. On 12-9-1949. 
under the influence of respondent No.1 
and her mother. Girdharidas made a gift 
of his properties mentioned in para 6 of 
the plaint in favour of respondent No.1 
and her son respondent No. 2 and execut- 
ed a registered document in their favour. 
Girdharidas died on Posh Sudi 8 Smt. 2006 
(correspondent to 27th December 1949 
and his last rites were performed by the 
plaintiff. Plaintiff instituted a suit for 
cancellation of the said gift~deed but it 
was dismissed by the trial court on 16-100 
1958 on the ground that no conseqauen- 
tial relief for possession was praved. 
Hence the plaintiff instituted the present 
suit on 1-9-1959 for recovery of the pro- 
perties gifted by Girdharidas in favour of 
the respondents. 


3. The suit was contested by the 
respondents and plaintiffs status as 
Dwyamushyavana son of Girdharidas and 
the fact of his adoption in Smt. 1954 was 
denied. It was stated that Girdharidas 
at the age of 16 vears had married one 
Mst. Anandi in Smt. year 1954 but the 
latter died in Samwat Year 1955. On her 
death, Girdharidas married Mst. Sigrati 
in 1956. It was denied that Girdharidas 
bad given up the idea of re-marrving or 


10 Raj. [Prs, 3-5] Dhani Bai v. Neem Kanwar (Bhargava. Jj 


had adopted an attitude of renunciation. 
It was also denied that any agreement 
regarding the plaintiffs adoption was 
executed in Smt. 1954. and if such docu- 
ment was in possession of the plaintiff. 
it was false and fabricated. It was also 
stated that Girdharidas being a minor 
in Smt. 1954 was incompetent to enter 
into any contract and the plaintiff too 
was not even born on the alleged date of 
adoption. It was also stated that Gir- 
dharidas and Chaterdas had separated in 
Smt. 1965 although a division of im- 
movable property took place in Smt. 
1987. It was admitted that Girdharidas 
made a gift of the disputed property in 
favour of the respondents but it was 
stated that the gift was made voluntari- 
ly and not under the undue influence of 
the respondent No. 1. and her mother. It 
was stated that the respondents were in 
possession of the disputed properties 
from the time of the execution of the 
gift-deed in their favour. It was also 
stated that the plaintiff never lived with 
Girdharidas nor did he give any part of 
his earnings to the latter. It was ad- 
mitted that the plaintiff had filed a suit 
for the cancellation of the swift deed but 
it was stated that the plaintiff had inten- 
tionally omitted to sue for the conse- 
queniial relief of possession and so the 
present suit was barred under O. 2 R. 2 
C.P.C. Plea of res judicata and the. bar 
of limitation was also raised. 


4. The learned Senior Civil Judge 
on the pleadings of the parties framed as 
many as 10 issues but for the decision of 
this appeal. only issue No. 1 needs be 
set out: 

.“Did Girdharidas execute the writ- 

ing dated Migsar Vadi 1 Smt. 1954 and 
is the plaintiff Dwyamushyavana son of 
Girdharidas?” 
Learned counsel for the respondents has 
not pressed his objection regarding the 
plea of res judicata. limitation and the 
ae ose barred under O. 2 R. 2 
C. ; 


o | OD The question of Dwyamush- 
yavyana kind of adoption has seldom been 
raised before this Court Dwvyamushva- 
yana. son is the son of two fathers. The 
Dwyamushvyayvana son or son of two 
fathers isamodern relicof the old but 
now obsolete institution of Niyog. “It has 
passed through four stages. Jn the first 
stage, he was the Kshetrai son of the 
wife who belonged both to the begetter 
as wellas to his mother’s legitimate hus- 
band. the rule being that if any one sows 
on my land. he sharesthe crop with me. 
In the second stage he was the son of 
Niyog by a relation or a priest appoint- 
ed to procreate him on the wife. In 
the third stage he being the only son 
of his father, he was permitted to be 
shared by his brother who would have 
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formerly been entitled to the Niyog 
company of his wife and who. there« 


fcre. was entitled to a share in hbis 
brother’s son even though begotten by 
him without his assistance. In the 


fourth and present stage he is merely 
the son of two fathers whether these 
be brothers or not'and (the only con- 
dition required for their joint paternity 
is that they should. before the adoption, 
have agreed to treat the son as the 
common son of both.) Such an agrees 
ment may be express or implied.” (See 
Sir Hari Singh Gour. Hindu Code, Third 
Edition. page 442 para 835). It was fur- 
cae observed in the same book in para 


“Though the practice of filial part- 
nerships is on the wane. the reported 
cases show that it is not yet dead. and 
amongst certain people as in the case of 
Nambudri Brahmins of Malabar it an 
pears to be the usual form ‘of adoption. 
It is practised. amongst Lingayats whe- 
ther the brothers are joint cr divided 
and in the southern districts of the 
Bombay presidency and is not unknown 
in Bengal. the United and the Central 
Frovinces. though it is held to be une 
known in the Punjab.” 

In Narsi Reddi v. Rami Reddi. (1964) T 
Pa WR 261. Gopalakrishnan Nair J. 


“The Dwyamushayayana form of 
adoption had long become obsolete in 
Madras on the East Coast. Therefore. 
an adoption in that form is not now 
valid. _ = 

_Several forms and practices in the 
ancient texts of Hindu Law have been 
abandoned in later: times. In other 
words. they have’ become obsolete. If 
is idle to seek to revive them now. when 
we have advanced and developed modern 
“aes and ethical standards and out- 
ook. 


_ The Dwyamushyavana form of adop- 
tion was never recognised by Mitak« 
Shara. The ancient texts or source 
books of Hindu Law did not recognise 
Dwyamushyayana. now recognised in 
parts of Bombay State and State of 
Uttar Pradesh. This form of adoption 
seems to have been a contribution or 
gloss of commentators who came much 


after Viinaneswara. The only Dwyamu- 


shyayana (son of two fathers) spoken of 
In Mitakshara is the Kshetraia. i.e.. the 
son begotten by a person on the wife of 
another person. And this species of 
Sson Is now obsolete in Hindu Law.” 

It is true that Kshetraia form of adop~ 
tion has become obsolete, but Dwyamu- 
shyayana form of adoption in the pre~ 
sent form-has been recognised by many 
courts. See Vasudevan v. Secretary of 
State. (1888) ILR 11 Mad 157. Chenava 
v, Basangavda. (1897) ILR 21 Bom 105 


j , k ` 
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Basava v. Lingangauda. (1895) ILR 19 of Dwyamushyayana adoption. ` cere- 
Bom 428. Nilmadhub Doss v. Bishum- mony of giving and t was essen- 
ber Doss. (1869) 13 Moo Ind App 85 tial and because it has not been so pro- 


(PC), Uma Deyi v. Gokoolanund Das 
Mahapatra, (1877) 5 Ind Anp 40 (PC) 
and Behari Lal v. Shib Lal (1904) 
ILR 26 All 472. 

, 6. In the History of Dharma- 
sastra by P, V. Kane. Vol. III at page 
685. it has been said: 


“A dattak is of two kinds. kevala 
{simple or ordinary) and dwyamushva~ 
yana (the son of two fathers). When a 
man gives his only son in adoption to 
another under an agreement that he is 
to be considered as the son of both the 
natural father (ianaka or janakapitr) 
and of the adoptive father (palaka) the 
Son so given is called dwyamushyay- 


7. In the Principles of Hindu 
Law. Second Edition by R. Sarvadhi- 
ie it has been stated at page 418 

t 


“There is a variety of the dattaka 
son to whom the name of dwvyamushva- 
vana has been applied. Dwvamushva- 
yana means the son of two fathers. The 
term is, applicable to an, adopted son 
(dattaka) retaining his filial relation to 
his natural father with his acauired 
relation to his adoptive parent. Where 
a mutual agreement between the natu- 
ral father and the adopter exists. to the 
effect that the adopted - should be the 
son of the natural father and the adop- 
ter likewise. the son so adopted is tech- 
nically called a dwvyamushvayana.” 
Further at page 420. the learned author 
also states with regard to Dwvyamush- 
yayana: 

“It is only a variety. as we said. of 
the dattaka form of adoption. and so 
long the dattaka form of adontion is 
recognised by Hindu Law. ‘the son of 
two fathers’ will receive his rights. 
shall belong to both as a son. and shall 
succeed to the estate both of his adop- 
tive and natural parents.” 

8. In this case the plaintiff for 
the proof of his adoption principally 
relies on Ex. P-2, the adoption deed 
dated Migsar Vadi ist Smt. 1954. He 
has also produced an entry from the 
Bahi Bhat Ex. P-3 to support his adop- 
tion. Oral evidence has also been given 
to prove the adoption. The defendants. 
on the other hand. produced oral evi- 
dence as well as a large number of 
documents to show that the adoption 
never took place nor was anv agreement 
executed by Girdharidas and till the 
latter’s death. plaintiff was never treat- 
ed or recognised as his son. 

9. The learned Senior Civil Judge 
on a consideration of the evidence before 
him came to a somewhat contradictory 
finding. He held that even in the case 


ved in the present case, the plaintiff 
cannot be regarded as Girdharidas’ 
adopted son. He found that execution 
of Ex. P-2 was proved but at the same 
time he held that the document was not 
genuine and appeared to be fabricated. 
He further found that Ex. P-2 wasa 
unilateral document executed only by 
Girdharidas and Chaterdas was nota 
party to it. and. hence it was not an 
agreement between the natural father 
and the adoptive father. He further 
found that in Smt. 1954. Girdharidas 
was a minor and was incompetent to 
enter into any contract. Further the cir- 
cumstance . that Girdharidas had married 
Anandi in Smt. 1954 who had died in 
1955 further shows tthat Ex. 2 was a 
fabricated document. Besides this. the 
learned Judge found that the various 
documents produced by the respondents 
showed that the plaintiff was always 
treated as a son of Chaterdas and not of 
Girdharidas. 

10. Learned counsel for the appel- 
lant has strenuously contended in this 
Court that firstly the ceremonv of giv- 
ing and taking was not essential in the 
case of Dwyamushvayana adoption. But 
even if that be so. it should be presum- 
ed from the contents of Ex. P-2 that all 
necessary ceremonies including that of 
giving and taking had been duly perform- 
ed. He points out that once the trial 
Judge came to the finding that Ex. P-2 
Was executed by OGirdharidas he was 
bound to hold that the plaintiff was his 
Dwvyamushvavana son. regardless of the 
subsequent conduct of the adoptive 
father, Lengthy arguments were ad- 
dressed on the auestion whether the 
ceremony of giving and taking was es- 
sential in this form of adoption or not. 
But no direct authority was cited either 
for or against the proposition. 

11. It is well settled that the most 
essential ingredient in adoption is giving 
of the boy bv his natural father and the 
taking of the boy by the adoptive father 
with the intention to transfer the bov to 
the family of the adoptive father. This 
ceremony is the essence of all adoptions 
and the law does not accent any sub- 
stitute for it. Im Bhajan Das v. Nanu 
Ram, ILR (1953) 3 Raj 720 = (AIR 1954 
Rai 17) which was a case from Marwar 
(former Jodhpur State) it was held that 

“Under the Hindu Law. the phvsi- - 
cal act of giving and receiving is abso- 
lutely necessary to the validity of an 
adoption and this is so not onlv in the 
case of twice-born classes but also in 
the case of Sudras. 


In Marwar (former Jodhpur State) also 
the ceremony of giving and receiving 
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is absolutely necessary to the validity 
of an adoption, although no _ particular 
form is required as far as giving and 
acceptance are concerned. All that Hindu 
Law requires is that the natural parent 
shall be asked by the adoptive parent to 
give his son in adoption and -that the 
boy shall be handed over and taken for 
this purpose.” 

12. Learned counsel for the ap- 
pellant however contends that a mere 
agreement between the natural and the 
adoptive father that the boy shall be 
regarded as a son of both of them is 
enough to prove Dwyamushvavana adop- 
tion and no other ceremony is essential 
in this kind of adoption. In support of 
his contention. he has placed reliance 
upon (1904) ILR 26 All 472 (supra) and 
Ganpatrao v. Balkrishna. AIR 1942 Bom 
193. However. in both the above cases, 
their Lordships were not dealing with 
the question whether the ceremony. of 
giving and taking was essential for 
Dwyamushyayana adoption or not 


13. In (1904) ILR 26 All 472 
(supra) there was no dispute about the 
adoption of Raghunandan Prasad bv 
Naubat Ram according to Nitya Dwvya-~ 
mushyayana form. There the question 
was whether Raghunandan Prasad’s 
natural mother was entitled to succeed 
to her son in preference to that of Ban- 
dhus or Sapindas. A contention was 
raised in that case that as none of the 
initiatory ceremonies were perform- 
ed by the natural father of Raghunan< 
dan Prasad, his connection with his 
natural family was severed. save that he 
continued to be the son of his natural 
father for the purpose of inheriting his 
property and performing his obseauies. 
and that in other respects the relations 
with his own family were severed. and 
that he could not transmit the property 
which he might inherit from his natu- 
ral father to any member of the fami- 
ly of that father. Their Lordships ona 
consideration of various books on Hindu 
Law and ancient texts on Hindu 
Law repelled the contention and held 
that “the natural mother of a Hindu 
adopted into another branch of his 
family by the nitya dwvamushvayvana 
form of adoption does not. on account 
of such adoption. lose her right of suc- 
cession to her son in the absence of 
nearer heirs. (An adoption in the abso- 
lute dwvamushvayvana form depends up- 
on and has its efficacy in the stinula~< 
tion entered into at the time of adop- 
tion between the natural father and the 
adoptive father and does not depend up- 
on the performance of anv initiatory 
ceremony by the natural father.” This 
decision is. therefore. no authoritv for 
the proposition that ceremony of giving 
and is essential in the case of 
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dwyamushyayana form of adoption. 
‘Learned counsel had some wmis-under< 
standing about the initiatory ceremony 
and thought that it also included the 
ceremony of giving and taking. But that 
is not so. Initiatory ceremony refers to 
the ceremony of tonsure and investiture 
of thread, 


14. The following observations of 
their Lordships may, on the other hand. 
suggest that the ceremony of giving and 
taking is also essential in this kind of 
adoption: 


“In _the case before us the gift was 
a qualified gift. The son was given and 
accepted in adoption upon the clear sti- 
pulation that he should continue the 
son of his natural father. and hence that 
his relations with the family of his natu< 
ral father should not be severed.” 
So in that case there was a gift and the © 
boy was both given and accepted. It 
shows that the ceremony of giving and 
taking took place and there was further 
stipulation between the natural father 
and the adoptive father that the boy be 
treated as the son of both. 


15. In Ganpatrao v. Balkrishna 
(supra) also the question was about the 
right of the sons of the person adopted 
to succeed in the adoptive family and 
Participate in the inheritance of the 
adopter. Whether the ceremony of giv- 
ing and taking in such form of adoption 
is essential was not the point in contro- 
versy in that case too. Their Lordships 
relying upon the decision of the Allaha- 
bad High Court in (1904) ILR 26 All 472 
(supra) also held: 


“The efficacy of the nitya dwyamu- 
shyayana would depend upon the sti- 
pulation ‘entered into at the time of his 
adoption and not upon the performance 
of the initiatory ceremonies such as 
chuda and upanavana as in the case of 
incomplete or anitva dwyamushvayana. 
Therefore. in the case of a nitya dwya- 
mushyayana son whose double relation- 
ship depends on an express agreement 
the question by whom the ceremonies 
were performed is irrelevant.” 

The following observations, however. of 
Wassoodew J. at page 196 indicate that 
the stipulation was in addition to the 
Need ceremonies necessary for adop- 
on: 

; “These intricacies need not be con 
sidered, in my opinion. in the present 
ease. for here the adoption has taken 
place after marriage, that is. after the 
investiture andthe necessary “sanskaras” 
and with a stipulation attending the 
“dattaka” ceremonv.” 

(The underlining is mine) 

16, However. in Krishna v. Par- 
amshri, (1901) ILR 25 Bom 537. Ranade 
J. while dealing with. the question whe 
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ther a Hindu widow can make a valid 
wift of her only son in adoption observ- 


“The ceremonies prescribed in the 
Dwyamushyayana form of adoption are 
the same as in the case of an absolutely 
adopted son or a Shudha Dattaka. The 
only addition is of an undertaking or 
stipulation that the child should belong 
to both the giver and the adoptor.” 
These observations coming from a verv 
eminent Judge deserve great weight 
and respect and in my opinion. 
clinch the issue. This ftudgment has 
been auoted by various commenta- 
tors on Hindu Law in support of 
the proposition that for dwvyamushva- 
yana adoption the forms and conditions 
are the same as in Dattaka adoption. See 
Gour’s Hindu Law para 837 page 443 
(Third Edition), Hindu Law in British 
India by S. V. Gupte (Second Edition) 
page 1028, Hindu Law by Sir E. J. Tre- 
velyan, 1929 Edition. at page 207 and 
‘Principles of Hindu Law by J. C. Ghose. 
1917 Edition at page 733. 


17. Since Dwvamushyayvana form 
of adoption is only a variety of the Dat- 
taka form of adoption. it is essential. in 
my view. that the ceremony of giving 
and taking should be proved to have 
been performed even in this kind of 
adoption and further it should be proved 
that there was an agreement between 
the natural father and the adoptive father 
that the boy shall be regarded as a son 
of both. 

. 18. In the present case it is con- 
ceded that apart from the document Ex. 
P-2. there is no other proof that the 
ceremony of giving and taking took 
place at the time of the plaintiffs adop- 
tion. As earlier stated. learned counsel 
for the appellant says that the adoption 
took place long back that is in S. 1954. 
No direct evidence could have been 
available to the plaintiff for proving the 
ceremony of giving and taking and as 
such it should be presumed on the basis 
of Ex. P-2 that such ceremony was per- 
formed. 

19. In this connection. learned 
counsel relies on ILR (1953) 3 Raj 720 
= (AIR 1954 Raj 17). In that case the 
adoption-deed mentioned that Nanuram 
had been given in adoption by his father 
Chhotmal and taken in adoption by Mst. 
Suraji Kanwar. The learned Judge. there- 
fore, observed that: 

“In Marwar. in cases where the 
adoption deed itself mentions that the 
boy had been given and received in ado- 
ption. a presumption would arise that 
the recitals in the deed have been trulv 
made, But if anv party to the litiga- 
tion can prove circumstances which 
would show that the physical act of giv- 
ing and taking could not have been per- 
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formed as recited in the deed of adop- 
tion, then it would be for the party set- 
ting up the adoption to prove by positive 
evidence that the phvsical act of giving 
and taking did take place.” 

The next question. therefore. arises is 
whether the plaintiff has succeeded in 
proving the execution of Ex. P-2 by Gir- 
dharidas. In this connection. learned 


-counsel has referred to the statements of 


Mst. Ram Kanwar, Bhivdas and Maha- 
deodas recorded in the previous suit be- 
tween the parties (Exs. P-4. P-6 and P-7) 
and the statements of the plaintiff P. W. 
i. Dharamdas P. W. 3 and Brij Mohan 
P. W. 4. 

20, Mst. Ram Kanwar in her 


` statement deposed that she had accom- 


panied her father and had witnessed the 
adoption of plaintiff by Girdhari Dass, 
She was 1l or 13 years age at that time. 
At the time of adoption Gur was distri- 
buted and turban was tied. She does 
mot speak of the ceremony of giving and 
taking nor does she say about the exe- 
cution of any writing at that time. 

21. Similarly Madhodas has de- 
posed that plaintiff was adopted by Gir- 

idas when he was 7 or 8 years old. 
Ceremonies were performed at the time 
of adoption. He also does not say about 
the fact of giving and taking nor about 
the execution of any writing. On the 
other hand, according to him plaintiff 
was 7 or 8 years of age at the time of 
adoption when plaintiff ff himself says he 
was of four vears. 


22. Bhivdas has stated that Gu- 
lab Das was his uncle who expired in 
Smt. 1975 and that he was acquainted 
with his handwriting as he had seen him 
writing. He identified Gulab Dass’ signa- 
ture on Ex. P-2 which was marked as 
Ex, P-1 in the previous suit in which 
Statement Ex. P-6 was recorded. 

23. Dharamdas P. W. 3 deposed 
that he could identify his father Tola- 
ram’s signature and that there was the 
attestation of Tolaram on Ex. P-2 at 
A-B. Tolaram had died in S. 1970. Evi- 
dence of the above two witnesses does 
mot prove the execution of Ex. P-2 by 
Girdhari Das because none of them has 
identified the signatures of Girdharidas 
on it. : 

24. Besides the plaintiff. Brij 
Mohan P. W. 4 is the only witness who 
hes identified Girdhari Dass’ signature on 
Ex. P-2. He has deposed that he had seen 
Girdhari Das reading and writing and 
he could identifv his signatures. He has 
stated that Girdhari Das was distantly 
related to him as maternal uncle. In 
cross-examination he has stated that 
Girdhari Das got his application written 
by him. He got one or two applications 
written by him for presentation in the 
Municipality but he could not say in what 
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year he had written these applications. 
Girdhari Das also got written from him 
rent notes in favour of his daughter 
Ramrakhi and that he had no writing of 
Girdharidas in his possession. Much reli- 
ance is placed on behalf of the appel- 
lant on the above evidence and it is 
argued that Ex. P-2 is an old document 
and the scribe and its attesting witnesses 
are all dead and in such circumstances 
its execution should be held proved on 
the evidence of this witness.and that of 
P. W. 3 Dharamdas and Bhinvdass who 
have identified the signatures of the at- 
testing witnesses of Ex, P-2 who had 
died long back. This however is not an 
inflexible rule of law and is a question 
of fact to be decided by the Court in the 
circumstances of each case. 

25. So far as the evidence of Brii- 
mohan is concerned, it is no doubt ad- 
missible to prove the execution of the 
document; but what value should be 
attached to it is the real question. He 
admits to have written one or two am- 
plications at the instance of Girdharidas 
and at what distance of time such ap- 
plications were written. he was unable 
to say. Therefore much reliance cannot 
be placed on the evidence of a non-ex~ 
pert witness about the identification of 
the executant’s signature. who had only 
seen the executant writing only once or 
twice. more so in this case when there 
is the question of the identification of 
the signature which are alleged to have 
been subscribed before the witness was 
born. Girdharidas the alleged execu- 
tant of Ex. P-2 must have been 16 to 18 
years of age in Smt. 1954 and it is dif- 
ficult to say that he had reached graphic 
maturity in his handwriting at that time. 
We also do not know after how many 
decades from Samwat 1954 this witness 
saw Girdharidas writing and what varia- 
tion had taken place in his handwriting 
during that interval of time. It is urged 
on behalf of the respondent on the basis 
of the statement of Mst. Sigrati. widow 
of Girdharidas Ex. A26 recorded in the 
previous suit that Briimohan was not on 
speaking terms with her and belonged to 
the rival group in their community. But 
this argument cannot be accepted because 
no such questions were put to the wit- 
ness, However. the witness does not ap- 
pear to be disinterested inasmuch as he 
stated that plaintiff used to live with 
Girdharidas who regarded him as his 
son. This part of the statement is not 
true as the discussion of the other evi- 
dence hereafter would show. 

Name of the scribe is significantly 
absent from the document. Plaintiff's 
own statement regarding his own know- 
ledge of the document is most damag- 
ing, He has stated that his father Cha- 
terdas died on Mah Sudi 8 Smt. 2000 and 
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a few months before his death. he gave 

some papers ; which included Ex. 
P-2 and then he came to know of it. 
That is to say that for a long period of 
46 years plaintiff himself did not know 
of the existence of Ex. P-2 and for the 
first time came to know of it in Sam- 
wat 2000. Even then he did not show 
it to’ Girdharidas who had in the mean= 
time separated from Chaterdas. divided 
both movable and immovable property 
and obtained its pattas in his own name 
alone and even denied having any son. 
It is difficult to accept that the plaintiff 
and his father Chaterdas wouid have 
allowed all these hostile acts to be 


done by Girdharidas if the alleged 
agreement Ex. P-2 was in their posses- 
sion. 


It is frankly conceded on behalf of 
the appellant that there is not an iota 
of evidence of subseauent conduct of the 
plaintiff, his father ` Chaterdas or Gir- 
dharidas to corroborate the alleged adop- 
on. The contention. however. is that 
in the case of Dwyamushvayana adop- 
tion, subsequent conduct of the parties is 
not material because the boy remains the 
son of both the natural father and the 
adoptive father. To some extent it mav 
be true but acts which are inconsistent 
As vs fact of adoption cannot be over- 
ooked. 


26. Before I proceed to consider 
the subsequent conduct of the parties. I 
would like to advert to one more docu- 
ment which has been produced on behalf 
of the plaintiff and that is Ex. P-3 an 
entry from Bhai Bhat. This document 
was sought to be proved bv the evidence 
of P. W. 2 Ramdas. He has stated that 
Ex. P-3 was in the handwriting of Bal- 
deo who was his grand-father’s brother. 
He has admitted that the entry did not 
bear any date or month. He has also 
admitted that he did not see Baldeo 
writing. He has also admitted that the 
particular portion C-D of Ex. P-3 which 
pertains to the plaintiff's adoption by 
Girdharidas has been written in between 
the two lines. The trial court has also 
made a note of this fact. See order-sheet 
dated 11-8-61. Thus there is a clear 
interlineation in Ex. P-3 to support the 
case of plaintiffs adoption. Therefore 
if the plaintiff is capable of producing 
forged documents in support of the al= 
leged adoption. it would be very hazar- 
dous to act upon the meagre evidence 
produced on his behalf regarding the 
execution of Ex. P-2 and to hold it as 
proved. 

27. The defendant at the earliest 
stage in his written statement had stat- 
ed that Girdharidas’s first marriage took 
place in Smt. 1954 with Mst, Anandi who 
died in Smt. 1955 and his second mar- 
riage with Mst. Sigarti took place in 
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Smt. 1956.- But on behalf of the plain- 
tiff no evidence was led to controvert 
these facts. Mst. Sigarti in her state- 
ment Ex. A-6 has said that her marriage 
with Girdharidas took place in Smt. 1956 
twelve months after the death of his 
first wife. which shows that Girdharidas’ 
first wife must have been alive in Smt. 
1954 and as such there could be no oc- 
casion for him to take the plaintiff in 
oo and to execute the agreement 
P-2 


28. Girdharidas has given his ave as 


70 years in the impugned gift-deed which, 


was executed in 1949 and in his deposi- 
tion Ex. A-15 which is admitted on be- 
half of the plaintiff and was recorded 
on. 30-4-46, he gave his age as 60 vears 
while in Exs A21, A22 and A23 record- 
ed in 1931. he gave his age as 50 vears. 
Even if he was 70 years of age in 1949. 
he must have been about 18 vears in 
1897 and it does not stand to reason that 
at that young age he might have thought 
of taking any bov in adoption. 


29. On behalf of the defendant. 
Jankilal, D. W. 1 and Bachraj D. W. 6 
have denied Girdharilal’s signature on 
Ex. P-2. Wo doubt Jankilal is an inter- 
ested witness being the husband of res- 
pondent No. 1. At the same time. he is 
the son-in-law of Girdharidas and is also 
the brother-in-law of the plaintiff. Simi- 
larly Bach Raji has of course admitted 
that he has been helping the respondents 
in the litigation; but he is well acauaint- 
ed with the hand-writing of Girdharidas 
because he was acting both on behalf of 
Girdharidas and Chaterdas is the Patta 
proceedings. Evidence of those witnesses 
as -regards the identification of Girdhari- 
das’ signatures cannot be lightly brush- 
ed aside and in my view is sufficient 
to rebut the evidence led on behalf of 
the plaintiff on this count. Where there 
was a serious dispute about the execu- 
tion of Ex. P-2 which was the principal 
document to support the plaintiffs case 
of adoption. plaintiff should have got 
the deceased’s signatures on Ex. P-2 
compared with the other signatures 
which were available on the record by 
some hand writing expert. But no such 
attempt was made. 


30. Now I proceed to consider 
the documents produced on behalf of the 
defendants which throw considerable 
light on the matter in controversy.. Ex. 
A-1 dated Baisakh Sud Smt. 1965 
corresponding to 24th April. 1909 is a 
deed of partition of movable properties 
executed between Chaterdas Dhansukh- 
das on the one side and Girdharidas on 
the other. This document is admitted 
by the plaintiff and it shows that Dhan- 
sukhdas plaintiff was a party to the 
transaction of partition between the two 
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brothers. It further shows thatit Dhan- 
sukhdas the only son of Chaterdas had 
been adopted by Girdharidas in Smt. 1954 
as alleged by the plaintiff. there could 
bave been no question of dividing the 
movable properties between ‘tthe two bro- 
thers because ultimately their common 
son Dhansukh Dass was to succeed to 
both ofthem. Ex. A-2 D/- 28-531 is the 
deed of partition of immovable proper- 
fies between Chaterdas and his brother. ` 
This document is also admitted by the 
plaintiff. After the immovable proper- 
ties had been partitioned between the 
two brothers, both of them took sepa- 
rate proceedings for preparation of pat- 
tas. Exs, A-3 and A-4 are the statement 
of Chaterdas dated 23-10-31 in which he 
made a request that patta be issued in 
his own name and that of his son Dhan- 
sukhdas and his two daughters. Exs. 
A-9. A-10 and A~11 are the pattas issued 
in. the name of Girdharidas alone of the 
properties which had come to his share 
in partition. 

31. Ex. A-12 is a receipt dated 
21st April, 1942, executed by Hans Kan- 
war daughter of Chaterdas in favour of 
Girdharidas regarding the ornaments 
which she had entrusted to him. This 
receipt is attested by the plaintiff. On 
behalf of the respondents it was pointed 
out that if the plaintiff had been the 
edopted son of Girdharidas he would not 
have got the receipt attested by him. But 
he was asked to attest it because he was 
the brother of Hans Kanwar and son of 
Chaterdas so that no objection might be 
taken about the return of ornaments to 
Hans Kanwar. 


32. Ex. A-13 only shows that 
Bach Rai D. W. 6 was a Perokar of the 
plaintiff as well. Ex. A-15 is the state- 
ment of Girdharidas which is admitted 
on behalf of the plaintiff which shows 
that the relations between the two 
brothers were cordial til then and 
in this statement Girdharidas had 
also supported the case of Chater- 
das for issuing pattas of the pro- 
perties in his (Chaterdass’) name and 
in the name of his son and two dau- 
ghters as was desired by him. Exs. A-21. 
22 and 23 arethestatements of Girdha- 
ridas, dated 3-9-31 in the patta proceed- 
ings in which he has clearly stated that 
he had no son. These statements were 
not admitted on behalf of the plaintiff but 
the trial court took them on record and 
marked them saying that they did not 
require any proof as would be clear 
from the order-sheet dated 4th July. 
1961. During the course of arguments 
it was contended on behalf of the appel- 
lant that these statements had not been 
duly proved. But it appears that attempt 
was made on behalf of the defendant to 
prove that Exs. A-21. 22 and 23 were the 
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statements of Girdharidas deceased. This 

ill appear fromthe statement of Bach- 
rai D. W. 6. from whose cross-exami- 
nation it also appears that the attention 
of the witness was drawn to the state- 
ments to show whether this fact that he 
had no son was contained in it or not. 
But on a reference to his statement. it 
was found thatit did contain such state- 
ment. It also appears that the file con- 
‘taining the original statements was also 
summoned and brought before the Court. 


33. Having regard to all these 
circumstances, it seems to me that 
while Bachraj was under examination. 
the original statements were put to him 
by the counsel for the plaintiff and it 
was found that all of them contained 
this statement that he had no son. In 
1931 there was no occasion for Girdha- 
ridas to deny the plaintiffs adoption if 
that had been a fact. because as stated 
earlier till 1946. relations of Chaterdas 
and Girdharidas were quite cordial. 


Besides this. there is the state- 
ment of Mst. Sigarati widow of Gir- 
Gharidas Ex. A-26 wherein she has deni- 
ed the adoption of the plaintiff by her 
husband and has also denied that the 
plaintiff ever lived jointly with her hus- 
band or that he ever gave any part of 
the income to her or her husband. Mst. 
Sigrati may not have personal know- 
ledge of the events which “took place 
before her marriage with Girdharidas in 
Smt. 1956: but she was quite compe- 
tent to depose about tthe facts which 
took place after her marriage. She has 
completely denied that the plaintiff was 
ever treated as a son of Girdharidas. 


34. There is one more fact which 
has been brought out in evidence on be- 
half of the respondents by the produc- 
tion of Ex. A-27 and Ex. D. W. 3/1 to 
D. W. 3/4 that the plaintiff was alwavs 
treated as a member of the family of 
Chaterdas by his community while 
Girdharidas and his wife were treated 
as members of a separate family. 
these documents. specially the deed of 
partition Ex. A-1 and the statements of 
Chaterdas Exs. A-3 and A-4, pattas Exs. 
A-9, A-10. A-12 statements of Girdhari- 
das, Exs. A-15. A-21. 22 and 23 and the 
statement of Smt. Sigarati Ex. A-26 all 
unambiguously show that the plaintiff 
was never treated as an adopted son of 
Girdharidas. On the other hand. they 
establish facts which are inconsistent 
with the fact of plaintiffs adoption. 


35. Plaintiffs own statement in 
this connection is very significant. He 
has admitted that so far he had describ- 
ed his father’s name as Chaterdas and 
never as Girdharidas. That no rent- 
note of Girdharidas’ house was executed 
in his name. On the death of Girdhari- 
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das. Pagri was not tied on his head. 
After the death of Girdharidas. Ram- 
rakhi his daughter had been recovering 
rents of his houses. He also admits that 
he was President of Hanuman Balmitra 
Mandal and that there was kept a list of 
each member of their community’s fami- 
ly and in that list in Girdharidas’ family 
he and his wife were only shown. that 
he had distributed Thals only on the 
death of Chaterdas and not on the death 
of Girdharidas. This also confirms the 
conclusion thatthe plaintiff was never 
recognised as a son of Girdharidas. 

36. - Having regard to the entire 
evidence which has been discussed above 
and the circumstances appearing in the 
case, I am satisfied that the plaintiff has 
not succeeded in proving the execution 
of Ex. P-2 or the ceremony of siving 
and taking at the time of the alleged 
adoption. 

37. The other contention of 
learned counsel for the appellant that 
the fact of giving and taking may be pre- 
sumed on the basis of Ex. P-2 also can~ 
not be accepted. The document Ex. P-2 
appears to have been executed by Gir- 
Gharidas in favour of Chaterdas and does 
not contain any admission by Chaterdas 
of his giving his son Dhansukhdas in 
adoption to Girdharidas. It was also 
not signed by him. So there is no reci- 
tal in the document itself about the fact 
of giving the boy by the natural father 
to the adoptive father. 

38. The appeal has. therefore. no 
force and is accordingly dismissed with 


costs. 
Appeal dismissed. 


k) 
` 
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The Municipal Board Shri Madho- 
pur. Appellant v. Nand Lal and another. 
ondents. 


Second Appeal No. 435 of 1964. D/- 
15-12-1970. against judgment and decree 
of Rup Singh Rathore. Dist. J. Jhun- 
jhunu, D/- 8-4-1964. 

Civil P. C. (1908), O. 41, R. 33 — 
Power of Court of appeal — Ordinarily 
an appellate Court does not vary a decree 
in favour of a party who has not filed 
any appeal but in exceptional cases O. 41 
R. 33 enables it to pass such decree as 
ought to have been passed or as the 
nature of the case may require. 

(Para 8) 

Where the relief for grant of dama- 
ges had been made by party construct- 
ing house against two defendants i.e.. the 
Municipal Committee and its Chairman 
on the same allegation that their act of 
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demolition was illegal and unauthorised 
but on appeal by one of the defendants 
against decree granting such relief ‘the 
appellate Court came to the conclusion 
that the said was not true and the. decree 
_ should not have been passed. even though 
the other defendant had not filed anv ap- 
peal or cross objection the appellate 
Court in the interest of justice could set 
aside the decree against the other defen- 
dant also under O. 41 R. 33. 


(Para 8) 
D. P. Gupta and S. K. Keshote. for 
Appellant; N. M. Kasliwal (for No. 1) 


and N. L. Tibrewal (for No, 2), for Res- 
pondents, 


JUDGMENT: The suit out of which 
this second appeal by the defendant No. 1 
Municipal Board, Shri Madhopur arises 
was instituted by the respondent No. 1 
Nandlal in the Court ofə Civil Judge. 
Neem-ka-Thana for recovery of Rupees 
2000/- as damages on account of the al- 
Jeged illegal demolition of the walls con- 
structed by the plaintiff on the land in 
dispute measuring 47 1/2’ x 22 1/2’ situat- 
ed in the town of Shri Madhopur. -The 
plaintiffs case as set out in the plaint 
was that he had been in possession of 
the land and had constructed the walls 
on it with the permission of the Munici- 
pal Board, Shri Madhopur. It was al- 
leged that the defendant No, 2 Jagdish 
Prasad, who was the Chairman of the 
said Board out of malice got the plain- 
tiffs walls demolished by force on 20- 
7-1958. It was. therefore. prayed that 
a decree for Rs. 2000/- as damages for il- 
legal and wrongful demolition of the 
plaintiffs walls be awarded both against 
the Municipal Board as well as Jagdish 
Prasad, the then Chairman of the Board. 


2. Jagdish Prasad did not appear 
to contest the suit and was therefore 
proceeded against ex parte. The Muni- 
cipal Board, however. resisted the plain- 
tiffs suit and pleaded that the plain- 
tiffs walls had not been demolished il- 
legally. and that in any case if the Chair- 
man Jagdish Prasad had done the same 
illegally. the Municipal Board was not 
liable for any such act of Jagdish Pra- 
sad done without its authority. 


3. After recording the evidence 
produced by the parties the learned Civil 
Judge dismissed the plaintiffs suit by 
his judgment and decree dated 31-10 
1962.° The plaintiff filed appeal in the 
Court of District Judge. Jhunjhunu who 
bv his judgment dated 8-4-1964 set aside 
the judgment and decree by the trial 
court and granted a decree for Rupees 
1000/- in favour of the plaintiff against 
both the defendants on account of dama- 
ges for demolition of the plaintiff's: walls, 
Consequently. the defendant No. 1 Muni- 
cipal Board. Shri Madhopur has come in 
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this Court and the 
respondent-plaintiff Nandlal has also 
filed cross-objection under Order 41, 
Rule 22 Civil P, C. with a prayer for in- 
creasing the decretal amount to Rs. 2000/- 
as prayed in the plaint. 

4, Learned counsel for the appel- 
lant has urged that the learned District 
Judge has completely missed the main 
point in the case, namely, whether the 
demolition of the walls carried out by 
the defendants was illegal? His submis- 
sion is that unless the plaintiff was 
successful in proving that the demolition 
of the walls was illegal and unauthorised, 
the plaintiff was not entitled to get any 
damages. Learned counsel for the plain- 
tiff-respondent has however submitted 
that the appellant Board is not entitled 
to raise this objection inasmuch as no 
such plea had been taken by the Board 
in the written statement nor the case had 
been developed in the trial court on this 
ground. The counsel for the respondent 
No, 2 Jagdish Prasad has supported the 
stand taken by the learned counsel for 
the appellant and has further argued that 
the decree passed against his client may 
also be set aside by virtue of the powers 
vested in this Court under Order 41, 
Rule 33 Civil P., C, even though Jagdish 
Prasad has not filed any appeal or cross- 
objection against the decree passed 
erg him by the lower appellate 

ourt. 


5. It may be observed that in 
para No, 2 of the plaint the plaintiff has 
alleged that the walls in question had 
been demolished illegally and without 
authority. The Board denied this allega- 
tion in its written statement and an issue 
was also framed on the question whether 
the demolition had been carried out' 
illegally with a view to cause wrongful 
loss to the plaintiff? This is issue No, 2. 
The trial court while deciding this issue 
held that the plaintiff had failed to prove 
that the demolition had been carried out 
by the defendants illegally or with a view 
to cause wrongful loss to the plaintiff. 
But in the course of discussion of the 
evidence led by the parties in respect of 
this issue the trial court also found that 
the plaintiff was not justified in construc- 
ting the walls in question. 

The learned District Judge also con- 
centrated his full attention on the ques- 
tion whether the walls had been construc- 
ted by the plaintiff with the Board's 
permission and he held that since the 
Board had not raised the plea that the 
allotment of the land to the plaintiff was 
illegal and so also permission for con- 
struction of the walls granted by the 
Chairman. it recorded a finding in favour 
of the plaintiff on this point. Learned 
counsel for the parties after protracted 
argument had to admit that the alot- 
ment of the land in question was made 
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by the Board to the plaintiff in the month 
of November 1956 and that even though 
the allotment was subsequently set aside 
in pursuance of the Order of the Addi- 
tional Commissioner, Ajmer Division 
Ajmer dated 15-6-1957. It was subse- 
quently restored by the Municipal Board, 
Shri Madhopur itself when a suit was 
instituted by the plaintiff in this respect. 
This is what emerges from an appli- 
cation filed on behalf of the Board by 
its Chairman dated 17-2-1959 in the 
Court of Civil Judge, Neem-ka-Thana in 
that suit (vide Ex. 11 Page C/64/5), It 
further appears that the allotment having 
been made initially in favour of the 
plaintiff the latter deposited not only the 
price of the land but also permission fee 
for raising construction on the same (vide 
Ex. 13, page C/55/15). Thus apart from 
the fact that the defendant has not speci- 
fically taken any objection as to the 
validity of the allotment of the land in 
favour of the plaintiff and as to the 
permission for constructing wallis thereon, 
there is sufficient material on the record 
for coming to the conclusion that at the 
time the plaintiff raised the walls in dis- 
pute on the land, there existed an order 
of allotment of the same in his favour by 
the Board as well as permission for rais- 
ing construction on it. That this was 
so. is further borne out by the statement 
of P. W. 3 Shivial, Secretary of the 
Board, I am, therefore, in agreement 
with the learned District Judge that there 
is nothing on the record on the basis of 
which it can be said that the walls in 
question had been constructed by the 
plaintiff illegally or without authority. 


6. The important question, how- 
ever, is whether the demolition of the 
walls carried out by the Board or for the 
matter of that by the Chairman was ille- 
gal? I do not find much substance in 
the contention of the learned counsel for 


the plaintiff-respondent that the appel- 
lant is not entitled to raise this point. 
This point, according to me, was very 


much in issue and the parties were alive 
to it: and the learned District Judge has 
also addressed himself to this aspect of 
the case. But the finding arrived at by 
him in this respect is as I shall presently 
show open to serious challenge. Having 
found that the allotment of the land in 
favour of the plaintiff and the construc- 
tion made by him thereon were not un- 
authorised, he has at once come to the 
conclusion that the demolition of the 
plaintiffs walls was not legal and was 
thus made with the intention of causing 
wrongful loss to the plaintiff. 


He appears to have completely miss~ 
ed the events which took place between 
the construction of the walls and the 
demolition of the same by the Board. It 
is not denied even by the learned coun- 
sel for the respondent-plaintiff that the 
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allotment as well as permission for con- 
struction granted by the Board were set 
aside by the Additional Commissioner, 


Aimer Division, Ajmer by his Order 
dated 15-6-1957. After this order had 
been passed by the Additional Commis- 


Sioner it appears that the Board took up 
the matter in its meeting held on 23-6- 
1958 and passed a resolution that the 
price of the land deposited by the plain- 
tiff Nandlal be refunded to him and he 
may be directed to vacate the land and 
In case he fails to do so the land may be 
cleared by the Board and be reauctioned 
(vide Ex. 3). A notice was arcordingly 
issued to the plaintiff to comply with the 
aforesaid resolution of the Board. 

It appears, however, that the plain- 
tiff was not prepared to withdraw from 
the lard, and consequently the Chairman 
deputed the staff of the Municipal Board 
to carry out dorcible demolition of the 
walls constructed by the plaintiff on the 
land. Ultimately on 20-7-1958 the staff 
which had been deputed to demolish the 
construction made a report to the Chair- 
man that the impugned construction had 
been demolished and the material had 
been placed before the Municipal Office. 
The plaintiff does not appear to have 
done anything to get the demolition pro- 
ceedings stayed either by approaching 
the higher authority or by invoking the 
jurisdiction of a Civil Court and ail that 
is submitted on behalf of the plaintiff- 
respondent in this connection is that after 
the demolition had been carried out the 
plaintiff instituted a suit to get the allot- 
ment of the land in question restored in 
his favour by the Board. 


As to what were the allegations con- 
tained in the suit filed by the plaintiff 
and what was the relief claimed therein 
is not known? How the suit was ulti- 
mately disposed of is also not known but 
it is submitted by the learned counsel 
for the plaintiff-respnondent that the 
Board agreed to restore the allotment of 
the land in the plaintiffs favour and to 
grant a ‘patta’ of the same (vide Ex. 11) 
and tbat the ‘patta? was granted to the 
plaintiff on 26-2-1959 (Ex. 2). These 
relevant facts go to show that at the time 
when the demolition was carried out 
rightly or wrongly the order of allot- 
ment in plaintiffs favour stood revoked 
by the order of the Additional Commis- 
sioner, Aimer Division, Ajmer dated 15- 
6-1957 and the direction given by the 
Additional Commissioner was that the 
land was to be sold by auction. 


It is not disputed that the order of 
the Additicnal Commissioner was binding 
on the Municipal Board and consequent- 
ly if the Board with a view to carry out 
the order of the superior authority direc- 
ted demolition of the walls in dispute, it 
cannot be said that the act of the Board 
or for the matter of that the act of 
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the Chairman in getting the demolition 

carried out was illegal or unauthorised. 

It was the duty of the plaintiff to have 

taken appropriate steps for stay of the 

demolition proceedings, but there is 

ce on the record to show that he 
sO, 


7. The only argument which the 
learned counsel for the respondent-plain- 
tiff has advanced in this connection is that 
since the Board itself had agreed to restore 
the allotment of theland tothe plaintiff 
vide Ex. 11 and had actually granted the 
‘patta’ for the same (Ex. 2) on 26-2-1959 
it must be held that the act of demolition 
of the walls carried out by the defen- 
dants in July 1958 was illegal. I am, 
however, unable to accede to this sub- 
mission inasmuch as there is no gain- 


Saying the fact that at the time the de- 


molition was carried out it was not ille- 
gal or improper and the same could not 
be deemed to be illegal or improper 
merely because ultimately in the course 
of the civil suit instituted by the plaintiff 
the Board agreed to restore the allotment 
of the land in plaintiffs favour. In this 
view of the matter there is no escape 
from the conclusion that the demolition 
of the walls was neither illegal nor un- 
authorised and consequently the plaintiff 
is not entitled to get damages for the 
same, The decree passed against the 
Board, therefore, must be set aside. 


8. Now it remains to consider 
whether the decree should be set aside 
against Jagdish Prasad defendant No. 2 
also who has not filed any appeal or 
cross-objection from the judgment and 
decree by the learned District J udge? 
Order 41, Rule 33 C. P. C. provides that 
the appellate court shall have power to 
pass any decree and make any order 
which ought to have been passed or made 
and to pass or make such further or other 
decree or order as the case may require, 
and. this power may be exercised by the 
Court notwithstanding that the appeal is 
as to part only of the decree and may be 
exercised in favour of all or any of the 
respondents or parties, although such 
respondents or parties may not have filed 
any appeal or objection: It is true that 
penerally a party who wishes to have a 
decree against him reversed musi file an 
appeal or cross-objection, and ordinarily 
an appellate court must not vary a 
decree in favour of a party who has not 
preferred any appeal or  cross-objection 
but in exceptional cases the rule enables 
an appellate court to pass such decree as 
ought to have been passed or as the 
nature of the case may require, In the 
present case the relief for grant of dama- 
ges has been made against both the 
defendants on the same allegation that 
the alleged act of demolition was illegal 
and unauthorised, The relief is a single 
one though it has been claimed against 
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more than one defendant, and in view of 
the conclusion I have come to that the 
act of demolition was not illegal or un- 
authorised it follows that no decree 
should have been passed against either of 
the defendants. Thus it appears that as 
a result of interference with the judg- 
ment and decree ‘by the lower appellate 
Court in favour of the appellant Board, 
a further interference with the same qua 
the respondent No, 2 Jagdish Prasad is 
also necessary to do complete justice be- 
tween the parties and I consider it to be 
a fit one to exercise the power conferred 
by Order 41, Rule 33 Civil P. C. 


9. Accordingly, I allow this appeal 
set aside the judgment and decree by the 
learned District Judge, Jhunjhunu dated 
8-4-1964 and dismiss the plaintiff- 
respondents suit against both the defen- 
dants. In the circumstances of the case, 
however, I leave the parties to bear their 
own costs throughout, 

Appeal allowed. 


* 
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Bhanwarlal, Appellant v. Noratmal 
and others, Respondents. 


Second Appeal No. 17 of 1964, D/- 19- 
8-1970. against judgment and decree of 
G. M. Mehta Dist. J. Ajmer, D/- 23-9-1963, 


Limitation Act (1908) Art. 144 — Ad- 
verse possession — A joint owner of a 
stair case from the ground floor does not 
acquire exclusive right to the staircase 
built from the first floor on the space 
above the staircase from the ground floor 
by adverse possession. Hence where the 
upper staircase has been built by 
raising the walls on the sides of lower 
staircase which exclusively belong res- 
pectively to the owner having his pre- 
mises on the side of the wall, the other 
owner has a right to the use of the upper 
Staircase by making an opening in the 
wall on his side. i (Para 16) 


_ P. N. Dutta, for Appellant: 
Jain, for Respondents. 


JUDGMENT:— This is a defendant's 
second appeal arising out of a suit filed 
by Lalchand, (who has died during the 
pendency of this litigation and is now 
represented by his legal representatives 
Noratmal and others) in the Court of 
Sub-Judge, First Class, Beawar on 4-'7- 
1953 praying that the defendant may be 
restrained from interfering with the 
southern wall of the plaintiff’s stair case 
on the first floor, and may further be 
directed by a mandatory injunction to re- 
store the wall to its original condition by 
making such repairs as may be necessary. 
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2. There is a staircase between 
the plaintiffs shop and the defendant's 
shop situated in Mewari Bazar, Beawar. 
This stair case was admittedly used by 
both the parties, for going to the first 
floor of their respective shops. It appears 
that a few years before the institution of 
the suit the plaintiff built a room on the 
first floor of his shop. and also construct- 
ed a stair case, for going from the first 
floor to the terrace on the second floor, 
just above the staircase from the ground 
floor to the first floor. The way to the 
upper stair case, that is. the stair case 
leading to the terrace on the second 
floor is through the plaintiff's room. It 
may be noted that there was a door lead- 
ing from the lower stair case to the ter- 
race of the defendant’s shop. The defen~ 
dant wanted to fix shutters in this door. 
This was resisted by the plaintiff and he 
filed the present suit for getting the de- 
fendant restrained from fixing shutters 
in the door. It was also averred in the 
plaint that the defendant was threatening 
to break the southern wall of the stair 
case on the first floor and therefore it 
was prayed that he may be restrained 
from interfering with the southern wall 
of the staircase. The plaintiffs case as 
set out in the plaint was that both the 
stair-cases as well as the walls on both 
the sides on which the steps of the stair- 
cases rested exclusively belonged to him 
and the defendant had only a right to 
use the lower stair~case, 


3. The suit was resisted by the 
defendant mainly on the ground that the 
lower stair case as well as the upper stair 
case jointly belonged to the parties and 
the southern wall of the staircase exclu- 
sively belongs to the defendant and the 
northern wall of the stair case belongs 
to the plaintiff. 


å. After recording the evidence 
produced by the parties the learned sub- 
Judge. First Class. Beawar by his judg~ 
ment and decree dated 1-10-1954 held 
that the lower stair case belongs to the 
parties jointly but the upper stair case 
exclusively belongs to the plaintiff. He 
also held that the southern wall jointly 
belonged to the parties and was a com~ 
mon wall. He further held that the de- 
fendant was entitled to fix up shutters in 
the door of his terrace on the first floor 
on payment of Rs, 30/- as compensation 
to the plaintiff for making use of the 
joint southern wail, 


5. Aggrieved by the judgment 
and decree of the trial court the plaintiff 
filed appeal, which was dismissed by the 
Additional District Judge of the former 
State of Ajmer on 10-7-1956. The de- 
fendant filed a second appeal to this 
Court which was registered as S5, B. Civil 
Second Appeal No. 271 of 1956 and this 
Court by its order dated 1-5-1962 set 
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aside the judgment and decree of the 
learned Additional District Judge, Ajmer 
dated 10-7-1956 and remanded the case 
to the first appellate court for fresh de~ 
cision. The remand was necessitated on 
account of the fact that the learned Addl. 
District Judge, Ajmer had refused to go 
into the question of ownership of the 
upper staircase and this Court was of the 
opinion that in view of the prayer in the 
plaint, and Issue No. 2, a decision on the 
question of ownership of the upper stair- 
case ought to have been given. 


6. After hearing the learned coun- 
sel for the parties again the learned Dis- 
trict Judge, Ajmer by his judgment and 
decree dated 23-9-63 partially allowed 
the appeal. set aside the condition for 
payment of Rs, 30/- as compensation to 
the plaintiff but maintained the rest of 
the decree of the trial court. Consequent- 
ly, the defendant has again filed this 
second appeal. 


k The lower stair case has been 
held to be joint and there is now no dis- 
pute between the parties regarding it, 
The dispute centres round the ownership 
regarding the upper staircase, that is, the 
stair case which was admittedly built by 
the plaintiff leading from his room on the 
first floor to his terrace on the second 
floor, Admittedly there is no construction 
on the first floor of the defendant’s shop 
and at present there is no occasion for the 
defendant to use the upper stair case. 
The necessity for deciding the question 
whether the upper stair case should be 
considered as joint or exclusive of the 
plaintiff has arisen on account of the alle- 
gations made by the plaintiff in para No. 
7 of the plaint in which it is stated that 
the defendant is threatening to break, and 
has actually broken a part of the plain- 
tiff’s stair case on the first storey. In the 
relief Clause, it has been prayed that the 
defendant may be restrained from using 
or interfering with the southern wall of 
the plaintiff’s stair case on the first floor, 
even though there is no specific pleading 
by either party that the defendant wants 
to use the upper stair case by making an 
opening in the southern wall of the stair 
case. At one stage, I also doubted whether 
it should be necessary to decide this 
point in view of the pleadings of the part- 
ies which are not specific. But in view 
of the order of remand by this Court 
dated 1-5-1962, I have no alternative but 
to do so. 


8. The sole point for decision 
therefore is, what is the nature of this 
upper stair case? Both the lower courts 
have held it to be the exclusive property 
of the plaintiff on the ground that it was 
constructed by the plaintiff as far back 
as in the year 1896 A. D. that is, about 50 
years before the institution of the suit 
and the plaintiff has been exclusively us= 
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ing it ever since it was constructed and 
further that the way to the upper stair 
case is through the plaintiff’s room on the 
first storey, 


9, Learned counsel for the appel- 
lant has urged that there is no material 
on the record in respect of the finding of 
the lower court that the upper stair case 
was constructed in or about 1896 A. D. 
No doubt, the parties have not led evid- 
ence on this point but thereis a clear aver- 
ment in para No. 6 of the plaint that this 
stair case was built more than 50 years 
ago and in reply to this paragraph the de- 
fendant has in the first instance made a 
general denial but there is no specific 
denial of the fact that the upper stair 
case was constructed 50 years ago. The 
plaintiffs exclusive ownership of the stair 
case and of the walls on either side of 
it alleged by the plaintiff in para No. 6 
of the plaint have been specifically deni- 
ed, and the defendant has pleaded that 
the stair case jointly belonged to the part- 
fes and the southern wall on which one 
side of the stair case rested, exclusively 
belonged to the defendant, though the 
ownership of the plaintiff over the nor- 
thern wall admitted. What is signi- 
ficant is that the fact that the stair case 
was built 50 years ago, stated in the 
plaint, was not denied. In this state of 
pleadings the defendant must be deemed 
to have impliediy admitted that the stair 
case was built by the plaintiff about 50 
years before the institution of the suit, 
and in my view no just exception can be 
taken to the finding of the first appellate 
court in this respect. 


10. Before I come to the question 
of ownership of the upper stair case it is 
necessary to decide one more point close- 
ly allied to it, namely, whether the find- 
ing of the trial court that the southern 
wall of the stair case is joint property of 
the parties is correct? The first appel- 
late court has not given any specific find- 
ing on this point, though from the tenor 
of its judgment, it appears, that it accept- 
ed the finding of the trial court in this 
respect as correct. It is interesting to 
note that even the trial court has not re- 
ferred to any evidence in support of its 
finding that the southern wall of the 
upper stair case belongs jointly to the 
parties and must be treated as a party 
wall. Probably he has assumed that the 
southern wall on the ground floor on 
_-which the lower stair case rests is joint 
and as the height of that wall has been 
raised, on the first floor, by the plaintiff 
to rest the steps of the upper stair case, 
the southern wall of the upper stair case 
must also be held to be joint. 


11. I have gone through the re- 
cord and I do not find any evidence to 
that effect and learned counsel for the 
respondent had also to concede that there 
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was no evidence on the point. This find- 
ing, therefore, stands vitiated. At this 
stage, it is also necessary to point out that 
even though the dispute had been raised 
by the parties regarding the ownership of 
the northern wall of the upper stair case 
on the plaintiff’s side the trial court failed 
to record any finding with respect to it. 


12, Learned counsel for the res- 
pondent asserted that the northern wall 
of the stair case towards the plaintiff's 
side must be held to be exclusive of the 
plaintiff on account of the admission made 
by the defendant himself in para No. 7 of 
the written statement. The defendant 
has stuck to this position even in his de- 
position as D. W. 4. But it must not be for- 
gotten that while making this admission 
he has also stated that the southern wall 
belongs to him. To put in his own words 
“Pardi (partition) walls on either side 
of it (the upper stair case) belong to part- 
ies on whichever side they are in posses- 
sion of a party.” While taking into con- 
sideration the alleged admission on the 
point by the defendant in the written 
statement as well as in his deposition it 
must be borne in mind that the admission 
is a qualified one. What the defendant 
wants to convey by this admission is that 
the walls on either side of the stair case 
must be taken to be by the very nature of 
things belonging to the party on whose 
side the partition wall stands though the 
plaintiff came forward with a case that 
the walls on either side of the stair case 
belonged to him. There: are admittedly 
‘Bhakaries’ below the lower stair case in 
the plaintifi’s- shop as well as in the de- 
fendant’s shop. The lower stair case has 
been rightly held to be joint. 


As regards the partition walls on 
either side of it, it may be noted that 
either party has no use for the partition 
wall on the other side of the stair case 
except that the steps of the lower stair 
case which have been held to be joint 
rest on it. It is not the case of the plain- 
tiff that he is entitled to use the partition 
wall of the stair case on the southern side 
for any other purpose. I am, therefore, 
inclined to hold that the ‘Pardi-wall’ 
standing on either side of the stair case 
must be held to be exclusive of the party 
on whose side it stands, even though the 
steps of the stair case which rest on it are 
joint. In this view of the matter, I find 
it difficult to accept the conclusion arriv- 
ed at by the lower courts in this connec- 
tion that the southern wall of the stair 
case on the defendant’s side is joint. The 
plaintiff has undoubtedly raised 
height of the southern wall on the first 
floor in order to rest the steps of the upper 
stair case on it and the defendant by not 
raising any objection impliedly permitted 
him to do so. That. however. does not 
change the nature of ownership of the 
southern wall on the first floor and 
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merely because the: plaintiff has spent in 
constructing it, it cannot become the 
joint property of the parties and must be 
held to be the exclusive property of the 
defendant. On the same reasoning the 
northern wall both on the ground floor 
as well as on the first floor on which the 
steps of the lower stair case as well as 
the upper stair case rest must also be held 
pe be exclusively belonging to the plain- 
tiff, 


13. Having decided the question 
of ownership of the walls on either side 
of both the stair cases. I come to the main 
question regarding the ownership of the 
upper stair case. The lower stair case. 
as already stated above, has been held to 
be joint and the plaintiff has not made 
any grievance of it by filing an appeal. 
The contention of the learned counsel for 
the appellant is that the whole of the 
space over the lower stair case must be 
considered to be joint and merely because 
the plaintiff has built the upper stair case 
for his convenience, it cannot become his 
exclusive property, His submission is that 
the principle of adverse possession cannot 
apply to such a case as there was no oc- 
casion for the defendant to make use of 
the upper stair case as he has not built 
so far anv thing on the first floor. and 
the terrace of the second floor has not 
come into existence, 


14, Learned counsel for the res- 
pondent has, on the other hand, strenu- 
ously contended that there has been 
ouster of the defendant so far as the upper 
stair case is concerned, and the defendant 
cannot use the upper stair case by tres- 
passing in the plaintiff’s room from which 
the stair case starts. Learned counsel for 
both the parties have cited a number of 
authorities to lend support to their con- 
tentions. Butall these authorities pertain 
to aparty wall. However, no authority in 
point has been placed before me, 


15. The law seems to be well 
settled in respect of party wall that one 
of the co-sharers cannot raise the height 
of the wall or otherwise interfere with it 
without the consent of other co-sharers as 
such an act on the part of one of the co- 
sharers has been held to be an ouster of 
the other co-sharers. It has been further 
held that if there is an interference with 
the party wall by a co-sharer, the other 
eo-sharer who is ousted has a right to get 
it restored to its original condition. If, 
however there is consent of all the co- 
sharers a party wall can be changed in 
any way they like. But there is not a 
single authority brought to my notice in 
which it has been held that if a change 
has been made in the- party wall and to 
be more specific, its height has been rais- 
ed without the express consent of the 
other co-sharers, who. however. do not 
take any steps to get it pulled down, the 
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other co-sharers would be debarred from 
making use of the raised portion of the 
party wall on account of the principles 
of adverse possession. All the cases of 
adverse possession cited at the Bar per- 
tain to land or other immovable property, 
and none of them deals with a situation 
like the one arising in the case on hand. 


16. The fact that there was no 
objection by the defendant at the time 
when the plaintiff built the upper stair 
case for going on the second floor of his 
shop is apparent lest he or his predeces- 
sors would not have remained silent for 
a period of 50 years, during which it has 
been in existence. Consequently. the 
conduct of the defendant or his pre- 
decessors can only be explained on the 
basis of acquiescence or implied consent. 
I am, therefore, of the opinion that there 
was implied consent or acquiescence of 
the defendant in the plaintifs act of 
constructing the upper stair case. The 
objection raised on behalf of the respond- 
ents that the defendant cannot commit 
trespass for the use of the upper stair 
case by passing through the plaintiffs 
room from where the upper stair case 
starts, is also unassailable. But the ques- 
tion still remains whether the pleintiff for 
all time to come ean debar the defendant 
of the advantage of using the space above 
the lower stair case which has been held 
to be joint for going to the second floor 
over his shop as and when he may con- 
struct it? If the view propounded by the 
learned counsel for the respondent were 
accepted, the result would be that the 
party who has built the upper storey first 
and has been able to construct a stair 
case either with the express or implied 
consent of the other party would close 
down the chances for the other party of 
reaching the upper floors of the other 
party by that way. That would be putt- 
Ing a premium on the party in default 
who has stolen a march over the other 
party in raising construction on account 
of circumstances favourable to it. That 
would not be just and equitable. 


In my view. therefore, in such cir- 
cumstances, since I have held that the 
southern wall of the upper stair case on 
the defendant’s side exclusively: belongs 
to him. it would be open to the defendant 
as and when he raises construction on the 
second floor of his shop, to make use of 
the upper stair case by making a suitable 
opening in his own wall that is the south-| ` 
ern wall of the stair case so as to get 
on the stair case at a point beyond the 
room of the plaintiff so as to able to go to 
the second floor by that stair case. It goes 
without saying that the defendant would 
not be entitled to trespass into the plain- 
tiffs room or any other apartment for 
making use of the stair case. That is 
the only way in which the facility of us< 
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ing the upper stair case can be extended 
to the defendant. 


17. In these circumstances, I am 
unable to accept the finding of the courts 
below that the upper stair case exclusive- 
ly belongs to the plaintiff and hold that 
like the lower stair case the upper stair 
case must also be held to be joint, the 
use of which shall be made available to 
the defendant in the way J have indicat- 
ed above, 

18. The net result of the fore- 
going discussion is that I partly allow this 
‘appeal and modify the judgment and de- 
cree of the learned District Judge, Aimer 
to this extent that the southern wall of 
the upper stair case on the defendant’s 
' side belongs exclusively to the defendant 
and so also the northern wall of the stair 
case towards the plaintifs side belongs 
exclusively to the plaintiff. and that the 
upper stair case like the lower stair case 
belongs jointly to the parties and the de- 
fendant can make use of the same with- 
out trespassing into the plaintiffs room or 
any other apartment by making a suit- 
able opening in his own wall that is, the 
southern wall of the stair case. 


T9. In the circumstances of the 
ease. I leave the parties to bear their 
own costs throughout. 


20. Learned counsel for the res- 
pondents prays for leave to appeal to 
Division Bench. However, I do not con- 
sider it a fit case for grant of leave. The 
prayer is disallowed. 

Appeal partly allowed. 
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C. M. LODHA, J. 
Chimansingh and others, 
v. Hanuman. Respondent. 


Second Appeal No, 97 of 1964. D/- 7- 
9-1970. against Judgment and decree of 
R. L. Mehta Dist, J.. Jodhpur, D/- 22- 
10-1963. 

Civil P. C. (1908), O. 34 R. 6 — Re- 
covery of balance due on mortgage In 
suit for sale — The expression ‘sf the 
balance is legally recoverable” in O. 34 
R. 6 contemplates that such a right is pro- 
vided under the contract and the same is 
not barred by time on the date of in- 
stitution of suit. AIR 1930 Oudh 378 (FB) 
and AIR 1935 Ovth 11. Mot fotlewed; 
(1892) ILR 14 All. 512 and AIR 1949 Mad. 
1 (FB), Followed. (Paras 8, 13) 


Where therefore in suit by mortgagee 
for sale of mortgaged property the 
remedy for a personal decree was barred 
by time on date of institution of that 
suit. the mortgagee would not be entitled 
to set such relief notwithstanding a direc- 
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tion in the preliminary decree entitling 
the mortgagee to apply for the recovery 
of balance, in case mortgaged property 
was insufficient for discharge of decretal 
amount. In such a case the balance was 
not legally recoverable. (Para 13) 


Cases Referred: Chronological Paras 


(1957) AIR 1957 Pat. 575 (V 44) = 

1957 B. L. J. R. 201, Gauri 

Kumari v. Krishna Prasad 9 
(1949) AIR 1949 Mad, 1 (V 36) = 

1948-2 Mad. LJ 283 (FB) Shankar 

Bhatta v. Shankar Upadhya 12 
(1946) ATR 1946 Lah, 97 (V 33) = 47 

Pun. LR 358 (FB), Kidar Nath 

v. Sarajuddin 11 
(1935) AIR 1935 Oudh 11 (V 22) = 

ILR 10 Luck 233. Ram Bilas v. 

Sripal Singh 6, 7 
(1930) AIR 1930 Oudh 378 (V 17) 

ILR 6 Luck, 132 (FB), Ramnath 

v. Nageshur Singh 6, 7 
(1892) ILR 14 All. 512 = 1892 All. 

W. N, 80, Musaheb Zaman Khan 

v. Inayatullah 10 


Sagar Mal Mehta, for Appellants. 


JUDGMENT:— This second appeal 
by the decree holders raises an important 
question of law which arises under the 
following circumstances :— 


ll 


The appellants obtained a preliminary 
decree for recovery of Rs. 2500/- by sale 
of the mortgaged house under O. XXXIV, 
R. 4. Civil P. C. on 30-7-1959 from the 
Court of Civil Judge, Jodhpur. Three 
months’ time was granted to the defend- 
ant for making the payment of the de- 
cretal amount. It was further provided in 
the preliminary decree that in case the 
sale proceeds of the mortgaged property 
fell short of the decretal amount, the 
plaintiffs would be entitled to make an 
application for a personal decree which 
would be disposed according to law. The 
judgment debtor having not paid the de- 
cretal amount within the period fixed in 
the preliminary decree, final decree was 
passed on 15-2-1960 in pursuance of 
which the mortgaged house was put to 
auction and sold for Rs. 1208/-. Conse- 
quently, the plaintiffs presented an ap- 
plication on 21-3-1961 under O. XXXIV, 
R. 6 Civil P, C. for a personal decree for 
the balance of the decretal amount. 


This application was resisted by the 
defendant on the ground that the remedy 
for personal decree had become barred on 
the date the suit was instituted. It may 
be mentioned here that the mortgage 
deed was of 27-5-1949 and the suit was 
filed after more than 6 years on 29-4-1959 
and was thus admittedly barred by 
limitation for a personal decree under 
Art, 116 of the Limitation Act of 1908, 
which was then in force. The learned 
Civil Judge, Jodhpur upheld the defen- 
dant’s objection and dismissed the appli« 
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cation. On appeal by the plaintiff the de- 
cision of the learned Civil Judge. Jodhpur 
was upheld by the District Judge, Jodh- 
pur. Consequently, the plaintiffs (decree 
holders) have come in second appeal to 
this Court. 


Ze The opposite party has not put 
in appearance in spite of service and con- 


sequently I have heard this appeal ex 
parte, 
3. Learned counsel for the ap- 


pellants has, however, placed the case 
very fairly and has brought to my notice 
the authorities on either side, 


4, The only question for decision 
is whether the courts below were right 
in holding that since the remedy for a 
personal decree was barred by time, on 
the date of the institution of the suit, 
the plaintiffs were not entitled to get such 
a relief even though a direction was con- 
tained in the preliminary decree that 
they would be entitled to file an applica- 
tion for realisation of the balance of the 
decretal amount, otherwise than out of 
the property sold? 


5. Before I embark upon the con- 
sideration of the authorities on the point, 
it would be proper to reproduce 
Order XXXIV, R. 6 Civil P, C. which 
runs as under :— 


“6. Where the net proceeds of any 
sale held under the last preceding rule 
are found insufficient to pay the amount 
due to the plaintiff, the Court, on applica- 
tion by him may, if the balance is legally 
recoverable from the defendant otherwise 
than out of the property sold, pass a de- 
cree for such balance.” 


6. Learned counsel for the appel- 
lant urged that while dealing with the 
application under O. XXXIV, R. 6 C. P. C. 
the Court was not entitled to go behind 
the preliminary decree dated 30-7-1959 by 
which a right had been conferred on the 
plaintiffs in express terms to apply for a 
personal decree in case the sale proceeds 
of the mortgaged property were found 
insufficient for discharge of the decretal 
debt. In support of his contention he has 
placed reliance on Ramnath v. Nageshur 
Singh, AIR 1930 Oudh 378 (FB) and Ram 
Bilas v. Sripal Singh, AIR 1935 Oudh 11. 
In the first case Wazir Hasan C. J, who 
wrote the leading judgment representing 
the majority view (Srivastava J. dissent- 
ing) held that, 


“Once the right or the liberty to do a 
certain act is established and declared by 
a decree of Court in favour of a party 
his adversary cannot ‘be permitted to 
thwart and stultify that right by raising 
objections which he might and ought to 
have raised or which if raised have been 
negatived by the Court during the pro- 
gress of the litigation in which the decree 
was made.” 
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Pursuing this line of reasoning it was ob- 
served that a prayer for the relief of a 
personal decree to cover the deficiency in 
the sale proceeds when accepted is as 
much a part of the decree as acceptance of 
the other prayer relating to the defend- 
ant’s obligation to pay to the plaintiff the 
amount of money declared due to the 
plaintiff on or before a specified day, and 
that if such payment is not made on or 
before the specified day, the mortgaged 
property or a sufficient part thereof 
shall be sold. It was further held that . 
this preliminary decree having not been’ 
appealed from became final and could 
not be assailed in proceedings under 
O. XXXIV, R. 6 C. P, C. and that the 
words “legally recoverable” occurring in 
Order XXXIV. R. 6 . will be 
amply satisfied by showing that the pre- 
liminary decree has-already declared the 
plaintiffs’ right for i lariat decree 
under O, XXXIV, R. 6, Civil P 


1s In AIR 1935 Oudh, 11 the ap< 
plication under O. XXXIV, R. 6 C, P. C. 
was rejected by the courts below on the 
ground that the appellant’s - personal 
remedy against the mortgagor was barr-~ 
ed by time. Following the view taken 
in AIR 1930 Oudh, 378 (FB), it was ob- 
served that a provision like this namely 
that the plaintiff shall be at liberty to 
apply fora personal decree for the amount 
of the balance, in a decree for sale con- 
stitutes adjudication which is detrimental 
to the defendant and which must be re- 
garded as awarding the plaintiff a personal 
decree in the event of the proceedings of 
the sale being insufficient. Consequently 
the appeal was allowed, and a persona 
decree was granted under O. XXXIV, 
R. 6 C. P. C. These authorities undoubted- 
ly support the view propounded by the 
learned counsel. 


8. With greatest respect to the 
learned Judges of the Oudh Chief Court 
the words “legally recoverable” used in 
O. XXXIV, R. 6 C. P. C. have also to be 
given due importance. These words mean 
by way of illustration that the balance 
must be a balance which the mortgagee 
is not precluded by the terms of the 
mortgage from realising otherwise than 
out of the .property sold or a balance the 
recovery of which is not barred. The ob- 
ject of O, XXXIV, R. 6 C. P, C. is to 
obviate the necessity of a fresh suit to re- 
cover the balance even if the mortgagee 
has reserved his right to do so with the 
leave of the court under O. 2 R. 2 C, P. 
C. Every mortgage does not necessarily 
import a personal obligation to repay. 
One of the essential conditions of 
O. XXXIV, R. 6 C. P. C. is that the 
balance is legally recoverable. that is, re- 
ecoverable in law. This condition ^ con- 
templates that such a right is provided 
under the contract and- the same is not 
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barred by time on the date when the 
mortgage suit is instituted. 


- B In Gauri Kumari v. Krishna 
Prasad, AIR 1957 Pat 575, it was held 
that an application under Order XXXIV, 
Rule 6 C. P. C. is a step in the suit and 
not in the execution arising out sof the 
decree passed in that suit. It was fur- 
ther held that a court will be acting 
irregularly if in contravention . of 
Order. XXXIV. Rule 6 C, P. C. it pro- 
vides in the decree for sale itself that 
the mortgagee may in case the sale 
amount is not sufficient to cover the 
entire mortgage dues proceed against the 
mortgagor personally for the balance. 
But such an irregularity cannot make 
the composite decree void either in part 
or whole, That irregularity can at best 
result in making the decree as to perso- 
nal liability only voidable. 


10. In Musaheb Zaman Khan v. 
TInayatullah, (1892) ILR 14 All 513 it was 
held that where there is nothing to show a 
contrary intention of the parties every 
mortgage carries with it a personal liabi-~ 
lity to pay the money advanced: but a 
mortgagee must sue for his remedy 
against the property first. In so doing 
it is immaterial whether or not he prays 
in his plaint for relief over against non- 
hypothecated property.” It was further 
held that “unless in exceptional cases he 
can obtain such relief only under the 
provisions of Section 90 of the Transfer of 
Property Act. and if such relief is refus- 
ed the refusal will not bar a subsequent 
application under Section 90.” 


11. Again in Kidar Nath .v. 
Sarajuddin AIR 1946 Lah 97 (FB) Achhru 
Ram J... speaking for the Court observed 
as follows:— 


“The mortgagee is entitled to a per- 
sonal decree for recovery of such inte- 
rest even though he has no subsisting 
right to get a personal decree for the re- 
covery of the principal. It is hardly 
necessary for me to add that this is sub- 
ject to the proviso that the mortgagee is 
not entitled to any relief in respect of 
interest falling due after the mortgage 
debt itself has become irrecoverable, 
because in that event his suit for sale it~ 
self will be liable to dismissal as barred 
by time and no occasion will arise for 
him to apply for a personal decree under 
Order 34, Rule 6, Civil P. C.” 


12. Lastly, in Shankar Bhatta - v. 
Shankar Upadhya, AIR 1949 Mad 1 {FB) 
the suit on the mortgage of 1931 having 
been brought in 1941, the remedy by 
virtue of recourse to the personal cove- 
nant was barred. Clause 5 of the decree 
provided that if the money realised by 
the sale of the hypotheca should. not be 
sufficient for payment in fult: 'of the 
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amount payable to the mortgagee, he, 
the mortgagee, should be at liberty, 
where such remedy is open to him 
under the terms of the mortgage and is 
not barred by any law for the time being 
in force, to apply for a personal decree 
against the defendants for the amount of 
the balance. It was held that since the 
remedy under the personal covenant is 
barred the mortgagee has nothing by 
reference to the mortgage deed, which 
can avail to recover any balance, 
and clause 5 gave the mortgagee only 
a remedy, which is not barred. Conse~ 
quently, it was held that the appellant 
was not under any obligation regarding 
the personal covenant contained in the 
mortgage deed, I respectfully agree with 
the view expressed by the Allahabad and 
Madras High Courts. 


13. In the present case as already 
stated. above the pre ary decree only 
provided that in case the sale proceeds of 
the mortgaged property were found in- 
sufficient for discharge of the decretal 
amount, the decree-holders would be en- 
titled to make an application for a perso- 
nal decree, which would be decided in 
accordance with law. ‘Thus even from 
language of the decree itself it cannot be 
said that there was a final adjudication 
as to the right of the plaintiff to obtain 
a personal decree for the balance. Apart 
from that it is amply clear that the 
remedy by way of personal decree was 
admittedly barred by time on the date of 
the suit, and, therefore, the balance was 
not legally recoverable, otherwise than 
out of the personal property sold. 


14, In this view of the matter 
there is no force in this appeal and it is 
hereby dismissed, Since the respondent 
has not appeared to contest the appeal, 
there will be no order as to costs. 


Appeal dismissed. 
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Smt. Naraini, Appellant v. 
Mohan. Respondent. 


Second Appeal No. 181 of 1965, 
D/- 21-7-1971, from judgment and decree 
of V., V. Halve Sr. Civil J. No. 2, Jaipur 
city D/- 20-10-1964. 


(A) Evidence Act (1872), Section 68 
— Proof of execution of document re- 
quired by law to be attested. 


Pyare 


Where one of two attesting witnesses 
has been called and he has proved due 
attestation of a gift deed by himself as well 
as by the other one the fact that other 
witness has not been produced does not 


detract from the testimony of that witness, 
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Hence it cannot be said that the gift can- 
not be given effect to on account of want 
of evidence regarding due attestation of 
the deed. AIR 1969 SC 1147 followed. 
(Prs. 8, 9) 
(B) Contract Act (1872), Section 23 
— Lack of pleading on the point of 
illegality of the object of a gift deed 
namely for contemplated future cohabita- 
tion does not preclude the party challeng- 
ing the deed from relying on the ground 
of illegality provided the facts on record 
clearly disclose that illegality, (X-Ref:— 
Transfer of Property Act (1882), Sec- 
tion 122) (X—Ref: Civil P, C. (1908). 0. 6 
EÈ. 2). AIR 1965 SC 1364 and AIR 1962 SC 
370, Foll. (Para 13) 


(C) Contract Act (1872), Section 23 — 
Unlawful object —- Where a deed of gift 
is executed with the motive of re-com- 
pensatine the donee for past cohabitation 
which is not adulterous as well as other 
services rendered by her the object of 
donor cannot be said to be immoral or 
unlawful. (X — Ref: Penal Code (1860), 
Section 497). (Prs, 12, 20, 21) 

It would have been so if the purpose 
or design for which the gift was made 
was future ‘cohabitation between the 
donor and the donee. (Prs. 13, 20) 
Cases Referred: Chronological Paras 


(1969) ATR 1969 SC 1147 (V 56) = 
(1969) 3 SCR 513, Abdul Jabbar 


v. Venkata Sastri 7,9 
(1969) 35 Cut LT 821 = ILR (1970) 

Cut 396. Dondapani Goudo v. 

Hrushikesh Patnaik 7 


(1968) AIR 1968 SC 253 (V 55) = 
(1968) 1 SCR 43, Nagaratnamba 
v. Kunuku Ramavva 6 
(1968) AIR 1968 Mad. 392 (V 55) = 
(1968) 2 Mad. LJ 153, Manicka v. 


Muniammal. 7, 16 
(1965) AIR 1965 SC 1364 (V 52) = 

(1965) 1 SCR 861. Surasaibalini 

v. Phanindra Mohan 7, 14 


(1962) AIR 1962 SC 370 (V 49) = 
(1962) 3 SCR 739, Immani Appa 
Rao v. G, Ramalingamurthi 7. 13 
(1955) AIR 1955 Raj. 39 (V 42) = 
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JUDGMENT :—~ The suit out of 
which this second appeal arises was in- 
stituted by the plaintiff appellant Smt. 
Naraini against the defendant respondent 
Pyare Mohan for possession of a ‘Kotha’ 
described in para No, 4 of the plaint and 
also for mesne profits for the same 
amounting to Rs. 102/-. She also claimed 
future mesne profits at the rate of Rs. 6/- 
per month. Her case as set out in the 
plaint was that the house of which the 
‘Kotha’ in question is a part, belonged 
to one Gopal Lal, who died on 15-6-1956. 
It was alleged that the plaintiff had been 
living with Gopal Lal since 10. or 11 
years before the latter’s death and in lieu 
of the services rendered by her the de- 
ceased Gopal Lal executed a gift deed 
in respect of the whole house in his (her?) 
favour. The original gift deed has been 
put on the record and marked Ex, 1. 
It was further alleged that after execu- 
tion of the gift deed the plaintiff was put 
in possession of the gifted house. The 
plaintiff went on to state that after the 
death of Gopal Lal some time in the 
month of June 1956 she permitted the 
defendant, who is Gopal Lal's sister’s 
son and the defendant’s mother to live in 
the ‘Kotha’ in question for a few days but 
when the plaintiff asked them to vacate 
the ‘Kotha’ the defendant refused to do so 
dnd wanted to grab it. On these allegat- 
ions she asked for possession of the house 
and mesne profits. 


2. The suit was resisted by the 
defendant who denied the gift set up by 
the plaintiff. He also denied having oc- 
eupied the ‘Kotha’ by the permission of 
the plaintiff and pleaded that the gift was 
void as its object was past cohabitation, 
which was immoral and that the house 
in question had devolved upon him as an 
heir of Gopal Lal. 


3. After recording the evidence 
produced by the parties, the learned 
Munsiff, Jaipur city (west) by his judg- 
ment dated 30-10-1961 decreed the plain- 
tiff’s suit for possession of the ‘Kotha’ and 
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also granted a decree 
account of mesne profits. 


4, Aggrieved by the judgment 
and decree by the trial court the defen- 
dant filed appeal which was allowed. by 
the senior Civil Jugde No, 2, City Jaipur 
who set aside the judgment and decree 
by the trial court and dismissed the 
plaintiff's suit by his judgment dated 
90.10.1964. Dissatisfied with the judg- 
ment of the Senior Civil Judge, the 
plaintiff has filed this second appeal. 


5. The first appellate court has 
held that the ‘Kotha’ in question was the 
self acquired property of Gopal Lal, who 
was therefore competent to make a gift 
of the same. He has also found that 
Gopal Lal was not of unsound mind at 
the time of making the gift. Here, it 
may be observed that so far as the ex- 
ecution of the sift deed is concerned the 
finding given by the trial court in favour 
of the plaintiff was not assailed before the 
learned Civil Judge. However, since the 
learned Civil Judge came to the conclu- 
sion that the object of the gift in question 
was not only past cohabitation but con- 
templated future cohabitation also, the 
gift was immoral and illegal, and there- 
fore void, In this view of the matter the 
learned Civil Judge dismissed the plain- 
tiffs suit. 

6. Léarned counsel for the ap- 
pellant has urged that it was not the de- 
fendant’s case that the object of the gift 
was contemplated future cohabitation, 
and, therefore, the learned first appellate 
court was not justified in making out a 
new case at the appellate stage and there- 
by defeat the plaintiff's suit. He has 
also urged that there is no material on 
the record on the basis of which it can 
be said that the object of the gift was 
future cohabitation also. Learned counsel 
contended that Gopal Lal made the gift 
in favour of the plaintiff in lieu of the 
services rendered by her and at any rate 
even if it be held that Gopal Lal’s object 
in making the gift was the sexual relat- 
ionship he had with the plaintiff, even 
then, he argued, the gift would not bė 
void. In support of his contention learn- 
ed counsel relied on Sita Devi v. Gopal 
Saran AIR 1928 Pat 375. Godfrey v. 
Mt. Parbati AIR 1938 Pat 502 Mt. 
Balo v. Mt. Parbati AIR 1940 All. 385. 
Laxshminarayana Reddyar v. Subhadri 
Ammal. (1903) 13 Mad. LJ 7; Rama Rao 
v. Javamma AIR 1953 Mys 33, Lakshmi 
Amma v. Kunji Pillai, AIR 1954 Trav 
Co, 348, Sita Devi v. Gopal Saran Naravan 
Singh 111 Ind, Cas. 762 = (AIR 1928 Pat 
375) and Nagaratnamba v. Kunuku 
Ramayya, AIR 1968 SC 253. 


7. On the other hand learned cou- 
nsel for the respondent argued that in- 
tended future cohabitation was also the 
obiect of the gift and at any rate the 
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service referred to in the gift deed Ex. 1 
was none other than past cohabitation 
which amounted to an offence of adul- 
tery as the husband of the plaintiff was 
alive and the deceased Gopal Lal very 
well knew that he was having sexual re- 
lationship with Naraini who was a 
married woman without the consent or 
concurrence of her husband. In support 
of his argument learned counsel for the 
respondent Mr. Rastogi relied on Alice 
Mary Hill v, William Clarke, (1905) ILR 
27 All. 266; Manicka v. Muniammal, AIR 
1968 Mad, 392, Surasaibalini v. Phanindra 
Mohan, AIR 1965 SC 1364. Immani Appa 
Rao v. G. Ramalingamurthi, ATR 1962 SC 
370 and Husseinali v. Dinbai, AIR 1924 
Bom 135. He has tried to support the 
judgment of the first appellate court on 
another ground also which was not can- 
vassed before it, namely that the gift 
deed Ex, 1 cannot be given effect to as it 
was not proved to have been attested by 
at least two witnesses as required by Sec- 
tion 123 of the Transfer of Property Act. 
In support of this contention he relied 
upon Dondapani Goudo v, Hrushikesh, 
Patnaik, (1969) 35 Cut. LT 821. Bithaldas 
v. Chandratan AIR 1955 Raj. 39, and 
Abdul Jabbar v. Venkata Sastri. AIR 
1969 SC 1147. 


8. I may first dispose of the ob- 
jection raised by Mr. Rastogi with re- 
spect to want of evidence regarding due 
attestation of the gift deed Ex. 1. It may 
be noticed that the finding of the trial 
court that the execution of the gift deed 
had been proved to the hilt was neither 
agitated before the first appellate court 
nor has been challenged before me. 
However, the argument raised before me 
in this respect is that under section 123 
read with Section 3 of the Transfer of 
Property Act it was the bounden duty of 
the plaintiff to have proved that the gift 
deed was attested by two witnesses each 
of whom had seen the executant sign or 
had received from the executant a per- 
sonal acknowledgement of his. signature, 
and further that each of them had sign- 
ed the instrument in the presence of the 
executant. I am not impressed by this 
argument: firstly because this objection 
was not raised in any of the two courts 
below. Apart from that. I do not find 
any substance in it on merits either. 

The scribe of the gift deed is p. w. 5 
Hari Narayan and the attesting witnesses 
are p, w, 6 Narayan Sahay and one 
Manoher Datt. p. w. 5 Hari Narayan has 
stated that he wrote the gift deed Ex. 1 
at the request of Gopal Lal, who signed 
it before him, and Narayan Sahay and 
Manohar Datt also attested the gift deed 
in his presence. p, w. 6 Narayan Sahay 
has stated that he put his attestation on 
the gift deed at the request of Gopal Lal, 
who appended his signature to the same 
in his presence. He has further statedin 
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cross-examination that Ex. 1 was written 
in his presence and Manohar Datt also 
attested it, From the trend of the state- 
ment of this witness it appears that he 
was present throughout the time when 
ve document was written and complet- 
-€ 4 


9. In AIR 1969 SC 1147, it was 
held that it is essential that the witness 
should have put his signature animo at- 
testandi, that is. for the purpose of at- 
testing that he has seen the executant 
sign or has received from him a personal 
acknowledgement of his signature. If a 
person puts his signature on the docu~ 
ment for some other purpose, e g, to 
certify that he is a scribe or an identifier 
or a registering officer, he is not an at- 
testing witness. Consequently, p. w. 5 
Hari Narayan may not be treated as an 
attesting witness, but it is proved by the 
statement of p. w. 6 Narayan Sahay that 
both the attesting witnesses put their 
attestations on the gift deed in the pre- 
sence of the executant Gopal Lal, who 
signed the same in their presence. 


The mere fact that the other attest- 
ing witness Manohar Datt has not been 
produced, does not detract from the testi- 
mony of p. w. 6 Narayan Sahay. All 
that Section 68 of the Evidence Act says 
is that if a document is required by law 
to be attested it shall not be used as 
evidence until one attesting - witness 
at least has been called for the purpose of 
proving its execution. In this case one 
attesting witness p. w. 6 Narayan Sahay 
has been called and he has proved due at- 
testation of the gift deed by himself as 
well as by Manohar Datt. In this view 
of the matter I do not find any substance 
in the contention, and overrule it. 


10. Now it is to be considered 
whether the gift is valid? It is mention- 
ed in the gift deed that the donor Gopal 
Lal had become 56 years’ old and had no 
issue of his own. It is further stated 
that his wife had died and Smt. Naraini 
(plaintiff) had been serving him contin- 
uously for the last 10 years and conse- 
quently in lieu of her services the house 
was being gifted so that Naraini and her 
children may comfortably reside in the 
house, P. W. 1 Naraini has stated in her 
deposition that she had been knowing 
Gopal Lal since 10 or 15 years before his 
death and that Gopal Lal had taken her 
from her husband’s house and she start- 
ed living with him. She has further de- 
posed that Gopal Lal made a resolve 
(Sanklap) at Galta (a place of pilgrimage 
in the city of Jaipur) that he had accept- 
ed her as his wife and thenceforth Gopal 
Lal and she began to live as husband and 
wife. When further cross-examined on 
the point, she stated that when Gopal Lal 
made the aforesaid ‘Sanklap’. her husband 
was alive, but was insane. ` 
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. if it be there was not an immoral 


A.I. R. 


11. From the contents of the gift 
deed coupled with the statement of Nara- 
ini and the circumstances of the case the 
learned Civil J udge came to the conclu- 
sion that the service mentioned in the 
gift deed was no other than the past co- 
habitation and the object of the gift was 
also contemplated future cohabitation. He 
also found that the object of the gift was 
immoral inasmuch as Mst. Naraini whose 
husband was alive was living in adultery 


with Gopal Lal. In this view of the 
matter he held the gift to be invalid. 
12. Learned counsel for the ap- 


pellant has no quarrel with the proposi- 
tion that if the object of the gift is held 
to be future cohabitation the gift would 
be void as being immoral or opposed to 
public policy. What he contends is that 
the object of the gift was not the past 
cohabitation but some other services 
and at any rate past cohabitation even 
con- 
sideration. I may observe straightway 
that the contention that past cohabitation 
was not at all a consideration for making 
the gift is devoid of substance. In the 
first place, this case was not put before 
any of the Courts below. It was not raised 
even in the grounds of appeal filed in 
this Court. It was in fact not relied upon 
by the learned counsel in his opening 
address and a faint attempt was made 
at the fag-end of the arguments to subs- 
tantiate this aspect of the case, 


Even on merits the contention holds 
no water for the simple reason that Smt. 
Naraini has herself admitted in her 
statement that after Gopal Lal had 
brought her from her husband’s house 
they both began to live as man and wife. 
It is. therefore, too late in the day to 
argue that it was only in lieu of certain 
domestic services such as cooking etc. 
that the gift was made. In partial agree- 
ment with the courts below, I, therefore, 
hold that the object of Gopal Lal in 
making the gift in question in favour of 
Mst. Naraini was past cohabitation, as 
well as other services, which Smt. 
Naraini had done to Gopal Lal by living 
with him as his wife. 


13. The question of future co- 
habitation being within the contemplation 
of the parties at the time of making the 
gift has of course not been pleaded, Learn- 
ed counsel for the respondent has, how- 
ever, submitted that the court itself upon 
the illegality appearing upon the evidence 
should take notice of it even tnough it 
has not been pleaded by the defendant. 
In support of his contention he has relied 
on the following passage from Law of 
Evidence by -Taylor reproduced by their 
Lordships of the Supreme Court in AIR 
1962 SC 370: 


“Although illegality is not pleaded by 
the defendant nor sought to be relied 
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upon by him by way of defence, yet the 
Court itself, upon the illegality appearing 
upon the evidence, will take notice of it, 
and will dismiss the action Ex turpi 
causa non Oritur action. No polluted hand 
e. touch the pure fountain of Justice” 
P. 93). 


14. Again in AIR 1965 SC 1364 

it was observed that, 
ere a contract or transaction ex 

facie is illegal there need be no pleading 
of the parties raising the issue of illegality 
and the Court is bound to take judicial 
notice of the nature of the contract or 
transaction and mould its relief according 
to the circumstances.” 
Lack of pleading therefore on this point 
would not preclude the defendant from 
relying on this ground of ilegality pro- 
vided the facts brought out on the record 
clearly disclose this illegality, namely 
contemplated future cohabitation, In the 
case on hand it appears from the state- 
ment of D. W. 1 Pyare Mohan that Gopal 
Lal was an indoor patient from 11-7-55 
upto the date of his death i. e. 15-6-1956. 
The gift in question was made during this 
period that is on 16-3-1956. This circum- 
stance, in my opinion, negatives the 
theory of contemplated future cohabita~ 
tion being the object and purpose of the 
gift. The fact that in the gift deed it is 
mentioned that Mst. Naraini and her 
childern may live in the ‘gifted house 
cannot lead to the conclusion that the 
donor had future cohabitation in his con~ 
templation at the time of making the gift. 
On the other hand, it appears to me that 
Gopal Lal saw his end in sight and there~ 
fore he hastened to make the gift in 
favour of Mst. Naraini who had lived 
with him and served him as his wife for 
a long period extending over about 10 
years. I, therefore, hold in disagreement 
with the learned Civil Judge that con~ 
templated future cohabitation was not 
the object or purpose of the gift. 


14A. .. This brings me to the con- 
sideration of the last point, namely, whe- 
ther past cohabitation between the par- 
ties amounted to adulterous intercourse 
which is an offence under Section 497 of 
‘the Indian Penal Code and consequently 
the object of the gift was forbidden by 
law and at any rate was one which the 
court regards as immoral was opposed to 
publie policy. 

15. In (1905) ILR 27 All 266 it 
was found that the consideration of the 
agreement was past cohabitation as well 
as contemplated future cohabitation, Aik- 
man J. observed that in England a cove- 
nant founded on past cohabitation, even 
though adulterous, is valid in law. But 
in England, adultery is not - an ‘offence 
under the criminal law, whereas in India 
it is. If then adultery past or future, is 


the consideration or an indivisible part of. 


the consideration for an agreement 
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entered into in India, this would make it 
not merely an immoral but an illegal 
agreement, and the contract would he 
void. I may state, here that in the agree- 
ment in that case the words were “with 
a view that she may continue in my ser- 
vice”, From these words it was inferred 
that future cohabitation was a part of the 
consideration which involved the com- 
mission of an offence, to wit, adultery: 


16. In AIR 1968 Mad 392 the con- 
sideration for the agreement Ex, A-1 was 
found to be past cohabitation between the 
parties which admittedly amounted to 
adulterous intercourse. The contention 
that any part of the consideration could 
possibly refer to future cohabitation was 
rejected, After noticing the divergence 
in the judicial opinion on the question of 
past cohabitation the learned Judge 
observed as follows:— 


“In my view, where the consideration 
relates strictly to past cohabitation which 
is illicit, in the sense that itis outside 
matrimony, but which otherwise does 
not constitute any offence, it could be 
conceivably held, on the’ circumstances, 
that the promise to pay is supported by 
good consideration, But, even so, the 
difficulty is obvious that, though this 
consideration is not forbidden by any 
law, nevertheless, it falls under the in- 
terdict that it may be ‘immoral or oppos- 
ed to public policy’. For I think it is 
indisputable that the Courts must by 
every means in their power, promote 
matrimony, and the incurring of lawful 
sexual relationship alone, and Courts 
ought -not to give sanction or approval 
even in an implied form to irregular 
sexual relationships outside the bond of 


“matrimony, even where they may cons- 


titute no offence or infringement of the 
Penal Law. 


On these premises the learned Judge held 
the agreement to be invalid, 


17. In AIR 1938.-Pat 502 it was 
observed by Courtney-Terrel C. J., that 
“the contract to enter into the relation- 
ship of protector and mistress is undoub- 
tedly immoral and unenforceable and 
void, yet a contract to compensate a 
mistress for what she has lost on account 
of past association and so long as that 
loss shall continue, cannot be regarded as 
immoral and that is the consideration 
and the object of the agreement to com- 
pensate, The learned Judge further 
brought out the distinction between the 
consideration in the case of a contract to 
enter into the relationship and the con- 
sideration and object in the case of the 
agreement to compensate and held that 
past consideration under the Indian Law 
is a good consideration and the fact that 
a woman has rendered service in the 
past whether immoral or otherwise, and 
has suffered an injury of a kind and 
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continues to suffer from that injury, 
forms a perfectly good consideration for 
the contract to compensate her. 


18. In°AIR 1940 All 385 it was 
held that past cohabitation is not an un- 
lawful consideration, and hence if in 
order to compensate the woman for the 
past illicit connection the offending party 
gives her some property, the considera- 
tion for it is not illegal. Reference may 
also be made to the observations of 
Sulaiman J., in Mt. Mahtab-un-Nissa v. 
Rifaqat Ullah AIR 1925 All 474 which 
are as under:— 

“I would further like to point out, 
that adultery though an offence on the 
part of the man is not an offence on the 
part of the married woman, It cannot 
therefore be urged that the consideration 
passing from her is necessarily illegal 
though of course it is indisputably im- 
moral. Bigamy, however, is an offence 
committed both by the married woma 
and the man. But in the present case the 
question is not whether such a contract 
ean be specifically enforced in a Court of 
Law, but the question is whether an out 
and out transfer already effected in lieu 


of a consideration for immoral 
and even illegal, cohabitation is 
a nullity, When the agreement 


is that parties are to live in adulte- 
rous cohabitation in future the contract 
is obviously illegal, but if in order to 
compensate the woman for the past illi- 
cif connection, the offending party gives 
her some property I would not be pre- 
pared to say that the consideration for 
it is illegal. The offence had already 
been committed, Payment of compensa- 
tion for a past criminal offence cannot be 
deemed to be illegal, even though under 
certain circumstances it may be immoral. 
In my opinion there is a clear distinction 
between a mere contract to pay an allow- 
ance in future in order that an illicit 
connection be continued, and a transfer of 
property in favour of the woman for co- 
habitation which has already taken place. 
In the former case I would have no hesi- 
tation in saying that the agreement is 
illegal but in the latter case I would not 
be prepared to say that it is so.” 


19. In AIR 1954 Trav-Co. 348 one 
Krishna Panicker had executed a gift 
deed in favour of the plaintiff in respect 
of the plaint property. The trial Court 
held that the plaintiff was not the legal 
wedded wife of Krishna Panicker, and the 
consideration of the gift deed was immo- 
ral. ‘One of the questions raised before 
the High Couri was whether the gift was 
void under Section 6 (h) of the Transfer 
of Property Act on the ground that the 
object of the gift was immoral? It was held 
that the deed of transfer being a gift no 
question of consideration -arises as gift is 
a transfer without consideration (vide sec- 
tion 122 of the Transfer of Property Act). 
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The learned Judge further observed that 
so long as Krishna Panicker regarded the 
plaintiff as his lawful wedded wife, it 
cannot be said that the object for execut- 
ing the gift deed in her favour was illegal 
cohabitation with her, 


20. As already stated above the 
present is not a case where future co- 
habitation can be considered to be an 
object of the gift. The question of con- 
sideration also does not arise in the pre- 
sent case because the impugned transac- 
tion is a gift and consequently a transfer 
without consideration. The only ques- 
tion, therefore, for decision is whether 
the gift in question should be considered 
as invalid on account of its object being 
immoral or opposed to public policy or 
is otherwise unlawful within the - mean- 
ing of Section 23 of the Indian Contract 
Act. 1872? The. word ‘object’ obviously 
refers to some purpose or decision for 
which a transfer is made or as observed 
by Patkar J., in Sabava v. Yamanappa 
AIR 1933 Bom 209. 


"Fhe object means the end for which 
the effort is directed or the thing aimed 
at, that which one endeavours to attain 
or carry out.” 


Consequently, it cannot be said in the 
present case that the object of the donor 
was immoral or unlawful, It would have 
been so if the purpose or design for which 
the gift was made was future cohabita- 
tion between the doner and the donee. 
In the present case. I think that the deed 
of sift was passed with the motive of re- 
compensing the plaintiff Smt. WNaraini 
Bai for past cohabitation as well as other 
services rendered by her as a mistress in 
the house to Gopal Lal. In this view~of 
the matter, I find myself unable to hold 
that the object of the gift was illegal. 


21. It has been pressed by the 
learned counsel for the respondent that 
past cohabitation in the present case 
amounted to an offence of adultery as 
provided in Section 497 of the Indian 
Penal Code. No such plea was raised by 
the defendant in the written state- 
ment nor any effort was made 
during the trial to prove that Gopal Lal 
knew or had reason to believe that the 
plaintiff was lawfully wedded wife of an- 
other man and that the sexual relationship 
which Gopal Lal had with her was with- 
out the consent or with the connivance of 
that man, The point which is sought to 
be argued is a mixed question of fact 
and Jaw and in absence of clear evidence 
it would not be just and proper to uphold 
such a plea. Strong reliance has been 
placed by the learned counsel for the 
respondent on that part of the statement 
of Smt. MNaraini where she has stated 
that after the ‘Sanklap’ at the Galta she 
and Gopal Lal began to live as man and 
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wife and that her husband was alive at 
that time but was mad. 

It is pot clear how long the madness 
lasted and what sortof madness it was? 
On the basis of this evidence, the possibi- 
lity of there being consent—express or im- 
plied or the concurrence of the plaintiff's 
husband in the act of her living as mist- 
ress of the deceased Gopal Lal cannot be 
altogether excluded. This statement. in 
my opinion, does not necessarily lead to 
the conclusion that Gopal Lal was com- 
mitting offence of adultery as defined in 
Section 497 of the Indian Penal Code. 
All that can be said in the facts and 
circumstances of the case is that the 
motive behind making the gift was to 
recompense the plaintiff for her services 
as a wife including the past cohabitation. 
It cannot be said with any definiteness 
that the past cohabitation was adulterous 
as provided in Section 497 of the Indian 
Penal Code. The plaintiff has not come 
forward to enforce a contract the validity 
of which the defendant was impugning. 
The question is whether an out and out 
transfer by gift already effected in lieu 
of the plaintiff's services as a wife to the 
deceased Gopal Lal is a nullity? In the 
facts and circumstances of the present 
case, I am not prepared to hold that it is 
SO, 

22. The result is that I allow this 
appeal, set aside the judgment and decree 
by the Senior Civil Judge, No. 2 City, 
Jaipur and decree the plaintiffs suit for 
possession of the ‘Kotha’ in question and 

68/- on account of mesne profits. 
However. in the circumstances of the 
case, I direct the parties to bear their 
own costs throughout. 


23. Learned counsel for the res- 
pondent prays for leave to appeal to 
Division Bench, Leave is granted, 

Appeal allowed. 
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Manoharlal and another, Appellants 
yv. Bheerulal’and others, Respondents. 

Second Appeal No. 352 of 1965 D/- 
8-7-1971 against Judgment and decree of 
S. N. Modi., Dist. J, Udaipur, D/- 3-4- 
1965. 

(A) Civil P. C. (1908), Section 100 — 
Concurrent finding of fact — When in 
second appeal arising from suit based on 
easement there is concurrent finding of 
the courts below that certain windows of 
the plaintiffs house had been recently 
opened and as such he could not claim 
easement of light and air through these 
windows, such a finding being one of 
pure facts would not be disturbed in 
second appeal. (Para 6) 

(B) Easements Act (1882), Section 35 
(b) — Disturbance of easement — Suit 
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for injunction to restrain — Onus on 
plaintiff. ; - 

In a suit for an injunction under 
Sec. 35 (b) for threatened or intended 
disturbance to an easement injunction 
will be granted only if the threatened 
disturbance is not a trivial disturbance 
but is such a disturbance that if carried 
out would cause substantial damage: or 
in the case of an easement of light and air 
a substantial diminution of the same. In 
such a case it is therefore for the plain- 
tiffs to plead and establish that there will 
be substantial diminution of light and 
air coming through the windows in plain- 
tiffs house if the defendants are allowed 
to carry out the threatened or intended 
disturbance to the easement claimed by 
the plaintiffs, (Para 8) 


M, M. Vyas, for Appellants; M. C. 
Bhandari, for Respondents. 

JUDGMENT:— This is a plaintiffs 
second appeal arising out of a suit for 
mandatory and perpetual injunction to 
restrain the defendants from disturbing 
certain easements of the plaintiffs. 

2. The houses of the parties are 
situated contiguous to each other 
in the city of Udaipur. The plain- 
tiffs’ house is stated to be a four storeyed 
one. In the first storey there exist two 
windows in the eastern room and one 
‘Jali’ in the western room. Similarly in 
the second storey there are two windows 
in the eastern room of the plaintiffs’ 
house and also a ‘Medi’. In the third and 
fourth storeys there are certain projec- 
tions in the plaintiffs’ house over-hang- 


ing the defendants’ house and these pro- 
jections have been described in local 
terms as ‘Khumla’ and ‘Galmi’. The 


plaintiffs’ case is that the defendants had 
obstructed the windows and the ‘Jal?’ 
in the first storey and had threatened 
to disturb the plaintiffs’ easements in the 
second, third and fourth storeys also, It 
was, therefore, prayed that the defen- 


dants be restrained by a perpetual in- 
junction from disturbing the easements 
existing in the plaintiffs’ house in the 


second, third and-fourth storeys, and a 
mandatory injunction may also be issued 
for demolition of the tin-shed, and the 
wall constructed by the defendants in the 
first storey so as not to obstruct the 
windows and the ‘Jali existing in the 
plaintiffs’ house and a perpetual injunc- 
tion may further be issued against the 
defendants not to cause obstruction to the 
said windows and ‘Jali’. 

3. The defendants denied the exi-~ 
stence of the aforesaid easements alleged 
by the plaintiffs, 

4. After recording the evidence 
produced by the parties the trial court 
partly decreed the suit- The defendants 
filed appeal in the Court of District 
Judge, Udaipur, and the plaintiffs also. 
filed cross-objections with respect to that 
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part of their claim which had been dis- 
allowed by the trial court, The plain- 
tiffs’ cross-objection was dismissed but 
the appeal was allowed in part and the 
injunction issued by the trial court in 
respect of the windows existing in the 
second storey of the plaintiffs’ house was 
set aside. The plaintiffs have, there- 
fore, come in second appeal to this Court. 


5. Learned counsel for the appel- 
lants has confined his submissions to the 
windows existing in the first and second 
storeys of the plaintiffs’ house and the 
directions given by the learned District 
Judge with respect to other easements 
claimed by the plaintiffs have not been 
called into question by any of the parties 
before me, I shall therefore, confine my- 
self to the plaintiffs’ claim with respect to 
the windows existing in their house in the 
first and second storeys. 


6. So far as the two windows exi- 
sting in the eastern room of the first 
storey of the plaintiffs’ house are con- 
cerned there is a concurrent finding of the 
courts below that these windows had 
been newly opened, and are not proved 
to be in existence for 20 years or more 
and consequently the plaintiffs are not 
entitled to claim any easement in respect 
of light and air coming through these 
windows. This finding is one of pure 
fact and I do not see any reason to disturb 
the same. f 

7. Then there are two 
in the eastern room of the second storey 
of the plaintiffs’ house. The courts 
below have found that they have begn in 
_ existence for more than 20 years, but the 
ground on which the plaintiffs’ claim has 
been negatived in respect of these 
windows is that the plaintiffs have failed 
to allege and prove that there was like- 
lihood of substantial diminution of light 
and air coming through these windows 
by the threatened or intended obstruction 
by the defendants and in this view of the 
matter the learned District Judge reject- 
ed the plaintiffs’ claim in respect of these 
windows, 

Learned counsel for the appellants 
has argued that in case of threatened or 
intended disturbance to an easement, it 
is not necessary for the plaintiff to prove 
likelihood of substantial damage by the 
proposed obstruction or material interfe- 
rence with the physical comfort of the 
plaintiffs. The contention of the learned 
counsel is that substantial damage is re« 
quired to be proved only in case the ease- 
ment has been actually disturbed. In 
support of his contention learned counsel 
has invited my attention to Section 35 of 
the Easements Act (Act No. V of 1882) 
which reads as under:— 

*35. Injunctions to restrain disturbance 
subject to the provisions of the Specific 
. Relief Act. 1877, Sections 52 to 57 (both 
inclusive), an injunction may be granted 
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windows . 


‘ 
* 
H 
. 


to restrain the disturbance of an ease~<' 
ment— 

(a) if the easement is actually dis- 
turbed when compensation for such dis- 
turbance might be recovered under this 


chapter; 
(bì if the disturbance is only 
threatened or intended when the act 


threatened or intended must necessarily, 
if performed, disturb the easement.” 


8. Section 35 provides for the 
remedy of injunction im case of actual 
disturbance of threatened or intended 
disturbance to an easement. Clause (a) 
deals with the situation when the ease- 
ment is actually disturbed, and clause (b) 
provides for an injunction when a dis- 
turbance has not actually occurred but is 
merely threatened or intended. Clause 
(a) provides for the case of an actual dis- 
turbance and lays down that an injunc- 
tion would be a possible remedy in all 
those cases in which damages could be 
recovered under Section 33, An injunc- 
tion under clause (a) would thus indirect- 
ly call for consideration of all the criteria 
of substantial interference as mentioned 
in Section 33, but that, according to me, 
does not mean that in a suit for an in- 
junction under clause (b) injunction 
would be granted even if the threatened 
disturbance is a trivial one and if carried 
out would cause no substantial damage. 

In my opinion, even a suit for an] 
injunction under clause (b) for threaten- 
ed or intended disturbance to an ease- 
ment or what is called a quia timet 
action. would, on general principle, be 
granted only if the threatened disturbance 
is not a trivial disturbance but is such a 
disturbance that if carried out would 
cause substantial damage, or in the case 
of an easement of light and air a subs- 
tantial diminution of the same. It was, 


therefore, necessary in the present case] - 


for the plaintiffs to have established that 
there would be substantial diminution of 
light and air coming through the 
windows in question, if the defendants 
were allowed to carry out the threaten- 
ed or intended disturbance to the ease- 
ment claimed by the plaintiffs. There is 
no allegation to that effect in the plaint 
nor is there an iota of evidence on that 
point from the side of the plaintiffs, In 
absence of an allegation and proof to 
that effect the learned District Judge was, 
in my opinion, right in refusing the relief 
of injunction in respect of the windows 
in the second storey of the plaintiffs’ 
house also. 

9. Thus I do not find any force 
in this appeal and hereby dismiss it but 
I leave the parties to bear their own 
costs. 

19. Leave to appeal to Division 
Bench is prayed for.. but refused. 


Appeal dismissed. 
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"AIR 1972 RAJASTHAN 33 (V 59 C 9) 
. C. M. LODHA, J. 


Kishansingh, Appellant v. Bheroon + 


Singh, Respondent. 

Second Appeal No. 242 of 1965, 
D/- 12-5-1971, against judgment and 
decree of P, L. Agarwal, Dist. J., Partab- 
garh, D/- 16-2-1965. 

Tenancy Laws — Rajasthan Land 
Reforms and Resumption of Jagirs Act 
(6 of 1952), Section 23 — Non-submis- 
sion of list of private properties by 
Jagirdar — Effect of, (X-Ref :— Tenancy 
Laws — Rajasthan Land Reforms and 
Resumption of Jagirs Rules (1954), R. 22). 


Merely because under Rule 22 of 
Rajasthan Land Reforms and Resump- 
tion of Jagirs Rules a Jagirdar did not 
file a list of his private properties 1n- 
cluding therein an abadi site used by 
him for domestic purposes, all his pri- 
vate lands could not be deemed to 
have vested in the State along with the 


jagir. In view of Section 23 the private 
properties of Jagirdar continue to be- 
long to him. (Para 5) 


M. C. Bhandari, for Appellant; C. 
L. Agarwal, for Respondent. 

JUDGMENT :— The suit out of 
‘which this appeal arises was instituted 
by the plaintiff Kishan Singh for pos- 
session of a plot of land situated in 
village Sedariya on the ground that 
the land in question was owned and 
possessed by the plaintiff and that in 
November 1959 the possession of the 
same was given by the plaintiff to the 
defendant in exchange for a house des- 
cribed in para No. 2 of the plaint, and 
that the plaintiff paid Rs. 500/- over 
and above to the defendant, but the 
defendant returned the amount of Rs. 
500/- and refused to hand over posses- 
sion of the house belonging to him. 
In the written statement filed by the 
defendant, he denied the plaintiffs 
ownership and possession over the plot 
in dispute at any point of time and 
pleaded that the plot in question had 
been owned and possessed by him since 
generations and that the story of ex- 
change set up by the plaintiff was all 
a myth. 

2. After recording the evidence 
produced by the parties the Civil 
Judge, Partabgarh by his judgment 
dated 29-4-1964 dismissed the plaintiff's 
suit. His judgment and decree were 
upheld by the District Judge, Partab- 
garh on appeal by the plaintiff. Con- 


sequently, the plaintiff has come in 
second appeal to this Court. 
3. The only ground on which 


the plaintiff’s claim has been negatived 
by the learned District Judge is that 
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there is no proof that the plaintiff had 
included the plot in question in the 
list of his personal properties filed by 
-him under Section 23 of the Rajasthan 
Land Reforms and Resumption of Jagirs 
Act, 1952 (which will hereinafter be 
called ‘the Act). He held that be 
fore the Act came into force the plain- 
tiff-appellant was undoubtedly the owner 
of the plot in question and was also 
in possession of the same, but he 
ceased to be the owner of the suit 
property after resumption of his Jagir 
and consequently had no right left in 
it in November, 1959. z 


4, Learned counsel for the ap- 
pellant has urged that the finding of 
the lower court that the plaintiff had 
lost all his right to the ‘Taliya’ in 
question on account of his failure to 
file a list of his private property by 
A the same therein is erroneous 
in law. 


: The plaintiff, it may be noted, 
is an erstwhile Jagirdar of village Seda- 
riya. Tehsil Partabgarh and his Jagir 
was resumed under the Act. He has 
adduced no proof to show that he had 
filed a list of his personal property 
under Section 23 of the Act and had 
included therein the plot in question. 
However, both the courts below have 
come to a concurrent finding that so 
long as the Jagir was not resumed the 
plaintiff was the owner of the plot and 
was also in possession of it. The ques- 
tion then arises whether the plaintiff 
ceased to be the owner of the plot in 
question as he did not file a list of his 
private properties including therein 
the plot in question under Section 23 
of the Act. Here I may also state that 
the plot in question is an open enclo- 
sure used for domestic purposes in 
the ‘Abadi’? area of the village Sec- 
tion 23 of the Act provides inter alia 
that all open enclosures used for domes- 
tic purposes and in continuous posses- 
sion of the Jagirdar shall continue to 
belong to or be held by such Jagirdar. 


5. Rule 22 of the Rajasthan 
Land Reforms and Resumption of 
Jagirs Rules, 1954 (which will herein- 
after be called ‘the Rules’) makes pro- 
vision for submitting a list of all per- 
sonal properties by Jagirdars, It is 
provided therein that the Jagirdar shall 
submit to the officers taking over 
charge of his Jagir a list of the pro- 
perties which he claims as his private 
and personal properties under sub-sec- 
tion (1) of Section 23 of the Act. Rules 
23 to 28 provide the procedure to be 
followed by the Jagir Commissioner in 
connection with the enquiry in the 
matter of personal properties. It may 
be observed that there is no provision 
either in the Act or the Rules provid- 


ated 
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ing penalty for failure on the part of 
the Jagirdar to submit a list of per- 
sonal properties. Consequently, I fail 
to understand how the right, title and 
interest of the Jagirdar in his personal 
properties can be extinguished merely 
on account of failure on his part to 
submit a list of the properties as pro- 
vided in Rule 22. None of the two 
courts below has referred to any provi- 
sion of law by which the plaintiff may 
be deemed to have lost his rights to 
the property in question merely because 
he failed to show that he had filed a 
list of his personal properties including 
the plot in question under Rule 22 of 
the Rules. Section 23 of the Act 
clearly provides that the types of pro- 
perties mentioned therein in the pos- 
session of the Jagirdar shall continue 
to belong to or be held by such Jagir- 
dar. In this view of the matter there 
is in my opinion no room for argu- 
ment that on account of the failure on 
the part of the Jagirdar to submit a 
list of his personal properties, all his 
private lands, buildings, wells, houses, 
sites and enclosures shall be deemed to 
have vested in the State along with 
the Jagir even though Section 23 of 
the Act provides in unmistakable terms 
that the said private properties of the 
Jagirdar shall continue to belong to 
him. Learned counsel for the respon- 
dent was not able to point out any- 
thing contrary to the view which I have 
taken. Consequently, I set aside the 
finding of the learned District Judge 
in this respect, 


6. The learned District Judge has 
stopped short after giving his finding 
on this point and without dealing with 
the other matters arising in the case 
has upheld that decree of dismissal of 
the suit by the trial court solely on 
this ground. The trial court has held 
that the story of exchange set out in 
the plaint has not been substantiated. 
Assuming for the sake of argument 
that the story of exchange as put up 
by the plaintiff is not substantiated, a 
question still arises whether the plain- 


tiff having proved his ownership and 
possession over the plot in question 
upto November 1959, is his suit still 
liable to be dismissed? In my opi- 


nion, not. An issue was framed on the 
question of limitation and a finding has 
been recorded in favour of the plain- 
tiff by the trial court. It has not been 
argued before me that that finding is 
wrong even though the learned District 
Judge did not address himself to the 
question of limitation at all. The de- 
fendant is proved to have come into 
possession of the plot in question in 
November 1959, and the present suit 
has been instituted in 1962. Thus the 
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suit is clearly within limitation. In 
these circumstances even if tke theory 


„of exchange alleged by the plaintiff is 


not accepted, the plaintiff is, in my 
opinion, entitled to succeed on the 
ground that he is the owner of the 


plot in question, and was in possession 
of the same upto November 1959 when 
the defendant took possession of it. In 
this view of the matter, irrespective of 
the question whether the defendant’s 
possession is permissive or as that of 
a trespasser the plaintiff is entitled to 
a decree for possession of the property 
in dispute. In the facts and circumst- 
ances of the case, therefore, I have 
thought it fit to decide the case finally 
here instead of remanding it to the 
first appellate court for decision on 
Other points. 


7. The result is that I allow this 
appeal, set aside the judgments and 
decrees of the courts below and decree 
the plaintiffs suit for possession of 
the plot of land in dispute with costs 
throughout. 


8. Learned counsel for the res- 
pondent prays for leave to appeal to 
Division Bench. However, I do not 
consider it a fit case for grant of leave. 
The leave is refused. 

Appeal allowed. 
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L. N. CHHANGANI AND J. P. 
JAIN, JJ 


Budh Singh Bapna, Appellant v. 
The Assistant Custodian Evacuee Pro- 
perty, Jaipur and another, Respondents. 


Civil Special Appeal No. 23 of 1965, 
D/- 3-5-1971, from judgment of Single 
J.. of this Court in Ex. S. A. No, 50 of 
1963, D/- 9-4-1965. 


Civil P. C. (1908), Order 21, Rule 93 
— Refund of purchase money — The 
court sale of an evacuee property is a 
nullity and when it is set aside on an 
application under Section 151/47, the 
auction purchaser is entitled to the 
refund of the amount from the decree- 
holder on the principles of equitable 
doctrine of restitution, and he _cannot 
be compelled to file a separate suit. (X- 
Ref :— Sections 144, 151, 47; Adminis- 
tration of Evacuee Property Act (1950), 
Section 17; Displaced Persons (Compen- 
sation and Rehabilitation) Act (1954), 
Sec. 15). AIR 1964 Raj 140, Distinguish- 
ed. (Para 4) 


Such a declaration of sale as a 
nullity cannot be equated to a setting 
aside of sale in a suit based on the 
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grounds of absence of any saleable in- 
terest of the judgment-debftor. 


(Para 4) 
Paras 


Cases Referred: Chronological 
(1964) AIR 1964 Raj 140 (V 51) = 
ILR (1964) 14 Raj 333, Thakar 
Lal v. Nathulal 
Sagar Mal Mehta, for Appellant; 
Raj Narain Addl, Advocate General, for 
the Custodian Department. 
CHHANGANT, J.:— This is a spe- 
cial appeal under Sec. 18 of the Rajas- 
than High Court Ordinance against 
the judgment and decree of the learn- 
ed single Judge of this Court dated 9th 
April, 1965. 


2. The relevant facts are these— 
l The appellant obtained a money 
decree against an evacuee, Sahibzada 
Abdul Qaddus. The Assistant Custo- 
dian Evacuee Property had been im- 
pleaded as a defendant in the suit. 
The trial court dismissed the suit 
against him and no appeal was prefer- 
red against the decree. In execution 
of the decree a house which formerly 
belonged to Sahibzada Abdul Qaddus 
was attached. The Assistant Custodian 
filed an objection purporting to be 
under Section 47, Civil P, C. in which 
it was stated that the house had vest- 
ed in the Custodian and was not liable 
to attachment and sale in execution of 
the decree under Section 17 of the 
‘ Administration of Evacuee Property 
Act, 1950 (hereinafter referred to as “the 
Act”). It was also stated that the 
house had since vested in the Union as 
it was acquired under the Displaced 
Persons (Compensation and Rehabilita- 
tion) Act, 1954 (hereinafter referred to 
as “Displaced Persons Act”), and form- 
ed part of the compensation pool. The 
objection was dismissed for default on 
10-9-1958. An application for setting 
aside the dismissal was moved. That 
was also dismissed for default. The 
property was sold for Rs. 3,100/- in 
favour of Gangaram and the sale was 
confirmed on 28-11-1960. A sum of 
Rs. 1,727/1/0 was paid to the decree- 
holder on 1-12-1960 in respect of his 
claim under the decree. On 21-12-1960 
a warrant for delivery of possession 
was issued in favour of the auction- 
purchaser Gangaram., The Assistant 
Custodian then moved another applica- 
tion on 14-2-1961 purporting to be under 
Sections 47 and 151, Civil P. C. in 
which the objection raised in the ear- 
lier application dated 14-4-1958 was 
reiterated. On this application, the exe- 
cution court set aside the sale on the 
ground that it was void under Section 
17 of the Act and ordered the appel- 
lant to refund the sum of Rs. 1,727/1/0. 
This order was confirmed on appeal by 
the District Judge. 
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3. The decree-holder’s second ap- 
peal was dismissed by the learned 
single Judge but leave to appeal was 
granted and this special appeal has 
been filed in pursuance of the leave 
granted by the learned single Judge. 
The learned single Judge held that the 
sale of the property was void, both 
under Section 17 of the Act as well 
as under Section 15 of the Displaced 
Persons Act and it was open to the 
execution court on an application under 
Section 151, Civil P. C. to declare at 
any time that the sale was void and 
to order the refund of money paid to 
the decree-holder in pursuance of the 
void sale, 


4. The learned counsel for the 
appellant could not and did not assail 
the conclusion of the learned single 
Judge that the sale was void. He, how- 
ever, strongly contended that the learn- 
ed single Judge was not justified in 


directing the decree-holder to refund 
the amount to the purchaser. Accord- 
ing to him, the purchaser should 


have been left to the remedy of filing 
a regular suit for obtaining the refund 
of the amount from the decree-holder. 
In support of the submission, he relied 
upon a Bench decision of this Court in 
Thakar Lal v. Nathulal, ILR (1964) 14 
Raj 333 = (AIR 1964 Raj 140), We 
have gone through the case cited by 
the appellant’s counsel and are of opi- 
nion that the principle of the case can- 
not be invoked in the facts and the 
circumstances of the present case. The 
Division Bench was dealing with the 
case where a sale in favour of an auc- 
tion purchaser was set aside on a suit 
by a person claiming that the judg- 
ment-debtor had no saleable interest. 


Under the evacuee law, the posi- 
tion, however, is different. The law 
prohibits the sale of an exacuee pro- 
perty and the sale of such property is 
nullity in the eyes of law. It was in 
this view of the law that the applica- 
tion of the Assistant Custodian was 
allowed and the sale was declared null 
and void. Such a declaration cannot, 
be equated to a setting aside of sale 
in a suit based on the grounds of ab- 
sence of any saleable interest of the 
judgment-debtor. In this background 
of basic differences in the two situations, 
the principle laid down in ILR (1964) 
14 Raj 333 = (AIR 1964 Raj 140) can- 
not be extended by way of analogy to 
the present case, and on the principles 
of equitable doctrine of restitution the 
auction purchaser is entitled to the 
refund of the amount from the decree 
holder on the sale being declared nul- 
lity without being compelled to file a 
suit. 
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5. There is no force in this ap- 
peal. It is, therefore, dismissed. There 
will be no order as to costs. - 

Appeal dismissed. 
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JAGAT NARAYAN C. J. AND J. P. 
JAIN, J. 


Nanusam, Appellant v. Sitaram, 


Respondent. 


Second Appeal No. 268 of 1963, D/- 
16-2-1971, against judgment of Lodha, J. 
D/- 13-4-1970. 

Limitation Act (1908), Section 12 — 
For ascertaining the date of expiration 
of the period for filing an appeal, the 
period of limitation should be computed 
first and then the time requisite for 
obtaining copies of judgment and de- 
cree should be added to it. If the total 
period thus arrived at expires on a day 
when the court is closed then Section 4 
will come into play. (X-Ref:— Sec- 
tions 4 and 5). (1961) ILR 11 Raj 913, 
Disting; AIR 1953 Raj 7 and AIR 1970 
All 652 (FB) and AIR 1935 PC 85, Rel. 
on. {Para 7) 


Held on facts that the appeal was 
barred by limitation and the delay 
could not be condoned. (Paras 8, 9) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 All 652 (V 57) = 

1970 All LJ 757 (FB), Bhagwan 
Swarup v. Municipal Board, 


Ujhani ; 5 
(1961) ILR 11 Raj 913 = 1961 Raj | 
LW 238, Guman v. Laxman i I 


(1953) AIR 1953 Raj 7 (V 40) = 
ILR 2 Raj 121, Behari Dass v. 
Jagdish 

(1935) AIR 1935 PC 85 (V 22) = 
62 Ind App 80, Maqbul Ahmad . 
v. Onkar Pratap 6 


R. M. Bishnoi, for Appellant. 


JAGAT NARAYAN, C. J.:— This 
second appeal by the defendant has 
been referred to a Division Bench by 
a learned single Judge of this Court 
on account of certain observations made 
by Bhandari, J. in Guman v, Laxman, 
(1961) ILR 11 Raj 913 and some con- 
flict of judicial opinion on the point. 


2.. The facts relevant for dispo- 
sal of the case are these. A suit brought 
by the plaintiff against the defendant 
for recovery of money was decreed by 
Munsif Bikaner on 30th May 1962. The 
court remained open upto 3rd June, 
1962 and closed for the vacation from 
Ath June, 1962 to Ist July, 1962. It 
reopened on 2nd July, 1962. The de- 
fendant filed an application for copy 
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of the judgment and decree on 2nd 
July, 1962. He presented an appeal 
unaccompanied by copies of the judg- 
ment and decree on 3-7-1962. On 19- 
7-1962 copies of the judgment and the 
decree were delivered to him which he 
presented in the appeal. The appeal 
was thus taken to have been properly 
presented on 19-7-1962. It was dismis- 
sed as time-barred by the learned Civil 
Judge. Against this dismissal the pre- 
sent second appeal has been fled. 

3. It is contended on behalf of 
the appellant that the period of the vaca- 
tion from 4-6-1962 to 1-7-1962 should 
be included in the period requisite for 
obtaining a copy of the decres. 


4. it was held by a Division 
Bench of this Court in Behari Dass v. 
Jagdish, ILR 2 Raj 121 = (ATR 1953 
Raj 7) that the time requisite for ob- 
taining a copy of the decree cannot re- 
fer to any period antecedent to the ap- 
pellant’s filing an application for copy 
and hence he is not entitled to the 
exclusion of any time that may have 
been taken in preparation of the decree 
prior to his making an application for 
the copy. The attention of the learned 
Single Judge was not drawn to this 
Division Bench authority. Bhandari J. 
referred to this very case in (1961) ILR 
11 Raj 913 and on the basis of it gave 
the decision. He held that under Sec- 
tion 12 (2) of the Limitation Act, ‘time 
requisite for obtaining a copy’ cannot 
refer to any period antecedent to the 
appellant’s filing an application for copy. 
In that case judgment was pronounc- 
ed on the last working day before the 
vacation, namely 31-5-1952 and it was 
in this context that the observations 
made by him are to be read. They are 
not applicable to the present case where 
four working days intervened between 


the delivery of the judgment and the 
closing of the Court for vacation. 
5. Recently a similar tase was 


considered by a Full Bench of the Alla- 
habad High Court in Bhagwan Swarup 
v. Municipal Board, Ujhani, AIR 1970 
All 652 (FB), The relevant sections of 
the Indian Limitation Act are Sections 
i and 12. They are reproduced  be- 
ow:— 

4. “Where the prescribed period for 
any suit, appeal or application expires 
on a day when the Court is closed, the 
suit, appeal or application may be in- 
stituted, preferred or made on the day 
when the Court re-opens. 


Explanation:—A Court shall be 
deemed to be closed on any day with- 
in the meaning of this section if during 
any part of its normal working hours 
it remains closed on that day.” 

12. *(1) In computing the period of 
limitation for any suit, appeal or ap- 
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plication, the day from which such say, if the prescribed period is three 
period is to be reckoned, shall be ex- years, and twenty days ought to be 


cluded. 


(2) In computing the period of limi- 
tation for an appeal or an application for 
leave to appeal or for revision or for 
review of a judgment, the day on which 
the judgment complained of was pro- 
nounced and the time requisite for ob- 
taining a copy of the decree, sentence 
or order appealed from or sought to 
S revised or reviewed shall be exclud- 
ed. 


(3) Where a decree or order is ap- 
pealed from or sought to be revised or 
reviewed, or where an application is 
made for leave to appeal from a decree 
or order, the time requisite for obtain- 
ing a copy of the judgment on which 
the decree or order is founded shall 
also be excluded. 

(4) In computing the period of li- 
mitation for an application to set aside 
an award, the time requisite for ob- 
taining a copy of the award shall be 
excluded. 

Explanation:—- In computing under 
this section the time requisite for ob- 
taining a copy of a decree or an order, 
any time taken by the Court to pre- 
pare the decree or order before an ap- 
plication for a copy thereof is made 
shall not be excluded.” 


6. In Maqbul Ahmad v. Onkar 
Pratap, AIR 1935 PC 85 their Lordships 
of the Privy Council said this:— 

“The second period is the period of 
the long vacation. In regard to that 
matter, the appellants seem to their 
Lordships to be in a position which is 
in the nature of a dilemma. It is to 
be noted that there is a marked dis- 
tinction in form between Section 4 and 
Section 14. The language employed in 
Section 4 indicates that it has nothing 
to do with computing the prescribed 
period. What the section provides is 
that, where the period prescribed ex- 
pires on a day when the Court is clos- 
ed, notwithstanding that fact, the ap- 
plication may be made on day that the 
Court reopens; so that there is nothing 
in the section which alters the length 
of the prescribed period; whereas in 
Section 14 and other sections of a 
similar nature in the Act, the direction 
being with the words: “In computing 
the period of limitation prescribed 
for any application,” certain periods 
shall be excluded, It, therefore, seems 
to their Lordships that, where there is 
ground for excluding certain periods 
under Section 14, in order to ascertain 
what is the date of the expiration of 
the prescribed period, the days exclud- 
ed from operation by way of limita- 
tion have to be added to what is pri- 
marily the prescribed period, that is to 


excluded in order to determine when 
the prescribed period expires, twenty 
days have to be added to the three 
years, and the date of the expiration of 
Er prescribed period is thus ascertain- 
e Bes 


Te The only period which can be 
excluded in this case is the period from 
2nd J uly, 1962 when the application 
for copies of the judgment and decree 
were made upto 19th July, 1962 when 
these copies were delivered. The vaca- 
tion from 4-6-1962 to 1-7-1962 cannot be 
treated as period requisite for obtain- 
ing copies within the meaning of Sec- 
tion 12 (2). Nor can this period be 
excluded under any other provision of 
law. The period of limitation should be 
computed first and, if Section 12 or 
other similar sections permit the exclu- 
sion of any period, that period should 
be added to the prescribed period of 
limitation and if the total period thus 
arrived at, expires on a day when the 
Court is closed, Section 4 of the Act 
would come into play. 


8. Computing limitation in this 
case in this manner, the judgment was 
delivered on 30-5-1962, Thirty days is 
the period prescribed for filing an ap- 
peal. To that period is to be added a 
period of eighteen days which was requi- 
site for obtaining copies of the judg- 
ment and the decree. The limitation 
for filing an appeal thus expired on 
17th July, 1962. The appeal which was 
presented on 19th July, 1962 was thus 
barred by limitation. 


9. An oral prayer was made for 
condoning the delay in filing the appeal 
under Section 5 of the Limitation Act 
and reliance was placed on, ILR 2 Raj 
121 = (AIR 1953 Raj D. That deci- 
sion was given when Rajasthan ` had 
just been formed and the covenanting 
State of Pratabgarh from where the 
case came had given a decision in 1945 
in which a contrary view was approv- 
ed and the learned Judges who decid- 
ed that case were satisfied that it was 
because of that decision that the appeal 
was not filed within time. In the pre- 
sent case, there was a clear pronounce- 
ment of a Division Bench of this Court 
in 1952 in Behari Dass’s case, ILR 
Raj 121 = (AIR 1953 Raj 7) that no 
period anterior to the making of an 
application for copies can be treated as 
period requisite for obtaining a copy. 
That decision was given in 1952 and 
there has been no contrary decision of 


this Court. As we have already point- 
ed out above, the facts in (1961) ILR 
11 Raj 913 were quite different. We 


therefore decline to condone the delay 
under Section 5 of the Limitation Act. 
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10. In the result, we dismiss the 
appeal. We leave the parties to bear 
their own costs of it. 

Appeal dismissed. 
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C. M. LODHA, J. 


State of Rajasthan, Appellant v. 
Jairam Das, Respondent. 

Second Appeals Nos. 485 to 489 of 
1963, D/- 12-5-1970, against judgment 
and decree of M, J. Mardia Sr. Civil 
Judge, Jaipur City No. 2, Jaipur, D/-30- 
3-1963. 

Constitution of India, Article 299 (1) 
— Contracts must be expressed to be 
-made by President ete. — Effect of non- 
compliance — The provisions of this 
mandatory and not mere- 


Article are ; 
ly directory. Therefore, if a contract 
between a Government and any other 


person is not in the form required 
under this Article it would be no con- 
tract at all and could not be enforced 
either by the Government or by any 
other person as a contract. AIR 1967 
SC 203 and AIR 1968 SC 1218, Relied 
on. (Para 7) 


Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1218 {V 55) 
= 1968-3 SCR 214, Mulamchand 
v, State of Madhya Pradesh 7 
(1967) AIR 1967 5. C. 203 (V 54) = 
1966-3 SCR 919, K. P. Chow- 
dhry v. State of Madhya Pra- 
desh 


B. C. Chatterjee, Additional Advo- 
cate General, for the State; P. C. Bhan- 
dari, for Respondent. 


JUDGMENT:— All these appeals by 
the defendant State of Rajasthan in- 
volve a common question of law, and 
can be conveniently disposed of by a 
single Judgment. 


2. It appears that the respon- 
dent-plaintiff in all these cases gave 
highest bid in the auction held on diff- 
erent dates in respect of different areas 
for royalty collection contract in res- 
pect of building stone for the period 
commencing from 1-4-1958 to 31-3-1959 
as provided in the Rajasthan Minor 
Mineral Concession Rules, 1955, which 
were then in vogue, no bid was to be 
regarded as accepted unless confirmed 
by the Government. The plaintiffs 
complaint is that they deposited 25% of 
the amount of bid for one year on com- 
pletion of the auction as provided in 
Rule 37 of the aforesaid Rules (which 
for the sake of brevity called ‘the 
Rules’ hereinafter). But the acceptance 
of the Government was not conveyed 
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to the plaintiff till 3-6-1958 by which 
time two months of the period of con- 
tract had already expired. It was alleg- 
ed that on the receipt of the sanction 
dated 30-5-1958 on 3-6-1958 the plaintiff 
in all the .cases refused to execute the 
contract and informed the Government 
that they were not prepared to enter 
into the contract and the amount de- 
posited by them may be refunded to 
them. However, the Mining Engineer 
informed the plaintifis that they were 
even liable to pay full amount of the 
contracts and action was being taken 
to recover the same under the Public 
Demands Recovery Act. Subsequently it 
appears that for realisation of the 
dues the Government actually attached 
some property belonging to the plaintiff 
under the Public Demands Recovery 
Act. Consequently the plaintiffs filed 
the present suits for refund of the 
25 per cent of the amount of bid for 
one year paid by them at the time of 
auction and also prayed for issue of 
an injunction against the State of Rajas- 
than restraining them not to realise any 
amount from the plaintiff in respect of 
the contracts in dispute. 


3. The defendant State of Rajas- 
than contested the plaintiff's claims, 
and pleaded that the plaintiff in ail 
the cases had commenced the work 
from 1-4-1958 and they were liable to 
pay the whole of the contract money. 
The defendant took some other techni- 
cal objections also, but they were not 
pressed in this appeal, and, therefore, it 
is not necessary to make any reference 
to those objections, 


4. None of the parties examin- 
ed any witness and merely relied upon 
the documents produced by them. The 
learned Munsiff-Magistrate Jaipur City 
(East) Miss Mohini Saxena by her judg- 
ments Gated 18-10-62 decreed the plaintiff's 
claims in all the cases for refund of the 
25 per cent of the amount o? bid de- 
posited by them and also issued a per~ 
petual injunction restraining the defen- 
dant from realising the balance of the 
contract money. 

5. The defendant State of Rajas- 
than filed appeals which have been dis- 
missed by the Senior Civil Judge, Jai- 
pur City and consequently the State 
of Rajasthan has come in second appeal 
in these cases. 

6. The only point for determina- 
tion in these appeals is whether the 
plaintiffs are entitled to get back the 
deposits made by them at the time of 
completion of the auction and whether 
they are not liable to pay the balance 
of the contract money ? : 

7. The learned District Judge 
has held on the basis of a series of 
decisions of various High Courts that 
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if the contract between the Govern- 
ment and any other person is not in 
compliance with Article 299 (1) of the 
Constitution, it would be no contract 
at all and could not be enforced either 
by the Government or by the other per- 
son as a contract. Article 299 (1) pro- 
vides that all contracts made in the 
exercise of the executive power of the 
Union or of a State shall be expressed 
to be made by the President, or by the 
Governor of the State, as the case may 
be, and all such contracts and all assur- 
ances of property made in the exercise 
of that power shall be executed on be- 
half of the President or the Governor 
by such persons and in such manner as 
he may direct or authorise. Admitted- 
ly in the present case no contracts were 
executed as- provided in Article 299 (1) 
of the Constitution. It has been re- 
. peatedly held by their Lordships of 
the Supreme Court that in view of Arti- 
cle 299 (1) of the Constitution there 
can be no implied contract between 
the Government and any other person, 
the reason being that if such implied 
contracts were allowed they would in 
effect make Article 299 (1) useless. It 
has been further held that if there is 
no contract in full compliance with 
the aforesaid Article it would be no 
contract at all and could not be en- 
forced either by the Govt. or by the 
other persons as a contract. Reference 
in this connection may be made to 
K. P. Chowdhri v. State of Madhya 
Pradesh, AIR 1967 SC 203, and Maula- 
mchand vy. State of Madhya Pradesh. 
AIR 1968 SC 1218. In view of this 
position of law it is crystal clear that 
the Government of Rajasthan is not 
entitled to realise the balance of the 
contract money as no contract will be 
deemed to have come into existence In 
the eye of law in absence of compli- 
Jance with Article 299 (1) of the Con- 
stitution. 


8. The learned Additional Advo- 
cate General, however, argued that 
Article 299 has been introduced in the 
Constiution for the benefit of the 
Government who alone can take advan- 
tage out of it, and not any other party 
to the contract. Learned Additional Ad- 
vocate General could not cite any 
law in support of this submission which 
in my view cannot be accepted in face 
of the clear pronouncement of their 
Lordships of the Supreme Court in the 
eases referred to above to the effect 
that ‘the provisions of Article 299 (1) of 
the Constitution are mandatory in cha- 
racter, and the contravention of 
these provisions nullifies the contracts 
and makes them void. In other words 
it would be no contract at all and could 
not be enforced either by the Govern- 
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ment or by the other person as a con- 
tract. Thus there is no escape from 
the conclusion that the decree granted 
by the lower court restraining the de- 
fendant from realising the balance of 
pee contract money is perfectly in. 
order. 


9. As regards the refund of de- 
posits made by the plaintiffs in these 
cases on completion of the auction, the 
learned Additional Advocate General 
contended that the bidder had actually 
taken the benefit of the contract and 
had started collecting royalty in ques- 
tion from 1-1-1958 and did so upto 9- 
6-1958 when they communicated to the 
Government that they did not want to 
execute the contract. It may be observed 
that even though the defendant-appel- 
lant took a plea in the written state- 
ment that the plaintiff had actually 
availed of the contract for two months, 
it did not press for any issue on that 
point, nor the defendant led any evi- 
dence to show that the plaintiff had 
actually collected royalty for any period. 
It may be noticed that in the letter 
dated 9-6-1958 whereby the plaintiff in 
each caSe had expressed the desire not 
to take the contract it was mentioned 
that two months’ period of the contract 
had already elapsed and nobody had 
paid royalty to him. In the reply to 
this letter it was never asserted by the 
Government that the bidder had start- 
ed collecting royalty and could not 
back out of the contract. On the other 
hand, in the reply dated 21-6-1958 
(Ex. 3) it was stated by the Govern- 
ment that notice for surrender was not 
acceptable unless and until the pro- 
per agreement was executed, and from 
this letter it is further clear that the 
Government insisted on execution of 


the contract by the bidder. In this 
state of affairs it is not possible to 
hold that the bidder had actually 


availed of the contract and had collected 
any royalty for two months or for any 
lesser period. It is true that even if 
the contract is void but if it were pro- 
ved that the bidder had collected the 
royalty in parsuance of the comple- 
tion of auction in his favour but later 
on abandoned the collection of his own 
accord, the State could have legitimate- 
ly claimed the forfeiture of the de- 
posit and the plaintiff could not have 
claimed restitution of the deposit made 
by him at the time of completion of 
the auction. But in absence of any 
such evidence, I fail to see how the 
restitution of the deposits made by the 
plaintiffs can be refused more so when 
the ciremustances indicate that for 
want of communication of the accept- 
ance of the bid the bidder had not 
only not collected any royalty but had 
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communicated his desire not to exe- 
cute the contract, as the sanction had 
not been given in time and two months 
of the contract period had already 
elapsed. In these circumstances the 
State cannot take advantage of Section 
70 of the Contract Act and is liable to 
refund the deposit it has received from 
the bidder at the time of completion of 
the auction. In this connection refer- 
ence may be made to Section 65 of 
the Contract Act according to which 
any person who has received any ad- 
vantage under an agreement which is 
discovered to be void, is bound to res- 
tore it or to make compensation for 
it to the person from whom he receiv- 
ed it. Consequently the lower courts 
have rightly decreed the suit for re- 
fund of the deposits made by the plain- 
tiffs and the judgments and decrees 
passed by the courts below in these 
appeals do not call for any interference. 


10. In the result all these ap- 
peals are dismissed, but in the cir- 
cumstances of the case the parties are 
left to bear their own costs. 


11. Let a copy of this judg- 
ment be placed on the record of each 
appeal. 

Appeals dismissed. 
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C. B. BHARGAVA, J. 


Firm Sadul Shahr Cotton Ginning 
and Pressing Factory, Appellant v. The 
Rajasthan State Electricity Board, Res- 
pondent. 


First Appeal No. 21 of 1968, D/- 
12-11-1971, against judgment of Ghan 
Shyam Das Sr. Civil J., Ganganagar, 
D/- 10-2-1968. 


(A) Electricity Act (1910), Section 

42 — Discontinuance by Electricity 
Board of supply of energy without rea- 
sonable excuse — Loss suffered by such 
discontinuance is actionable in Civil 
Court notwithstanding the penalty pres- 
cribed under Section 42 — (X-Ref. :— 
Schedule, clause 6) — (X-Ref.:— Elec- 
tricity (Supply) Act (1948), Section 18) 
— (X-Ref.:— Tort — Actionable wrong). 
(X-Ref.:— Section 56). (X-Ref.:— Elec- 
tricity (Supply) Act (1948), Section 82). 
(Para 15) 

It is clear from Sec. 18 of The Elec- 
tricity Supply Act, 1948 and Cl. 6 of 
schedule to the Act of 1910 that these 
provisions are for the benefit of the 
private individuals who for their own 
Convenience make a requisition for the 
supply of energy, and there is a corres- 
ponding obligation on the Board to 
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supply the energy. No doubt there are 
some provisions in the Electricity Act 
which are for the benefit of the public 
and it may be that in such cases the 
penalty provided under Section 42 of 
the Act of 1910 may be the exclusive 
remedy but where the duty is owed 
primarily to the individual and not in- 
cidentally, it could not have bzen the 
intention of the Legislature that a 
breach of the obligation is exclusive 
and no separate action in a Civil Court 
is maintainable. Case law discussed. 
(Para 14) 
Though Section 42 of the Act of 
1910 provides a penalty to be imposed 
by a Magistrate on prosecution where 
the licensee without reasonable excuse 
discontinues the supply of energy or 
fails to supply energy, yet this is of 
little consolation to the individual like 
the plaintiff who cannot be adequately 
compensated for the loss suffered by 
him even if some compensation is al- 
lowed to him by the Magistrate. Fur- 
ther the Electricity Act of 1910 and 
the Act of 1948 do not contain any 
which expressly or im- 
pliedly bar the jurisdiction of the Civil 
Court to entertain a suit of the pre- 
sent nature. (Para 14) 


(B) Electricity (Supply) Act (1948), 
Section 82 — Protection from suit and 
prosecution under it not available to 
Board. (X-Ref:— Electricity Act (1910), 
Section 56). 


Section 82 which immediately fol- 
lows Section 81 was intended to pro- 
tect only the persons which are men- 
tioned in Section 81 and who have a 
physical entity and not the . Board, 
which is a person only in the eye of 
law. The Board is required to dis- 
charge various duties under the Act 
and keeping in view those functions 
and duties it cannot be held that the 
protection against suit and prosecution 
was intended to be given to the Board 
also. (Para 18) 


Both under Section 56 of the Act 
of 1910 and under Section 82 as amend- 
ed by Act of 1966, protection against 
suit and prosecution is not given to the 
Board itself. It cannot therefore be 
said that simply by the use of the 
words “any person” in Section 82, as 
it stood before the amendment of 1966, 
the scope of protection was so wide as 
to include the Board also. (Para 18) 


Cases Referred: Chronological Paras 
(1965) Civil Writ Petn. No. 97 of 
1965, D/- 8-9-1965 (Raj), Firm 
Nagori Cotton Ginning and Pres- 
sing Factory Sadulshahr v. As- 
sistant Engineer Rajasthan State 
Electricity Board, Shri Ganga- 7 
nagar 9 
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(1949) 1949 AC 398 = 1949-1 All 125 H.P. on 16-1-1965. Though the 
ER 544, Cutler v. Wandsworth case of the defendant in the lower 


Stadium Ltd. 12 
(1941) AIR 1941 All 301 (V 28) = 

1941 All LJ 331, Jairaj Behari 

yv. U. P. Electric Supply Co. Ltd. 12 
(1938) AIR 1938 Cal 745 (V 25) = 

42 Cal WN 1164, Bharat Abhyu- 

doy Cotton Mills Ltd. v. Kame- 

swar Singh 17 
(1938) 1938-4 AI ER 631 = 55 

TLR 212, Read v. Croydon Cor- 

poration 14 
(1926) AIR 1926 Lah 349 (V 13) = 

97 Ind Cas 537, Municipal Com- 

mittee, Amritsar v. Shankar Das 


12, 13 
(1923) 1923-2 KB 832 = 93 LJ KB 
5, Phillips v. Britannia Hygienic 
Laundry Co. 
(1877) 1877-2 Ex D 441 = 46 LJ 
Ex 775, Atkinson v. Newcastle 
Waterworks Co. 12, 13, 14 
L. R. Mehta, for Appellant; M. C. 
Bhandari, for Respondent. 
JUDGMENT:— This appeal is 


directed against the judgment and de- 
cree dated 10th February, 1968, of the 
Senior Civil Judge, Ganganagar. 


2; Firm Sadul Shahr Cotton Gin- 
ning and Pressing Factory Sadulshahr 
whose supply of electricity for the 
purpose of running the factory remain- 
ed disconnected from 28th March, 1965, 
to 15th April, 1965, instituted the pre- 
sent suit against the Rajasthan State 
Electricity Board (hereinafter to be 
referred as the Board) for recovery of 
Rs. 10,993/- as damages. The suit is 
founded both on tort and on contract, 
but the lower court has found that no 
agreement was executed between the 
parties, although plaintiff's case was 
that it had submitted the agreement 
to the defendant but the same was not 
returned after completion. The ground 
on the basis of contract is not pressed 
in this Court. It was also alleged in 
the court below that the disconnection 
was due to the malicious action of Shri 
Prishan Singh, Assistant Engineer of 
the Board, who wanted to disconnect 
the plaintiffs supply of energy on 
8-2-1965 also but it could not be done 
then due to the intervention of the 
Additional Chief Engineer who happen- 
ed to be there on that date. However 
supply of energy was disconnected on 
28th March, 1965, without any legal 
justification. Due to the aforesaid dis- 
connection, the plaintiff could not ful- 
fil the commitments which he had made 
with third parties and thus suffered a 
loss of Rs, 10,993/-. 


3. It is not disputed that in the 
first instance, plaintiff was supplied 100 
H.P. energy which was increased to 


court was that connection was given 
to the plaintiff temporarily on his re- 
quest for testing the machinery, there 
is no substance in this plea because in 
paragraph 14 of the written statement 
it is admitted that the power supplied 
to the plaintiff was given to run the 
factory. Again this plea is not borne 
out by the letters which were exchang- 
ed between the parties when connec- 
tion was given. 


3-A. It is admitted that the 
plaintiff was disconnected from 28th 
March, 1965, to 15th April, 1965, though 
it is denied that it was due to any 
malicious act on the part of the em- 
ployees of the Board including Shri 
Prishan Singh. It was also denied that 
the plaintiff suffered damages due to 
the disconnection. The plea of the de- 
fendant is that the disconnection was 
effected in order to make it convenient 
for the railway authorities to inspect 
the over-head electric crossing and the 
overhead electric crossing could not 
have been energised unless the per- 
mission of the railway authorities was 
obtained. The railway authorities charac- 
terised the action of the Board in 
energising the over-head high tension 
crossing as unauthorised and so the 
Divisional Superintendent, Northern Rail- 
way Bikaner demanded that the cros- 
sing should be de-energised for inspec- 
tion. It was also stated that Section 
82 of the Electricity (Supply) Act. 1948, 
is a bar to the suit. 

4. The trial court framed 15 
issues of which issues Nos. 2, 3, 4 5, 
6, 8, 10 and 14 are as follows:— 

“2. Whether the Deft. sanctioned 
125 H.P. power and a contract was 
executed between the parties to con- 
tinue the same for 5- years? 

3. Whether Prishan Singh Assistant 
Engineer with a mala fide intention to 
cause harassment to the plaintiff dis- 
continued the power supply to the 
plaintiff factory on 28-3-65 ? 

4. Whether the plaintiff factory re- . 
mained closed for 19 days due to the 
illegal disconnection of power by de- 
fendant ? 

5. Whether the plaintiff has suf- 
fered Rs. 10,993/- as damages and loss 
and the plaintiff is entitled to recover 


the same from the Rajasthan State 
Electricity Board Deft. ? 

6. Was there any contractual or 
legal obligation on the defendant to 


supply power to the plaintiff without 
interruption ? 

8. Whether the defendant is liable 
for the mala fide actions of Prishan- 
singh A. E.N. 
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10. Whether the suit is barred by 
Section 82 of the Electricity (Supply) 
Act, 1948 ? 

11. Whether the suit is barred by 
Section 56 of the Indian Electricity 
Act ?” 

5. After trial, the suit was dis- 
missed because of the findings on 
issues Nos. 2, 3, 4, 6 and 8 adverse to 
the plaintiff. The main reason which in- 
fluenced the court to dismiss the plain- 
tiffs suit appears to be from the judg- 
ment that there was no contractual obli- 
gation between the parties and that no 
malice could be attributed to Shri Pri- 
shan Singh, Assistant Engineer of the 
Board. The question that there was 
a breach of the statutory obligation 
also on the part of the Board giving 
rise to the present action owas not 
considered by the lower court. No doubt 
the court found that the suit was not 
barred either under Section 82 of the 
Electricity (Supply) Act of 1948 or 
under Section 56 of the Indian Electri- 
city Act, 1910. 


6. In this Court it is conceded 
that the claim is not sustainable for 
breach of contractual obligation þe- 


cause plaintiff has not succeeded in 
proving the agreement. The other ground 
that the disconnection was due to mali- 
cious act of Shri Prishan Singh is also 
not pressed in this Court. Here the 
main point which has been canvassed 
is whether the plaintiff can bring an 
action for damages for breach oË sta- 
tutory duty when the Electricity Act 
lays down a penalty for non-perform- 
ance of that duty. 


T: The first controversy on this 
question is whether there is any obli- 
gation on the Board to supply energy 
to the plaintiff and if no such obliga- 
tion exists, no question of its breach 
can arise. It is admitted on behalf of 
the appellant that Section 22 of the 
Indian Electricity Act, 1910 relating to 
the obligation of the licensee to supply 
energy is not applicable to the Board 
as is provided under Section 26 of the 
Act of 1948, which is as follows :— 


"26. Board to have powers and ob- 
ligations of licensee under Act 9 of 
1910.— 

Subject to the provisions of this 
Act, the Board shall, in respect of the 
whole State, have all the powers and 
obligations of a licensee under the 
Indian Electricity Act, 1910 (9 of 1910), 
and this Act shall be deemed to be 
the licence of the Board for the pur- 
poses of that Act. 

Provided that nothing in Sections 3 
to 11, sub-sections (2) and (8) of Sec- 
tion 21 and Section 22, sub-section (2) of 
Section 22-A and Ss. 23 and 271 of 
that Act or in clauses I to V, clause VII 
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and clauses IX to XIII of the Schedule 
to that Act relating to the duties and 
obligations of a licensee shall apply to 
the Board: 


Provided further that the provi- 
sions of clause VI of the Schedule to 
that Act shall apply to the Board in 
respect of that area only where dis- 
tribution mains have been laid by the 
Board and the supply of energy through 
any of them has commenced.” 


8. It would be seen that by vir- 
tue of Section 26, the Board in res- 
pect of the whole State have all the 
powers and obligations of a licensee 
under the Indian Electricity Act, 1910, 


but certain provisions of the Act of 
1910 including Section 22 is not ap- 
plicable to the Board. However, the 


second proviso to Section 26 makes the 
provisions of clause (6) of the Sche- 
dule of the Act of 1910 apnlizable to 
the Board in respect of that area only 
where distribution mains have been 
laid by the Board and the supply of 
energy through any of them has 
commenced. Mr. Bhandari, learned 
counsel for the respondent vehement- 
ly urged that clause (6) of the Sche- 
dule can be applicable to the Board 
only if the conditions laid down in 
the proviso are Satisfied. In the pre- 
sent case there is no material to hold 
that distribution mains had been laid 
by the Board and the supply of en- 
ergy through any of them has com- 
menced. In my view, it is too late in 
the day to urge that provisions of 
clause (6) of the Schedule to the Act 
of 1910 are not applicable to the 
Board on the aforesaid grounds. It is 
not in dispute that the energy was 
supplied to the plaintiff through the 
mains. Although the plaintiff had bas- 
ed his cause of action on breach of 
statutory obligation also, but it was 
not pleaded by the defendant that cla- 
use (6) of the Schedule was not applic- 
able to it because the distribution 
mains had not been laid by it 


9. In firm Nagori Cotton Gin- 
ning and Pressing Factory Sadulshahr 
v. Assistant Engineer, Rajasthan State 
Electricity Board, Shri Ganganagar 
(Civil Writ Petn. No. 97 of 1965 
D/- 8-9-1965 (Raj)) it was also held by 
a Division Bench of this Court that 
clause (6) of the Schedule of the Act 
of 1910 is applicable to the Board. and 
under Section 18 of the Act of 1948 it 
is the bounden duty of the Board to 
supply electricity to the persons who 
are in genuine need of it. Section 18 
which describes the general duties of 
the Board and on which reliance is 
placed by the plaintiff, in so far as it 
is relevant is as under:— 
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18. General Duties of the Board: 

Subject to the provisions of this 
Act, the Board shall be charged with 
the general duty of promoting the co- 
ordinated development of the genera- 
tion, supply and distribution of eleciri- 
city within the State in the most effi- 
cient and economical manner, with 
particular reference to such develop- 
ment in areas not for the time being 
served or adequately served by any 
licensee, and without prejudice to the 
generality of the foregoing provisions it 
a the duty of the Board— 
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practicable to any other licensees or 
persons requiring such supply and 
whom the Board may be competent 
under this Act so to supply.” 


10. Thus there is no room for 
doubt that Section 18 read with clause 
(6) of the Schedule to the Act of 1910 
makes it incumbent upon the Board as 
licensee to supply electricity to persons 
requiring such supply provided the 
Board is competent to supply it under 
the Act. 

11. Now the second question 
which is rather ticklish relates to the 
maintainability of a civil action for 
the breach of the statutory duty when 
under Section 42 of the Act of 1910 a 
penalty is provided for illegal or defec- 
tive supply or for non-compliance with 
the order, 


12. At one time, the view prevail- 
ed that where a statutory duty is impos- 
ed upon a person or body of persons and 
that duty is broken, liability to the 
penalty under the statute is of course 
incurred and that an action in tort may 
be brought by any one who is injured by 
its breach. But with the vast increase 
in the legislative activity, it was thought 
that the above rule might lead to un- 
just results in creating liabilities wider 
than the legislature might possibly 
have intended. In Atkinson v. New- 
castle Waterworks Co., (1877) 2 Ex D 
441 the old rule was doubted so strong- 
ly as to amount to its disapproval. 
Where by a statute itself a common law 
right is extinguished, there can be no 
doubt that there is no separate remedy 
by a civil action. But where the sta- 
tute does not expressly or by neces- 
sary implication extinguish the com- 
mon law right, there is no presumption 
that the civil remedy is barred. The 
difficulty arises in cases where the sta- 
tute provides a penalty for breach of 
the duty and is silent on the question 
whether a civil remedy for breach is 
intended to exist and the general rule 
which is followed is this: In each 
case one must look to the whole sta- 
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tute and all its provisions as to what 
was the intention of the legislature. 
This is, however, well settled that when 
a duty is imposed for the benefit of 
particular persons, there arises a cor- 
relative right in those persons who 
may be. injured by its contravention 
which is sometimes called the abso- 
lute liability or strict liability in tort. 
Instances of this kind can be found in 
Acts like the Factory Act and Mines 
Act etc. Even regarding the rule that 
whether a right of action exists in 
any given case must depend upon the 
construction of the statute in question, 
it was observed by Lord du Parcq in 
Cutler v. Wandsworth Stadium Ltd., 
1949 AC 398 at page 411 that “it can 
scarcely be maintained that this is a 
Satisfactory situation.” Winfield on Tort 
Eighth Edition at page 134 says: 


“In the prevailing state of the law, 
therefore, there is little if any princi- 
ple beyond the vague invocation of the 
intention of Parliament, but there have 
been numerous decisions on particular 
statutes so that in many cases it is 
already settled that a right of action 
does or does not exist.” 

Professor Glaville Williams in the Arti- 
cle “The effect of penal legislation in 
the Law of Tort” published in the 
“Modern Law Review” Vol. 23 page 
233 has summarised the position thus: 


“The present position of penal 
legislation in the civil law ......... may 
be over-simplified into two -generalisa- 
tions. When it concerns industrial wel- 


fare such legislation results in abso- 
lute liability in tort. In all other 
cases it is ignored. There are excep- 
tions both ways but, broadly speaking, 
that is how the law appears from the 
current decisions.” 


In the same article, the learned Pro- 
fessor has suggested a more fruitful 
line of approach to the problem of in- 
troducing statutory duty into law of 
torts. This question came up for con- 
sideration in Municipal Committee, 
Amritsar v. Shankardas, AIR 1926 Lah 
349 and Jairaj Behari v. U. P. Elec- 
tric Supply Co., .AIR 1941 All 301. In 
both these cases, the court was con- 
cerned with the provisions of the Elec- 
tricity Act of 1910. In the first case, 
Cambell, J., with reference to the Eng- 
lish case 1877-2 Ex D 441 (Supra) ob- 
served that this is scarcely of more as- 
sistance and does not lay down the 
rule that when a statutory duty is 


created a person alleging inquiry for 
non-performance of that duty cannot 
bring an action for damages against 


the person on whom the duty is im- 
posed if the statute lays down a penalty 
to be exacted on conviction for non- 
performance of that duty. .The learn- 
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ed Judge then referred to Section 9, 
Civil P. C. and held that there was 
nothing in the Indian Electricity Act 
which barred, either expressly or im- 
pliedly, a suit for damages against a 
licensee for breach of duty under the 
- said Act. 


13. In the second case, the learn- 
ed Judges after reviewing the English 
cases on the subject including 1877-2 
Ex D 441 (Supra) and noticing the 
various provisions of the Electricity Act 
of 1910 came to the same conclusion 
and held that: 


“A person entitled to supply of 
energy under Section 22 has a cause 
of action for a suit - for damages on 
account of the  licensee’s failure to 
supply energy according to Section 22 
and paragraph 6 to the schedule. The 
Civil Court has jurisdiction to enter- 
tain such a suit inasmuch as the Act 
does not provide a remedy for the 
breach of Section 22.” 

The decision of the Lahore High Court 
$ a 1926 Lah 349 (Supra) was fol- 
owed. 


14. In this connection, the fol- 
lowing passage from the judgment of 
Stable J., in Read v. Croydon Corpora- 
tion, 1938-4 All ER 631 may be use- 
fully extracted :— 


“There are a number of statutes 
by which duties are imposed and reme- 
dies provided for the breach in rela- 
tion to which it has been held that the 


remedy is exclusive, while in others 
it has been held that there is in ad- 


dition to the statutory remedy, a right 
of action to recover damages resulting 
from the breach of the statutory duty. 
Here, again, the difficulty is to discover 
the principle which determines where 
the line is to be drawn. One statement 
of the principle appears in Phillips v. 
Britannia Hygienic Laundry Co., ( (1923) 
2 KB 382) where Atkin, L, J. says at 
pages 840, 841: 


The question is whether they (the 
statutory regulations) were intended to 
be enforced only by the special penalty 
attached to them in the Act. In my 
opinion, when an Act imposes a duty 
of commission or omission, the question 
whether a person aggrieved by a breach 
of the duty has a right of action de- 
pends on the intention of the Act. Was 
it intended to make the duty one which 
was owed to the party aggrieved as 
well as to the State, or was it a pub- 
lic duty only ? That depends on the 
construction of the Act and the circum- 
stances in which it was made and to 
which it relates. One question to be 
considered is, Does the Act contain re- 
ference to a remedy for breach of it? 
Prima facie if it does that is the only 


to ascertain whether the 


A. I. R. 
remedy, but that is not conclusive. The 
intention as disclosed by its scone and 


wording must still be. regarded, and ‘it 
may still be that, though the statute 
creates the duty and provides a penal- 
ty, the duty is nevertheless owed to 
individual. 

This passage, in my judgment in-~ 
dicates that the dividing line is to be 
found in the intention of the Act of 
Parliament, and that one of the means of 
determining what that intention is is 
duty is a 
duty owed primarily to the State or 
community, and only incidentally to 
the individual, or primarily to the 
individual or class of individuals, 
and only incidentally to the State or 
community. Adopting that statement 
of principle, while there is no doubt 
that, for breaches of some of the sta~ 
tutory duties imposed by the Water- 
works Clauses Act, the penalty is exclu- 
sive, it is difficult to believe that the 
legislature intended that it should be 
exclusive in the case of every breach 
of every duty under the Act,” 


Now, if we examine Section 18 of 
the Act of 1948 and clause 6 of the 
Schedule to the Act of 1910, and the 
schemes of the two Acts, it would be 
clear that they are for the benefit of 
the private individuals who for their 
own convenience make a requisition for 
the supply of energy, and there is a 
corresponding obligation on the defen- 
dant to supply the energy. No doubt 
there are some provisions in the Elec- 
tricity Act which are for the benefit 
of the public and it may be that in 
such cases the penalty provided under 
Section 42 of the Act of 1910 may be 
the exclusive remedy but where as in 
the present case the duty is wed pri- 
marily to the individual and not inci- 


dentally, it could not have been the 
intention of the Legislature that a 
breach of the obligation is exclusive 


and no separate action in a civil court 
is maintainable. This was the broad 
ground on which Stable J. distinguished 
the decision in, 1877-2 Ex. D. 441 
(supra) and held that ‘although Water- 
works Clauses Act, 1947, provides a 
penalty for a breach of a statutory 
duty, upon the proper construction of 
that Act, this is not an exclusive re- 
medy, and an action for damages can 
also be brought in respect of a breach 
of that duty.” For the same reason, re- 
medy by a separate civil action can- 
not be denied to the plaintiff in the 
present case, Besides this, though Sec- 
tion 42 of the Act of 1910 provides a 
penalty to be imposed by a Magistrate 
on prosecution where the licensee with-|. 
out reasonable excuse the burden of 
proving which shall lie on him, discon- 
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tinues the supply of energy or fails to 
supply energy, but this is of little con- 
solation to the individual like the 
plaintiff who cannot be adequately com- 
pensated for the loss suffered by him 
even if some compensation is allowed 
to him by the Magistrate. Further the 
Electricity Act of 1910 and the Act of 
1948 do not contain any provision which 
expressly or impliedly bar the 
jurisdiction of the civil court to enter- 
tain a suit of the present nature. 


15. For the aforesaid reasons in 
my view action for damages in a civil 
court by the injured person against the 
Board for its breach of statutory duty 
is maintainable in spite of the penalty 
provided in Section 42 of the Act of 
1910. 


16. The next question is whe- 
ther Section 56 of the Act of 1910 and 
Section 82 of the Act 1948 give any 
protection to the defendant. Section 56 
is-as under: 


“Protection for acts done in good 
faith— 


(1) No suit, prosecution or other 
proceeding shall lie against any public 
officer or any servant of a local autho- 
rity, for anything done, or in good 
faith purporting to be done, under this 
Act. 


(2) No court shall take cognizance 

. of an offence under this Act, by a 
public officer except with the sanction. 
(a) in the case of a person employ- 

ed in connection with the affairs of the 
Union, of the Central Government; and 


(b) in any other case, of the State 
Govt.” 


It would appear from the above 
that the only protection under clause 
(1) is to a public officer or any servant 
of a local authority and that too for 
acts done or purporting to have been 
done in good faith. Clause (1) does not 
cover the case of a licensee or Board 
as it is neither a public officer nor ser- 
vant of a local authority. 


17. Now by virtue of Section 26 
of the Act of 1948, the Board constitut- 
ed under this Act has all the powers 
and obligations of a licensee under the 
Indian Electricity Act of 1910. The 
question then is whether by virtue of 
Section 82 of the Act of 1948, the Legis- 
lature intended to extend the protec- 
tion to the Board also. Section 82 as 
it stood before the amendment of 1966 
was as follows:— 

“Protection to persons acting under 
Act.— 

No suit, prosecution or other legal 
proceedings shall lie against any per- 
son for anything which is done in good 


this 
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ree or intended to be done under this 
e has 


No doubt as urged by learned coun- 
sel for the respondent the word “per- 
son” can apply to natural as well as 
juristic person. But the question is 
whether the word “person” used in Sec- 
tion 82 was intended to apply to cor- 
porate body like the Board also. As 
held in B. A. Cotton Mills Ltd. v. Ka- 
meshwar Singh, AIR 1938 Cal 745: “To 
decide whether in particular instance 
‘person’ includes artificial person, cor- 
poration or company, regard must be 
had to setting in which it is placed.” 


18. Section 81 of the Act of 1948 
declares that “all members, officials 
and servants of the Board shall be 
deemed, when acting or purporting to 
act in pursuance of any of the provi- 
sions of this Act, to be public servants 
within the meaning of Section 21 of the 
Indian Penal Code (45 of 1860).” Sec- 
tion 82 which immediately follows Sec- 
tion 81 was, In my view, intended to 
protect only the persons which are 
mentioned in Section 81 and who have 
a physical entity and not the Board, 
which is a person only in the eye of 
law. The Board is required to dis- 
charge various duties under the Act 
and keeping in view those functions 
and duties it cannot be held that the 
protection against suit and prosecution 
was intended to be given to the Board 
also. This section has been amended in 
1966 and in place of the word “any 
person” the words “any member, offi- 
cer or servant of the Board” have been 
substituted. It is, therefore, clear that 
both under Section 56 of the Act of 
1910 and under Section 82 as amend- 
ed by Act of 1966, protection against 
suit and prosecution is not given to the 
Board itself. I am, therefore, unable 
to accept that simply by the use of 
the words “any person” in Section 82 
as it stood before the amendment of 
1966, the scope of protection was wide 
so as to include the Board also. That 
being so, the present suit cannot fail 
on the ground that the plaintiff was 
disconnected in good faith by the 
Board. Since the lower court has not 
determined the question of damages al- 
leged to have been suffered by the 
plaintiff as a result of the disconnec- 
tion, the case will have to go back to 
the lower court for determination of 
that question. 


39. As a result, the appeal is 


allowed, the judgment and decree of 


the lower court are set aside and the 
case is remanded to that court for decid- 
ing issue No.5 regarding the quantum of 
damages said to have been suffered by 
the plaintiff. Costs of this appeal shall 
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abide the result of the 
lower court. 


suit in the 


Appeal allowed. 
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Rameshwar Lal Amar Chand Chou- 
dhary, Appellant v. Commercial Co- 
operative, Bank Ltd. Ajmer, and others, 
Respondents. 

Second Appeal No. 6 of 1971, D 
9-11-1971, from judgment of G. D. 
Gupta, Dist. J., Ajmer, D/- 19-12-1970. 


Civil Procedure Code (1908), Order 
21, Rule 17 — Execution application —~ 
List of properties not attached — List 
can be filed even after 12 years from 
date of decree — (X-Ref:—— Section 48, 
Order 21, Rules 11, 14, 10). 


Where in an execution application 
Rules 11 to 14 of Order 21 Civil 
Procedure Code as may be applicable 
are not complied with, the executing 
Court can get the defect remedied even 
after the period of 12 years from the 
date of decree, provided the execution 
application is pending. This will be 
treated as amending the original appli- 
cation itself. If, therefore, an execution 
application prays for the attachment 
and sale of immovable property, but 
at the same time no list of the immova- 
ble property is given, it is non-compli- 
ance of Order 21, Rule 13 Civil Pro- 
cedure Code and under Order 21, Rule 
17 Civil Procedure Code the execut- 
ing court is empowered to get the de- 
fect removed at any time, even beyond 
the limitation of 12 years’ period, if 
the execution application is pending. 
But where there is no such defect at 
the initial stage, but later on some 
more property is sought to be added to 
the former list with a view that fresh 
property may be got attached and sold, 
then this will be treated as a fresh 
application and will not be allowed, if 


filed beyond the period of 12 years 
from the date of decree. Case law dis- 
cussed. (Para 28) 
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D. P. Gupta with S. K. Kesote, for 
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for Respondent No. 1. 


JUDGMENT: This execution second 
appeal has been filed by one of the 
surety judgment-debtor and arises out 
of the following circumstances:— 


rA On 6-1-1946 an award in con- 
nection with a mortgage was given by 
an Arbitrator against respondent No. 2 
Trijugi Narain, principal debtor and the 
appellant Shri Rameshwar Lal and res- 
pondent No. 3 Suraj Narain as sureties 
in favour of respondent No. 1 ihe Com- 
mercial Cooperative Bank Ltd., Ajmer 
(now in liquidation). The award was- 
for Rs. 7,769/7/-, which included the 
principal amount of Rs. 7,633/14/-. The 
rate of the interest was 51 per cent per 
annum. The amount was to be realised 
by the sale of the immovable proper- 
ties mentioned in the mortgage-deed and 
other properties of the main judgment- 


= 
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debtor and if the whole amount was 
not recovered from the properties of the 
judgment-debtor, the residue was’ to be 
recovered from the moveable and im- 
movable properties of the two sureties. 


3. Eventually the decree-holder 
filed the fourth execution application 
for the recovery of Rs. 9,096/8/- on 27- 
3-1957. In Column No. 10 of the ap- 
plication it was prayed that the amount 
may be realised by,— 

(a) attachment of the movable pro- 
perties of the judgment-debtors as 
pointed out by Administrator or his 
agent on the spot; 

(b) attachment and sale of the im- 
movable properties specified in Schedule 
‘A’ annexed and the sale-proceeds be 
paid to the decree-holder; and 

(c) by arrest and detention of the 
judgment-debtors Nos. 1 and 3i. e. 
Trijugi Narain and Suraj Narain. 


4. It might be stated here that 
though this column refers to the im- 
movable properties specified in Sche- 
dule ‘A’, the decree-debtor did not file 
any such Schedule. In other words 
along with the application, the decree- 
holder did not file any list of the im- 
movable properties. Proceedings in the 
executing Court (Civil Judge, Ajmer) 
went on for some time, but with no 
fruitful result. On 14-12-1963 the execut- 
ing Court ordered the attachment of the 
immovable property of Rameshwar Lal 
and Suraj Narain under Order 21, R. 54 
Civil Procedure Code upon the pay- 
ment of process-fee and the filing of 
the list of the property. The case was 
to come on 22-2-1964, but the former 
order was not complied with. The lists 
were filed on 24-10-1964. 


5. Three lists covering six houses 
belonging to Rameshwar Lal and filed 
by the decree-holder are on record, but 
it cannot be said whether all the three 
lists were filed on the same day, as 
no date is given on either of the lists. 
However, the record shows that three 
houses mentioned as 8/634, 8/635 and 
8/449 were attached. After again a 
lull for some time in the proceedings on 
21-1-1967 Rameshwar Lal appellant filed 
objections regarding the maintainability 
of the execution proceedings. The exe- 
cuting Court while rejecting other ob- 
jections, upheld one of them regard- 
ing limitation. It held that the appli- 
cation for attachment and sale of the 
property of Rameshwar Lal having been 
made after expiry of twelve years from 
the date of the award, was not main- 
tainable as time barred and the decree- 
holder was not entitled to get his ap- 
plication for execution amended after 
twelve years of the award. Thus the 
attachment of the property of the ap- 
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pellant was, therefore, set aside on 23- 
8-1969. 

6. The decree-holder preferred an 
appeal to the Court of District Judge, 
which being accepted on 19-12-1970 has 
led to the filing of this second appeal. 


if It has been urged by the 
learned counsel for the appellant 
Rameshwar Lal that though judicial 


opinion of India in the matter involved 
in this appeal is divided, there is a 
direct authority of our own High 
Court, Ex. Second Appeal No. 11 of 1964, 
Mohan Lal v. Gulab Chand, D/- 14-3- 
1967 (Raj), and this Court will, there~ 
fore, may like to follow that authority. 


8. On the other hand it was 
contended by the learned counsel for 
the decree-holder that in the present 
case the question of amendment of the 
execution application under Order 21, 
R. 17 Civil Procedure Code is involv- 
ed and not the case of a fresh applica- 
tion; that the authority of this Court 
relied upon by the appellant decided 
the question of a fresh application, 
which was time barred and that the 
question of Order 21, Rule 17 (1) and 
(2) was not gone into in that case. It was 
further urged that the bar referred to 


in Section 48 C. Procedure Code is in 
respect of a fresh application filed or 
treated to have been filed beyond 12 


years of the date of the decree, other- 
Wwise’'so far as question of amending 
this execution application is concerned, 
it can be allowed at any time Re- 
garding the authorities of other High 
Courts it was argued by the learned 
counsel for. the appellant that in cases 
which required oniy the amendment of 
the application, the authorities are 
rather unanimous that it can be allow- 
ed even after the period. of 12 years 
and in the cases which are taken as 
holding the other view it was held that 
fresh application after 12 years from 
the date of decree was barred by limi- 
tation under Section 48 C. Procedure 
Code, to which he also agreed. 

9. The relevant provision of Sec- 
tion 48 C, Procedure Code read as 
under:— 

“48. Execution barred 
cases:— (1) Where an application to 
execute a decree not being a decree 
granting an injunction has been made, 
no order for the execution of the same 
decree shall be made upon any fresh 
application presented after the expira- 
tion of twelve years from— 


(a) the date of the decree sought to 
be executed, or, 

(b) where the decree or any subse- 
quent order directs any payment of 
money or the delivery of any property 
to be made at a certain date or at 
recurring periods, the date of the default 


in certain 
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in making the payment or delivery in 
respect of which the applicant seeks 
to execute the decree.” 


(As the award is of 1946 and the 
execution application was filed in 1957, 
this section is relevant, even though re- 
pealed in 1963). 


10. Apparently it speaks of bar 
of fresh application. It is, therefore, 
to be seen whether the principle in- 
volved in this section can be applied 
to the facts of the present case. 


11. The award was made in 1946. 
The present application, out of which 
this appeal has arisen, was filed in 1957. 
Before that three applications one. after 
another had been filed within time, The 
filing of this fourth application, there- 
fore, cannot be said to be beyond limi- 
tation. ‘What has been contended by 
the learned counsel for the appellant is 
that the decree-holder did not attach 
any schedule of properties of this judg- 
ment-debtor along with this application 


presented on 27-3-1957. For the first 
time the decree-holder filed the lists 
of the immovable properties of this 
judgment-debtor on 24-10-1964 i.e. 


much after the period of 12 vears from 
the date of the decree. As such it is 
urged that this filing of fresh list will 
be taken as fresh application filed be- 
yond limitation. 


12. It has been stated above that 
in column No. 10 of this application 3 
methods of the mode of relief were 
shown and though there is a mention of 
Schedule ‘A’, in fact no such schedule 
of any property was actually filed. The 
duty of the Court to which an. execu- 
tion application under Order 21, R. 17 
C. Procedure Code is presented is given 
in Order 21, Rule 17 C. Procedure Code, 
which runs as follows:— 


“Procedure on receiving application 
for execution of decree:— (1) On receiv- 
ing an application for the execution of 
a decree as provided by Rule 11, sub- 
tule (2), the Court shall ascertain whe- 
ther such of the requirements of Rules 
11 to 14 as may be applicable to the 
case have been complied with; and, if 
they have not been complied with, the 
Court may reject the application, or 
may allow the defect to be remedied 
then and there or within a time to be 
fixed by it. 


(2) Where an application is amend- 
ed under the provisions of sub-rule (1), 
it shall be deemed to have been an ap- 
plication in accordance with law and 
presented on the date when it was firs 
presented, 

(3) Every amendment made under 
this rule shall be signed or initialled by 
the Judge. 
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(4) When the -application is admitt- 
ed, the Court shall enter in the pro- 
per register a note of the aplication 
and the date on which it was made, 
and shall, subject to the provisions here- 
inafter contained, order execution of 
the decree according to the nature of 
the application: 


Provided that, in the case of a de- 
cree for the payment of money, the 
value of the property attached shall, 
as nearly as may be, correspond with 
the amount due under the decree.” 


13. According to this Rule it is 
the duty of the Court to ascertain whe- 
ther requirements of Rules 11 to 14 of 
that Order, as may be applicable, have 
been complied with or not. In case 
they are not complied with, the appli- 
cation is to be treated as defective. In 
that case the Court has two options; 
either to reject it outright or to get 
the defects removed then and there 
or within a time specified by the Court. 


14. This application when pre- 
sented on 27-3-1957 was defective inas- 
much as it did not comply with the 
provisions of Rule 13 of Order 21 C. 
Procedure Code as particulars of the im- 
movable properties sought to be attach- 
ed were not at all given. The execut- 
ing Court could have, therefore, reject- 
ed it outright. In case it did not do 
so, it was its duty to see that that de- 
fect was removed as envisaged in R. 17. 
Unfortunately the executing Court did 
not take any steps in that direction 
as well and as there were other modes 
of relief also mentioned in Column No. 
10 of the application, it registered 
the case and started further proceed- 
ings, end when proceedings under 
Order 21, Rule 30 C. Procedure Code 
against the main judgment-debtor Shri 
Trijugi Narain proved to be umsuccess- 
ful, then for the first time on 24-10- 
1964 lists of the properties of the ap- 
pellant were filed and the properties 
were, thereafter, attached. It is, there- 
fore, to be seen whether the filing of 
the list of the immovable properties 
can be treated as fresh application. If 
the answer is in affirmative, then this 
appeal may succeed. It is, however, to 
be borne in mind that prior to the 
filing of these lists on 24-10-1964, no 
list of any immovable properties of any 
of the judgment-debtors was filed, nor 
any immovable property of any of the 
judgment-debtor was got attached. 

15. There are a host of authorities, 
which have laid down the principle 
that in such circumstances the decree- 
holder by filing the list of immovable 
property has simply removed the defect 
and the executing Court was within its 
bound to get the application amended 
by admitting those list, even though 
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they are filed beyond 12 years of the 
date of decree. 


16. In Divakaran Nambudiripad v. 
K. M. Brahmadathan Nambudiripad, AIR 
1945 Mad 241 the decree-holder applied 
within 12 years of the decree for pro- 
ceeding against movable and immovable 
property of the judgment-debtor. How- 
ever, the application was defective in- 
asmuch as particulars of immovable pro- 
perty were not given It was held that 
amendment curing that defect could be 
allowed even after 12 years from the 
date of decree. Similarly in a F. > 
authority of Mysore High Court report- 
ed in Marulasiddappa v. Lakshmipathi, 
AIR 1950 Mys 64 (FB) it was held 
that failure to file schedule of immova- 
ble properties along with the execution 
application is a mere defect, which can 
be cured by filing a schedule of such 
properties more than 12 years after the 
date of decree as it is a defect which 
comes within the scope of Rules 11 to 
14 of O. 21, Civil Procedure Code and 
can be allowed to be remedied under 
Rule 17 of that Order, 


17. 
mentioned 


In a Calcutta case properties 

in the list could not be 
legally attached, even then the Court 
allowed filing of another list, vide 
Shekendarali Meah v, Abdul Gafur, AIR 
1942 Cal 306. 


18. Subsequent application giving 
list of properties filed beyond 12 years 
was not treated as fresh application, 
but one in continuation of original ap- 
plication vide Shiva Shankar Das v. 
Mufti Syed Yusuf Hasan. AIR 1934 All 
481 (FB). Similar view has been taken in 
Rameswar Sharma v. Madan Lal Agar- 
walla. AIR 1965 Assam & Naga 96, 


Hanamappa Shiddappa v. Ningappa 
Rangappa, AIR 1948 Bom 116, 
Venkatappa v. Lakshmi Kant Rao, 
AIR 1956 Hyd 7 (FB). Ah- 


mad Ali v. Mt. Fatima Sultan, AIR 1934 
Pesh 40 and Phool Chand vi Ramchan~ 
dra, AIR 1956 Madh Pra 158. 


19. A review of these authorities 
would reveal that where the list of 
property was not filed along with the 
execution application, when the Court 
also did not do its duty under Order 
21, R. 17 Civil Procedure Code mention- 
ed above, the Courts have accepted the 
list later on in a proceeding already 
going on, even after 12 years of the 
date of decree. The filing of such list 
has not been taken as fresh application, 
but as amendment in the application 
for the simple reason that there was 
absence of the list or any valid list 
altogether and it was treated as remov- 
ing the defect in connection with 
Order 21, Rule 13 C. P. C. 
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20. It will be now proper to go 
through the authorities cited on behalf 
of the learned counsel for the appellant. 


21. Leaving aside the case of 
our own High Court, which shall be 
gone into presently, the first on the list 
comes the case reported in Venkata 
Lingama Nayanim Bahadur Varu v 
Venkata Narasimha Rayanim Bahadur 
Varu, AIR 1947 Mad 216 in which it 
was held that the decree-holder can- 
not be allowed to amend a previous 
execution petition by including fresh 
properties more than 12 years after the 
date of decree. In this case the allow- 
ance for maintenance was made a 
charge on about 400 villages and the 
decree directed a sale of those villages 
in realisation of the sum decreed. The 
decree-holder on 15-1-1930 applied for 
the satisfaction of the decree by sale 
of 21 villages only. specified in the 
schedule attached to the execution ap- 
plication. By September, 1939 a sum 
of more than Rs. 90.000/- was realised 
by the sale of these 21 villages and a 
sum of Rs. 9,630/- still remained due. 
On 1-11-1939 the decree-holder made an 
application in the previous proceeding 
and prayed for the recovery of 
balance by sale of 7 villages specified 
in the fresh application. All the reliefs 
claimed by the decree-holder in the 
previous application had been granted 
to the decree-holder before the applica- 
tion dated 1-11-1939 was filed. It was 
in these circumstances that the applica- 
tion dated 1-11-1939 was treated as fresh 
application and was disallowed as it 
was filed beyond limitation, even though 
the previous application had not been 
formally terminated. This was not a 
case where the decree-holder did not 
comply at all with the provisions of 
O. 21, Rule 13 Civil Procedure Code. 
But he wanted to get certain more pro- 
perties added in the list already filed 
and that prayer was disallowed as it 
was barred by limitation. 

22. In Kaibala Padhan v. Sanyasi 
Sasamala, AIR 1957 Orissa 5 the same 
view was taken. This was also a case 
of addition of more properties after the 
period of 12 years. For the same rea- 
son the case reported in Dineshwar Pra- 
sad Singh v. Deoniti Prasad Singh, AIR 
1959 Pat 199 is also of no avail to the 
appellant. Similarly in Narayanan Damo- 


daran Namboodiri v. Kuriathu Yohan- 
nan, AIR 1957 Trav. Co. 109 
(FB) it was held that applica- 


tion giving fresh list of properties after 
limitation is barred under Section 48 
C. P. C. 


23. In Ujagar Singh v. Kahan 
Singh, AIR 1955 Puni 247 the decree- 
holder sought to get the property at- 
tached after limitation and that pro- 
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perty was not in existence when the 
original execution application was filed. 
‘Hence this was not a case of amend- 
ment for curing any defect, but of 
adding a fresh list of the property. 

24. In Kumar Taranand Sinha v. 
Thakur Chandra Bhusan Pd. Singh, AIR 
1968 Pat 458 amendment was sought by 
deleting certain property originally 
mentioned therein and substituting an- 
other property and that was for the same 
reason not allowed beyond limitation. 


25. In Asgar Ali v. Trilokhya 
Nath Ghose. (1890) ILR 17 Cal 63l 
(FB) it was no doubt held that an exe- 
cution application once admitted and 
entered on register. the powers of the 
Court under Order 21, Rule 17 C. P. C. 
are at an end and no leave to amend 
can afterwards be granted. Suffice it 
to say that this view was not followed 
in the latter case by that Court even. 


26. Now I come to the authority 
of our own High Court. which is an 
unreported case Ex. Second Avpeal No. 
11 of 1964 (Raj). The facts of this case 
have been held to be similar to those 
of AIR 1947 Mad 216. In this case 
‘second application for executing a de- 
cree dated 8-5-1945 was filed on 4-8 
1952. Along with the execution appli- 
cation a copy of the decree was attach- 
ed as well as a list of property sought 
to be sold. In this list only one house 
was shown That house was already 


being sold in another execution No. 
806 of 1948 filed by another decree- 
holder against the same judgment- 
debtor. But that property could not 


be sold because the judgment-debtor 
had filed objections. On 13-5-1953 the 
other decree-holder filed a list of 5 
properties which had been mortgaged 
and prayed for sale of one of them 
only. On 18-12-1953 an order was pass- 
ed in-the execution case filed by Gulab 
Chand and others against Mchan Lal 
that this execution case be kept pend- 
ing as the property in the other exe- 
cution case No. 865 of 1948 had not 
been sold and then the prosecution in 
the execution application remained stay- 
ed uptill 10-2-1959 when the Court did 
not think fit to wait any more and re 
opened the case. Meanwhile that property 
in the other execution case No. 805 of 
1948 was sold on 20-1-1957 for Rupees 
9,000/-, but that amount was not suff.- 
cient to discharge that decree =ven. So 
another property was sold on 20-8-1961 
in case No. 806 of 1948, yet there was 
no surplus left. On 6-9-1961 Gulab 
Chand and others filed an application 
for selling the remaining three proper- 
ties, a list of which was filed by them. 
The judgment-debtor objected to the 
sale of those properties inter alia on 
the ground that it was an application 
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for the sale of fresh properties, which 
must be taken as fresh execution appli- 
cation and that was barred by limita- 
tion under Section 49 C. P. C. That 
objection was upheld by the executing 
Court, but was overruled in appeal by 
the District Judge. The judgment-debtor 
came to the High Court in second ap- 
peal and following the case reported in, 
AIR 1947 Mad 216. the appeal was 
accepted. 


27. Apparently the facts of the 
instant case are different from those of 
Ex. S. A. No. 11 of 1964, D/-14-3-1967 
(Raj). In the instant case no list of im- 
movable property was even filed before 
24-10-1964 and as such the fiiling of the 
list on that day even though beyond 
the period of 12 years from the date 
of decree, can be taken as amendment 
only in the application as it remedied 
the defect in the execution application 
under Order 21, Rule 17 C. P. C. This 
cannot, be treated as a case of fresh 
properties and, therefore a case of fresh 
application. In the other case list of 
properties was already filed and a 
fresh list was filed and sought to be 
attached after 12 years. This was ap- 
parently a case of fresh application, 
which could not be allowed beyond the 
period of 12 years from the date of 
decree. This authority is also. therefore, 
of no help to the appellant. 


28. A review of the authorities 
discussed above shows that where in an 
execution application Rules li to 14 of 
Order 21 C. P. C. as may be applica- 
ble are not complied with, the exe- 
cuting Court can get the defect remedi- 
ed even after the period of 12 years 
from the date of decree, provided the 
execution application is pending. This 
will be treated as amending the origi- 
nal application itself. If, therefore, an 
execution application prays for the at- 
tachment and sale of immovakle pro- 
perty, but at the same time no list of 
the immovable property is given, it is 
non-compliance of Order 21. Rule 19 
C. P. C. and under Order 21, Rule 17 
C. P. C. the executing Court is em- 
powered to get the defect removed at 
any time, even beyond the limitation 
of 12 years’ period, if the execution ap- 
plication is pending. But where there 
is no such defect at the initial stage, 
but later on some more property is 
sought to be added to the former list 


© with a view that fresh property may be 


got attached and sold, then this will 
be treated as a fresh application and 
will not be allowed, if filed beyond the 
period of 12 years from the date of 
decree. The case in hand falls in the 
first category and the allowance by the 
executing Court of the filing of the 
list of the immovable properties of 
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fudgment-debtor Biseshwar Lal will be 
treated as allowing the amendment to 
the execution application as required 
under Order 21 Rule 17 C. P., C. 

29. This appeal, therefore, fails 
and the same is dismissed with costs 


to the decree-holder. The executing 
Court will now further move in the 
matter expeditiously in accordance 
with law. 


Appeal dismissed. 


+ 
ca 
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Hardeo Singh, Petitioner v. Pra- 
mukh, Zila Parishad. Sikar and ano- 
ther, Respondents. 

Civil Writ Petition No. 318 of 


1970, D/- 31-8-1971. 

Panchayats — Rajasthan Panchayat 
Samitis and Zilla Parishads Act (37 of 
1959), Section 19, Proviso —  Resigna- 
tion of Pradhan — A Pradhan can 
withdraw his resignation before it be- 
comes effective, AIR 1969 SC 180 and 
AIR 1956 All 511 (FB), Followed; AIR 
1952 Raj 53, Distinguished. (Para 12) 


In view of the provision in the 
proviso that the resignation of the Pra- 
dhan is not to take effect immediately 
on its acceptance by the Zilla Pramukh, 
but is to be effective at later stage 
namely when the sanction of the Pra- 
mukh is received in the office of the 
Panchayat Samiti, the reasonable inter- 
pretation would be that the legislature 
did not adopt the ordinary rule that 
a Pradhan cannot withdraw his resig- 
nation after its acceptance but implied 
that he can do so till the stage when 
it becomes effective, is reached. 

(Para 11) 
Cases Referred: Chronological Paras 


(1969) AIR 1969 SC 180 (V 56) 

= 1969 Lab IC 310. Raj Kumar 

v. Union of India 8. 12 
(1956) AIR 1956 All 511 (V 43) 

= 1956 All LJ 421 (FB). Bahori 

Lal Paliwal v. District Magis- 

trate. Bulandshahr 12 
(1952) AIR 1952 Raj 53 (V 39) 

= 1952 Raj LW 4, Shamsuddin 

v. State of Rajasthan 13 
(1942) 1942-2 DLR 189, Dominion 

Square Corpn. v. Aluminium Co. M 
(1880) 26 Law. Ed 314 = 103 


U. S. 471. Edward M. Edwards 
v. United States 7, 12 
G. M. Lodha, for Petitioner; M. 
Mridul and M. R. Calla, for Respon- 
dents. 
ORDER:—This is a petition by 
Hardeosingh under Article 226 of the 


LO/LO/F927/71/SNV/BNP 


Hardeo Singh v. Pramukh, Z. P., Sikat (Chhangani J.) [Prs. 1-2] Raj. 51 


Constitution of India praying for issue 
of an appropriate writ, direction or 
order to quash the orders of the Pra- 
mukh, Zila Parishad, Sikar, rejecting 
the petitioner's application for with- 
drawal of the resignation and accepting 
and sanctioning the resignation of the 
petitioner. The petitioner also prayed 
that the respondents be restrained from 
interfering with the petitioners dis- 
charge of duties as Pradhan of the Pan~ 
chayat Samiti, Fatehpur. 


2s The relevant facts are these—~ 

The petitioner was elected as Pra- 
dhan of the Panchayat Samiti, Fateh- 
pur in the year 1965. On 27-1-1970 he 
signed a resignation letter. The same 
was forwarded by the Vikas Adhikari 
of the Panchayat Samiti, Fatehpur, on 
28-1-1970 to the Zila Pramukh, Sikar. 
However, on 2-2-1970, the petitioner sent 
a letter withdrawing the letter of re- 
signation and the same was received by 
the Zila Pramukh on 3-2-1970. Accord- 
ing to the petitioner, the letter with- 
drawing the resignation was received 
by the Zila Parishad before the sanc- 
tion of the resignation. The petitioner’s 
further case is that the Zila Pramukh, 
on a mistaken view of law, held that 
he having received the resignation had 
no power to allow its withdrawal. He, 
therefore, rejected the letter withdraw- 
ing the resignation and sanctioned the 
resignation vide his order Ex. 3. He 
also made an endorsement on the resig- 
nation letter Ex. 1 “accepted”. The 
letter sanctioning the resignation was 
received in the office of the Panchayat 
Samiti on 5-2-1970 and was entered in 
the Inward Register vide entry mark- 
ed Ex. 4. After receipt of the sanction 
of the Zila Pramukh, the Vikas Adhi- 
kari issued orders on 3-2-1970 that the 
Up-Pradhan should work as a Pradhan. 
After this order, the respondents began 
interfering with the work of the peti- 
tioner and he, therefore. sent a letter 
on 28-2-1970 to the Zila Pramukh and 
a copy to the Collector and District 
Development Officer Sikar, asserting his 
right to function as Pradhan and stop- 
ping interfering with his work, but his 
claim owas rejected and interference 
with his work continued. He, there- 
fore, filed the present writ application 
and prayed that the orders of the Zila 
Pramukh rejecting his prayer for with- 
drawing the resignation and the ‘order 
sanctioning his resignation be quashed 
and the respondents be restrained from 
interfering with his work. His con- 
tention is that he has an absolute right 
to withdraw his resignation until the 
resignation becomes effective and he 
vacates the office. In the alternative, he 
contended that the letter withdrawing 
resignation was received by the Zila 
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Pramukh before the sanction of the re- 
signation and the Zila Pramukh should 
have considered the letter of withdrawal 
before accepting the resignation and he 
acted under a mistaken view of law in 
holding that after the receipt of resig- 
nation in his office, he had no jurisdic- 
tion to consider an application for with- 
drawal of the resignation. 

3. The writ has been opposed by 
the Zila Pramukh. The respondents 
case is that the resignation was accepted 
by the Zila Pramukh before the receipt 
of the letter withdrawing the resigna- 
tion. According to the respondent, the 
resignation becomes effective on the 
grant of sanction by the Zila Pramukh 
and the subsequent communication of 
information to the Panchayat Samiti 
Office was a mere formal affair and 
would not enable the petitioner to 
withdraw his resignation after jts ac- 
ceptance by the Zila Pramukh. 


4. I have heard the counsel for 
the parties at some length. 
It will be proper to examine 
the legal position in the first instance. 
6. The Common Law of England 
drew distinction between resignation 
from unincorporated members’ club and 
resignation from corporated bodies. In 
Halsbury’s Laws of England. Third 
Edition, Volume 5, at page 261, the 
position with regard to resignation from 
members’ club was stated as follows— 


“Subject to any provision in the 
rules to the contrary, a member of an 
unincorporated members’ club may at 
any time terminate his membership, and 
if desirous of doing so must communi- 
eate to the secretary his intention to 
resign. The resignation does not re- 
quire any acceptance by the commit- 
tee, and cannot, in the absence of a 
bye-law to the contrary, be withdrawn 
or revoked, A member who sends a letter 
of resignation thereupon ceases to he 
a member, and can only be reinstated 
by re-election.” 

It will be seen that the freedom of 
disassociation by a unilateral act of re- 
signation is subject to rules to the con- 
trary. 

7. In the case of corporations 
created by statute for the discharge of 

public functions, common law did not 
recognise an absolute right to resign at 
will on account of consideration of a 
duty upon the person elected to a pub- 
lic office to act in that office In the 
public interests. Thus, a person elect- 
ed to a municipal corporation could re- 
sign only with the consent of the pro- 
per authority. Of course, common law 
was abrogated to some extent by sta- 
tutory amendments. Similar is the 
law laid down by the Supreme 
Court of the United States in Ed- 


ward M. Edwards v. United States, 
(1880) 26 Law Ed 314 wherein Mr, 
Justice Bradley giving opinion of the 
Supreme Court observed as follows: 

“As civil officers are appointed for 
the purpose of exercising the functions 
and carrying on the operations of Gov- 
ernment, and maintaining public order, 
a political organisation would seem to 
be imperfect which should allow the 
depositories of its power to throw off 
their responsibilities at their own plea- 
sure. This certainly was not the doctrine 
of the common law.” 


8. The Supreme Court cf India 
also had an occasion to consider the 
withdrawal of resignation by a member 
of the Indian Administrative Service in 
Raj Kumar v. Union of India, AIR 1969 
SC 180. In that case, the Supreme 
Court laid down the following proposi- 
tions:—— 

(1) that a member of the Indian 
Administrative Service had no locus 
paenitentiae to so withdraw his offer 
of resignation after it was accepted; 


(2) that the principle that an order 
terminating employment is not effective 
until it is intimated to the employee 
could not apply to the facts of the case; 

(3) that there is no rule framed 
under Article 309 of the Constitution 
about when the resignation becomes 
effective;” 


The Supreme Court thus laid down 
the general proposition that it will not 
be open to the public servant to with- 
draw resignation after it is accepted by 
the appropriate authority, but envisaged 
exceptions arising from a law or a rule 
governing conditions of service provid- 
ing to the contrary. The ordinary rule 
may not be enforced in cases where 
the statute may provide that the re- 
signation would be effective on receipt 
of the resignation by a specific autho- 
rity or that the resignation would be eff- 
ective only at some later stage. It fol- 
lows that the question whether a mem- 
ber can withdraw the resignation and 
up to what stage of time, cannot be 
answered generally and in the abstract 
and in answering them, the statutory 
provisions dealing with the matter of 
resignation must be considered. 


9. In this background, we may 
now notice the provisions of Section 19 
of the Rajasthan Panchayat Samities 
and Zila Parishads Act (Act No. 37 of 
re (hereinafter referred to as the 

ct). 

10. Section 19 of the Act reads 
as follows:— 

“Resignation of the Pradhan, Up- 
Pradhan or Member:— 

The Pradhan, the Up-Pradhan or 
any member may resign his office as 
such Pradhan, Up-Pradhan or member 


ALE 
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by giving notice in writting to the Pan- 
chayat Samiti. Such resignation shall 
take effect on and from the date on 
which the notice is received by the 
Vikas Adhikari: 

Provided that the resignation of the 
Pradhan shall take effect on and from 
the date on which the sanction there- 
to. of the Pramukh is received in the 
office of the Panchayat Samiti.” 

Section 58 of the Act deals with the 
powers and functions of the Zila Pra- 
mukh and sub-clause (cc) empowers 
the Zila Pramukh to consider and 
sanction the resignation of the Pra- 
dhan of a Panchayat Samiti within the 
District. Section 19 proviso thus envi- 
sages three stages— 

1. tender of resignation of the Pra- 
dhan: 

2. sanction of the resignation by the 
Zila Pramukh: 

3. communication of the sanction 
to the office of the Panchayat Samiti. 

It is only after the receipt of the 
sanction of the resignation by the Zila 
Pramukh in the office of the Pancha- 
yat Samiti that the resignation becomes 
effective. It may be added that the 
statutory provisions do not state that 
the resignation once given is irrevocable 
and cannot be withdrawn, 

11. Butterworths in “Words and 
Phrases” Volume 5, page 166 quoted 
from Dominion Square Corpn v. Alu- 
minium Co. (1942) 2 D. L. R. 189, per 
Hudson J., at page 194, the following 
meaning of the expression “take effect’’: 

“I conclude that the natural mean- 
fing of the words ‘take effect’ in this 
instance is ‘producing the desired eff- 
ect, namely, the termination of the 
lease.” 

Giving this meaning to the words 
“take effect’ proviso to Section 19 of 
the Act contemplates that the desired 
effect namely the completion of the 
process of resignation and the vacation 
of the office of the Pradhan is brought 
about on and from the date of the 
receipt of the sanction of the resigna- 
tion by the Pramukh in the office of 
the Panchayat Samiti and the Pradhan 
continues in office and cannot be deem- 
ed to vacate office until the receipt of 
the Zila Pramukh’s sanction of the re- 
signation in the office of the Pancha- 
yat Samiti. It is only after such a 
receipt of the communication that the 
resignation becomes effective and the 
Pradhan vacates the office. 


In view of Section 19 proviso if 
appears reasonable to hold that 
legislature did not adopt the ordinary 
rule that a person cannot withdraw re- 
signation after its acceptance by pro- 
viding that the resignation would not 
be effective immediately on the Zila 


the 
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Pramukh sanctioning it but would be- 
come effective at a later stage namely 
when the sanction is received in the 
office _Of the Panchayat Samiti and 
thus implying that it can be withdrawn 
any time before that stage is reached. 


12. _On a careful consideration of 
the principle in Rajkumar’s case, AIR 
1969 SC 180 and proper interpretation of 
proviso to Section 19 of the Act, I am 
inclined to hold that a Pradhan can 
withdraw his resignation before it be- 
comes effective on receipt of the sanc- 
tion of the Zila Pramukh in the office of 
the Panchayat Samiti. Reliance may 
also be placed In support of the abov 
proposition on Bahori Lal Paliwal v. 
District Magistrate Bulandshahr, AIR 
1956 All 511 (FB). In that case, the 
Full Bench of the Allahabad High Court 
had an occasion to interpret clause (5) 
of Section 8-A of the U. P, Town Areas 
Act reading as follows— 


“If the chairman wishes to resign 
he shall forward his resignation in writ- 
ing to the District Magistrate. He shall 
be deemed to have vacated his. office 
from the date of receipt by the Com- 
mittee of information that his resigna- 
tion has been accepted by the District 
Magistrate.” 


Speaking for the majority, Agar- 
wal J. referred to the common law and 
the decision of the Supreme Court of 
U. S. A. in (1880) 26 Law Ed. 314 and 
Corpus Juris Secundum. Volumn 62, at 


page 942, and reached the following 
conclusions:— 
“From this observation it would 


follow that a person has a right te 
withdraw his resignation before it is 
accepted or before his office has come 
to an end.” 


The majority decision was that “the 
Chairman of a Town Area Committee, 
who has, under Section 8-A (5), for- 
warded his resignation to the District 
Magistrate, has, before it is accepted. a 
right to withdraw his resignation and 
he having done so there is no resigna- 
tion left which can be accepted by the 
District Magistrate. Hence, even after 
its withdrawal if the District Magistrate 
accepts the resignation, the purported 
acceptance of the resignation by the 
District Magistrate is a nullity and so 
is his communication to the Town Area 
Committee.” In this case, of course, 
there was greater emphasis on the ac- 
ceptance of the resignation as the letter 
withdrawing the resignation was receiv- 
ed before the acceptance of the resig- 
nation. However, the observations in 
this judgment can also be availed of 
in support of the conclusion that the 
resignation can be withdrawn even 
after acceptance but before the resig- 
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nation becomes effective and the person 
tendering resignation vacates office. 


13. Tt will be also proper to no- 
tice the case Shamsuddin v. State of 
Rajasthan, AIR 1952 Raj 53. In that 


case, Rajasthan Act No. XXI (21) of 
1949 came up for interpretation. There 
was no provision for resignation from 
membership of the Board. In that 
back ground the Court held— 

“A letter of resignation sent by a 
member who is duly elected to a Muni- 
cipal Board takes effect on receipt of 
the letter by the appropriate authority. 
And unless there is any law or gene- 
ral principle to the contrary, the mem- 
ber cannot contend that the authority 
has no authority to act upon the letter 
of resignation’ when he had withdrawn 
it.’ 


In that case after making referen- 


ces to the passages from MHalsbury’s 
Laws of England relating to resigna- 
tion by a member of unincorporated 


members’ club by a person elected to 
a corporate post and by the Chairman 
or the Councillor, the learned Judges 
observed as follows: 

‘It is true that these two passages 
relating to corporate bodies are based 
on certain provisions in the Local Gov- 
ernment Act of 1933, but learned coun- 
sel has not been able to point out to 
us any general principle by which the 
Government was bound to take into 
account the letter withdrawing the re- 
signation. It is not even clear whe- 
ther the Municipal Board of Nagaur is 
a corporate body or an unincorporated 
association. Whatever may be the posi- 
tion of the Municipal Board of Nagaur, 
in the absence of any law, we are 
unable to issue a writ of any kind.” 
It appears, the learned Judges reach- 
ed the conclusion which they did, on 
account of two considerations:— 

1. that there was no statutory pro- 
vision providing for resignation, 


9 that it was not clear to them 
whether the Municipal Board of Nagaur 


was a corporate body or an umn- 
corporated association. 

The decision in Shamsuddin’s_ case, 
AIR 1952 Raj 53 cannot afford any 
guidance in the present case where 


there are statutory provisions provid- 
ing for resignation and also providing 
when the resignation becomes effective. 
In taking this view, I am conscious of 
the fact that the recognition of a right 
of the Pradhan to_ tender resignation 
until it becomes effective and an obli- 
gation on the part of the Zila Pramukh 
to accept it or at any rate, to consider 
it, may have the effect of allowing the 
Pradhan by his. unilateral act to make 
the sanction given by the Zila Pramukh 
nugatory. But, this consideration should 
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not stand in the way of a proper literal 
interpretation of the statutory provi- 
sion. I need not decide in the pre- 
sent case whether the Zila Pramukh is 
bound to accept the withdrawal of the 
resignation even after sanction but I 
have no doubt that the Zila Pramukh 
must consider the prayer for withdrawal 
on merits on account of the resigna- 
tion having not become effective. In 
the present case, the Zila Pramukh did 
not apply his mind to the withdrawal 
and took the view that he had no alter- 
native but to accept the resignation. 
His orders are, therefore, not in accord- 
ance with law. 


14. The petitioners writ appli- 
cation succeeds on this contention. Even 
so, it will be proper to deal with the 
alternative contention of the petitioner. 


15. The petitioner’s case is that 
his letter withdrawing the resignation 
was received by the Zila Prarnukh be- 


fore the sanction of his resignation. 
This has been denied by the respon- 
dent. Indeed, the Zila Pramiukh has 


filed an affidavit in which he stated that 
the resignation was accepted before the 
receipt of the letter withdrawing the 
resignation. Mr. Mridul vehemently 
contended that the parties are at an 
issue on a question of fact and there 
being a dispute on a question of fact, 
this Court should not proceed to deter- 
mine disputed question of fact and 
should reject the alternative contention 


of the petitioner. The argument 
appears to be plausible but does not 
stand close scrutiny. As pointed out 


by the petitioner. there is no factual 
controversy on a proper consideration 
of the order of the Zila Pramukh re- 
jecting the petitioner’s letter withdraw- 
ing the resignation. In his order re- 
jecting the application Ex. 2. the Zila 
Pramukh clearly stated that the resig- 
nation could not be permitted to be 
withdrawn as it having been produced 
before the Vikas Adhikari was received 
by him for acceptance and, therefore, 
there could be no question of 'permitt- 
ing withdrawal. The Zila Pramukh 
thereafter rejected the application pray- 
ing for the withdrawal of the resigna- 
tion and further recorded that the re- 
signation was being accepted. There is 
no clear mention in this order that the 
resignation had already been accepted. 
On the other hand, the Pramukh simul- 
taneously ordered the acceptance of the 
resignation. 


On a proper interpretation of Ex. 3, 
I have no doubt that the letter with- 
drawing the resignation came up for 
consideration before the Zila Pramukh 
before the acceptance of the resignation. 
The letter of withdrawal having been 
received by the Pramukh before the 
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acceptance of the resignation, he was 
not justified in taking a view that he 
had no jurisdiction to consider the ques- 
tion of permitting withdrawal. In fact 
it appears that the Zila Pramukh had 
no occasion to consider whether the re- 
signation should be accepted in the 
public interest or not. He mechani- 
cally rejected the prayer for withdrawal 
under a mistaken view ° and accepted 
the resignation. The petitioner's alter- 
native contention has also force. 

16. In view of these conclusions, 
there is no alternative but to hold that 
the order of the Zila Pramukh reject- 
ing the petitioners prayer for with- 
drawing the resignation and his order 
accepting the resignation are not in 
accordance with law and cannot be sus- 
tained and have to be quashed. 

17. The petition is allowed. The 
order of the Zilla Pramukh dated 2-2- 
1970 rejecting the petitioner’s prayer 
for withdrawing the resignation and 
accepting the resignation are set aside 
and the respondents are restrained from 
interfering with the discharge of duties 
by the petitioner as Pradhan of the 
Panchayat Samiti, Fatehpur. The parties 
will bear their own costs. 

Petition allowed. 
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Ranumal, Appellant v. 
Council. Ajmer. Respondent. 


Second Appeal No. 327 of 1970, D/- 
16-8-1971, from decree of C. S. Goyal, 
Addl. Civil J.. Ajmer, D/-3-9-1970. 

(A) Transfer of Property Act (1882), 
Section 111 (g) — Determination of 
lease by forfeiture =- Notice to deter- 
mine necessary. 


When a lease of immoveable pro- 
perty is to determine by forfeiture up- 
on breach of express condition by lessee, 
and the lessee breaks the express con- 
dition, the lessor is bound to give a 
notice in writing to the lessee of his 
intention to determine the lease. Such 
a notice is a statutory requirement and 
cannot be dispensed with by merely 
agreement between the parties to the 
contrary. AIR 1960 Pat 525 and AIR 1960 
Cal 40 and 1966 Raj LW 358 Rel. on. 

(Paras 7, 10) 

(B) Transfer of Property Act (1882) 
Section 106 — Lease of immovable 
property — Notice to terminate — Who 
can give. 


When a notice under the section is 
Piven by an agent e. g, an Advocate 
fhen it can be in his name if he has 
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a general authority, but if the agent 
acts under a special authority, the no- 
tice must be in the name of the prin- 
cipal or expressly on his behalf. 1969 
Raj LW 164 and 1946 KB 613 and 
(1868) 3 QB 567 and AIR 1970 SC 1199. 


Rel. on. (Paras 16 to 19) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1199 (V 57) 

= (1970) 3 SCR 198, State of 

U. P. v. Satya Narain Lg 
(1969) 1969 Raj LW 164 = 1969 

Ren CJ 515, Thakurji Shriji 

Dwarkadheeshji v. Gappulal 14 
(1966) 1966 Raj LW 358 = ILR 


(1966) 16 Raj 572, Ramgopal v. 
Mangla 10 
(1960) AIR 1960 Cal 40 (V 47), 

Chandra Nath v. Chulai Pashi 9 
(1960) AIR 1960 Pat 525 (V 47) 

= 1960 BLJR 560, Ramniran- 


jan v. Gajadhar 8 
(1946) 1946 KB 613 = 1946-2 All 

ER 329, Lemon v. Lardeur 17 
(1868) 1868-3 QB 567 = 37 LJ 

QB 198, Jones v. Phipps. 18 


H. C. Jain, for Appellant: S. K. 
Jindal. for Respondent. 


JUDGMENT:— This is a defendant’s 
second appeal arising out of a suit for 
ejectment. 


2. It is common ground between 
the parties that the defendant took on 
lease from the plaintiff a plot of land 
bearing AMG No. 21/310, situated out- 
side Delhi Gate, Ajmer on a monthly 
rent of Rs. 25/- by lease deed Ex. 1 
dated 26-6-1958. The period of lease 
was one year commencing from 1-4-1958 
to 31-3-1959. It is also the admitted 
case of the parties that the defendant 
continued as tenant by holding over 
even after the expiry of the term fix- 
ed by the lease. The plaintiffs case is 
that the defendant had paid rent only 
upto 31-10-1963. It is further alleged 
that the plaintiff served a notice dated 
29-9-1964 on the defendant calling up- 
on the latter to vacate the premises by 
31-10-1964 or on any other date on 
which the defendant thought his tenancy 
expired. A copy of this notice has 
been placed on the record and marked 
Ex. 2. The present suit was filed by 
the Municipal Council on 3-2-1965 ask- 
ing for ejectment of the defendant from 
the premises in question as also for a 
decree of Rs. 320/- on account of arrears 
of rent/mesne profits. 


3. The defendant resisted the 
plaintiff's suit and pleaded inter alia 
that the suit was not maintainable in 
absence of a valid -notice terminating 
the defendant’s tenancy. Certain other 
pleas were also taken which it is how- 
ever not necessary to reproduce here 
as the decision of this appeal turns 
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solely on the question of validity of 
the notice of ejectment. ; 

4, After recording the evidence 
produced by the parties the Munsif, 
Aimer (Rest) decreed the plaintiffs suit 
for ejectment as well as for arrears of 
rent as prayed. Aggrieved by the 
judgment and decree of the trial court 
the defendant filed appeal, but the same 
was dismissed by the Additional Civil 
Judge, Aimer by his judgment dated 


3-9-1970, Consequently, the defendant 
has come in second appeal to this 
Court. 

5. Learned counsel for the ap- 


pellant has urged that the view of the 
learned Additional Civil Judge that the 
suit for ejectment was maintainable 
even in absence of a valid notice is 
erroneous. The necessity for taking this 
view arose before the learned Additional 
Civil Judge on account of the fact that 
the notice Ex. 2 was found by him to 
be not a valid and proper notice as it 
had been given by one Shri Jyoti Swa- 
roop Gupta, Advocate without mention- 
ing therein that he was giving and sign- 
ing this notice on behalf of the Muni- 
cipal Council, Aimer or that he had 
been authorised to do so on its behalf. 


6. The first point which, there- 
fore. calls for determination is whe- 
ther the suit is maintainable without 
serving a notice of termination of 
tenancy ? In this connection the learn- 
ed Additional Civil Judge has relied 
on clause (7) of the agreement of 
lease Ex. 1, which reads as follows:— 

“That if the lessee commits a 
breach of any of the-aforesaid condi- 
tions or fails to pay rent for one month, 


the lessor shall be entitled to deter- 
mine the lease at any time without 


giving any notice and shall have power 
to re-enter plots of land and the lessee 
shall not be entitled to claim damages, 
if any, on this ground.” 


Thus it is a case of determination 
of lease of immovable property by for- 
feiture, that is to say, in case the lessee 
breaks an express condition which pro- 
vides that on breach thereof, the lessor 
may re-enter. In this connection re- 
ference may be made to Section 111(g) 
of the Transfer of Property Act which 
provides that lease of immovable pro- 
perty determines by forfeiture, that is 
to say, (i) in case the lessee breaks an 
express condition which provides that 
on breach thereof, the lessor may re- 
enter; Or ccs: and in (any of these 
cases) the lessor or his transferee gives 
notice in writing to the lessee of his 
intention to determine, the lease, 

rA It would be crystal clear from 
a bare perusal of Section 111 (g) of 
the Transfer of Property Act that for 
determination of lease by forfeiture it 
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is obligatory for the lessor to give no- 
tice in writing to the lessee of his in- 
tention to determine the lease. Such a 
notice is a statutory requirement and 
cannot be dispensed with merely by an 
agreement of the parties to the con- 
trary. It is significant that there are 
no such words in this section as, ‘in 
the absence of a contract or legal law 
or usage to the contrary’ as they occur 
in Section 106 of the Transfer of Pro- 
perty Act. 


8. In Ramniranjan v. Gajadhar, 
AIR 1960 Pat 525 it was observed that 
the provision as to notice by the lessor 
has been inserted in Section 111 (g) for 
the benefit of the lessee and is a pro- 
tective stipulation which cannot be set 
at naught by the contract entered into 
between the parties; and construing the 
provisions of Section 111 (g) in the 
context of the English principle of 
equity embodied in Section 114 of the 
Act, that a forfeiture clause for non- 
payment of rent is merely security for 
the rent, the provision as to notice con- 
tained in the section cannot be waived 
by the act of parties. In this view 
of the matter it was held that there 
is no forfeiture of lease where the find- 
ing of fact is that a notice has not 
been given by the lessor to the lessee 


of the forfeiture of the tenancy for 
non-payment of rent even though an 
express term in the registered lease 


provides for an automatic forfeiture on 
non-payment of rent. 


9. In Chandra Nath v. Chulai 
Pashi, AIR 1960 Cal 40 it was held that 
when there is a forfeiture, that is, when 
the lessee breaks an express condition 
which provides that on breach thereof 
the lessor may re-enter the lessor must 
give a notice in writing of his intention 
to determine the lease as provided in 
Section 111 (g) of the Transfer of Pro- 
perty Act. It was further observed 
that the statutory requirement of no- 
tice specified in Section 111 (g) of the 
Transfer of Property Act cannot be 
waived by contract and must prevail, 
and since there was no such notice 
served by the plaintiff, the latter was 
held not entitled to treat the lease as 
determined. 


10. In Ramgopal v. Mangla, 
1966 Rai LW 358 the rent note (Ex. 1) 
clearly provided that in case the rent 
fell in arrears the plaintiff wculd have 
a right to get the shop vacated with- 
out any notice. However, it was ob- 
served by the learned Judge that the 
plaintiff was bound to give notice deter- 
mining the lease as provided in Section 
111 (g) of the Transfer of Property Act 
as in such a case. the lease was deter- 
mined by forfeiture. Thus the position 
seems to be inescapable that when a 
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lease of Immovable property determines 
by forfeiture, that is to say, in case 
the lessee breaks an express condition 
which provides that on breach thereof 
the lessor may re-enter, the lessor is 
bound to give a notice in writing to the 
lessee of his intention to determine the 
lease, and then only the lease can be 
said to have been determined. Conse- 
quently, the view taken by the lower 
appellate court that even in absence of 


a notice the suit for ejectment was 
maintainable is erroneous, and cannot 
be maintained. 

11. Being faced with this posi- 


tion learned counsel for the respondent 
tried to support the judgment under ap- 
peal by arguing that the notice Ex.2 was 
a valid notice in the eye of law. In order 
to appreciate this contention it would 
be necessary to mention here, that the 
notice has been issued and signed by 
Shri Jyoti Swaroop Gupta, Advocate. It 
nowhere mentions that he has signed 
the notice on behalf of and/or under 
the instructions of the Municipal Coun- 
cil, Ajmer. Even in the body of the 
notice there is nothing to suggest that 
Shri Gupta had been authorised by the 
Municipal Council to serve the notice 
in question on the defendant. ïn this 
connection reference may be made to 
Section 106 of the Transfer of Property 
Act which provides inter alia that every 
notice under this section must be in 
writing, signed by or on behalf of the 
person giving it. 

12. Learned Counsel for the 
respondent strenuously urged that Shri 
Jyoti Swaroop was a standing counsel 
of the Municipal Council. Ajmer and in 
the reply given by the defendant to 
the said notice the authority of Shri 
Jyoti Swaroop Gupta to sign the notice 
on behalf of the Municipal Council 
was not challenged, and there- 
fore, the learned counsel argues, 
the defendant must be taken to 
be aware of the fact that Shri Jyoti 
Swaroop Gupta was duly authorised to 
serve notice on behalf of the Municipal 
Council. 

13. I have gone through the reply 
Ex. 3 to the notice and find that besides 
raising other contentions the defendant 
has also said that the notice was illegal. 
There is nothing therein to suggest that 
the defendant had in any way accept- 
ed the authority of Shri Jyoti Swaroop 
to serve notice on behalf of the Muni- 
cipal Council. or that he was in any 
way aware of the fact that Shri Jyoti 
Swaroop was competent as a standing 
counsel of the Municipal Council to 
serve the notice. . 

14. In support of his contention 


learned counsel placed strong reliance 
on a Single Bench decision of 
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Court Thakurji Shriji Dwarkadheeshiji v. 
Gappulal, 1969 Raj LW 164 wherein 
it was observed that the test to deter- 
mine the authority for the giving 
of a notice is whether the no- 
tice is such that the tenant may act 
upon it with safety or, in other words, 
that it is a notice which is binding on 
the landlord. It appears from the 
facts of that case that the landlord was 
the Idol of Thakurji Shriji Dwarkadhee- 
shji, and the notice was given by 
the Devendra Prasad as the Adhikari of 
the temple of Shri Dwarkadeeshii. 
The defendant in the written statement 
admitted that Devendra Prasad was 
appointed as the Manager of the tem- 
ple with power to look after the tem- 


ple and it was found as a fact 
that the tenant was aware that 
Devendra Prasad was functioning 
as Manager of the property of 


the temple and had given the notice 
in that capacity. It was further found 
from the reply given by the defendant 
to the notice that he definitely consi- 
dered Devendra Prasad to be the per- 
son who had authority to manage the 
temple. Other material was also put 
on the record in that case to show that 
the properties of the temple including 
the shops in dispute had been entrust- 
ed to Devendra Prasad for manage- 
mént with authority to realise rents. In 
these circumstances the notice was held 
to be valid. In the present case. how- 
ever, I do not find any of these things. 
There is absolutely nothing on the re- 
cord to show that Shri Jyoti Swaroop 
was the standing counsel of the Muni- 
cipal Council and was thus authorised 
to serve notice on its behalf. 


15. Almost at the conclusion of 
the arguments learned counsel submit- 
ted an application under Order 41, Rule 
27 Civil Procedure Code for admit- 
ting in evidence certain agreements .al- 
leged to have been entered into be- 
tween the Municipal Council, Ajmer 
and Shri Jyoti Swaroop retaining the 
latter as standing counsel of the Muni- 
cipal Council. However, I do not see 
any ground for admitting these docu- 
ments. in evidence at this late stage, 
more so when the matter would still 
require to be investigated by recording 
evidence. 


16. In this connection the fol- 
lowing observations in Foa’s General 
Law of Landlord and Tenant. 8th Edi- 
tion. pages 606-607 may also be use- 
fully referred to: 

“The general common law rule is 
that a notice to quit need not be sign- 
ed by the lessor personally; it is sufti- 
cient, if signed by his agent shown to 
be duly authorised in that behalf. If 
he acts under a special authority. he 
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must give it in the name of the prin- 
cipal or expressly as agent on behalf of 
his principal; but if he acts under the 
authority incidental to a general agency 
to manage the demised property (e. g. 
where a cestuji que trust is allowed by 
the trustees to have entire control of 
settled estates), he | may give it in his 


“The notice must be such as the 
tenant. may act upon with safety. that 
is, one which is in fact, and which the 
tenant has reason to believe to be, bind- 
ing on the landlord.” 


Lord Halsbury observes at page 524, 
paragraph 1176: Halsbury’s Laws of 
England, Third Edition, Volume 23: 


"1176. Notice given by agent. The 
notice may be given by the agent of 
either party, provided he is duly 
authorised. for that purpose at 
the time of giving it. If he is not so 
authorised, a subsequent ratification of 
the notice after the time for giving it 
has passed will not make it effectual, 
since the notice must be one which is, 
in fact, binding on the landlord when 
it is served. Moreover, the tenant must 
have reason to believe that it is thus 
binding, so that he may safely act on 
it, and if it is given by an agent hav- 
ing only a special authority, the notice 
must be given in the name of the prin- 
cipal or expressly on his behalf; but 
this is not necessary if the agent has 
been held out as having a general 
authority.” 

17. In Lemon v. Lardeur, 1946 
KB 613 it was held that, if the notice 
is given by an agent having only a 
special authority. the fact of his agency 
must appear on the face of the notice 
and the notice should be given expres- 


sly on behalf of the principal, who 
must be named or otherwise clearly 
identified. 


18. In Jones v. Phipps, (1868) 3 
QB 567 it was held that it was not 
necessary to the validity of a notice 
given by such a general agent that his 
agency should appear on the face of 
the document. In this case the trustees 
had given the cestui que trust full 
authority to manage the property and 
so he was entitled to give notice to 
quit as their agent. The case did not 
decide that the cestui que trust ordi- 
narily acts as an agent for the trustees. 


In this connection reference may 
also be made to State of U. P. v. Satya 
Narain, AIR 1970 SC 1199. In that 
case their Lordships were dealing with 
a notice of a cancellation of lease of 
tolls of public ferry under the Nor- 
thern India Ferries Act, (1873). It was 
observed in the context of the relevant 
provisions of the Act that the notice 
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of intention to cancel the lease can 
not be an empty formality and the 
notice must be such that the lessee can 
safely act upon it and regulate his 
affairs. The notice was signed by an 
Executive Engineer and mentioned Sec- 
tion 10 of the Act, but it was not said 
in the notice that the officer had been 
authorised by the Government to give 
the notice. It was further observed 
that a notice under Section 10 of the 
Act must on its face show that what 
is being conveyed is Government’s 
intention to cancel a lease, and that 
it is being conveyed either by Govern- 
ment itself or an officer duly authoris- 
ed on its behalf. I am alive to the 
fact that their Lordships were dealing 
with a notice of cancellation of lease 
under Section 10 of the Ferries Act. 
But, in my opinion, the observations 
made by their Lordships apply to a 
considerable degree even in the case of 
a notice required to be served on the 
tenant under the provisions of the 
Transfer of Property Act. As already 
stated above, a notice of determination 
of tenancy under the Transfer of Pro- 
perty Act is also a statutory require- 
ment and constitutes an important in- 
gredient of the cause of action to file 
the suit. 


19. In view of the foregaing dis- 
cussion the conclusion is irresistible that 
it was the duty of the plaintiff to have 
shown, in the facts and circumstances 
of the present case, that Shri Jyoti 
Swaroop had authority to serve the no- 
tice on behalf of the Municipal Coun- 
cil, Ajmer. As already stated, above, 
there is nothing in the notice to show 
that Shri Jyoti Swaroop had an autho- 
rity on behalf of the Municipal Coun- 
cil Ajmer to sign the notice. On the 
face of the notice it is clear that it has 
not been given expressly on behalf of 
the principal. It is also not known 
whether Shri Jyoti Swaroop had a spe- 
cial authority or had a general autho- 
rity to give such a notice? In the cir- 
cumstances, therefore, the notice Ex. 2 
cannot be said to have been served by 
a competent person, and to all intents 
and purposes it must be held that no 
notice terminating the tenancy was 
given before the institution of the pre- 
sent suit, with the result. that the suit 
is not maintainable. 


20. The result is that I allow 
this appeal, set aside the judgments and 
decrees of the courts below and dis- 
miss the plaintiffs suit as being not 
maintainable in absence of a valid no- 
tice terminating the defendant’s tenancy. 
In the circumstances of the case the 
parties are left to bear their own costs 
throughout. 
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21. Learned counsel for the res- 

pondent prays for leave to appeal to 
. B. Leave is refused. 

Bs Appeal allowed. 





AIR 1972 RAJASTHAN 59 (V 59 C 17) 
KAN SINGH, J. 


Pritam Singh, Petitioner v. Ranjit 
Singh, Respondent. 


Criminal Revision Nos. 88 and 89 
of 1970, D/-25-8-1970, against order of P. 
N, Bhatnagar, Additional Sub Judge 
Ganganagar, D/- 23-2-1970. 


(A) Criminal Procedure Code (1898), 
Section 145 — An affidavit stating that 
the statements made in affidavit are 
true to the knowledge and belief is 
not a proper affidavit. It must also dis- 
close grounds for the belief. (Civil Proce- 
dure Code (1908), Order 19, Rule 3. 
AIR 1966 Raj 5 Relied on. Obiter im 
1968 Raj LW 361, Dissented from. 

(Paras 5, 7) 

The proceedings under this section 
are summary proceedings. Hence if no 
objection is raised regarding the form 
of affidavit, the Court should not mere- 
ly reject the affidavit on ground of the 
formal defect but should allow the 
party to cure the defect. (Para 14) 


(B) Criminal Procedure Code (1898), 
Sections 107, 162 — A statement re- 
corded in connection with Section 107 
proceedings if it contains admission of 
any person can be used for proving the 
admission of the party concerned. 

(Para 16) 

It is for the court to evaluate such 
an admission made before a police off- 
cer. It is a substantive evidence and 
it is mot correct to say that it could be 
used only for the purposes of corrobo- 
rating or contradicting maker of such 
statements. (Paras 6, 16) 


(C) Criminal Procedure Code (1898), 
Section 145 — Unless the report of a 
police officer regarding the existence of 
a dispute is made on the basis of his 
personal knowledge, it cannot be ad- 
mitted in evidence. (Para 17) 
Cases Referred: Chronological Paras 
(1968) 1968 Raj LW 361 = 

(1969) 19 Raj 946. Bhair Gir v. 

Hanuman Prasad 8 
(1967) AIR 1967 Puni 186 (V 54) 

= 68 Pun LR 813, Som Dass v. 

State of Punjab 12 
(1966) AIR 1966 SC 81 (V 53) = 

1965-3 SCR 536, Dwarka. Nath 

v. I. T. Officer, Kanpur 12 
(1966) AIR 1966 Raj 5 (V 53) = 

1965 Raj LW 222, Hemdan v. 

State of Rajasthan 10 
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Pritam Singh v. Ranjit Singh (Kan Singh J.) 


(Pr. 21)-[Prs. 1-3] Raj. 59 


(1964) AIR 1964 SC 1545 (V 51) 
= 1964-3 SCR 573, Murarka 
Radhey Shyam v. Roopsingh 12 


M. Mridul, for Petitioner: P. N. Datt 
and B. R. Arora, for Respondent. 

ORDER:— These are two revision 
applications directed against the orders 
passed by the learned Sub Divisional 
Magistrate, Karanpur on 12-5-1969 in 
proceedings under Section 145 Criminal 
Procedure Code. The two revision ap- 
plications present similar features and 
can conveniently be disposed of toge- 
ther. I may narrate the facts with re- 
ference to S. B. Criminal Revision No. 
88 of 1970. 


2. Pritamsingh, Party No. 1, in 
the proceedings before the learned Sub 
Divisional Magistrate made an appli- 
cation under Section 145 Criminal Pro- 
cedure Code to the learned Sub Divi- 
sional Magistrate on 17-9-1968 in res- 
pect of squares Nos. 33 and 35 of Chak 
No. 1 N, and alleged that the peti- 
tioner was in peaceful possession of 
these squares, but party No. 2, Ranjit- 
singh had unlawfully taken possession 
of the land and destroyed the crop 
raised by party No. 1. This land was 
entered in the name of Ram  Singh’s 
son Harbans Singh, Harbans Singh was 
alleged to have sold this land to party 
No. 2 Ranjitsingh, but in spite of the 
sale Pritamsingh Party No. 1 continued 
to be in possession thereof. Pritam Singh 
was the brother of Harbansingh’s wife 
Jasbinder Kaur. Smt. Jasbinder 
Kaur. after the death of her 
husband started living with her brother 
Pritamsingh, No. 1. Harbans Singh had 
three children two daughters’ and one 
posthumous son born two months 
after Harbans Singh’s death. On the day 
the application was made the learned 
Sub Divisional Magistrate passed a pre- 
liminary order and attached the land. 
Pritamsingh filed his statement claim- 
ing possession of the land in dispute. 
Both the parties filed a number of 
affidavits. Ranijitsingh filed 25 affi- 
davits and Pritam Singh filed 34 affida- 


vits. Pritamsingh also filed (1) the 
sale deed in his favour executed by 
late Harbanssingh: (2) Girdawari of 


Kharif 1968: (3) demand slip for 4 Kilas 
in the name of Ranjit Singh and for 
the remaining Kilas of the square in 
the name of Pritamsingh. He also 
examined DW 1 Sohanlal and DW 2 
Anandsingh. the Station House Officer. 
On 12-5-1969, the learned Sub Divi- 
sional Magistrate declared Ranijitsingh 
to be in possession of the land. 


3. The second revision applica- 
tion No. 89 of 1970 arises out of 145 
Criminal Procedure Code proceedings 
launched before the learned Magistra- 
te by Pritamsingh in respect of squares 
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Nos. 33 and 35. In that case Ranjit- 
singh denied that the land was in pos- 
session of Pritamsingh and both the 
parties filed their respective affidavits 
and documents. 

4. In the result, the learned Sub 
Divisional Magistrate declared these 
squares to be in possession of Raniit- 
singh. Pritam Singh first went up in 
revision before the learned Sessions 
Judge of Ganganagar who transferred 
the revision application to the Addi- 
tional Sessions Judge who declined to 
make a reference. It is in these circum- 
stances that Pritam Singh has come up 
in revision to this Court. 


5. In assailing the orders of the 
learned Sub Divisional Magistrate learn- 
ed counsel for the petitioner Pritam 
Singh submitted: (1) that the affidavits 
filed by Pritam Singh in support of his 
claim for possession in the two proceed- 
ings were not properly sworn by the 
various deponents and consequently the 
learned Sub Divisional Magistrate was 
in error in acting on those affidavits. 
The verification of the affidavits 1s 
broadly speaking of two kinds. In about 
16 affidavits the deponents have stated 
like this: 

X cena aaa ae & È SA gea BT 
WE To 9 de & HL Bd se A aa | Gel a 
A 
seed È l Pers geama Aas... 


in the remaining affidavits the verifica~ 
tion stands as follows:— 


CA cepa sar axa E fe satin grt- 
aa R AG to QF 3 eda a faege vel fear 


2) ae TR HeLa wed ad Pear a ais 
sai fsorar ad 21 fers ae eeu ara Gar g”, 


6. It was next submitted that 
the copies of the documents produced 
on behalf of Ranjitsingh were not duly 
certified copies, but the learned sub-Divnl. 
Magistrate had himself endorsed the 
copies as certified. It is not clear whe- 
ther the copies were from the original 
record or from other certified copies. 
Then it was submitted by learned coun- 
sel that the Station House Officer, Anar- 
sar had proved the admission of Ranjit- 
singh and Jaspalsingh son of Ranjitsingh 
in certain statements recorded by him. 
These statements appear to have been 
recorded in connection with certain 107 
Criminal Procedure Code proceedings. 
It was pointed out that the learned Sub 
Divisional Magistrate was in error in 
thinking that Section 161 or 162 Crimi- 
nal Procedure Code was attracted and 
the statements could have been made 
use of as previous statements in which 
a person had made an admission. In 
other words, according to the learned 
counsel the statements could be used 
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for proving the admission of the gape 
Site party. 


y I have heard learned counsel 
for the parties. Now, the object of pro- 
ceedings under S. 145 Crl. Procedure 
Code is to prevent a breach of peace, 
if in a dispute relating to land there is 
likelihood of such breach of peace. It 
it true, the learned Magistrate has to 
take effective steps to prevent « breach 
of peace and for that he is to deter- 
mine the question regarding the actual 
possession of the land on the date of the 
preliminary inquiry or within next two 
months preceding it, by a summary in- 
quiry. The amendment made in Sec- 
tion 145 Criminal Procedure Code in 
the year 1956 by enabling the magis- 
trates to decide the question of posses- 
sion by affidavits instead of recording 
evidence of witnesses ïn every case 
was with a view to resolving such dis- 
putes as speedily as possible and then 
leaving the parties concerned to have 
their rights determined from a compet- 
ent court, if necessary. In such pro- 
ceedings the affidavits form the bulk of 
the evidence and, therefore, such affida- 
vits have to be sworn properly before 
a competent authority. Form of an 
affidavit has not been prescribed by 
Section 145 Criminal Procedure Code, 
but the term ‘affidavit’ though not defin- 
ed in any statute has acquired a sef 
form and meaning. Order 19 Rule 3 
Civil Procedure Code provides what an 
affidavit shall contain. It lays down 
that the affidavit shall be confined to 
such facts as the deponent is able, 
of his own knowledge, to prove except 
on interlocutory applications on which 
statements of his belief may be admitt- 
ed, provided the grounds thereof are 
stated. It is, therefore, necessary for a 
proper affidavit that it should be pro- 
perly verified and must be restricted to 
matters of fact within the personal 
knowledge of the deponent. Then re- 
garding facts which are not within the 
personal knowledge of the deponent, but 
they are statements regarding facts 
based on his belief then the grounds for 
the belief have also to be disclosed. 
An affidavit in the form that several 
paragraphs of the affidavit are true to 
the knowledge and belief is not a pro- 
per affidavit. Since the decision of the 
learned Magistrate, by and large, de- 
pended on the evidence before him in 
the shape of adffidavits, such affidavits 
if they do not conform to the essentials 
of an affidavit as contained in Order 19, 
Rule 3 Civil Procedure Code would not 
be usable in evidence. 


8. In Bhair Gir v. Hanuman Pra» 
sad, 1968 Raj LW 361 Mehta, J. has 
held that where an affidavit is not pro- 
perly filed or verified the court can- 
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not act on it. I find myself in agree- 
ment with my learned brother in this 
connection. The affidavits produced by 
Ranjitsingh could not, therefore, have 
been acted upon by the learned Sub 
Divisional Magistrate. 


9. The next question is as to 

what is to be done in such a case. It 
does not appear that any objection was 
taken by the petitioner regarding this 
defect in the affidavits. It is true, the 
defect was there, but if it were point- 
ed out the learned Magistrate could 
have called upon the party to rectify 
this defect by filing fresh affidavits ac- 
cording to law. In the aforesaid case 
Mehta, J. has further observed that 
the lacuna in the affidavit cannot be 
allowed to be removed. With all due 
deference to the learned Judge I find 
myself unable to share his view. The 
learned Judge had no occasion to con- 
sider the question as to what would 
happen if no objection is raised by the 
party concerned in the first court about 
the verification of the affidavit. No 
direct authority has been placed before 
me. Learned counsel for the opposite 
party has, however, invited my atten- 
tion to some cases which afford some 
guidance in the matter. 


10. In Hemdan v. State of Rajas- 
than, 1965 Raj LW 222 = (AIR 1966 
Raj 5) Bhargava, J. came across cer- 
tain affidavits in the case before him 
which were not found to be verified by 
a competent Magistrate. The affidavits 
which were not verified before a com- 
petent magistrate or authority were as 


good as no davits. In such 
a case Bhargava J. remanded 
the case to the trial court 


to afford an opportunity to the party 
concerned to have the affidavits pro- 
perly verified. In that case it also ap- 
peared that in the first court no objec-~ 
tion was raised regarding the authority 
by which the affidavit was 
verified. Learned Judge emphasised 
that it was the duty of the Sub Divnl., 
Magistrate before whom the proceedings 
were pending to decide the dispute and 
to receive evidence in the proceedings, 


11. It thus appears that while 
Mehta J. has emphasised. the speedy dis- 
posal of the proceedings he did not 
think that the lacuna regarding the aff- 
davits be allowed to be made good; 
Bhargava J. on the other hand, has em- 
phasised the duty of the learned magis- 
trate to resolve the dispute between the 
parties and for that to receive evidence, 


12. Learned counsel for the op- 
posite party also placed before me 
Murarka Radhey Shyam v. Roopsingh, 
AIR 1963 SC 1545, Dwarka Nath v. I. 
T, Officer, AIR 1966 SC 81 and Som 
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Dass v., State of Punjab, AIR 1967 Punj 
186, but in my view they are not ap- 
poceble to a situation like the present 
ne, 

13. The course adopted by Bhar- 
gava J. in remanding the. case to the 
first court for affording an opportunity 
to the party to make good the defect 
in the form of an affidavit commends 
itself to me. 


14. The primary object of Sec- 
tion 145 Criminal Procedure Code is to 
prevent breaches of peace concerning 
land and that object is sought to be 
achieved by instituting an inquiry re- 
garding the fact of actual possession and 
then disposing of the matter by a 
summary inquiry. Summary or speedy 
inquiry is after all aimed at prevyen- 
tion of the breach of peace and there- 
fore, in a case where no objection is 
raised regarding the form of affidavits, 
when it should have been raised by a 
party, the case should not be thrown 
away merely because there is a formal 
defect in the verification of the affida- 
vits, but such a defect be allowed to be 
made good. 


15. Then I may come to the next 
point urged by learned counsel. The 
documents that were produced by Ran- 
jitsingh were copies of certain entries in 
public record. It does not appear that 
the certified copies of the publice re- 
cord were produced before the learn- 
ed ‚magistrate, According to the pro- 
visions of Section 59 of the Evidence 
Act all facts except the contents of docu- 
ments may be proved by oral evidence. 
The contents of documents may bê 
proved either by primary or by secon- 
dary evidence (vide Section 61 of the 
Evidence Act.) Primary evidence means 
a document itself, by producing it for 
the Inspection of the court. In the case 
of public documents as mentioned in 
Section 74 of the Evidence Act the 
document can be proved only by pro- 
ducing a certified copy thereof. A copy 
which is not certified as required by 
Section 76 of the Evidence Act will be 
inadmissible in evidence. In these cir- 
cumstances the learned Sub Divisional 
Magistrate could not have accepted the 
copies which were not certified copies, 
Here also no objection seems to have 
been taken in the first court when the 
documents were produced. The oppo- 
site party should, therefore. be afford- 
ed an Opportunity to produce the cer~ 
tified copies. 


16. I may next deal with the 
contention about the use of the state- 
ments of Ranjitsingh and J aspalsingh 
which were said to have been record- 
ed by the Station House Officer. Anar- 
sar. Now these statements are said 
to have been recorded by the Station 
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House Officer in connection with Sec- 
tion 107 Criminal Procedure Code pro- 
ceedings. Proceedings under Section 107 
Criminal Procedure:Code are not in re- 
lation to commission of an offence. A 
police officer. making an inquiry for his 
own satisfaction and for collecting evi- 
dence to be placed before the learned 
magistrate for aetion under Section 107 
Criminal Procedure Code is not collect- 
ing evidence regarding the commission 
of an offence and. therefore, the pro- 
visions of Section 161 or 162 Criminal 
Procedure Code are not attracted in 
such a case. The statements recorded 
by a police officer in such a case are 
like any other previous statements of 
a person and if they contain any admis- 
sion of such person, I do not think, 
there is any bar to the use of such 
statements for proving the admission of 
the person concerned. This is, how- 
ever, not to say as to what should be 
the value of such an admission made 
before a police officer. It will be for 
the court concerned to evaluate such 
an admission in the light of the facts 
and circumstances of the case, but it 
was not right on the part of the learn- 
ed magistrate to say that such a state- 
ment was not legally admissible evi- 
dence or that it could be used only for 
the purposes of corroborating or con- 
tradicting the maker of such statements. 
Admissions of a party are substantive 
evidence according to the Evidence Act, 
though their value will depend on the 
facts and circumstances of the case, as 
already observed. 

w 17. Lastly, I may deal with the 
submission made by learned counsel for 
the opposite party that the report of 
the Station House Officer regarding the 
existence of the dispute was not admis- 
sible in evidence. Learned Counsel for 
the petitioner has not argued to the 
contrary. His submission however. was 
that the Station House Officer was exa- 
mined only to prove the earlier state- 
ments of Ranjitsingh and Jaspalsingh. 
About them I have already made my 
observations. The magistrate should 
bear in mind that the report of a police 
officer not based on his personal know- 
ledge cannot be read as evidence in the 
case, 


18. Whatever I have observed 
above mutatis mutandis applies to the 
other proceedings which related to 
squares Nos, 33 and 35. 


19. In the result I allow both 
the revision applications and set aside 
the orders of the learned Sub Divisional 
Magistrate, Karanpur in the two pro- 
ceedings and remand both the cases to 
him for proceeding further in the mat- 
ter according to law and in the light of 
the observations made above. The 
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learned Magistrate will haye the same 
interim arrangements regarding the 


land as were earlier made by him. The 
lands will continue to remain under at- 


tachment till the disposal of the two 
proceedings. Learned counsel for the 
petitioner submitted that the opposite 


party had taken away Rs. 10,000/- after 
the order was passed by the learned 
magistrate and before the stay order 
was granted by this Court. He may 
move tne learned magistrate for appro- 


priate relief. 
Applications allowed. 


AIR 1972 RAJASTHAN 62 (V 59 C 18) 
J. P. JAIN, J. 


Harjiram, Appellant v. Ghanshyam 
Das, Respondent. 


Second Appeal No. 12 of 1970, 
D/- 5-8-1971. from judgment of Gopal 
fie Sharma, Dist. J. Alwar, D/~ 18-4- 
1970. 


Civil Procedure Code (1908), Section 
60 (1) Proviso (b) — Tools of an arti- 
san — Includes mechanical tools. 


All the tools that are required to 
carry on a trade as an artisan are co- 
vered by clause (b) of the proviso. If 
they are necessary for carrying on 
trade as an artisan they will be tools 
within the proviso whether or not they 
are mechanical and of a complicated 
nature. So a lathe, a drilling machine 
and a welding machine all operated 
even by electricity are tools of an arti- 
san and not liable to attachment. AIR 
1939 Sind 96 and AIR 1958 All 561 and 
AIR 1932 All 344 and AIR 1941 All 157 
and AIR 1923 Nag 289 and AIR 1962 
Mad 444 Rel. on. (Paras 4, 8) 
Cases Referred: Chronological Paras 


(1962) AIR 1962 Mad 444 (V 49) 
= (1962) 2 Mad LJ 259, T. R. 


Punnavanam Pillai v. Muthu- 
swami Achari 7 
(1958) AIR 1958 All 561 (V 45) 
Dwarka Prasad v. Municipal 

Board, Meerut 5 
(1941) AIR 1941 AI 157 (V 28) 

= 1941 All LJ 117, Ahmad 


Sayeed v. Kanizak Zohra 
(1939) AIR 1939 Sind 96 (V 26) 

= ILR (1939) Kar 499, Udharam 

Dalumal v. Rozi Shambe 5 
(1932) AIR 1932 All 344 (V 19) 

= ILR 54 All 399, Bindeshari 

y. Banshi Lal 5 
(1923) AIR 1923 Nag 289 (V 10) 

= 19 Nag LR 22, Vithoba v. 


Babulal 6 
P. C. Bhandari. for Appellant; 
Vipinchandra Goyal and S. N. Bhar- 
gava., for Respondent. 
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JUDGMENT:— This isa second ap- 
peal by the judgment-debtor and is 
directed against the order of the Dis- 
trict Judge, Alwar dated 18th April, 
1970 by which he affirmed the order 
passed by the Civil Judge, Alwar dis- 
missing the objection petition of the ap- 
pellant under Section 47 of the Code 
of Civil Procedure. 


2. Ghanshyam Das respondent 
obtained a decree for Rs. 5380/- on 6-5- 
1967 against Harjiram from the Court 
of Civil Judge, Alwar. The decretal 
amount including the cost and the inter- 
est came to Rs. 6622.38 paise. The de- 
cree-holder took out execution applica- 
tion on 27-7-1967 and sought the attach- 
ment of the following articles:— 

(1) Lathe (Kharad) machine. 

(2) Drilling (Barma) machine. 

(3) Transformer welding machine. 

(4) Electric motor of 3 Horse Power 
used for operating the above machines. 

(5) Other miscellaneous articles like 
chisel. wrench. Sandasi. hammer, file 
etc. 


The attachment was effected on 12- 
8-1967. On 22-12-1967 the judgment- 
debtor filed an objection under Section 
47 Civil Procedure Code claiming 
that he is an artisan and the 
articles attached are tools of artisan and 
as such they are not liable to attach- 
ment and sale under proviso (b) of Sec- 
tion 60 (1) of the Code of Civil Pro- 
cedure. The decree-holder opposed the 
claim of the judgment-debtor. The exe- 
cuting court held an inquiry and found 
that the judgment-debtor is a mechanic 
and he is therefore an artisan. But the 
articles that have been attached being 
machines operated by electric power 
cannot be termed as tools of artisan. 
In the appeal by the judgment-debtor, 
the learned District Judge agreed with 
the view taken by the executing court 
and dismissed the appeal. 


3. I have perused the evidence 
and heard learned counsel for the 
parties. The contention of the learned 
counsel for the appellant is that the 


judgment-debtor is a mechanic and he 
undertakes the repairs of motor vehi- 
cles, tractors and machines. He has 
a workshop to carry on his work as an 
artisan and has therefore put up a 
lathe machine, a drilling machine and a 
welding machine. All these machines, 
according to him, have been put up 
for the purpose of carrying on his work 
as a mechanic and he himself operates 
the machines and undertakes the re- 
pairs. On the other hand, learned 
counsel for the respondent submits that 
the judgment-debtor can work as a 
mechanic even if he does not have the 
lathe machine, the drilling machine and 
the welding machine. According to him, 
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the articles mentioned under item No. 5 
are Sufficient to carry on his trade as 
an artisan. His submission in short 
is that proviso b) to Section 60 (1) of 
the Code of Civil Procedure afforded 
protection to the ordinary tools of arti- 
san and implements of mechanised 
Character are not contemplated. 


4, J will reproduce the relevant 
of Section 60 (1) of the Code: 


“60. (1) 


part 


weders sere em sete se thm ë vaw 


(a) 


(b) tools of artisans, and. where 
the jJudgment-debtor is an apriculturist, 
his implements of husbandry and such 
cattle and seed grain as may, in the 
opinion of the Court, be necessary to 
enable him to earn his livelihood as 
such, and such portion of agricultural 
produce or of any class of agricultural 
produce as may have been declared to 
be free from liability under the provi- 
sions of the next following section: 
The words “tools of artisan” in „Cl 
(b) of the proviso have not been defin- 
ed in the Code. It is not therefore easy 
to define the exact scope of this expres- 
sion. Arguments have been advanced 
as to the meaning of the word “tools.” 
There is no dispute with regard to the 


fact that the judgment-debtor is a 
mechanic and, therefore, an artisan 
within the meaning of Section 60 


Civil Procedure Code. The entire con- 
troversy is as to the meaning of the 
word “tools”, In the Imperial Diction 
ary of the English Language (1969), the 
word “tool” has been defined as fol- 
ows:— 


“Any implement used by a crafts- 
man or labourer at his work: an instru- 
ment employed in the manual arts for 
facilitating mechanical operation by 
means of percussion, penetration, separa- 
tion. abrasion, etc. of the substances 
operated upon; for all of which opera- 


tions various motions are required to 
be given either to the tool or to the 
work. Such tools are hammers, pun- 


ches, chisels, axes, adzes, planes, saws, 
drills, files ete. Such machines as the 
lathe, planer,  slotting-machine, and 
others employed in the manufacture of 
E are usually termed machine 
tools.” : 


In the Oxford English Diction- 
ary (1933) Vol. XI, the word “Tool” has 
been described to mean as follows:—~ 


“Any instrument of manual opera- 
tion; a mechanical implement for work- 
ing upon something, as by cutting, 
striking, rubbing, or other process, in 
any manual art or industry; usually, 
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‘already noticed above that Section 60 
-"(1) (b) does not give any indication to 
“restrict the meaning of the word “tools” 
. to ordinary tools. i 
extended“ to simple instruments -of sther'-.- 


one held in and operated directly. ‘by 
the hand '(ọr.ñxed -in . position, as ‘In a 
lathe), but. algo including certain . sim- 
ple machines as the ‘lathe; ‘sometimes’ 


kinds, as in quot.” 


According to the dictionary mean- ' 


ing, “tool” will include a mechanised 
implement as a lathe machine. As a 
mechanic, the judgment-debtor has to 
undertake numerous types of repairs. 
For some repairs he has to work on 
the drilling machine. If some parts 
are broken, a welding machine has to 
be brought into use. It cannot, there- 
fore, be said that the machines lke lathe 
machine, drilling machine or a weld- 
ing machine are not needed by a mecha- 
nic to undertake repairs of the Motor 
Vehicles or machines like a chaff cutt- 
ing machine or a tractor. Section 60 
(1) (b) reproduced above enacts that 


“tools of artisan” shall not be liable to 


attachment. It does not say that only 
such tools shall not be liable to attach- 
ment as are necessary for the mere 
maintenance of the artisan. An arti- 
San: may be carrying on his trade on a 
small scale or he may be doing so on 
a large scale. All the tools that are 
required to carry on his trade as an 
artisan are covered by the provisions of 
Section 60 (1) (b) Civil Procedure 
Code. I see no reason for holding that 
clause (b) of the proviso to Section 60 
Civil Procedure Code applies only 
to the cases of very small artisans and 
not to the case of an artisan working 
lon a large scale. There is nothing to 
"dicate that the clause is limited to 
artisans working on a small scale. 
There will be a further difficulty if I 
were to hold that the clause was limited 
to such artisans only then there would 
be no criterion for determining as to 
who is a small artisan and who is a 
big artisan. The tools of an artisan may 
be petty or may be costly. They may 
be ordinary or they may be complicat- 
ed. If the tools are necessary for 
learrying on the trade of an artisan, 
they will be tools irrespective of the 
fact that they are mechanical and of a 
complicated character. The courts be- 
low said that the three machines under 


attachment are operated by electric 
energy. In my opinion, it does not 
make any difference. In the present 


advancement of science, electric energy 
is availed of to carry on even small 
industries. If, therefore, a mechanic, 
who has a workshop and undertakes re- 
pairs of motor vehicles and makes use 
of machines which are run by elect- 
ricity, it cannot be said that he is not 
an artisan and the machines that he 
is making use of to undertake the re- 
pairs are not tools of artisan. I have 
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5. In“.Udharam Dalumal v. Rozi 
Shambe, AIR 1939 Sind 96 a question 
arose whether a water pumping engine 
is liable to attachment. It was argued 
that the ‘implements of husbandry’ 
which are protected are those j 
are absolutely necessary for the liveli- 
hood of an agriculturist. Their lordships 
refused to accept this 
was held that the clause is not intend- 


ed to force agriculturists back to pri-. 


mitive ways but to protect in their live- 
lihood as agriculturists by prevent- 
ing attachment of those mecha- 
nical means whereby they plough 
and irrigate and cultivate the 
soll and obtain their livelihood as 
agriculturists. An engine or a water 
pump is necessary for the agriculturist 
to irrigate and cultivate his field and 
earn his livelihood as an  agriculturist 
and, therefore, it comes within the 
term ‘implements of husbandry.’ Their 
lordships were of the opinion that CL 
(b) to the proviso of Section 60 (1) 
Civil Procedure Code must be inter- 
preted in a fair and reasonable man- 
ner and it must not be read in a 
narrow and mean manner. 


In Dwarka Prasad v. Municipal 
Board, Meerut. AIR 1958 All 561 a 
tractor was sought to be attached by 
the decree-holder. The question was 
whether tractor was protected under 
Section 60 of the Code of Civil Proce- 
dure. Their Lordships of the Allaha- 
bad High Court repelled the plea of 
the decree-holder that Section 60 (1) 
proviso (b) was restricted to ‘imple- 
ments of husbandry’ of small farmers. 
It was held that it was an implement of 
husbandry and was not liable to attach- 
ment. Their Lordships placed reliance 
on an earlier case of that Court Bin- 
deshari v. Banshilal. AIR 1932 All 344 
in which case the paraphernalia of a 
Soap Factory was held to be the tools 
of an artisan within the meaning of 
Section 60 (1) proviso (b) of the Code. 


6. In Ahmad Sayeed v. Kanizak 
Zohra, AIR 1941 All 157 a sewing 
machine in a tailors shop was held to 
be “tcols of an artisan” and exempt 
from attachment. His Lordship relied 
upon Vithoba v. Babulal. AIR 1923 Nag 
2989 and he quoted with approval the 
following observation in the Nagpur 
case:— 


“I can find no guidance on the 
point in reported rulings. but I consi- 
der that a sewing machine is a tool. It 
ean hardly be denied that a simple 
machine such as a simple form of loom 


which | 


contention. It. 
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is a tool. I do not see how a line can 
be drawn shutting out a more compli- 
cated form of loom from: the definition. - 
A complicated loom or a sewing machine 
is certainly an instrument “used by a 
craftsman or labourer at his work. Sec- 
tion 60, Civil Procedure Code., speaks 
of the tools of artisans and the imple- 
ments of husbandry of an agriculturist. 
. Implements of husbandry may be spe- 
clalised and costly. I see no reason 
why a tool should be confined to pri- 


mitive implements. I hold then that 
a sewing machine is a tool.” 
are A similar type of question 


arose before the Madras High Court. 
_In T. R. Punnavanam Pillai v. Muthu- 
swami Achari, AIR 1962 Mad 444. His 
Lordship dealing with that case held 
that the judgment-debtor who was a 
goldsmith was an artisan and his 
machines which consisted of a cutting 
press, machine for processing plates and 
dies were tools of an artisan. His 
Lordship observed as follows:— 


“The next question is whether the 
defendant in this case is an artisan and 
the articles attached were his tools. 
Mr. Natesan contended that the articles 
were machines and not tools and con- 
sequently they were not covered by 
the exemption from attachment con- 
tained in Section 60 (1) (b). The three 
items in respect of which the District 
Judge set aside the order of attachment 
were a cutting press, a machine 
processing plates and 150 pieces of 
dies. There is no dispute that these 
machines were being used in the trade 
of the defendant. The contention that 
they are not tools is based upon the 
notion that anything which is a com- 
plicated implement would not fall under 
the category of tools. 


The Concise Oxford Dictionary de- 
fines “tool” as a mechanical implement, 
machine used in making machinery. 
There is thus no warrant for limiting 
the connotation of the term to simple 
tools and not mechanical implements 
used in a trade. Indeed, a sewing 
machine, which jis not a simple tool but 
a complicated machine, was held to be 
an artisan’s tool by the Allahabad High 
Court in. AIR 1941 All 157. That ques- 
tion had to be determined with refer- 
ence to Section 60 (1) (b). Civil P. C. 
Similarly, a tractor used by a farmer 
was held to be an implement of hus- 
bandry though it was not a simple 
tool of a farmer in Dwarka Prasad v. 
Municipal Board, Meerut, AIR 1958 
All 561. I respectfully agree with 
these decisions and hold that there is 
no justification for restricting the con- 
notation of the term ‘ “tools” occurring 
in Section 60° (1) (b) to simple im- 
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artisans for 


plements used by pur- 
pose of their trade.” , 
8. The appellant in this case 


as “AW .7 stated ‘that his workshop is 
in a place 18 ft. X 10 ft. He has fixed | 
up the machines under attachment to, 
do the various types of repairs. The 
lathe machine, drilling machine and 


the welding machine were worked by 


electric energy. The lathe machine and 
the drilling machine can also be ope- 


rated by hand. Whenever the electric | 


energy fails, he works them by hand. 
Welding machine cannot operate with- 
out electricity. He has also stated that 
he works on all these machines himself 
whenever he is required to do a job 
on these machines. He does not have 


any employee’ to work them. It is not 
disputed that to work on a lathe 
machine alone is an _  artisan’s job. 


Similarly, the work on a drilling and 
a welding machine is also that of an 
artisan. The fact that the judgment- 
debtor is a mechanic and, therefore, an 
artisan is not disputed before me. 
There is no dispute that a mechanic 
may require the help of one or all 
these machines to do the repairs of 
motor cars, tractors ete. and other 
machines. I am, therefore, of the opi- 
nion that the machines under attach- 
ment are tools of artisan and they are 
not liable to attachment under proviso 
(b) of Section 60 (1) of the Code of 
Civil Procedure. 


9. In the result, the appeal suc- 
ceeds and the orders passed by the 
courts below are set aside. The claim 
of the judgment-debtor under Section 
47, Civil P. C. is allowed. The articles 
under attachment shall be released. 
Having regard to the circumstances of 
the case there will be no order as to 
costs of this Court, 
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C. M. LODHA, J. 
Nathulal, Appellant v. Vishnu Chand, 
Respondent. 


Second Appeal No. 274 of 1970. D/- 
11-8-1971, from decree of Jasraj Cho- 
pra, Sr. Civil J., Ajmer, D/- 7-7-1970. 


Houses and Rents — Rajasthan Pre- 
mises (Control of Rent and Eviction) 
Act (17 of 1950), Section 13 (4) — Pay- 
ment of arrears of rent — The words 
“for the period of which the tenant may 
have made default” occurring in Sec- 
tion 13 (4) mean the full arrears of rent 
be they within limitation or barred by 
limitation. AIR 1962 Punj 256 (FB) and 
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1963 AII LJ 496 and (1956) 58 Bom LR 
284, Rel. on; AIR 1952 Cal 879 and 
AIR 1954 Cal 102, Distinguished. 

(Para 5) 


Therefore, if a tenant desires to take 
.benefit of Section 13 (4) he is bound to 
deposit in Court or pay even those ar- 


rears of rent recovery of which is 
barred by time. - (Para 5) 
Cases Referred: Chronological Paras 
(1963) 1963 All LJ 496 = 1963 
All WR (HC) 390, Mahipal 
Singh v. Mam Chand 5 


(1962) ATR 1962 Punj 256 (V 49) = 


64 Pun LR 255 (FB), Rullia 
Ram v. Fateh Singh 5 
(1956) 58 Bom LR 284 = ILR 
(1956) Bom 365, Ramrao Raoji 

v. Amir Kasam 5 


(1954) AIR 1954 Cal 102 (V 41) = 
57 Cal WN 801, Krishna Chan- 
dra Bose v, Radharani 

(1952) AIR 1952 Cal 879 (V 39) = 
57 Cal WN 1 (FB), T. 5. R. 
Sarma v. Nagendra Bala Debi 2 


J. R. Tatia, for Appellant; C. K. 
Garg, for Respondent. 

JUDGMENT :— The only point for 
decision in this appeal by the defen- 
dant-tenant is whether the words “for 
the period for which the tenant may 
have made default” occurring in Sec- 
tion 13 (4) of the Rajasthan Premises 
(Control of Rent and Eviction) Act, 1950 
refer to the period for which the ar- 
rears of rent are within limitation or 
they refer to the full arrears of rent 
be they within limitation or barred: by 
limitation ? 

2. The contention of the learn- 
ed counsel for the appelant is that 
these words should be taken to refer 
only to such arrears of rent as are 
within limitation, and can be legally 
-recovered through the process of the 
court. In support of -his contention 
. learned counsel has relied upon T. S. R. 
Sarma v. Nagendra Bala Debi, AIR 
1952 Cal 879 (FB), and Krishna Chan- 
dra Bose v. Radharani, AIR 1954 Cal 
102.- 

os I have gone 
the rulings and In my 
are distinguishable inasmuch as the 
view taken therein is based on the 
language of Section 14 (1) of the West 


2,3 


through both 
opinion they 


Bengal Premises Rent Control (Tem- 
porary Provisions) Act 17 of 1950. The 
words used in Section 14 (1) of the 


West Bengal Act are, “arrears of rent 
legally recoverable”. Under Section 14 
(4) the tenant is required to make de- 
posit of the arrears of rent which 
would in the context mean arrears of 
rent legally payable. Therefore, in 
view of the language of Section 14, it 
was held in AIR 1954 Cal 102 that the 
Court cannot make an order for depo- 
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sit of any portion of rent which is bara 
red by limitation. 

4 The relevant words in Sec- 
tion 13 (4) of the Rajasthan Act are 
“an amount calculated at the rate of 
rent at which it was last paid. for the 
period for which the tenant may have 
made default”. The intention of the 
Rajasthan Act appears to be that a 
tenant who is sought to be ejected be- 
eause he is in arrears of rent, can 
avoid ejectment under Section 13 (4) 
by depositing in Court or paying to 
the landlord the arrears of rent (whe- 
ther they are within or outside the 
period of limitation) > în respect of 
which the tenant may have made de- 
fault including the period . subsequent 
thereto upto the end of the month 
previous to that in which the deposit 
or payment is made together with in- 
terest on such amount calculated at the 
rate of 6 per cent. per ‘annum from the 
date when such amount was payable 
upto the date of deposit. 


5. Learned Counsel for the appel- 
lant urged that by virtue of Sections 3 
and 27 of the Limitation Act, 1963 the 
plaintiffs claim for recovery of arrears 
of rent barred by limitation is liable to 
be dismissed. That may be so. as the 
remedy of the landlord to rezover the 
arrears of rent through the machinery 
of law is barred. But the rent due is 
not completely wiped out. In other 
words, it is-only the remedy for its re~ 
ecovery that is knocked out but the rent 
still remains due. It is well settled 
that a debt does not cease to be a debt 
because its recovery is barred by the 
Statute of Limitation. Limitation no 
doubt extinguishes the remedv but ex- 
cept in the case covered by Section 27 
does not destroy the right. Section 27 
applies only to suits for possession of 
property and has no application to the 
case ‘of a debt. I am supported in this 
view by Rulla Ram v. Fateh Singh, 
AIR 1962 Puni 256 (FB); Mahipal Singh 
v. Mam Chand, 1963 All LJ 496 and 


- Ramrao’ Raoji v, Amir Kasam. (1956) 58 


Bom LR 284. As already stated above 
the Calcutta cases are based on the 
language of Section 14 of that Act which 
is different from the language used in 
Section 13 (4) of the Rajasthan Act. I 
have, therefore, no hesitation in com- 
ing to the conclusion that if a tenant 
wants to take benefit of Section 13 (4) 
of the Rajasthan Act he is bound to 
deposit in Court or pay even those ar- 
rears of rent recovery of which has 
become barred by time. 


6. It is conceded on behalf of 
the appellant that in the present case, 
full arrears of rent along with interest 
were not deposited in the trial court 
on the first date of hearing of the suit, 
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The lower court was therefore right in 
holding that the defendants defence 
was liable to be struck out. It has 
been further found by the courts be- 
low that the defendant had committed 
default in payment of rent for more 
than six months. Consequently, the 
courts below had no option but to de- 
cree the plaintiffs suit for ejectment. 

7. At the fag end of the argu- 
ments learned counsel for the appel- 
lant submitted that the appellant may 
have miscalculated the amount to be 


deposited. This submission, in my opi-, 


No such 
substan- 


nion, is devoid of substance. 
ground was raised much less 
tiated at any stage in the courts be- 
low. Even no such ground has been 
taken in the memo of appeal filed in 
this Court. Consequently, I summarily 
reject this contention also. 

8. No other point was argued. 

9. This appeal, therefore, fails 
and is hereby rejected without any 
order as to costs. 

10. Learned Counsel for the ap- 
pellant prays that the appellant may 
be granted some time to hand over 
vacant possession of the house. In the 
circumstances of the case, I grant six 
months’ time to the appellant to vacate 
the premises in question. 

Appeal dismissed. 
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JAGAT NARAYAN, C. J. AND L, N. 
CHHANGANI, J. 


Smt. Ratan Devi Moondara, Appel- 
Tant v. M/s. Jawarmal Sultanmal and 
others, Respondents. 

First Appeal No. 31 of 1967, D/- 
96-7-1971, from decree of Roop Singh, 
Dist. J., Bikaner, D/- 4-1-1967. 


T. P. Act (1882), Section 53 — Fra- 
udulent preference — Transfer by deb- 
tor of his building in favour of his wife 
who had a genuine debt outstanding in 
her favour against him, in consideration 
of which transfer was executed — Pre- 
ference to wife over other creditors, 
not voidable under Section 53, 

(Para 19) 


It was merely a preference of one 
ereditor over another. Such a prefer- 
ence , does not amount toa transfer 
defeating or delaying the creditors, 
within the meaning of Section 53. 
(1876) 2 Ch. D. 104 and AIR 1916 PC 
238, Ref. (Para 19) 
Cases Referred: Chronological Paras 
(1916) AIR 1916 PC 238 (V 3) = 

44 Ind App 72, Mina Kumari 
Bibi v. Bijoy Singh Dudhuria 10 
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Ratan Devi v. Jawarmal Sultanmal (J. Narayan C. J.) 


[Prs. 1-5] Raj. 67 


(1876) 1876-2 Ch. D. 104 = 45 LJ 
Ch. 293, Middleton v.. Pollock 


B. N. Chanda, for Appellant; 
Jain, for Respondents. 

JAGAT NARAYAN, C. J.:— This 
is a plaintiffs appeal against a decree 
of District Judge, Bikaner, dismissing 
her suit under Order 21, Rule 63, Civil 
P. C. for a declaration that a building 
which was got attached by firm Jawar- 
mal Sultanmal of Barmer in execution 
of their decree against Shri Vijay Trad- 
ing Company, Bikaner, belongs to her 
and was in her possession and was not 
liable to be attached and sold. in exe- 
cution of that decree. 


2. The facts are these— 

‘Firm Jawarmal Sultanmal of Bar- 
mer filed a suit against the firm Shri 
Vijay Trading Company. Bikaner, and 
its partners Bajranglal and Shivkishan 
of Bikaner, on 4-1-1961 in the Court of 
District Judge, Balotra. 

3. During the pendency of this 
suit Bajranglal executed the sale deed 
of the present building which belongs 
to him, on 21-4-1961 in favour of his 
wife Smt. Ratan Devi who is the plain- 
tiff in the present suit. 

4. |The suit was decreed on 15-9- 
1962 for Rs. 13,605/- and the building 
in suit was attached in execution of 
the decree on 18-4-1963. Smt. Ratan 
Devi filed an objection under Order 21, 
Rule 58, Civil P. C. which was dismis- 
sed on -4-12-1964. Then she filed the 
present suit on 6-2-1965. 

5. The case of the plaintiff is 
that various sums of money were gift- 
ed to her from time to time by her 
parents on different occasions and they 
were lying with them in Calcutta. She 
wanted to start wool business at Bika- 
ner and wrote to her mother to send 
her money. Wool business was carried 
on by Smt. Ratan Devi in the name of 
Naraindas and Co. through firm Gulab- 
chand Surajmal. One of the partners 
of this firm Ramkishandas was a friend 
of the plaintifi’s monther Smt. Nathi 
Bai. Smt. Nathi Bai sent a sum of 
Rs. 30,473/- by draft to the firm Gulab- 
chand Surajimal for being paid to Smt. 
Ratan Devi. The further case of the 
plaintiff is that the wool business which 
she carried on in the name of Narain- 
das and Co., did not prove particularly 
profitable and she stopped carrying it 
on, and advanced a sum of Rs. 35,900/- 
to her husband in different sums for 
carrying on wool business at Bikaner 
in partnership with one Shiv Kishan 
under the name and style of Shri Vi- 
jay Trading Co. Her husband did not 
repay her money despite her demands. 
He handed over possession over the 
building in suit to her in December, 
1960 promising that he would try to 
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repay her money and if he was un- 
able to do so, he would transfer the 
building to her. The building was let 
out by Smt. Ratan Devi to the Food 
Department of the Government of India 
on a rent of Rs. 400/- per month. Docu- 
ments have ‘been produced to prove 
this allegation. These documents were 
admitted by the contesting defendants 
M/s. Jawarmal Sultanmal: On 21-4- 
1961, Bajranglal executed a sale deed 
of the building in suit in favour of 
Smt. Ratan Devi in part satisfaction of 
the debt, 

6. Firm M/s. Jawarmal Sultan- 
mal contested the suit. It was alleged 
that the plaintiff had neither any 
money of her own nor she lent any 
sum to defendant Bajranglal. It was 
disputed that possession over the build- 
ing in suit -was transferred to the 
plaintiff by Bajranglal in December, 
1960 and she let it out to the Govern- 
ment of India. Further, the execution 
of the sale deed in favour of the plain- 
tiff by Bajranglal was denied. In the 
alternative, it was pleaded that the 
sale deed, if any, was fraudulent and 
collusive and was made to defraud and 
a the claim of Bajranglal’s credi- 
ors. : À l 

7. The trial court framed a 
number of issues and held that Baj- 
ranglal executed a sale deed of the 
building in suit on 21-4-1961 in favour 
of the plaintiff. It found that the 
plaintiff failed to prove that she had 
any money of her own which she gave 
on loan to her husband in lieu of which 
the sale deed in question was executed. 
On these findings, it dismissed the suit 
with costs. 

8. We have been taken through 
the evidence on record by the learned 
counsel for the parties and we are 
satisfied that the finding of the learn- 
ed District Judge is erroneous. The 
sole question which arises for decision 
in this suit is: whether there was a 
genuine debt in favour of the plaintiff 
on 21-4-1961 in consideration of which 
the sale deed of the building in suit 
was executed ? 

9. If there was a genuine debf 
in favour of the wife then the wife 
was a creditor of Bajranglal and the 
effect of executing a sale deed of his 
property in her favour was to give 
undue preference to her over his other 
creditors. Im Middleton v. Pollock, 
(1876) 2 Ch, D. 104 it was held, 

“The transfer which defeats or de- 
lays creditors is not an instrument which 
- prefers one creditor to another but 
an instrument, which removes property 
from the creditors to the benefit of the 
debtor. The debtor must not retain a 
benefit for himself. He may pay one 


creditor and leave another unpaid. So 
soon -as it is found that the transfer 
here impeached was made for adequate 
consideration in satisfaction of genuine 
debts and without reservation of any 
benefit to the debtor, it follows that 
no ground for impeaching. it lies in the 
fact that the plaintiff who also was a 
creditor was a loser by payment be- 
ing made to this preferred creditor 
there being in the case no question of 
bankruptcy.” 


10. The above decision was fol 


, lowed by their Lordships of the Privy 


Council in Mina Kumari Bibi v. Bijoy 
Singh Dudhuria, AIR 1916 PC 238, 
The facts of this case were these— 

“A obtained a decree for his debt 
against a debtor B. In execution of 
the decree the debtor’s property was 
attached on the 23rd August and sold 
to C. Before the attachment on the 
13th July, B had sold the property to 
a relation D in part satisfaction of a 
debt due to her. B of set purpose gave 
preference to a creditor with whom he 
was connected by family ties but. this 
was not fraudulent under the section, 
for a debtor may pay his debts in any 
order he pleases and prefer any credi- 
tor he chooses if no question of bank- 
ruptcy is involved.” 


It was held that “D was entitled to 
possession of the property as against 
C.” (Here their Lordships discussed 


a evidence (Paras 11-17) and proceed- 
ed): 

18. From the above evidence we 
are Satisfied that there was a genuine 


debt of more than Rs. 20.000/- out- 
standing in favour of the plaintiff 
against her husband on the date of 


the sale deed. It has not been alleged 
by the contesting defendants that the 
consideration of Rs. 20.000/- paid for 
the building in suit was inadequate. 
19. We accordingly, hold that the 
transfer by Bajranglal- of the building 
in suit in favour of his wife was not 
voidable under Section 53 of the Trans- 
fer of Property Act: It was merely a 
preference of one creditor over another. 
Such a preference does not amount to 
a transfer defeating or delaying the 
creditors, within the meanirg of Sec- 
tion 53, of the Transfer of Property Act. 
20. We accordingly allow the 
appeal. set aside the decree of the 
learned District Judge and declare that 
the building in suit is not attachable 
or saleable in execution of the decree 
of the firm M/s. Jawarmal Sultanmal. 
21. Having regard to the cir- 
cumstances of the case, we leave the 
parties to bear their own costs through~ 


out, 
Appeal allowed. 
——— 
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P. N. SHINGHAL, J. 
Dr. Swayambar Prasad Sudrania, 


Petitioner v. State of Rajasthan and 
another, Respondents. 
Civil Writ Petn. No, 312 of 1970, 


D/- 9-4-1971 

(A) Constitution of India, Art. 16 
— Equal opportunity of employment — 
Temporary appointment of R on post 
of Lecturer — Complete exclusion of 
petitioner’s case from consideration 


while filling post notwithstanding that’ 


R and the petitioner were belonging to 
the same category selection — Held 
that appointment of R was in violation 
of Article 16. Case law discussed, ` 


; (Para 10) 
(B) Civil Services — Rajasthan 
Medical Service (Collegiate Branch) 


Rules, 1963, Rule 30 (2) — Appointment 
on temporary vacancy of lecturer simp- 
ly for the particular end or purpose 
of giving employment to a particular 
person is invalid being in violation of 
Rule 30 (2) notwithstanding that it is 
characterised as ad-hoc appointment. 
(Paras 15, 16,17) 
{C} Constitution of India, Art. 226 
— Futile writ — Petitioner challeng- 
ing order of appointment without de- 
lay — Interim injunction from imple- 
menting order refused on account of 
‘order having: already been implemented 
— Petition cannot be dismissed as in- 
fructuous merely because the order of 
appointment has spent itself by efflux 


of time. (Para 19) 
(D) Constitution of India, Art. 226 
— Declaratory relief — Declaratory re- 


lief that certain appointment is imvalid 
can be granted when the appointment 
is made in violation of Article 16 of 
the Constitution and Service Rules es- 
pecially when the petitioner has ap- 
proached the High Court with all pos- 
sible expedition — Merely because, for 
reasons beyond his control mandamus is 
not an appropriate remedy does not 
disentitle him from obtaining the de- 
claration. (Para 20) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 J. & K. 90 (V 57) 

= 1970 Serv LR 1 = 1970 Lab 

IC 694, G. M. Dar v, State of 

Jammu and Kashmir 18 
(1970) .1970 Lab IC 727 = 1969 

serv LR 613 (Puni). Mrs, Daven- 

der Brar Nee Sandhu v. State 

of Punjab 12 
(1968) ATR 1968 Ker 244 (V 55) = 

1968 Lab IC 1159, K, M. Joseph 

v. State of Kerala 
(1967) AIR 1967 SC 1910 (V 54) = 

(1968) 1 SCR 111, Sant Ram v. 

State of Rajasthan 11 
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(1966) AIR 1966 SC 81 (V 53) = 
(1965) 3 SCR 536, Dwarka Nath 
-vV. IJIncome-tax Officer, Special 
Circle, Kanpur 20 
(1964) AIR 1964 Mys 229 (V 51), 
A. N. Nagnoor v. State of Mysore 12 
(1962) ATR 1962 SC 922 (V 49) = 
(1962) Supp (2) SCR 741, A. B. 
Abdulkadir v. State of Kerala 20 
(1962) AIR 1962 SC 1704 (V 49) = 
(1963) 1 SCR 487, High Court 
Calcutta v. Amal Kumar Roy TE 
(1959) AIR 1959 SC 725 (V 46) = 
1959 Supp (2) SCR 316, Kava- 
lappara Kottarathil Kochunni Vv. 
State of Madras 20 
(1956) AIR 1956 SC 520 (V 43) = 
1956 SCR 357, Banarsidas v. 
State of Uttar Pradesh IL 
(1954) AIR 1954 SC 440 (V 4) = : 
1955 SCR 250, T. C. Basappa v. 
T. Nagappa 
M. L. Joshi, for Petitioner; Ashok 
Kumar Mathur Dy. Govt. Advocate, for 
the State; D. P. Gupta and S, K. 
Keshote, for Respondent No. 2. 


ORDER:— Petitioner Dr. S. P 
Sudrania passed the M.B.B.S. exami- 
nation in 1962 and joined the service 
of the Rajasthan State as Civil Assis- 
tant Surgeon on February 28, 1964. He 
was selected for that post by the Rajas- 
than Public Service Commission, and 
was confirmed on July 31, 1966. In 
the meantime he graduated M. D. in 
Paediatrics from the Rajasthan Univer- 
sity in the first attempt in 1966. 


2: Dr. K. M: Hemrajani, respon- 
dent No. 2, took the diploma in Child 
Health in 1963, and the M. D. in Paedi- 
atrics in 1964 (in the second attempt). 
He joined the service of Rajasthan 
State as Civil Assistant Surgeon on 
July 20, 1966 and on selection by the 
Rajasthan Public Service Commission 
he was confirmed on October 1, 1968. 


3. Both the petitioner and res- 
pondent Dr. Hemrajani wanted to be 
appointed as Clinical Tutors in Paedia- 
trics. They were interviewed by the 
Central Selection Committee on January 
4, 1967. Ex. R.1 records the minutes 
of the meeting of the Committee by 
which respondent Dr. Hemrajani was 
selected and placed at No. 1 in the 
order of merit, while petitioner Dr. 
Sudrania was placed at No. 2. The 
petitioner was posted as a Clinical Tu- 
tor in Paediatrics in Jodhpur and he 
assumed charge on February 4. 1967 by 
an order dated January 30, 1967, while 
respondent Hemrajani was posted in 
Ajmer and took over charge of Clini- 
cal Tutor on February 9. 1967 under 
the same order. Dr. Hemrajani was 
however transferred to J aipur. 

A vacancy arose in the post 
of Lecturer in Paediatrics in February 
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1970 when the professor happened to 
proceed on leave for further studies. 
The State Government issued order 
Annexure R.1 No. F.1(5) Apptts./C/52 
dated March 13, 1970 appointing res- 
pondent Hemrajani as Lecturer in Pae- 
diatrics. The order reads as follows,— 


“Dr. Kanhaya H. Hemrajani, CAS. 
and Tutor in Paediatrics S. H. S. Medi- 
cal College, Jaipur, is hereby appointed 
as Lecturer in Paediatrics, S. P. Medi- 


cal College, Bikaner, purely on tem- 
porary and ad hoc basis till further 
orders.” 

The petitioner felt aggrieved against 


that order on the grounds that he rank- 
ed senior to Dr. Hemrajani, applica- 
tions were not invited for filling the 


post, an egual opportunity owas not 
given to those eligible for it, there was 
violation of the fundamental right 


guaranteed by Article 16 of the Con- 
stitution and there was breach of the 
service rules ete. He therefore filed 
the present writ petition on March 16, 
1970. It ‘was admitted on March 17, 
1970, and Rule was issued to the res- 
pondents. An order was made the 
same day for the issue of notices of the 
stay application returnable within 2 
weeks, with the direction that, in ‘the 
meantime, effect shall not be given to 
the impugned order (Annexure No. 1) 
dated March 13, 1970 relating to the 
appointment of respondent No. 2 as 
Lecturer in Paediatrics if he had not 
already taken over the charge of that 
post. The respondents, however. took 
the stand that Dr. Hemrajani had al- 
ready taken over charge. and the stay 
application was rejected. In view of 
the nature of the impugned appoint- 
ment, a direction was then given that 
the respondents may file their replies 
within 3 weeks and the case listed for 
hearing within 5 weeks. It appears 
that it could not be taken up for hear- 
ing until now for one reason or the 
other. 


53 Both the respondents have 
traversed the claim of- the petitioner 
in their replies. The reply of the 
State of Rajasthan contains some im- 
portant statements of facts which are 
within its special knowledge as the 
employer. Thus the State has stated 
that the inter se seniority of the peti- 
tioner and respondent No. 2 has not 
been fixed or published, that the aues- 
tion of filling the post of Lecturer in 
Paediatrics in accordance with the 
Rajasthan Medical Service (Collegiate 
Branch) Rules, 1962, hereinafter to be 
referred to as “the Rules”, did not arise 
as it was merely a leave vacancy, and 
that as it was a stop-gap arrangement 
the post was filled on a purely ad hoc 
basis to meet a purely temporary need. 


A.L R. 


It has been stated in this connection 
that the State Government was “bound” 
to respect the selection made by the 
highly qualified persons and that for 
that reason respondent No. 2 was ap- 
pointed on an ad hoc basis. temporari- 
ly, on the post of Lecturer. It has been 
contended further that Rule 30 (which, 
it is admitted before me, has been in- 
correctly typed as 13 in paragraph 12 
of the reply) did not apply to the ad 
hoc appointment. 


6. Respondent Dr. Hemrajani has 


"taken the plea thet he was found to be 


“more meritorious” by the Central 
Selection Committse when it interview- 
ed. the candidates for selection as Clini- 
cal Tutors in Paediatrics, and that he 
is also better quelified as he has pas~ 
sed .the diploma in Child Health in 1963. 
He has thus contended that the peti- 
tioner is junior to him, and that his 
clafm to the contrary is quite unsus- 
tainable. It has elso been pleaded that 
the State Governrient- had considered 
the claim of the vetitioner for appoint- 
ment as Lecturer, before making the 
impugned order Annexure R.1 dated 
March 13, 1970. It has further been 
contended that it was not at all neces- 
sary for the State Government to in- 
vite any applications for filling the 
purely temporary vacancy, that the im- 
pugned appointment has been made in 
accordance with Rule 30 (2) of the 
Rules, and that the contention of the 
petitioner regardinz the denial of equal 
opportunity is untenable so that there 
was no breach of Article 16 of the 
Constitution. j 


po 


i. The petizioner has filed a re- 
plication, and a supplementary rejoin- 
der has been filed by the respondent 
State. I shall refer to the pleadings to 
the extent necessary when I deal with 
the arguments of the learned counsel, 


8. It has been pointed out by 
Mr. Joshi, learned counsel for the peti- 
tioner, that the post of Clinical Tutor 
does not belong tc the Rajasthan Medi- 
cal Service (Collegiate Branch), so that 
it does not fall within the purview of 
the Rules, and is :n faet quite indepen- 
dent of it. On the other hand, the 
post of the Lecturer in Paediatrics be- 
longs to the Clinizal Wing of the ser- 
vice, and the Rules require that it 
should necessarily be filled-entirely by 
direct recruitment. He has therefore 
argued that the post could not be fill~ 
ed by promotion from amongst Clini- 
eal Tutors, so that it was necessary for 
the appointing <uthority to consider 
the cases of all those candidates who 
belonged to the same category or 
sphere or source of selection for filling 
the temporary vacancy. The learned 
counsel has contended further that as 
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the petitioner and respondent Dr. Hem- 
rajani belonged to the same category 
and were persons who fell within the 
same sphere of selection or source, it 
was necessary to consider their com- 
peting claims before selecting one of 
them for appointment as a temporary 
lecturer, As this was not done and the 
petitioner was not considered at all 
while appointing respondent Dr. Hem- 
rajani as a temporary Lecturer, it has 
been argued that the appointing au- 
thority violated the petitioner’s funda- 


mental right under Article 16 of. the 
Constitution. The first point for con- 
sideration therefore is whether this 


argument is correct. 


9. In order to appreciate the 
ersument, it is necessary to refer to 
the reply of the respondent State It 
will be recalled that the following im- 


portant statements of fact have been 
made in that reply,— 
(i) Respondent Dr. Hemrajani was 


recommended at No. 1 in ‘the order of 
preference of the Central Selection 
Committee which was constituted for 
selecting the Clinical Tutors in Paedia~ 
trics (paragraphs 3, 6 and 10) of the 
reply). 

(ii) The inter se seniority of the 
petitioner and respondent No. 2 has not 
been fixed on the post of Clinical Tutor 
(paragraph 6 of the reply). 

(iii) The State Government 
“bound” to respect the selection made 
by the highly qualified persons and on 
that ground respondent No, 2 was ap- 
pointed on ad hoc basis temporarily on 
the post of Lecturer (paragraph 10 of 
the reply) 

Gv) Article 16 of the Constitution 
had not been violated because respon- 
dent No. 2 was given the chance on 
the basis of the recommendation of the 
Central Selection Committee (paragraph 
10 of the reply). 

It has thus been established beyond 
doubt, from the special facts within the 
knowledge of the appointing authority, 
namely, the State Government, that it 
considered itself “bound” by the re- 
commendation of the Central Selection 
Committee, which made its recommen- 
dations for the appointment of Clinical 
Tutors, and that it appointed Dr. Hem- 
rajani on the post of Lecturer entirely 
on the basis of that recommendation. 
As soon as the petitioner came to know 
of these averments in the reply of the 
State, he filed a rejoinder taking the 
specific plea that he was left out of 
consideration when respondent Dr. Hem- 
rajani was appointed as a Lecturer by 
the impugned order Annexure R.1 dated 
March 13, 1970. He also pleaded that 
in doing so the appointing authority did 
not consider the cases of all the eligi- 
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ble candidates so that its order of ap- 
pointment was quite invalid. The res- 
pondent State has not met this ground 
of the petitioner, by any reply to the 
contrary. Respondent Dr. Hemrajani 
has no doubt stated in his reply that the 
petitioners case was also taken into 
consideration at the time of making the 
impugned order Annexure R.1 dated 
March 13, 1970, but no value can be 
attached to it because he had no means 
of knowing what the facts were. At 
any rate, he could not know more in 
the matter than the appointing autho- 
rity. 


10. The fact therefore remains 
that the petitioner’s case was not taken 
into consideration at the time of filling 
the post of Lecturer on a temporary 
basis. It has to be remembered that 
the petitioner and Dr. Hemrajani were 
both Civil Assistant Surgeons and were 
working as Clinical Tutors in Paedia- 
trics. “They therefore belonged to the 
Same category or source or sphere, of 
selection, and it was not permissible for 
the appointing authority to consider 
only the case of Dr. Hemrajani and to 
exclude altegether the competing claim 


of the petitioner. There is therefore 
justification for the argument of the 
petitioners learned counsel that the 


petitioner was not given an equal op- 
portunity relating to employment or 
appointment on the post. of Lecturer in 
Paediatrics within the meaning of cla- 
use (1) of Article 16 of the Constitution, 
so that the impugned appointment is 
quite invalid. It may be that it was 
permissible for the appointing authority 
to attach importance to the fact that 
respondent Dr, Hemrajani had been 
preferred to the petitioner in the mat- 
ter of appointment as a Clinical Tutor, 
*but that could not justify the complete 
exclusion of the petitioner’s case from 
consideration while filling the different 
post of lecturer. Then there is the 
further fact that a period of a little 
more than 3 years had gone by since 
the petitioner and respondent Dr. Hem- 
rajani were appointed as Clinical Tu- 
tors, and the appointing authority was 
thus in a position to take their per- 
formance as Clinical Tutors also inte 
consideration. The failure to do se 
shows that the appointing authority re- 
mained under the impression that once 
Dr. Hemrajani had been preferred to 
the petitioner in the matter of appoint- 
ment as a Clinical Tutor, it was 
“bound” to adhere to that preference 
for every other post. In taking this 
view, the appointing authority fell into 
a serious error because it has been 
admitted in the reply of the respon- 
dent State that the inter se seniority 
of the petitioner and respondent No, 2 
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and others had not been fixed on the 
posts of Clinical Tutors. It is there- 


fore difficult to repel the argument that - 


the preference which was once shown 
in arranging the names of the peti- 
tioner and respondent Dr. Hamrajani 
was in a way of an ephemeral hature 
inasmuch as it was spent after their 
initial appointment as Clinical Tutors. 
J have therefore no doubt that the ap- 
pointment of Dr. Hemrajani as Lectu- 
rer under the impugned order Annexure 
R.1 was quite invalid, 


11. The law bearing on the 
point has been considered in a number 
of‘ judgments of their Lordships of the 
Supreme Court which bear out the view 
I have taken. Thus it has been held 
in Banarsidas v. State of Uttar Pradesh, 
AIR 1956 SC 520, with reference to 
Article 16 of the Constitution, that 
selection for appointment in govern- 
ment service has got to be made on a 
competitive basis. Then it has been 
held in High Court, Caleutta v. Amal 
Kumar Roy, AIR 1962 SC 1704 that 
an equal opportunity must be provid- 
ed by considering all the eligible candi- 
dates. Again, it has been held in Sant 
Ram v. State of Rajasthan, AIR 1967 
SC 1910 that if the appointing autho- 
rity has considered the case of the peti- 


tioner along with the other eligible 
- candidates before filling the vacant 


higher post, there would be no breach 
of the provisions of Articles 14 and 16 
of the Constitution because everyone who 
was eligible in view of the -conditions 
of service and was entitled to conside- 
ration owas actually considered for 
promotion. In this judgment also the 
requirement as to the consideration of 
the competing claims of the eligible 
candidates has been reiterated. 


12. Apart from the above 
ments of the Supreme Court, it has 
been held in A. N. Nagnoor v. State 
of Mysore, AIR 1964 Mys 229 which 
was a case of a temporary appointment, 
that an employee has a right to ask for 
consideration of his claim for promo- 
‘tion along with others who are similar- 
ly situate, and that if the appointing 
authority overlooks his claim, or does 
not apply its mind to it, that amounts 
to denial of equality of opportunity in 
violation of Article 16 of the Constitu- 
tion. A similar view has been taken 
in K. M. Joseph v. State of Kerala, AIR 
1968 Ker 244; Mrs. Davender Brarnee 
Sandhu v. State of Punjab, 1969 Serv 
LR 613 = (1970 Lab IC 727 Puni) was 
a case of a leave vacancy but the ap- 
pointment was set aside on the ground 
that the selection was not made on a 
competitive basis and the cases of all 
the eligible candidates were not con- 
sidered on the merits. 


* . 
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.a typographical ‘mistake for “30”. 


A. 1. R. 


13. The view I have taken re- 
garding the invalidity of the appoint- 
ment of respondent. Dr. Hemrajani is 
therefore supported by a- large number 
of decisions. 


14. There is however one more 
reason for the view I have taken. The 
post of Lecturer in Paediatrics belongs 
to the Rajasthan Medical Service ‘(Col- 
legiate Branch). I: is a junior post, and 
is governed by the Rules. Rule 30 of 
the Rules deals with temporary or offi- 
ciating appointments. Sub-rule (2) of 
that rule deals with the filling of a 
temporary vacancy in a junior post, and 
provides as follows,— 


“(2). A temporary vacancy in the 
Junior post may be filled by Govern- 
ment by appointing thereto temporarily 
a person eligible for appointment by 
direct recruitment to the service under 
the provisions of these Rules.” 

It is the admitted case of the parties 
that the vacancy in the post of Lectu- 
rer in Paediatrics, in respect of which 
the impugned order Annexure 1 was 
made on March 13, 1970, was a leave 
vacancy of some 10 months duration. 
It was therefore a temporary vacancy 
within the meanirg of the aforesaid 
sub-rule (2) of Rule 30 of the Rules, 
and it should have been filled by the 
appointing authority in accordance with 
the provisions of that rule. The peti- 
tioner has contended in paragraph 12 
of the petition that the impugned ap- 
pointment was made in violation of 
Rule 30 (2).of th2 Rules, for I. have 
no doubt that the mention of sub-rule 
(3) of that rule in that paragraph is a 
typographical error as a period of six 
months had not expired so as to at- 
tract sub-rule (3) thereof. At any rate 
when the respondent State has itself 
taken the plea that the impugned ap- 
pointment was mace on a purely ad hoc 
basis and that “the question of filling 
up that post in accordance with the 
Rajasthan Medical Services (Collegiate 
Branch) Rules, 19€2 does not arise”, it 
is quite permissible for the petitioner 
to contend that the appointment hav- 
ing not been made in accordance with 
the requirement of the Rules was in- 
valid for that reason also. Then it has 
been further stated in paragraph 12 of 
the reply that "Rule 13 does not apply 
to ad hoc appointments made against 
the vacancies created by leave”. It has 
been frankly admitted by learned De- 
puty Government Advocate that ee 

e 
argument of the petitioner’s learned 
counsel thus really emerges from the 
statement of facts in the reply of the 
appointing authority, and there is no 
reason why it should not be assessed on 
that basis. 
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15. A reading of sub-rule (2) of 
Rule 30 of the Rules shows that it is 
meant to ‘govern a temporary vacancy, 
in a junior post. The vacancy which 
occurred in the post of Lecturer in the 
present case was a temporary vacancy, 


so that it had to be filled in accordance - 


with the provisions of sub-rule (2) 
which controlled the discretion of the 
appointing authority. It was no doubt 
permissible for the appointing autho- 
rity to take the impugned order of ap- 
pointment out of the purview of sub- 
rule (2) of Rule 30 by showing those 
facts and circumstances which exclud- 
ed it from its purview, but this has 
not been done. All that has .been 
pleaded is that the appointment was 
made on an ad hoc basis, and it has 
been argued by learned Deputy Gov- 
ernment Advocate that it was outside 
the purview of Rule 30 (2) of the Rules. 


16. The expression “ad hoc” has 
been defined as follows in Webster’s 
Third New International Dictionary,— 

“ad hoc/(’) ad’hok also -ok/ adv 
[NL, Lit., for this]: for the particu- 
lar end or purpose at hand and with- 
out reference to wider application or 
employment a special number appoint- 
ed ad hoc according to the problem 
under consideration.. 


Ad hoc/(’)=!=/ adj; made, esta- 
blished, acting, or concerned with a 
particular end or purpose (a coordi- 
nated policy instead of ad hoe decisions 
} (an ad hoc commission of inquiry)”. 


It will thus appear that if an appoint- 
ment is made for a particular end or 
plirpose at hand, and without reference 
to wider application or employment, it 
would be an ad hoc appointment. . Sọ 
where there is a leave or other tempo- 
rary vacancy, it is quite permissible 
for the appointing authority to make an 
ad hoc appointment for the particular 
end or purpose of filling it, so long as 
that appointment is .otherwise unexcep- 
tionable. Such ad hoe appointments 
are often made where there are no 
service rules to guide and control the 
discretion of the appointing authority. 
It may also be that the service rules 
may themselves provide for the mak- 
ing of ad hoc appointments. But where 
a service rule provides for the filling: of 
a temporary vacancy, that rule will 
overn the discretion of the appointing 
authority and will prevail. It may be 
that while making the appointment 
under the service rules the appointing 
authority may, as a matter of abundant 
caution, characterise it as ad hoc, but 
it is not possible for that authority to 
disregard the rule altogether and take 
the stand that it is not bound by ft. 
To put it more plainly, it is not per- 
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missible for the appointing authority in 
such a case to say that it can make an 
ad hoc appointment simply for the 
particular end or purpose of giving the 
employment to a particular person. 


17. What has happened in the 
present case is that even though the 
temporary vacancy in the post of 
Lecturer fell squarely within the pur- 
view of sub-rule (2) of Rule 30 of the 
‘Rules, the appointing authority (the 
State Government) has taken the stand z 
that the rule did not apply as the ap-|’ 
pointment was made on an ad hoc 
basis. Even so, care has not. been 
taken to state for what particular end 
or purpose fhe appointment of Dr. Hem- 
rajani was made as a Lecturer. in Pae- 
diatrics if not to give the appointment 
to him, when it should really have 
been made in accordance with sub-rule 
(2) of Rule 30 of the Rules. In other 
words, no such fact or circumstance has 
been brought on the record as could 
take the impugned appointment out 
of the purview of that sub-rule. So 
when the State of Rajasthan has cate- 
gorically pleaded that the appointment 
was not made under that sub-rule, this 
should justifiably lead to the conclusion 
that the appointment has been made in 
violation of the rule, and is therefore 
invalid for that reason also. 


18. It has however been argued 
by the learned counsel for respondent 
No. 2 that as the impugned appointment 
was made'in a leave vacancy, for a 
period of ahout 10 months, by the im- 
pugned order Annexure R 1 dated March 
13, 1970, that order has spent itself and 
the Writ Petition must be dismissed as 
infructuous. He has tried to support 
his argument by a reference to G. M. 
Dar v. State of Jammu and Kashmir, 
1970 Serv LR 1 = (AIR 1970 J. & K. 
90). As I shall show, this argument is 
also untenable. 


_ 19. It will be recalled that the 
present Writ Petition was filed on 
March 16, 1970, three days after the 
passing of the impugned order Annex- 
ure R. 1. An ad interim stay order was 
also made on March 17, 1970. The res- 
pondent however took the plea that the 
order had already been implemented, 
and it was for that reason that the 
stay application could not proceed. fur- 
ther and was -rejected. Care was how- 
ever taken to direct that the Writ Peti- 
tion may be listed for hearing within 
5 weeks, The intention therefore was 
to examine the petitioner’s claim for the - 
issue of a mandamus, well in time. In 
these facts and circumstances, it will 
not be just or proper to refuse the ex- 
amination of the petitioner’s grievance 
merely because it has not been possible 
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to hear and dispose of the Writ Peti- 
tion before the expiry of the period for 
which respondent Dr. Hemrajani was 
appointed as a Lecturer in the Paedia- 
trics. 


20. It is true that the petitioner 
cannot now secure a mandamus, for 
now there is nothing to set aside — the 
order (Annexure 1) dated March 18, 
1970 having 
time. But I do not think that there 
is any justification for refusing the 
declaratory relief prayed for by the 
petitioner’s learned counsel that the im- 
pugned appointment of respondent No. 2 
was invalid. It is well settled that such 
a declaratory relief falls within the pur- 
view of Article 226 of the Constitution 
and can be granted in a proper case. 
It will be enough for me to refer to 
the decisions of their Lordships of the 
Supreme Court in T. C. Basappa v. T. 
Nagappa, AIR 1954 SC 440, Kavalappara 
Kottarathil Kochunni v. State of Madras, 
AIR 1959 SC 725, A. B. Abdulkadir v. 
State af Kerala, AIR 1962 SC 922 and 
Dwarka Nath v. Income-tax Officer, Spe- 
cial Circle, Kanpur, AIR 1966 SC 81. 
In A. B. Abdulkadir’s case, AIR 1962 SC 
922 the new Rules were abrogated as 
from January 1958, and it was urged 
on behalf of the State that their Lord- 
ships should not grant a mere declara- 
tion as to the invalidity of the Rules 
when they were no longer in exist- 
ence. Their Lordships repelled the con- 
tention for the reason that they “must 
look to the situation as it was when the 
petitions were presented,” and they 
granted a declaration that the Rules 
were invalid. The law is thus well 
settled that a declaratory relief can be 
granted in a proper case. I am mind-~ 
ful of the fact that such a relief can-~ 
not be granted as a matter of course 
and that-.the Court has to examine each 
case with the necessary care and cau- 
tion. Applying the well-known tests, 
the facts which have prevailed with me 
in declaring the impugned appointment 
of respondent Dr. Hemrajani as invalid 
are that the appointment was made in 
violation of the petitioner’s fundamental 
right under Article 16 of the Constitu- 
tion and in derogation of the provisions 
of Rule 30 (2) of the Rules. The other 
fact which has led to this conclusion is 
that the petitioner approached this 
court with all possible expedition for 
the grant of the relief which was then 
within his reach, and he should not be 
denied a declaration merely because, for 
‘reasons beyond his control, mandamus 
is not now an appropriate remedy. It 
has to be appreciated that if such a 
declaration is mot granted, respondent 
Dr. Hemrajani will be free to take 
every possible advantage of the fact that 
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spent itself by efflux of: 


A. L R. 


he has held charge of the post of 
Lecturer in Paediatrics for a period of 
some 10 months and he may thereby. 
score, or try to score, and undue ad- 
vantage over ‘the petitioner. 


21. This is therefore a fit case for 
declaring that the appointment of Dr, 
Hemraijani, respondent No. 2, as Lect- 
urer was invalid and it is ordered ac- 
cordingly, with costs on respondent No. 
1. It is however clarified that nothing 
in this judgment is meant to prejudice 
the receipt of the higher emoluments 
by respondent No. 2 during the period 
he worked as Lecturer, 


Order accordingly. 
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Sri Vasudeo, Appellant v. Ram Kiv 
shan and others, Respondents. 

Civil Misc. Appeals Nos. 111 and 126 
of 1971, D/- 10-11-1971, against order 
of Mrs. Mohini Kapur, Sr. Civil Js 
Bikaner, D/- 25-7-1971. 


(A) Judicial Precedents — Observa 
tions of Supreme Court are not to be 
read as statutory enactmenis. The 
generality of observations are always to 
be circumscribed by facts and circum- 
stances of the particular case. (Para 21) 


(B) Municipalities —- Rajasthan Mu- 
nicipalities Act (38 of 1959), Section 38 
—- While it is desirable that serial num- 
bers of ballot papers which are to he 
scrutinised and re-counted should be 
mentioned in the election petition, it 
cannot be the sine qua‘non in each and 
every case. By and large, it should de- 
pend on facts and circumstances of a 
particular case, © (Para 22) 


Where there are quite a large num-~ 
ber of such votes, the number of ballot 
papers may be disclosed so as to avoid 
fishing or roving inquiry but where the 
number is indicated with sufficient par- 
ticularity and the number is not large, 
then the mere fact that the numbers 
of ballot papers are not given in peti- 
tion will not disentitle the party from 
asking scrutiny. (Para 26) 


(C) Municipalities — Rajasthan Mus 
nicipalities Act (38 of 1959), Section 42 
(6) — It is not necessary for the return- 
ed candidate to file a recrimination, be- 
fore he claims the benefit of the votes 
in his favour that are found to be valid 
as a result of the recount. (X-Ref:— 
Conduct of Elections Rules (1961), Rule 
56 (6)). (Para 28) 
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Cases Referred: Chronological 

(1970) AIR 1970 SC 276 (V 57) 
= (1970) 1 SCR 852, Jitendra 
Bahadur v. Krishna Behari 


{1969) AIR 1969 Bom 177 (V 56) 

= 70 Bom LR 466, H. R. Gokhale 

v. Bharucha 8, 20, 21 
41968) AIR 1968 SC 227 (V 55) 

= (1968) 1 SCR 243, Dhara 

Singh v. Dist. Judge, Meerut 8 
(1968) AIR 1968 SC 300 (V 55) 

= (1968) 1 SCR 104, Ravindra 

Nath v. Raghubir Singh 8 
{1966) AIR 1966 SC 773 (V 53) 

= (1967) 1 SCJ 792, Jagjit Singh 

v. Giani Kartar Singh 8. 17, 21 
(1965) AIR 1965 All 454 (V. 52) 

= 1965 All LJ 25 (FB). Nathu 

Ram v. R. P. Dikshit 
(1964) AIR 1964 SC 1200 (V 51) 

= (1964) 6 SCR 54, Jabar Singh - 


Paras 


8, 18, 
21 


yv. Genda Lal 8, 27 
(1964) AIR 1964 SC 1249 (V 51) 

= (1964) 6 SCR 238, Ram Se- 

wak v. H. K. Kidwai 8, 16, 17 
(1959) 17 Ele LR 293 = 37 Mys 

LJ 196, Basaviah v. Bachiah a ba 


M. M. Singhvi, for Appellant Vasu- 
deo in Appeal No. 111 of 1970 and Res- 
pondent in Appeal No. 126 of 1971; R. 
D. Goel with Bipinchandra, for Shri 
Ram Kishan, Respondent in Appeal No. 
111 of 1970 and for Appellant in Appeal 
No. 126 of 1971. 

JUDGMENT:— I have before me 


. two appeals concerning the validity of - 


an election to the Municipal Council of 
Bikaner held on 25-10-70 from Ward 
No. 31. ° 


2. The counting of votes took 
place on 26-10-1970. In all 1441 votes 
were cast. Out of them 139 votes had 
been rejected by the Returning Officer; 
some were rejected because there were 
more than one seal impressions and 
others were rejected as there were other 
ink marks on them, or for the reason 
that the ballot papers had no seal 
marks altogether. Shri Vasudeo was 
found to have secured 524 valid votes, 
while Shri Ramkishan was found to 
have secured 493 valid votes. Accord- 
analy. Shri Vasudeo was declared elect- 


3. In November, 1970 Shri Ram- 
Kishan filed an election petition chal- 
lenging the election of Shri Vasudeo be- 
fore the Dist, Judge of Bikaner who sub- 
sequently transferred it to the Senior 
Civil Judge at Bikaner. The two-fold 
prayer was made in the election peti- 
tion. In the first instance, it was pray- 
ed that the election of Shri Vasudeo be 


declared void and secondly that Shri 
Ramkishan the election petitioner be 
declared elected instead. The sole 
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ground taken therein was that the count- 
ing had not been properly done and 
the Returning Officer had erroneously 
rejected 91 votes that were in favour 
of the .election ` petitioner Shri 
Ramkishan. It was also, inter alia, 
prayed that the record of the ballot 
papers be summoned and the votes be 
re-scrutinised and counted. Shri Vasu- 
deo, the returned candidate, resisted the ` 
election petition. He denied that any 
votes in favour of the election petitioner 
had been wrongly rejected. The return- 
ed candidate further opposed the pray- 


er for re-scrutiny or re-count on the 
plea that -the election petitioner had 
not made out any case for the re- 


scrutiny or re-counting of the votes. 
4. The learned Senior Civil Judge 
framed the following issues:— 


(2) aar ais a. 22 dara wet F aaa 
A mi Fendt ce ae freer mfe 
Ted Tae eX gfse eat fi ake gaa 
aaa qora afefast Hae gar g | 

2) aT a wales wa ga “feats” q 
fotze at ar area fear ariga ar ate dar 
THA BT ATT ? 

3) ara svat A a gar ait a 
WHT HUT AHA |= ? 

xy) aar ahaa fe. aif A ter adh ay oT 
wad at ate a Sa aasa Bl ast aT aad 
at alt wet afar al gaari ae at aa ? 

4) greet ip’ 


Issue No. 3 was decided on 2-2-1971. 
The election petitioner took the stand 
that as he did not want a recount of all 
the ballot papers but wanted the re- 
scrutiny of only the rejected votes on 
which two impressions had been made, 
he had réally brought out the neces- 
sary particulars as it would be suffi- 
cient for ordering inspection or re-scru- 
tiny of votes! The returned candidate, 
on the other hand, submitted that the 
petitioner was raising only a vague al- 
legation that the rejection of votes 
was improper and that he had not 
specified how many votes were reject- 
ed due to the double impressions and 
how many votes were rejected due to 
the marks of ink on the ballot papers. 
The learned Senior Civil. Judge held as 
follows :— 


“In my opinion, the petitioner has 
made out very clear allegations and 
has come to the court with definite 
pleadings and it cannot be said that by 
getting the ballot papers examined he 
is fishing out to find some defects. I, 
therefore, hold that the ballot papers 
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can be examined and counted by this 
court and issue No. 3 is decided in fav- 
our of the petitioner.” . 

After this order was passed, the elec- 
tion petitioner examined himself as a 
witness on 22-2-1971. He did not ẹxa- 
mine any other witness. Shri Vasudeo 
‘examined himself as D.W.1 on 14-4- 


1971. On 5-5-1971, the learned Senior 
Civil Judge re-scrutinised the 139 re- 
jected ballot papers and came to the 


conclusion that 52 valid votes in fav- 
our of Shri Ramkishan had been wrong- 
ly rejected and they were therefore, to 
be added to the votes found to have 
been secured by him by the Returning 
Officer. At the same time he also 
beld» that Shri Vasudeo had secured 37 
more votes. In the result, even though 
Shri Vasudeo was found to have a lead 
of 16 votes, the learned Senior Civil 
Judge declared the election in favour 
of Shri Vasudeo void on the ground 
that Shri Vasudeo having not made a 
recrimination as contemplacted by Sec- 
tion 41 (6) of the Rajasthan Municipa- 
lities Act, 1959, hereinafter to be re- 
ferred as the “Municipal Act”, was not 
entitled to the benefit of the valid 
votes found: in his favour from out of 
the rejected votes. The learned Senior 
Civil Judge also disallowed Shri Ram- 
kishan’s prayer for declaring him elect- 
ed in place of Shri Vasudeo on the 
ground that Shri Vasudeo, on conside- 
ration of the whole matter, cannot be 
said to have secured the majority of 
votes as contemplated by Section 34 of 
the Municipal Act. In the result, 
learned Senior Civil Judge declared 
that the election of Shri Vasudeo from 
Ward No. 31 was void anc that the 
further prayer of the election peti- 
tioner that he be declared duly elected 
be disallowed. 


5. Against this judgment both 
Shri Vasudeo and Shri Ramkishan have 
. filed appeals under Section 46 of the 
Municipal Act. . 


6. A two-fold contention has 
been raised on behalf of Shri Vasudeo. 
It was submitted in the first place that 
Shri Ramkishan, the election petitioner 
in the court below had failed to make 
out a case for re-count of votes, as he 
had not furnished the necessary parti- 


culars of the ballot papers that were 
wrongly rejected by the Returning 
Officer. In the second place, it was 


submitted that there was no necessity 
of filing any recrimination for Shri 
Vasudeo and even on the  averments 
made by the election petiticner the re- 
turned candidate was entitled to the 
benefit of the valid votes found to be 
-in favour of the returned candidate as 
a result of the recount. It is main- 
tained that this he could do in opposi- 


the ` 


- 227; 


ALR 


tion h a pooh ores prayer for hav- 
ing the election of the returned candi- 
date declared void. 


7. On the other hand, it has 
been contended on behalf of Shri Ram- 
kishan that a case for recount had been 
made out by the election petitioner and 
in the present case the recount came 
after the statements of both the parties 
had been recorded and accordingly the 
Tribunal had an opportunity of appre. 
ciating the whole matter before it 
ordered the recount. The view taken 
by the Tribunal was sought to be Sup- 
ported regarding the necessity for the 
returned candidate filing a recrimi- 
nation before he could have claimed 
the benefit of any of the rejected votes 
‘that were as'a result of scrutiny found 
to be valid and in favour of the return- 
ed candidate. 


As regards disallowing the prayer 
for having the election petitioner de-g 
clared elected, learred counsel submit- 
ted that the Tribunal was not justified 
in refusing this relief to the election 
petitioner when he had been found to 
have secured the majority of votes. In 
that connection it was pointed out that 
no notice could have been taken of the 
votes that were found to be valid and 
in favour of the returned candidate 
for “want of a recrimination and once 
these votes were puz aside the Tribunal 
had no option but {o declare the elec- 
tion petitioner as tne person elected 
from Ward .No. 31. 


8. Both the learned counsel cited 
a number of cases to fortify their res- 
pective contentions. Learned counsel 
for Shri Vasudeo invited attention to 
Ram Sewak v. H. K. Kidwai. AIR 1964 
SC 1249; Jagjit Sirgh v. Giani Kartar 
Singh, AIR 1966 SC 773; Jitendra 
Bahadur v. Krishna Behari, AIR 1970 
SC 276; Nathu Ram v. R. P. Dikshit, 
AIR 1965 All 454; Dhara Singh -v. 
District Judge, Meerut, AIR 1968 SC 
Ravindra Nath v. Raghbir Singh, 
AIR 1968 SC 300 and Basaviah v, 
Bachiah, (1959) 17 Ele LR 293 (Mys). 
Learned counsel for Shri Ramkishan on 
the other hand tried to distinguish 
some of these cases and placed reliance 
on Jabar Singh v. Genda Lal, AIR 
1964 SC 1200; E. R. Gokhale v. 
Bharucha, AIR 1962 Bom 177. I will 
have occasion to briefly refer to these 
eases hereinafter. Eefore doing that I 
may first read the relevant statutory 
provisions, 

9. -Section 34 of the Municipal 
Act lays down on what grounds an 
election may be called in question. It 
is as follows :— 

“Section 34. Grounds on which. 
election may be called in question— 


+ 
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The election of ariy person as member 
of a Board may be questioned by an 
election petition on one or more of the 
following grounds, namely— 


a e.e eee eee esq 


(c) ... see ae ose 

(d) that the result of the election 
in so far as it concerns a returned 
candidate has been materially affected— 

(i) by the improper acceptance of 
any ig eae or 

by any corrupt practice com- 

mitted in the interest of the returned 
candidate by a person other than that 
candidate or his election agent or a 
person acting with the consent of such 
candidate or election agent, or 

(iii) by the improper reception, re- 
fusal or rejection of any | vote or the 
reception of any vote which is void, or 

(iv) by any non-compliance with 
the provisions of this Act or of any 
rules ie orders made thereunder, or 


(Ð | 
(The portions not applicable ‘have been 
omitted. 

10. Section 36 provides for pre- 
sentation of an election petition. Sec- 
tion 37 lays down as to who should be 
the parties to the election petition. 
Section 38 lays down as to what are to 
be the contents of an election petition. 
I may read this section. 

“Section 38. Contents of peiton 
(1) An election petition— 

(a) shall contain a concise stàte- 
ment of the material facts on which 
the petitioner relies; 

(b) shall set forth full particulars 
of. any corrupt practice that the peti- 
tioner alleges, including as full a state- 
ment as possible of the names of the 
parties alleged to have committed such 
corrupt practice and the date and place 
of the commission of each such prac- 
tice; and 

(e) shall be signed by the peti- 
tioner and verified in the manner laid 
down in the Code of Civil Procedure, 
1908 (Central Act V of 1908) for the 
verification of pleadings. 

(2) Any schedule or annexure to 
the petition shall also be signed by the 


petitioner and verified in the same 
manner as the petition.” 
Ii. Section 39 lays down that 


a petitioner may in addition to claim- 
ing a declaration that the election of 
all or any of the returned candidates is 
void, claim a further declaration that 
he himself or any other candidate has 
been duly elected. Section 40 provides 
for the Election Tribunal who has to 
hear the election petition. Section 41 
lays down the procedure to be follow- 
ed by the Tribunal. Sub-section (3) 
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of this section lays down that except 
so far as may be otherwise provided by 
this Act or by any rule made there- 
under, the procedure provided in the 
Code of Civil Procedure, 1908 (Central 
Act V of 1908) in regard to the ' trial ` 
of suits shall so far as it not inconsis- 
tent with this Act or any rule and so 
far as it can be made applicable be 
followed in the hearing of election 
petitions. Sub-section (4) lays down 
that the provisions of the Indian Evi- 
dence Act, shall be deemed to apply 
in all respects to the trial of an elec- 
tion petition. Sub-section (5) provides 
for the payment of expenses to wit- 
nesses. Sub-section (6) provides for 
declaration of any candidate other than ` 
the returned candidate to have been 
duly elected. I may read this sub-sec- 
tion in’ full:— 

“Sub-section (6). When, in an elec- 
tion petition, a declaration that any 
candidate other than the returned can- 
didate has been duly elected is claim- 
ed, the returned candidate or any other 
party may give evidence to prove that 
the election of such candidate would 
have been void if he had been the re- 
turned candidate and a petition had 
been presented calling in question his 
election. 


Provided that the returned candi- 
date or such other party, as aforesaid, 
shall not be entitled to give such evi- 
dence unless he has within fourteen 
days from the date of the service of 
the copy .of the petition under sub-sec- 
tion (1) given notice to the Judge of 
his intention to do so and has also 
given the security and further security | 
referred to in sub-sections (1) and (2) 
respectively of Section 53.” 


Other sub-sections need not be noticed. 


12, Section 44 inter alia. pro- 
vides that at the conclusion of the 
trial of an election petition, the Judge 
(the Tribunal) shall make an order— 
(a) dismissing the election petition; or 
(b} declaring the election of all or any 
of the returned candidates to be void; 
or (c) declaring the election of all or 
any of the returned candidates to be 
void and the petitioner or any other 
candidate to have been duly .- elected. 
Sub-section (6) of Section 44 may also 
be read: 


Sub-section (6). If any person who 
has lodged a petition has, in addition 
to calling in question the election of 
the returned candidate claimed a de- 
claration that he himself or any other 
candidate has been duly elected, the 
Judge, if satisfied as to the matters 
specified in clauses (e) and (f) of Sec- 
tion 34, shall, after declaring the elec- 
tion of the returned candidate to be 
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void ‘declare the petitioner or such 
other candidate, as the case may be, 
to have been duly elected.” 


13. Under the Municipal Act the 


State Government has made an Elec- 
tion ‘Order captioned ‘Rajasthan Muni- 
‘cipalities Election Order, 1960? This 


Election Order lays down the procedure 
for the holding of election. Section 59 
of this order provides for preservation, 
inspection and production of records. 
It lays down that the Collector shall 
retain for three years the packets and 
returns forwarded to him by the Re- 
turning Officer under clause 68 and shall 
then, unless otherwise directed by a 
_ competent court, cause them to be 
destroyed. Sub-section (2) of this sec- 
tion provides that while in the cus- 
tody of the Collector, the packets of 
ballot papers whether counted, fejected, 
tendered or challenged and the mark- 
ed copy of the electoral roll shall not 
be opened, and their contents shall not 
be inspected or produced except under 
the order of a competent court. Sec- 
tion 53 of the Election Order was am- 
ended in 1963. It lays down when a 
ballot paper shall be rejected. It reads 
as follows :— 

“53. Rejection of ballot paper— (1) 
A ballot paper shall be rejected: 

(a) if it bears any mark or writing 


by which the elector can be identified, . 


(b) if no vote is recorded thereon, 

(c) if there are marks against the 
names of more candidates than there 
are vacancies to be filled, or 

(d) if the mark indicating the vote 
thereon is placed in such manner as 
to make it doubtful to which candidate 
or candidates the elector intended to 
vote, or 
- (e) if it is a spurious ballot paper, 
or 

(f) if it is-so damaged or mutilat- 
ed that its identity as a genuine ballot 
Paper cannot be established, or 

(g) if it bears a serial number,» or 
is of a design, different from the serial 
numbers or, as the case may be, de- 
sign of the ballot papers authorised for 
use at the particular polling station, or 
where the polling station has more than 
one booth, at such booths. or 


mh) if it does not bear the mark 
which it should have borne under the 
provisions of sub-clause (2) of clause 37. 

Provided that where the Return- 
fing Officer is satisfied that any such 
defect as is mentioned in parts (g) and 
(h) has been caused by any mistake or 
failure on the part of a Presiding Offi- 
cer or Polling Officer, the ballot paper 
shall not be rejected merely on the 
ground of such defect; 
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Provided further ‘that a ballot paper 
shall not be rejected merely on the 
ground that the mark indicating the 
vote is indistinct cr made more than 
once, if the intention that the. vote 
shall before a articular candidate 
clearly appears ftom the way the 
paper is marked. 

(2) Before rejecting any ballot 
paper under sub-clause (1), the Return- 
ing Officer shall allow the Counting 
Agent present a reasonable opportunity 
to inspect the ballot paper but shall 
not allow him to handle it or any other 
ballot paper. 

(3) The Returning Officer shall re- 
cord on every ballot paper which he 
rejects the letter ‘R’ and the grounds 
of rejection *in abbreviated form either 
in his own hand or by means of a 
rubber stamp. 


(4) All ballot papers rejected under 
the clause shall be bundled together, 

(51 The decision of the Returning 
Officer as to the validity of a ballot 
paper shall be finel subject only to 
reversal in an election petition.” 


14. It is the Representation of 
the Peoples Act which has provided 
the pattern for the Election Law for 
the Local Bodies including the Munici- 
pal Boards and Councils in Rajasthan, 
The provisions of Section 34 of the 
Municipal Act correspond to Sections 
100 and 101 of the Representation of 
the People Act. Section 41 (6) of the 
Municipal Act which provides for re- 
crimination corresponds to the provi- 
sions of Section 97 of the Representa~ 
tion of the People Act. The other re~- 
levant provisions bearing on the elec- 
tions, such as, what is to. be contained 
in the election petition, how they are 
to be verified and how they are to be 
heard and dealt with are also similar. 
In a word, the offspring has all the 
essential characteristics of the parent. 
In the circumstances both the learned 
counsel have largely drawn on the case 
law that has clustered round the rele- 
vant provisions of the Representation 
of the People Act. 


15. The quescions that call for 
consideration in the present case are: 
(1): Whether the election petitioner has 
made a prima facie case for the in- 
spection of the ballot papers. There is 
subsidiary question which has arisen 
on the contention raised by learned 
counsel for Shri Ramkishan in attempt- 
ing to distinguish the several Supreme 
Court cases relied an by learned coun 
sel for the returned candidate Shri 
Vasudeo, that those cases related to the 
prayer for inspection by the election 
petitioner or any >f the parties, but 
they did not deal with a situation 
where the Court or the Tribunal itself 
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is re-scrutinising or re-counting the 
ballot papers. It was maintained that 
the powers of the Court hearing. the 
election petition are not fettered or res- 
tricted by the considerations that are 
germane to. the consideration of the 
prayer for inspection of ballot papers 
by the parties to the election petition. 
Learned counsel pointed out that the 
Court has to be guided by the broader 
considerations of justice and it will be 
in the light of the facts and circumst- 
ances of a particular case that the 
Court would decide as to whtther it 
should scrutinise the ballot papers and 
then arrive at the correct conclusion- 
In the circumstances the subsidiary 
question that arises here is when the 
Court should scrutinise or recount the 
ballot papers. 


(2) The next question is whether 
In the absence of a recrimination by 
‘the returned candidate he could claim 
the benefit of the votes found to have 


been cast in his favour as a result of 
the re-scrutiny or recount by the 
Court as in the present case. J may 


now at this point proceed to deal with 
the cases cited before me. 


16. In AIR 1964 SC 1249, Shri 
Ram Sewak Yadav was found to have 
secured the highest number of votes 
and he was declared elected. The de- 
feated candidate Hussain Kamil Kid- 
wai filed an election petition, inter alia, 
on the ground that there had been im- 
proper reception, refusal and rejection 
of votes at the time of counting and in 
“consequence thereof the election was 
materially, affected and that the tender- 
‘ed votes: were wrongly rejected by the 
returning officer. No oral evidence 
was led by the parties. An applica- 
tion was moved by the election pelti- 
tioner for the inspection of the ballot 
papers so that he may be able to show 
that the returning officer had impro- 
perly received, refused or rejected the 
votes and that on a true count he would 
get the largest number of valid votes. 
The Tribunal rejected the application 
for inspection holding that the ballot 
papers may be allowed to be inspected 
only if it is necessary in the interests 
of justice and to support an order for 
inspection facts must be brought to its 
notice making out a prima facie case 
disclosing that errors were committed 
in reception, refusal or 
votes at the time of counting, and un- 
less a prima facie case*was made out 
the Tribunal would be justified in dec- 
lining to make an order for inspection. 
The High Court, however, held that the 
ballot papers had actually been called 
for from the returning officer and were 
before the Tribunal and there was 
nothing in the Code of Civil Procedure 
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which prevented the Tribunal from al- 
lowing inspection of the ballot papers 
in the custody of the Court, and that 
the Tribunal had rejected the applica- 
tion for inspection without any ade- 
quate reasons for so doing. On an ap- ` 
peal te the Supreme Court their Lord- 
ships had, therefore, to consider the 
question whether the Election Tribunal 
erred in declining to grant an order 
for inspection of the ballot papers. 
Their Lordships referred to the provi- 
sions of Sections 80 and 83 of the Re- 
presentation of the People Act and 
pointed out:— 


“An election petition must contain 
a concise statement of the material 
facts on which the petitioner relies in 
support of his case. If such material 
facts are set out the Tribunal has un- 
doubtedly the power to direct discovery 
and inspection of documents with 
which a Civil Court is invested under 
the Code of Civil Procedure when try- 
ing a suit. But the power which the 
Civil Court may exercise in the trial 
of suits is confined to the narrow 
limits of Order 11, Code of Civil 
Procedure. Inspection of . documents 
under Order 11, Code of Civil Proce- 
dure may be ordered under Rule 15, of 
documents which are referred to in the 
pleadings or particulars as disclosed in 
the affidavit of documents of the 
other party, and under Rule 18 (2) of 
other documents in the possession or 
power of the other party. The return- 
ing officer is not a party to an election 
petition and an order for production 
of the ballot papers cannot be made 
under Order 11, Code of Civil: Proce- 
dure. But the Election Tribunal is not 
on that account without authority in 
respect of the ballot papers. In a pro- 
per case where the interests of justice 
demand it, the Tribunal may call upon 
the returning officer to produce the 
ballot papers and may permit inspee- 
tion by the parties before it of the bal- 
lot papers: that power is clearly im- 
plicit in Sections 100 (1) (d) (iii). 101, 
102 and Rule 93° of the Conduct of 
Election Rules, 1961. This power te 
order inspection of the ballot paners 
which is apart from Order 11, Code of 
Civil Procedure may be exercised, sub- 
ject to the statutory restrictions about 
the secrecy of the ballot paper pres- 
cribed by Sections 94 and 128 (1).” 
Their Lordships further observed thaf 


“an order for inspection may not 
be granted as a matter of course: hav- 
ing regard to the insistence upon the 
secrecy of the ballot papers, the Court 
would be justified in granting an 
order for inspection provided two con- 
ditions are fulfilled: (i) that the peti- 
tion for setting aside an election cen- 
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tains an adequate statement of the 
material facts on which the petitianer 
relies in support of his case; and (ii) 
the Tribunal is prima facie satisfied 
that in order to decide the dispute and 
to do complete justice between the 
parties inspection of the. ballot papers 
is necessary.” Their Lordships added: 
"but an order for inspection of ballot 
papers cannot be granted to support 
vague pleas made in the petition not 
supported by material facts or to fish 
out evidence to support such pleas. 
The case of the petitioner must be set 
out with precision supported by aver- 
ments of material facts. To establish 
a case so pleaded an order. for inspection 
may undoubtedly, if the «interests of 
justice require, be granted. But a mere 
allegation that the petitioner suspects 
or believes that there has been an im- 
proper reception, refusal or rejection of 
votes will not be sufficient to support 
an order for inspection.” 


17. In Jagjit Singh v. Kartar 
Singh, AIR 1966 SC 1773, their Lord- 
ships reiterated what was said in Ram 
Sewak Yadav’s case, AIR 1964 SC 1249. 
Their Lordships pointed out that: “in 
dealing with the question (of inspection), 
the importance of secrecy of the ballot 
` papers cannot be ignored, and it is al- 
ways to be borne in mind that the 
statutory rules framed under the Act 
are intended to provide adequate safe- 
guard for the examindation of the vali- 
dity or invalidity of votes and for their 
proper counting. It may be that in 
some cases, the ends of justice would 
make it necessary for the Tribunal to 
allow a party to inspect the ballot 
boxes and consider his objections about 
the improper acceptance or improper re- 
fection of votes tendered by voters at 
any given election; but in considering 
the requirements of justice, care must 
be taken to see that election petitioners 
do not get a chance to make a roving 
or fishing enquiry in the ballot boxes 
so as to justify their claim that the re- 
turned candidate’s election is void. _No 


hard and fast rule can be laid down in 
this matter; for attempt to lay down 
such a rule would be inexpedient and 


unreasonable, (underlining is mire). 
18. In AIR 1970 SC 276 their 
Lordships again considered the ques- 


tion after referring to the above two 
cases. Their Lordships observed :— 


“Similarly, as to the rejection of 
the votes polled in favour of the un- 
successful candidate, under the rules 
before a vote is rejected the agents of 
the candidates must be permitted to 
examine the concerned ballot paper. 
Therefore, it is quite easy for them to 
note down the serial number of the 
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concerned ballot papers. Therefore, if 
the election petition is silent as to the 
inspection of the ballot papers or whe- 
ther the counting agents had noted down 
the serial numbers of those ballot 
papers or whether ihose agents raised 
any objection relating to the validity 
of those ballot papers; if so who those 
agents are and what are the serial 
numbers of the ballot papers to which. 
each one of them advanced their ob- 
jections; the material facts required to 
be stated, are not satisfied and hence 
scrutiny °of ballot papers should not be 
ordered.” 


19. Learned counsel for the re- 
turned candidate has put emphasis on 
the last sentence in the above passage, 
He submitted that the election peti- 
tioner was in a position to note down 
the numbers of the ballot papers as 
and when they were rejected by the 
returning officer and he should have 
furnished the numbz2rs of such ballot 
papers in the ‘election petition and 
without that it cannot be said that the 
election petitioner hed made out a case 
for the inspection o the ballot papers, 


20. In ‘AIR 1969 Bom 177, 
Vimadalal, J., had come to the conclu- 
sion that there was nothing either in 
the language of the statute or of the 
statutory Rules, or in the judicial de- 
cision on the point, which lays down 
that the serial numbers of the ballot 
papers must be furnished in a petition 
based on the wrongful acceptance and 
wrongful rejection of ballot papers. 
The learned Judge referred to the pro-- 
visions of Section 83 of the Representa- 
tion of the People Act and pointed out 
by contrasting the trovisions for giving 
particulars regarding the plea of cor- 
rupt practice with the other cases that 
these. provisions do not require that 
serial numbers of kallot papers should 
be specified in‘the petition. It was, 
according to the learned Judge, open 
to the petitioner to give such particu- 
lars, other than the serial numbers of 
the ballot papers, the validity of which 
he challenges, as the Court might con- 
sider to be adequate, having regard to 
the facts of the same. Another con- 
sideration was adverted to by the 
learned Judge. According to him, the 
reason why the law did net enjoin 
that serial numbers of ballot papers 
should be furnished in the petition was 
that, having regard to the fact that 
the law itself - contemplates continuous 
and rapid counting of votes, as is clear 
from Rules 60 and 53 (4), it would ob- 
struct that process if the Counting 
Agents of the various candidates were 
to be at liberty to note down the serial 
numbers of the objected ballot papers, 
together with the grounds of objection 
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fn respect of each of them. Even the 
right to inspect under Rule 56 (3), ac- 
cording to him, was confined by the 
law to rejected votes only, and even 
in regard to rejected votes there was 
no provision which required the serial 
numbers of rejected ballot papers to be 
furnished in the petition, 

21. I have carefully considered 
the question. The section which lays down 
what are to be the contents of an elec- 
tion petition does not provide in so 
many words that serial numbers of bal- 
lot papers where the allegation is that 
they were wrongly rejected to the pre- 
udice of the election petitioner are 
to be furnished in the election petition. 
In Jagjit Singh’s case, ATR 1966 SC 773 
their Lordships have laid down that 
no hard and fast rule can be laid down 
regarding what particulars or aver- 
ments would be sufficient and what 
would not be. In. other words, suffi- 
cient elasticity was left in the enuncia- 
tion of the principles. I am unable to 
come to the conclusion that in Jitendra 
Bahadur’s case, AIR 1970 SC 276 their 
Lordships intended to whittle. down 
what was said in Jagjit Singh’s case, 
AIR 1966 SC 773. What their Lord- 
ships were pleased to observe in Jiten- 
dra Bahadur’s case, AIR 1970 SC 276 
should, in my humble view.’ be taken 
to relate to the facts and circumstances 
of that particular case. In the light of 
the surrounding . circumstances of that 
case their Lordships had reached the 
conclusion that as the serial numbers 
of the ballot papers were not given. 
the petitioner cannot be said. to have 
made out a case for scrutiny of ballot 
papers. It has been pointed out by 
their Lordships in AIR 1965 SC 1887 
that the observations of the Supreme 
Court are not to be read as the statu- 
tory enactments. It is a well known 
principle of appreciating precedents that 
the generality of the observations made 
in a case are always taken to be cir- 
cumscribed by the facts and circums- 
tances of that case. It may not always 
be appropriate to cull out or detach 
certain observations from the context 
and then make them applicable to a 


different set of circumstances. The 
perusal of the cited Bombay case. AIR 


1969 Bom 177 as also Jitendra Baha- 
dur’s case, AIR 1970 SC 276. shows 
that whereas according to Vimadalal, J.. 
it would be difficult for a party to note 
down the number of ballot papers as 
they are being counted, their Lordships 
in Jitendra Bahadur’s case, AIR 1970 
SC 276 do not seem to have shared that 
experience. According to their Lord- 
ships, it is easy for a counting agent to 
note down the numbers of ballot papers 
as they are being scrutinised and re- 
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22. To my mind. while it i 
desirable that an election petitione 
should specify the number of ballc 
papers which he wants to be counte 
in his favour or-to be rejected again: 
the opposing . candidate or candidate: 
but this cannot be said to be the gin 
qua non for making out a case for th 
inspection or scrutiny of ballot paper 
in each and every case. By and largs 
it should depend on the facts and ci 
cumstances of the particular case i 
hand. Learned counsel for the elec 
tion petitioner had sought to distinguis 
the cited cases on the ground that the 
were regarding the prayer for inspec 
tion by a party before the Election Tri 
bunal, but these cases according to™ hir 
in so many words do not deal with th 
powers of the Court or the Tribuna 
in having the scrutiny of the ballo 
papers for giving a correct decision i 
the case. I should think the conside 
tation of maintaining the secrecy o 
the ballot papers should be there re 
garding the exercise of discretion b 
the Court. I should also think that. b 
and large, the considerations as woul 
entitle a party to have an inspectio) 
of the ballot papers should guide th 
Court in ordering re-scrutiny or re 
count of such ballot papers even if thi 
Court may not be taken to be fettered i 
the same manner as the party seekin: 
the inspection. 


23. In (1959) 17 Ele LR 293 (Mys' 
Fraser in his ‘Law of Parliamentar 
Elections and Election Petitions’ point 
ed out at page 224:— 


“In order to obtain a scrutiny, i 
is essential to allege that the  persor 
for whom the seat is claimed has : 
majority of legal votes, and the pra 
yer should ask for a, scrutiny. 

When a scrutiny is claimed. eact 
party must deliver a list of the | _ Vote: 
intended to be objected to 


24. In Halsbury’s Laws of Eng. 
land (Third Edition) by Lord Simonds 
observed at page 310 oœ 


"The usual practice is for an ap 
plication for a recount to be made bi 
summons to a judge on the rota for thi 
trial of parliamentary election peti 
tions before the trial on an affidavi 
showing the grounds on which the ap 
plication is based. A recount is no 
granted as of right. but on evidence v 
good grounds for believing that ther: 
has been a mistake on the part of the 
returning officer.” 


25. In Basaviah’s case, (1959) 1° 
Ele LR 293 (Mys). a Division Bench 9° 
the Mysore High Court of which K. S 
Hegde, J.. as he then was a member 
observed as follows:— 
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“A candidate who seeks a declara- 
tion that the- election of the returned 
candidate was void and that he (the 
petitioner) was duly elected, on the 
ground that if the votes had been pro- 
perly counted, he would have got a 
majority of votes, is not entitled to 
have a recount of the votes as a mat- 
ter of absolute right. A recount can 
be ordered only if he makes out a prima 
facie case that if the votes had been 
properly scrutinised and counted he 
would have got a majority of the 
votes.” Í 

26. Now, let me turn. to the facts 
of the present case. As has been al- 
ready observed, the recount was done 
by the Court on 5-5-1971. Before that 
the two contestants had already appear- 
ed in evidence.. Shri Ramkishan had 
stated that the seal that was used con- 
sisted of a cross-mark surrounded by 
four arrows whose tips were in anti 
clock-wise order. Many of the rejected 
ballot papers had two seals, but one 
seal showed the cross marks with ar- 
rows anti clock-wise and the other seal 
impression showed the arrows surround- 
ing the cross in the reverse or clock- 
wise order. This, according to him, 
went to show that the seal ~impression 
. was faintly conveyed to another part 
of the ballot paper while folding. Shri 
Ramkishan had tendered all these bal- 
lot papers which were rejected in his 
evidence. I will have occasion to deal 
with the propriety of this procedure at 
the appropriate place in the judgment, 
but it is sufficient to say here that all 
the rejected ballot papers were before 
the Court. Shri Vasudeo had admit- 
ted that there were such ballot papers 
as had two seal impressions. Thus, at 
the time the Court had scrutinised the 
ballot papers, it not only had before it 
the averments in the election petition 
which had been verified by the peti- 
tioner on his own knowledge, but the 
two statements of the contesting candi- 
dates. If, having applied its mind to 
the matter before it, the Court came 
to the conclusion that there was a 
prima facie case for rescrutiny or a re- 
count, then I am unable to hold that the 
Court was not entitled to re-scrutinise 
jor re-count the rejected ballot papers. 
|\Where there are quite a large number 
of votes about which a challenge is 
made then it may be expected of the 
party to disclose the numbers of such 
ballot papers in order to avoid fishing 
or roving inquiry in the ballot boxes, 
but where the number of ballot papers 
to be counted is indicated with suff- 
cient particularity otherwise, and the 
number is not large the mere fact that 
the numbers of the ballot papers have 
not been given in the election petition, 
it may not disentitle a party from ask- 
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ing for the scrutiny of the ballot 
papers. In the present case. therefore, 


I am Satisfied that the Court was jus« 
tified in looking irto the ballot pa 
before it, 


27. I may next tum to the 
question whether the learned Senior 
Civil Judge was justified in excluding 
the votes which were on re-scrutiny 
found to be valid votes in favour of 
the returned candidate. Section 41 (6) 
of the Municipal Act is in pari materia 
with Section 97 (1. of the Representa- 
tion of the People Act. Learned Coun- 
sel for the election petitioner relies on 
AIR 1964 SC 1200 for showing~ that 
without filing a prcper recrimination as 
laid down in the proviso to Section 41 
(6), the returned candidate cannot have 
such votes counted in his favour. In 
delivering the judgment of their Lord- 
ships of the Supreme Court, Gajendra- 
gadkar J., as he then was, considered 
at length "the relevant provisions of the 
Representation of the People Act and 
then, inter alia. observed as follows:— 


“If the returned candidate does nof 
recriminate as required by Section 97, 
then he cannot mak= any attack against 
the alternative claim made by the peti- 
tion. In such a case an enquiry would 
be held under Section 100 so far as the 
validity of the returned candidate’s elec- 
tion is concerned, and if as a result of 
the said enquiry declaration is made 
that the election of the returned can- 
didate is void, then the Tribunal wil 
proceed to deal with the | alternative 
claim, but in doing so, the returned can- 
didate will not be <ellowed to lead any 
evidence because he is precluded from 
raising any pleas against the validity of 
the claim of the alternative candidate.” 


His Lordship further observed:-— 

“Section 97 (1) undoubtedly gives 
an opportunity to the returned candi- 
date to dispute the validity of any of 
the votes cast in favour of the alterna- 
tive candidate or to plead for the vali- 
dity of any vote cast in his favour 
which has been rejezted; but if by his 
failure to make recrimination within 
time as required by Section 97. the re- 
turned candidate is precluded from rais- 
ing any such plea at the hearing of the 
election petition, there would be nothing 
wrong if the Tribunal proceeds to deal 
with the dispute under Section 101 (a) 
on the basis that the other votes counta 
ed by the returning officer were valid 
votes and that votes in favour of the 
returned candidate, if any, which were 
rejected, were invalid.” 


28. Learned counsel for the 
turned candidate has tried to distinouish 
the observations in the above case by 
drawing attention to Rule 57 and now 
Rule 56 (6) of the Conduct of Election 
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Rules. That rule lays down that the 
Election Tribunal.-will have to assume 
that every ballot paper which had not 
been rejected, would constitute one valid 
vote and it Is on that basis that the 
finding will have to be made under 
Section 101 (a). 


It is true, there is no such corres- 
ponding rule under the Municipal Act, 
nevertheless, that in my opinion, would 
not make any significant difference. 
Sometimes the statutory provisions only 
embody what is just common sense. 
Now in the process of counting a vote 
avhich is not rejected is in the very 
nature of things accepted, because the 
opposite concept of rejection could 
in the nature of things be nothing but 
an acceptance: Therefore, the absence 
of such a rule, to my mind, will not 
make any difference in the rationale of 
the observations. That being so, it 
was necessary for the returned cean- 
didate to have filed a recrimination as 
provided by proviso to Section 41 (6) 
of the Municipal Act, before he could 
have claimed the benefit of the votes 
in his favour that were found to- be 
valid as a result of the recount. The 
learned Senior Civil Judge was, therefore, 
not in error if the benefit of such votes 
was refused to the returned candidate 
for want of a recrimination by him. 


29. I may now deal with the 
question as to whether the learned 
Senior Civil Judge was right in dis- 
allowing the prayer of the election’ peti- 
tioner to declare him elected instead of 
the returned candidate. The perusal of 
the statement of Shri Ram Kishan, 
the election petitioner, made on 22-2- 
1971. shows that he had tendered 
in evidence the votes that were 
fin a sealed cover namely, the re 
jected votes. Thus the effect of 
this was that all the votes became part 
of the record of the Court. This was 
a very peculiar situation of the elec- 
tion petitioner’s own making and if con- 
fronted with such a situation the Court 
felt that the election petitioner has fail- 
ed to show that he had secured the 
majority of votes. then I am afraid, no 
fault can be found with the conclu- 
sion reached by the Court. 


30. This, however, is not to say 
that such a course should have been per- 
mitted to be adopted by the election peti- 
tioner. The maintenance of secrecy of 
the . ballot papers is a paramount con- 
sideration and that should have guided 


the Court. Once a document is ten- 
dered in evidence, there remains no 
secrecy whatsoever about it. It is 


against the fairness of a judicial pro- 
ceeding that a. document which ‘becomes 
part of a party’s evidence or forms part 
of the judicial record would thereafter 
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remain a secret. The parties concerned 
could obtain certified copies of docu- 
ments forming part of the record or’ 
which have been tendered in evidence 
and cross-examination could also be dir- 
ected regarding those documents. The 
provision regarding re-count of votes or 
the restricted inspection -made permissi- 
ble to the parties concerned are special 
provisions and there is no warrant there- 
under or otherwise for making the 
ballot-papers part of the evidence of a 
party or to take them on the record 
of the case. Such a course, as was 
adopted in the Poesen case has to be de- 
precated. 


31. In the coat therefore, I am 
not persuaded to accept any of the two 
appeals. 


32. Accordingly. both the appeals 


are hereby dismissed. The parties are 
left to bear their own costs. 
33. Both the learned counsel 


prayed for grant of certificates under 
Article 133 (1) (c) of the Constitution 
for appealing to the Supreme Court. I 
have followed the Supreme Court cases 
and I do not think the prayer raises sub- 
stantial questions of law justifying the 
grant of a certificate. The prayer for 
E is, therefore, hereby refus- 
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AIR 1972 RAJASTHAN 83 (V 59.C 23) 
P. N. SHINGHAL, J. 


M/s. Stoneware Pipe and Sanitary 
Fitting Manufacturing Co. Ltd., Jaipur, 
Plaintiff v. The State of Rajasthan and 
another, Defendants. 


Company Suit No. 2 of 1968, in 
eed Case No. 1 of 1964, D/- 24-9- 


(A) Civil Procedure Code (1908), 
Order 6, Rule 2 — Variance between 
pleading and proof — The plea as to 
the existence of a prerogative in favour 
of the ruler of former State of Jaipur 
in respect of the statutory requirement 
as to registration being essentially a 
question of fact, it could not be rais- 
ed when it was not pleaded and there 
was no evidence. (X-Ref:— Jaipur 
Transfer of Property Act (1944), Section 
54). ATE 1967 SC 997, Followed. 

(Para 15) 

(E) J aipur Registration’ Act (1944), 
Section 17 — Registration of sales — 
There was no exemption from the re- 
quirement of registration even in favour 
of sales made by the Ruler. 

(Para 17) 
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(C) Jaipur Transfer of Property Act 
(1944), Section 53-A. — Nature of right 
under — The section does not give a 
right of action for a suit, including a 
so called defensive suit for restoration 
of possession forcibly taken by-the trans- 
feror or for injunction or compensation. 
AIR 1944 Oudh. 212 held to be not good 
law in view of AIR 1940 PC 1; AIR 
1949 Nag 410 held overruled by AIR 1955 
Nag 306. (Case law discussed). (X-Ref: 
Transfer of a aa Act (1882), Sec- 
tion 53-A). (Para 21) 
Cases Referred: Chronological Paras 
(1971) AIR 1971 Orissa 41 (V 58) 

= 36 Cut LT 613, Chaitan Dass 

v. Murali Dalai 19, 35 
(1970) AIR 1970 Guj 122 (V 57) ~- 

= 10 Gui LR 950. Vora Mulla 
Taheralai Mulla Akbarali v. 
Manoranjan Barua .. 26 
(1968) AIR 1968 SC 360 (V 55) 

= (1968) 1 SCR 447, Union of 
India v. Jubbi , 14 
(1968) AIR 1968 SC 794 (V 55) 

= (1968) 2 SCR 720,. Delhi Motor 
- Co. v. U. A. Basrurkar l 24, 26 
(1967) AIR 1967 SC 997 (V 54) 

= 1967 Cri LJ 950, Supdt. and 
Remembrancer of Legal Affairs 
West Bengal v. Corporation of 
Calcutta 14. 15, 16, 17 
(1967) AIR 1967 Bom 34 (V 54) 

= 67 Bom .LR 767, Maruti 
Gurappa v. Krishna Bala 19, 34 
(1964) ATR 1964 Raj 11 (V 51) 

= 1963 Raj LW 320, Motilal v, 

_ Jaswant Singh 26 
(1961) ATR 1961 Puni 378 (V 48) 

= 63 Punj LR 362, Sardarilal 

v. Shakuntala -Devi 25 
(1960) AIR 1960 SC 1355 (V 47). 
= 1960 Cri LJ. 1684, Director 

of Rationing and Distribution 

v. Corporation of Calcutta 13, 14 
(1957) ATR 1957 Andh Pra 854 (V 44) 

= 1956 Andh WR 830, Achayya’” .-. 
v. Venkata Subba Rao 19, 33, 35 
(1955) AIR 1955 Nag 306 (V 42) 
1955 Nag LJ 742, Dammu- 
Jal Pabulal Jain v. Mohammad 


Bhai 
(1954) AIR 1954 Mad 702 (V 41) 
= 1954-1 Mad LJ 583. Ettap- 
parambath  Atiyandi Pakkirichi 
Umma v. Kaiprath Kalandan '-19, $2 
(1954) AIR 1954 Pepsu 42 (V 41) 
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S. P. & S. FL Mfg. Co, v. State (Shinghal J.) 


(1951) AIR 1951 Pat 160 (V 38) 
iad Prasad Agarwalla v, Abdul 


ag 

(1949) AIR 1949 Nag 410 (V 36) 
= 1950 Nag LJ 78, 
Ghaslya v. Mt. Hiriyabai 

(1949) AIR 1949 Paz 464 (V 36) 
= ILR 28 Pat 351, Bajranpi 
Gope v. Rupnarain Mahton 

(1948) AIR 1948 Cal 147 (V 35) 
= 82 Cal LJ 273, mete Bala 
Ghosh v. Saroj Kumar Goswami 

(1947) AIR 1947 Pat 424 (V 34) 


= ILR 25 Pat 754, Madhuban 


Ganda v. Basanta Xhetri 


(1945) AIR 1945 All 422 (V 32). 


= 1945 All LJ 403. Pearey Lal 
v. Prithi Singh 

{1944). AIR 1944 Oudh 212 (V 31) 
= 1944 OWN 228. Ewaz Ali v. 
Mt. Firdous Jehan 

(1941) AIR 1941 PC 128 (V 28) 
= ILR 21 Pat 243. S. N. Banerji 
V. A RNE Lime and Stone Co. 


Ltd 
(1940) AIR 1940 PC. 1 (V 27) 
=. 6§6:Ind App 293, Probodh 
Kumar Das v. Dantmara Tea 
- Co Ltd. 
(1940) AIR 1940 Bom 281 (V 2 
42 Bom LR 501, Ramrao Nil- 
kanth v. Purnanand Saraswati 


wami 

(1940) AIR 1940 Nag 113 (V 27) 
= 1939 Nag LJ 216, Kashiprasad 
Sukhiram v. Bedprasad Parmesh- 


war 
(1940) AIR 1940 Oudh 1 (V 27 


= 1939 OWN 876, Mt. Firdos<- 


Bhulkoo: 
19, 30 


A-LE, 
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25 
20 
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19, 29, 31, 33 

22, 23 

22, 24, 25, 26, 28, 29, a 32, 34 
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Jahan v, Dr. Mohemmad Yunus 19, 29 


(1939) ATR 1939 AN 611 (V 26) 
= 1939 All LJ 692, Ram Chan-— 
der v. Maharaj Funwar 


(1931). AIR 1931 PC 79 (V 18) | 
= 58 Ind App 91, G.H. C. Ariff 
v, Jadunath Majumdar 


S. K.. M.- Lodna, 


19, 28, 29 


33 


21, 22 
tap Plaintiff: R, 


N. ‘Munshi, Govt, Advocate, for Defen- 


dants. .- 
` JUDGMENT: — 


Plaintiff Messrs 


Stoneware Pipe ard Sanitary Fittings _ 
Manufacturing Company Limited, Jaipur, 


was under 


members’ voluntary wind- 


ing-up. Shri Ram Gopal Chokhani was 


= ILR (1953) “Patiala 319, Mt. 
Chambi Devi v. L.-Gora Lal 

(1953) AIR 1953 Ajmer 19 {V .40) 
= 1952 AMLJ 33, Fateh Mohd 
v. Mst. Ghosia Bibi 

(1953) AIR 1953 Ajmer 47 (Vv 40). 
= 1953 AMLJ 109, Gulab 
Chand v. Madholal- 

(1952) AIR 1952 Orissa 143 {V 39). 
= JLR (1949) 1 Cut 705, Pad- 
-malabha Panda v. Appalanara- 
samma , | 


25 


19, 31 


19, 31 
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appointed its liquidator, but he obtain- 
ed.an order on July. 9. 1964 for the 
appointment of the Official Liquidator to 
be the liquidator, and for supervision 
by Court, The plaintiff has stated that 
Messrs Madanlal Kishore Singh ‘of 
Kishangarh obtained the permission of 
the former Jaipur State on January 17, 
1946 for establishing ‘a’ factory for the 
manufacture -of.stoneware -vipes and 
other sanitary fittings in Jaipur. They 
and some others promoted a public com- 
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pany under the name and style of M/s. 
Stone Ware Pipes and Sanitary Fittings 
Manufacturing Company Limited, and it 
was incorporated on March 16, 1946, 
under the Jaipur Companies Act. The 
permission and the rights and conces- 
sions etc. ‘granted to M/s. ‘Madanlal 
Kishore Singh were transferred to the 
Company, which appointed M/s. Madan- 
lal Kishore Singh as its managing agents. 


2. The managing: agents pursued 
their efforts to obtain allotment of a 
plot of land to the Company, in the 
industrial area, for the setting up of the 
Company’s factory. Plot No, 3, which 
is the suit plot. was allotted for the 
purpose. The managing agents then ad- 
dressed: letter Ex. 3 dated April 25, 
1946 to the Director of Industries and 
Commerce for delivery of. possession of 
the plot. The Director conveyed the 
sanction for the sale of that plot mea- 
suring 450 ft. x 483 ft. for the esta- 
blishment of a factory, at the rate of 
annas 4 per square yard. A sum of Rs. 
6,414/13/6 was accordingly deposited by 
the plaintiff against cash receipt Ex. 5 
dated September 6,-1947. Possession of 
the plot was given to the plaintiff and 
it provided a wire fencing where neces- 
sary. The plaintiff has contended that it 
then became the full owner, in posses- 
sion, of the suit. plot. 


3. The ‘plaintiff has -stated further 
that it constructed roads, buildings, sheds 
etc. in and over the suit plot, installed 
machinery and other equipment at’ a 
cost of about Rs. 58,956/4/- and started 
the production. Its grievance is that 
although it was the owner in possession 
of ‘the suit plot, the Urban Improvement 
Trust, defendant’ No. 2, illegally and 
forcibly occupied an area measuring 340 
ft. x 483 ft. (18246 2/3 square yards) in 
May, 1958. That- area has been marked 
ABFE in site-plan Ex. 8. while the entire 
area purchased by the plaintiff has been 
marked ABCD in that plan. Shri Ram- 
pal Singh. who was a share-holder and 
ex-director of ` the Company. held a 
discussion with the Organizer. Industrial 
Estates, Industries and Supplies depart- 
ment, in that connection, -and the Orga- 
nizer sent him reply Ex: 9 dated Janu- 
ary 3, 1959 enquiring about his expecta- 
tion of the price for the total area. ex- 
cluding the area-enclosed by the factory. 
While these efforts to recover the land 
were going on, an extraordinary meet- 
ing of the members of the Company 
was held on August 31, 1961 in which 
the - aforesaid decision was taken to 
wind it up voluntarily and to appoint 
Shri‘ Ram Gopal Chokhani as the liqui- 
dator. Shri Chokhani-found letter Ex. 
11 of April 1962. pasted- on the factory 
premises stating that as the plaintiff was 
under liquidation and had not fulfilled 
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the conditions on which the land was 
allotted, and there was no chance of 
the land being utilised for the purpose 
for which it was allotted, it stood for- 
feited and its possession resumed by 
the Government. with effect from the 
date of the order. Shri Chokhani lodg- 
ed a protest unäer letter Ex. 12 dated 
April 23, 1962, but did not receive a 
reply. The plaintiff then gave a notice 
under Section 80 of the Code of Civil 
Procedure, on June 30, 1962. 


4. | When the’ Official Liquidator 
took over the winding up proceedings 
under the Supervision of the Court. he 
gave a notice (Ex. 14) to the authori- 
ties concerned under Section 80 of the 
Code of Civil Procedure on December 
22/30, 1965. No reply was received, and 
the Official Liquidator advertised the 
sale of the plot by public auction, along 
with the structures and the machinery, 
fixing December 22, 1966, as the date of 
auction, The Director of Industries in- 
formed the Official Liquidator (by his 
letter Ex. 20 dated December 12, 1966) 
that the plot was in the possession of 
the Government since April 7, 1962 and 
that the Official Liquidator had no right 
to sell it but could remove the struc- 
ey or the machinery installed in the 
shed -> l i 

_ 5. The plaintiff has filed the pre 
sent suit with these allegations. on 
November 15. 1957, in forma pauperis, 
and prayed for a decree for (i) restora- 
tion of possession of 18246 2/3 square 
yards of land marked ABFE in site-plan 
Ex. 8 and, if need be, for demolition of 
the constructions made by the defen- 
dants, and. (ii) payment of Rs, 11,450/- 
by ‘way of mesne profits up to date of 
the suit and thereafter at the rate of 
Rs. 1,200/- per annum until restoration 
of possession. In the alternative, the 
Plaintiff had prayed that a decree may 
be passed for the payment of Rupees 
1,82.466/66 as compensation in lieu of 
the price of the land marked ABFE. 
The plaintiff has further prayed. that the 
defendants may be restrained. by means 
of: a prohibitory: injunction, from inter- 
fering with its possession on the -re~ 
maining land measuring 5903 1/3 square 
yards marked CDEF in site plan Ex. 8. 
In the alternative, the plaintiff has pray- 
ed for restoration of possession of that 
land by ejecting the defendants,. or for 
the payment of -Rs. 59,033/34 as com- 
pensation at the rate of Rs. 10/- per 
square yard. It has prayed for the 
award, of interest and costs also. 


.6. ` A. written statement has been 
filed by the State of Rajasthan. defen- 
dant No. 1. but not by the Urban Im- 
provement Trust. The State has tra- 
versed the claim altogether by denying 
almost all.the important averments in 
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the plaint. It has pleaded that the 
plaintiff has no right, title or interest 
in the suit’ land,:and that it is not its 
owner. The plaintiff’s possession on the 
suit land has also been’ denied. It has 
been stated that the letter (Ex. 9) dated 
January 3, 1959 was written because of 
a mis-representation of the facts to 
the Director and that it does not con- 
fer any right or title in the plaintiff. 
The defendant has also challenged the 
legality of the notice under Section 80 
Civil Procedure Code. In particular, it 
has been pleaded that the plaintiff has 
not filed a copy of the sale-deed. that 
it does not appear that the sale deed 
was registered and that there was there- 
fore no valid sale in favour of the plain- 
tiff who had no locus standi to file 
the suit. Then it has been... pleaded 
that the defendants are in lawful oC- 
cupation of the suit land as owners.. It 
bas been pleaded further that the suit 
is not within limitation -and that the 
valuation mentioned. in the plaint is 
much below the market value which is 
not less than Rs. 25/-. per square yard. 
A plea of non-joinder of parties has also 
been taken: 


T. The following issues were 
framed on February 20, 1969, in con- 
sultation with the learned counsel for. 
the parties who. agreed that these were 
the only points for decision in the case; — 

: Does the land covered by plot 
No. of the Industrial area, Jaipur 
South. Jaipur, and described in para- 
graph 3 of the plaint belong to the 
plaintiff-company? 

a Has the Government taken egal 
and unauthorised possession of the land 
marked ABFE in the plan (Annexure 1) 
annexed to the plaint, in May, 1958? 

3. Is the plaintiff-company entitled to 
get mesne profits at the rate of Rupees 
1,200/- p- a. from May. 1958, until res- 
toration of possession? 


4. Is the plaintiff-company in posses- 
sion of the land marked CDEF in the 
plan (Annexure I) appended to the 
plaint? If so, is it entitled to restrain 
the defendants from interfering with its 
possession? 

5. Has the plaintiff-company no lo- 
cus-standi to file the present suit? 

6. Is the suit within limitation? 

7. Is the plaintifi-company entitled 
to get compensation in lieu of the price 
of the land covered by plot No. 3 in 
question as stated in paragraph 18 of 
the plaint? 

8 Is the notice served on the de- 
fendant not correct and if. so, what is 
fts effect? 

9. Relief? 


8. Learned daama karoe 
has frankly stated that he has nothing 
to say in regard to issues Nos, 6 and -8 
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and that the former may be decided in 
favour of the plaintiff and the latter 
against the defendants. A perusal of the 
record shows that this contention is 
quite justified, and the.two issues are 
decided accordingly. I shall deal with 
the remaining issues ad seriatim, 


9. Issue No. 1. 

This issue relates to the question 
whether the suit plot belongs to the 
plaintiff? The learred counsel for the 
parties have addressed their. arguments 
both on facts and law and I shall examine 
them separately. I shall examine the 
facts first. 


10. It will be recalled that--it is 
the plaintiff's case hat Messrs Madan- 
lal Kishore Singh applied to the Govern- 
ment of the former Jaipur State ` for 
permission to establish a factory for the 
manufacture of stoneware pipes and 
other sanitary fittings, and that permis- 
sion was granted to them on January 
17. 1946. The plaintiff has been able to 
establish this contention by the state- 
ments of Kishore Singh P. W. 3, Shiv- 
charan Das P. W. 4 and Ishwari Singh 
P, W. 6. Kishore Singh was a partner 
of the firm of Messrs Madanlal Kishore 
Singh, and so also his son-in-law Ishwart 
Singh P. W. 6. Eoth these witnesses 
have stated that Messrs Madanlal 
Kishore Singh obtained permission from 
the former Jaipur State for establishing 
a factory for manufacturing stoneware 
pipes and sanitary fittings etc. and that 
a company under the name and style 
of Messrs. Stone Ware Pipes and Sani- 
tary Fittings . Manufacturing Company 
Limited was incorporated to carry on 
that business. Agreement Ex. 1 was 
made (on February 26, 1946) between 
Messrs Madanlal Kishore Singh and the 
plaintiff for the sale of the concessions 
obtained by the former from the Gov- 
ernment of'Jaipur as well as the right 
to acquire the land described in the 
letter of the Director of Industries (No 
9660 dated November 2, 1945). , Both 
Kishore Singh and Ishwarji Singh affix: 
ed their.:signatures <o agreement Ex. 1, 
and they have proved the signatures of 
the other executants also. They have 
further stated that zhe agreement was 
ratified in a meeting of -the Board of 
Directors of the plaintiff-on May 4, 
1946 and Ex. 2 has. been produced as 
the record of those proceedings. Shiv- 
charan Das Khandelwal P. W. 4 has also 
proved documents Exs. 1 and 2. The 
statements of Kishore Singh and Ish- 
wari Singh also go to prove that Messrs 
Madanlal Kishore Singh were appointed 
as the managing agents of the plaintiff. 

They have statel that letter Ex. 3 
was sent by Ishwari Singh on April 25, 
1946, on behalf of tke plaintiff, for deli- 
very: of possession of the. suit plot to 
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the plaintiff, with the assurance that its 
cost would be paid as soon as the deci- 
sion of the Director of Industries was 
received. Ex, 21 dated April 29, 1946 
is another letter of Ishwari Singh in- 
forming the Director. of Industries about 
the incorporation of the plaintiff and 
requesting him to convey the sanction 
for the setting up of the factory in its 
name. Kishore Singh has stated that 
the managing agents of the plaintiff re- 
ceived Government sanction Ex. 4 dated 
May 21, 1946 for.the sale of the suit 
plot measuring 450 ft. x 483 ft. at the 
rate of annas 4 per square yard, and 
asking for the immediate remittance of 
the cost. Kishore Singh has stated that 
the plaintiff deposited the full price 
under receipt Ex. 5 (dated September 6, 
1947). Both Kishore Singh and Ishwari 
Singh have stated that the Government 
then delivered possession of the suit 
plot to the plaintiff. which put up a 
fencing and built a chimney, tinsheds 
efc. 


A perusal of letter Ex. 9 of the 
Organizer, Industrial Estates, Govern- 
ment of Rajasthan, Jaipur, dated Janu- 
ary 3, 1959, also shows that that officer 
asked Shri Rampal Singh to intimate the 
expected price of the total area excluding 
the area enclosed by the factory, at an 
early date. The genuineness of t 
letter has been admitted by the res- 
pondents. Ex. 11 is a letter of the 
Director of Industries and Supplies 
Government of Rajasthan, Jaipur. It is 
of April 1962 and is addressed to Shri 
Ram Gopal Chokhani, the former liqui- 
-dator of the plaintiff. The genuineness 
of this letter has also’ been admitted. It 
states that as the plaintiff had not ful- 
filed the conditions on which land was 
allotted in Jaipur, and there were no 
chances of the land being utilised by 
the plaintiff for the purpose for which 
it was allotted, it stood forfeited to the 
State and its possession resumed with 
effect from the date of the issue of the 
letter. The letter shows that the land 
had been allotted to the plaintiff. Shri 
Ram Gopal Chokhani protested against 
that letter in communication Ex. 12 
dated April 23, 1962, which was sent by 
his counsel to the’ Director of Industries 
and Commerce. It also appears from 
letter Ex. 20 dated December 12, 1966 
of the Director of Industries that the 
plot was in the possession of the Gov- 
ernment only with effect from April 7, 
1962. 


11. As against this evidence of 
the plaintiff, learned Government Ad- 
vocate has relied on letter Ex. A-3 
dated December 10, 1958, of the Secre- 
tary, Urban Improvement Board, to the 
Director of Industries, advising that 
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acquisition proceedings may be taken 
in respect of the suit land.. But. for 
obvious reasons, the letter can be of no 
benefit to the defendant. Learned Goy- 
ernment Advocate has invited my at= 
tention to the statements of C. M. Misra 
D. W. 1 and V. K. Gadhoke D. W. 4 
also. C. M. Misra is the Manager of 
the Industrial Estates. since July. 1961 
and he has stated nothing which can 
be said to have a bearing on the ques- 
tion of purchase of the suit land by the 
plaintiff. On the other hand he has 
stated that it appeared from letter Ex, 
11 (of April 1962) that-the suit land 
was in the possession of the Company 
before April 7, 1962. V. K. Gadhoke 
D. W. 4 was working as Executive 
Engineer of the Improvement Trust in 
Jaipur at the time of -his statement, 
but he has. not stated anything which 
could be said to bear on the purchase 
of the suit land by the plaintiff. 

12. The evidence of the plaintiff 
is sufficient to prove that the suit land 
was allotted to the plaintiff. that sanc- 
tion for its sale was conveyed in favour 
of the plaintiff, that the plaintiff was 
asked to pay -its price at the rate of 
annas 4 per square yard, that the price 
was paid by the plaintiff and that pos- 
session of the land was delivered to it, 
The question however remains whether 
this was enough to establish the trans- 
fer of the land to the plaintiff? 


13. It will be recalled that the 
defendant State has taken the plea that 
as there was no registered sale-deed of 
the suit land in favour of the plain- 
tiff, no right, title or interest could have 
passed in its favéur. The learned coun 
sel for the plaintiff has tried to meet 
this plea in two ways. Firstly. he has 
argued that as: the transfer took place 
during the period when the land be- 
longed to the Maharaja of Jaipur, who 
was a Sovereign, it was not necessary 
for him to effect the sale in accord- 
ance with the provisions of Section 54 
of the Jaipur Transfer of Property Act, 
1944 or Section 17 of the Jaipur Re 
gistration Act, 1944, which came into 
force on February 8, 1944. The learn- 
ed counsel has thus argued that the 
Maharaja was not bound by the two 
Acts by virtue. of his prerogative as 
the Sovereign of Jaipur. He has plac- 
ed reliance on Director of Rationing and 
Distribution v. Corporation of Calcutta, 
AIR 1960 SC 1355, in support of his 
argument. Secondly, the learned coun 
sel has argued that the plaintiff is, af 
any rate, entitled to maintain the suit 
under Section 53-A of the Transfer of 
Property Act, 

14. So far as the first argument 


is concerned, the learned counsel has 
pointed out that His Highness’s sanction 
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for the sale of the suit plot was con- 
veyed in the Directors letter- Ex. 4 
dated May 21, 1946, on payment of its 
price at the rate of annas 4 per square 
yard.. When that price was’ paid under 
receipt . Ex. 5 dated September 6, 1947, 
there owas, according to the learned 
counsel, a completed sale in favour of 
the plaintiff for it was not necessary for 
a sale by the Sovereign to comply with 
the ‘requirements of Section 54 of the 
Jaipur Transfer of Property: Act, 1944 
or Section 17 of the Jaipur: Registration 
Act, 1944. On the other hand, the 
learned Government Advocate has point- 
ed out that the decision in AIR 1960 SC 
1355 has been overruled by their Lord- 
ships of the Supreme Court in Supdt. 
and Remembrancer of Legal Affairs, 
West Bengal v. Corporation of Calcutta, 
AIR 1967 SC 997.: He has made a refer- 
ence to Union ‘of India v. Jubbi, AIR 
1968 SC 360 also in which the view 
taken in Superintendent and Remem-~ 
brancer of Legal Affairs’ case, AIR 1967 
SC 997 has been affirmed. 


15. It may be said to be beyond 
controversy, however, that the question 
of the existence of a prerogative of 
the nature urged by Mr. Lodha is essen- 
tially a question of fact. As has been 
held by their Lordships in the case of 
Superintendent and Remembrancer of 
Legal Affairs, West Bengal, AIR 1967 
SC 997 with reference to the common 
law doctrine that the Crown is not 
bound by statute save by express pro- 
vision or necessary implication, such a 
be examined on the 
of the case. It was therefore 
necessary for the plaintiff to plead and 
establish that the Maharaja of the for- 
mer Jaipur State enjoyed the preroga- 
ive that he was not bound by statute 
save by express provision or by neces- 










plea which has not been taken and for 
which there is no evidence whatsoever, 


.. 16. It may also be mentioned that 
their Lordships of the Supreme Court 
have clearly held in .Supdt.' and Remem- 
brancer. Legal Affairs West Bengal’s 
case, AIR 1967 SC 997 that the common 
law doctrine that the Crown is not 
bound by statute save by express pro- 
vision or necessary implication, is a rule 
or canon of interpretation as distinguish- 
ed from a rule of substantive law: and 
there is nothing to show that such a 
rule or canon of interpretation was fol- 
lowed by the courts in the former Jai- 
pur State so as to justify its considera- 
tion by me. 

17. There is one more point 
against the argument of Mr, Lodha. The 
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prerogative referred to by him has not 
been shown to be based on any legal 
doctrine prevalent in the former Jaipur 
State, but emerges from analogy from 
the ‘common law doctrine that the 
Crown is not bound by statute save by 
express provision or necessary implica~ 
tion. Where, therefore, there is any 
express provision or necessary implica- 
tion to the contrary, the alleged preroga- 
tive would not be available and the 
Ruler would be bound by the ordinary 
law. A perusal of the Jaipur Registra- 
tion Act, 1944 shows that Section 17 
(1) thereof provided, inter alia, for the 
compulsory registration of non-testa- 
mentary instruments purporting to ofr 
operating to create, declare; assign, limit 
or extinguish any right. title or inter- 
est, of the value of Rs. 100/- and up- 
wards to or in immoveable property. 
Exceptions to that requirement were 
provided in sub-section (2) of Section 17. 
One of these was a srant of immoveable 
property by the Government. It 
therefore be fair and reasonable to hold 
that even if there was any such prero- 
gative in the former Jaipur State as has 
been urged by the learned counsel for 
the plaintiff, the provision in Section 17 
of the Jaipur Registration Act had the 
effect of exempting only those instru- 
ments which fell within -the purview of 
sub-section (2). In other words. the sta- 
tute provided, by mecessary implication, 
that a sale of immoveable property of 
the value of Rs. 100/- or more would be 
effected only by = registered instru- 
ment and not otherwise as there was no 
exemption in favour of sales made by 
the Ruler. Such a reasoning has found 
favour in the judgment of their Lord- 
ships of the Supreme Court in the case 
of Superintendent and Remembrancer 
of Legal Affairs, West Bengal, AIR 
1967 SC 997 (paragraph 16). 


18. Before EE this point it 
may be mentioned. that learned Gov- 
ernment Advocate has invited my at- 
tention to Section 42 - of the Govern- 
ment of Jaipur Act. 1944. for the pur- 
pose of showing thet' the only preroga~ 
tive of His Highness the Maharaja of 
Jaipur, which was preserved from June 
1, 1944 onwards when that Act was 
promulgated, was che prerogative to 
make and pass Acts, Proclamations and 
Orders in His Highnsss’s discretion witb- 
out reference to the Legislative Coun 
cil 


19. The second argument of the 
learned counsel for zhe plaintiff is based 
on Section 53-A of the Jaipur Transfer 
of Property Act, 1544. That section is 
similar in all respects to Section 53-A 


of the Indian Transfer of Property 
Act, 1882 which ‘is now in force in 
Rajasthan, Learned Counsel for the 
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plaintiff has therefore argued that as 
the transfer of the suit land for con- 
sideration is evidenced by documents 
Exs. 4, 9. 11, 20 and 43, which have 
been signed on behalf of the transferor 
and from which the terms necessary to 
constitute the transfer can be ascertain- 
ed with reasonable certainty. and the 
transferee namely the plaintiff. has, as 
part-performance of the contract taken 
possession of the land and has paid the 
price thereof as evidenced by cash re- 
ceipt Ex 5, and the plaintiff has per- 
formed or is willing to perform its 
part of the contract. then, notwithstand- 
ing that the contract, though required 
to be registered, has not been register- 
ed. or the instrument of: transfer has not 
been completed in the manner pres- 
cribed therefor by Section 54 of the 
Transfer of Property Act. the defen- 
dants are debarred from enforcing any 
right against the transferee -in respect 
of the suit property. 


_ The learned counsel has argued 
further that as the defendants have 
forcibly dispossessed the plaintiff, it can 
maintain the present suit for restora- 
tion of possession, injunction and com- 
pensation. Developing the argument 
the learned counsel has contended that 
the words of Section 53-A of the Trans- 
fer of Property Act do’ not justify the 
view that the ‘plaintiff. as such, is in 
all circumstances debarred from the 
benefit of the section, and that as long 
as he uses it as a shield, he should be 
entitled: to the equity of part-perform- 
ance contained in it. It has been urged 
that if this view is not upheld, a power- 
ful transferor may always defeat the 
salutary provisions of the section by 
dispossessing the transferee by force and 
compelling him to take the position of 
a plaintiff. For this argument the learn- 
ed counsel has placed reliance on Ram 
Chander ‘v. Maharaj Kunwar, AIR 1939 
All 611; Mt. Firdos Jahan v. Dr. Moha- 
mmad Yunus AIR 1940 Oudh 1, Ewaz Ali 
v. Mt. Firdous Jehan. AIR 1944 Oudh 212: 
Bhulkoo Ghaslya v. Mt. Hiriyabai, AIR 
1949 Nag 410; Fateh Mohd. v. Mst. 


Ghosia Bibi, AIR 1953 Ajmer 19; 
Gulab : Chand v. Madholal, AIR 1953 
Ajmer 47; Ettapparambath  Atiyandi 


Pakkirichi Umma v. Kaiprath Kalan- 
dan, AIR 1954 Mad 702; Achayya v. 
Venkata Subba Rao, AIR 1957 Andh 
Pra 854; Maruti Gurappa v. Krishna 
Bala, AIR 1967 Bom 34 and Chaitan 
Das v. Murali Dalai, AIR 1971 Orissa 


x *& 


- 20. The point which therefore 
requires consideration is whether the 
benefit which has been allowed to the 
transferee under Section 53-A of the 
Transfer of Property Act gives him a 
right to institute a suit for the resto- 
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ration of possession of the property lost 
by him by the machinations of the 
transferor. or for the.issue of a prohi- 
bitory injunction or recovery of come 
pensation. 


_ 21 It has to -be remembered in 
this connection that in view of the pro- 
visions of Section 54 of the Indian 
Transfer of Property Act, 1882 and Sec- 
tion 17: read with Section 49 of the 
Indian Registration Act. 1908, a trans- 
fer of tangible immoveable property of 
the value of one hundred rupees and 
upwards could be made only by a re- 
gistered instrument. It was therefore 
held by their Lordships of the Privy 
Council in G. H. C. Ariff v. Jadunath 
Majumdar, AIR 1931 PC 79 that the 
English equitable doctrine of part-per- 
formance could not prevail in India so 
as to set at naught the express statu- 
tory provisions of the aforesaid sections 
of the Transfer of Property Act and 
the Registration Act. To relieve the 
hardship, the Transfer of Property (Am- 
mendment) Act, 1929 , introduced the 
equity of part-performance in Indian 
law by enacting Section 53-A, and this 
was reinforced by amendments in the 
Registration and the Specific Relief Acts. 
It is significant, however, that the Eng- 
lish equity of part-performance was 
only partially introduced in our coun- 
try so that it can be availed of within 
the four corners of Section 53-A of the 
Transfer of Property Act. As the Jai- 
pur Transfer of Property Act, 1944 con- 
tained a provision similar to Section 
53-A of the Indian Transfer of Pro- 
perty Act, a similar limitation will 
hold good in the present case. 


_ Thus for the purpose of understand- 
ing and applying Section 53-A it has 
to be borne in mind that if the sec- 
tion has not been in existence at al, 
no defence would have been available 
to the transferee if the transfer in his 
favour fell short of the requirement of 
Section 54 of the Transfer of Property 
Act, The transferee, in that case. could 
not take resort even to a plea of estop- 
pel in -face of the statutory provisions 
of Section 54 of the Transfer of Pro- 
petty Act and Section 49 of the Regis- 
tration Act. It appears to me, there- 
fore, that the effect of Section 53-A is 
to provide that the transferee will be 
able to protect his possession against 
the trarisferor if the requirements of 
Section 53-A are fulfilled. The protec- 
tion is statutory, but it is of limited 
import and efficacy for it has to be 
confined to the wordings of the sta- 
tute. The statute, as has been stated, 
raises a bar. against the transferor in- 
asmuch as it debars him from  "en- 
forcing against the transferee ............ 
any right in respect of the property of 
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which the transferee has taken ‘or con- 
tinued in possession, ......... *. The sec- 
tion does not therefore give to the 
transferee a right of action for a suit, 
including a so-called defensive suit for 
restoration of possession forcibly taken 
by the transferor, or for injunction or 
compensation. Any other view will re 
sult in setting at naught the provisions 
of Section 54 of the Transfer ‘of Pro- 
perty Act and Section 17 of the Regis- 
tration Act. 


22. It will be recalled that Sec- 
tion 53-A of the Transfer ‘of Property 


Act came into existence for the pur- 
pose of mitigating the effect -of the 
judgment of their Lordships of the 


Privy Council in AIR 1931 PC 79. I 


have therefore looked into the two 
subsequent pronouncements of their 
Lordships in Probodh Kumar Das v. 


Dantamara Tea Co. Ltd., ATR 1940 PC 
1 and S. N. Banerji v. Kuchwar Lime 
and Stone Co. Ltd., AIR 1941 PC 128. 
In Prebodh Kumar Dass cas, the 
plaintiffs were at least partly in pos- 
session of what may shortly be stated 
as the K. T. estate, under a contract of 
sale dated October 10, 1931, but no con- 
veyance was executed in their favour. 
On the other hand the defendants had 
a duly completed title, but were not 
in possession. A dispute arose between 
them about the right to export the tea 
quota of the K, T. estate under the 
Indian Tea Control Act. The Licens- 
ing Committee ultimately recognised 
the defendants as entitled to the ex- 
port quota rights of the estate. The 
plaintiffs filed a suit for-a declaration 
that the defendants had no such right 
or title to the estate and were debarred 
from enforcing any right to it,- includ- 
ing the right to sell tea under the ex- 
port quota. They also sought an in- 
junction. In doing so, they relied on 
Section 53-A of the Transfer of Property 
Act. 


Jt may be said that, fm a sense, 
they resorted to the remedy of suit 
under compulsion, in order to defend 


their possession of the K. T. estate and 
all that the possession signified. Even 
so, their Lordships took the view that 
the amendment of law effected by the 
enactment of Section 53-A conferred ‘no 
right of action on a transferee in pos- 
session under an unregistered contract 
of sale. In expressing themselves on 


the point, they observed as follows,— 


“The section is so framed as to im- 
pose a stautory bar on the transferor: 
it confers no active title on the trans- 
feree. Indeed, any other reading of it 
would make a serious inroad on the 
whole scheme of the Transfer of Pro- 
perty Act.” (Emphasis added). 
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It therefore appears that Section 53-A 
cannot be said to confer a right of 
action on a transferee in possession 
under an unregistered contract of salg 
so that it is not permissible. for him to 
institute a suit for restoration of pose 
Session of injunction ete. under its aus 
thority. 


23. Their Lordships of the Privy. 
Council again examined the nature of 
the equity of part performance (in Sec 
tion 53-A of the Transfer of Property; 
Act) in S. N. Banerji’s case, AIR 1941] 


PC 128. The Secretary of State there 
granted to the Kuchawar Lime and 
Stone Company Limited quarrying 


leases ‘for 20 yeers. The Company 
went in liquidation in 1933 and agreed 
with one Bose for the sale tc him of 
the rights under tke leases subject to 
the sanction of the Board of Revenue, 
The agreement was not registered. In 
1934 the Government purported to for- 
feit the leases and gave permission to 
the appellant to enter and work the 
quarries, which . thzy did. No formal 
lease: to the appellants was executed, 
In September 1934, the respondenf 
Company brought a suit against the 
Secretary of the State for a declarae 
tion that their leases had not been fore 
feited and for an injunction restraine 
ing the defendant from granting leases 
to the appellant or others. When the 
case came up before their Lordships on 
subsequent developments, they made 
the following observation regarding the 
scope of Section 5-A of the Transfer 
of Property Act,— : 


“But the words of the section make 
it quite plain that -he section does not 
operate to create a form of transfer of 
property which is exempt from registras 


tion. It creates no real right: it mere- 
ly creates rights of estoppel between 
the proposed transferee and transferor 


IOIEN (Emphasis added). 


It was therefore declared to be law, as 
far back as in 194. that Section 53-A. 
did not create any “real right” beyond 
the right to plead 2stoppel in spite of 
the provisions of Section 54 of the 
Transfer of Property Act and Section 
17 read with Section 49 of the Regise 
tration Act. 


24. The view expressed by ther 
Lordships in Probodh Kumar Das’s case 
AIR 1940 PC 1 has been approved and 
followed by their Lordships of the 
Supreme Court in Delhi Motor Co. v, 
U. A. Basrurkar, AIR 1968 SC 794. 
The plaintiff in that case was the Delhi 
Motor Company, which was a partnere 
ship firm. It entered into a contrac# 
with the defendant Company for tak- 
ing a sub-lease of a building of which 
the defendant Company was the tenanf, 


MoT 


Three unregistered documents evidenc- 
ed that transaction which did not, in 
terms, purport to be a sub-lease and 
was in the form of partnership. Pos- 
session of a portion of the building was 
given to the plaintiff on April 1, 1950, 
but it was dispossessed thereafter. It 
brought a suit for possession, damages 
and injunction. Their Lordships found 
that the lease was for a minimum 
period of 15 months so that it fell 
within the purview of Section 107 of 
the Transfer of Property Act and 
could be made by a registered instru- 
ment only. They- accordingly held that 
the plaintiff could not claim any rights 
on the basis of the lease evidenced by 
the unregistered documents. While re- 
flecting the argument of the learned 
counsel for the plaintiff to the contrary, 
their Lordships held as follows,— 


“In our opinion, this argument 
proceeds on an incorrect interpretation 
of- Section 53-A, because that section 
is only meant to bring about a bar 
against enforcement of rights by a les- 
sor in respect of property of which the 
lessee had already taken possession, but 


does not give any right to the lessee 
to claim possession or to claim any 
other rights on the basis of an unre- 


gistered lease. Section 53-A of the 
Transfer of Property Act is-only avail- 
able as a defence to a lessee and not as 
conferring a right on the basis of 
which the -lessee can claim rights 
against the lessor. ‘This interpretation 
of Section 53-A was clearly laid down 
by their Lordships of the Privy Coun- 
cil in Probodh Kumar Das v. Danta- 
mara Tea Co.” (Emphasis added). 


If I may say so with respect, this 
decision will govern the controversy 
before me for in both the cases the 
plaintiff was put in possession by the 
transferor and was compelled to raise 
a suit for restoration of possession, in- 
function and compensation. „As their 
Lordships have laid it down that such 
a suit cannot be maintained, it follows 
that the plaintiff is, not entitled to 
maintain the present sult. 


25. The learned Government Ad- 
vocate has cited a number of other de- 
cisions In support of the view .I have 
taken, and I may as well refer to them 
before examining the cases cited by 
the plaintifi’s learned counsel. It has 
thus been held in Ramrao Nilkanth v. 
Purnanand Saraswati Swami, AIR 1940 
Bom 281, on the authority of the deci- 
sion of their Lordships of the Privy 
Council in Probodh Kumar Das’s case, 
AIR 1940 PC 1, that Section 53-A of 
the Transfer of Property Act serves as 
a defence and cannot be made a ground 
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of attack. A similar view has been 
taken in Madhuban Ganda v. Ba- 
santa Khetri, AIR 1947 Pat 424: 
Bajrangi Gope v. Rupnarain Mah- 
ton, AIR`1949 Pat 464 and Parul Bala 
Ghosh v, Saroj Kumar Goswami, AIR 
1948 Cal 147. In Hari Prosad Agar- 
walla v. Abdul Haq, AIR 1951 Pat 
160, the suit was, instituted by the les- 
sors who were put in possession. The 
lease was however not made in ac- 
cordance with the law and the defen- 
dants illegally started using the land 
for extracting fire-clay. It was held by 
Sinha, J., that Section 53-A gives no 
right to a transferee to come to court 
as a plaintiff either to maintain his 
possession or to recover possession if he 
is dispossessed. A similar view has 
been taken in the case of a suit by a 
dispossessed transferee’ in Mt. Chambi 
Devi v. L. Gora Lal, AIR 1954 Pepsu 
42. In Sardarilal v. Shakuntala Devi, 
AIR 1961 Punj 378, it has been held 
that the right which is conferred by 
Section 53-A is in the nature of a pas- 
sive equity available only to the defen- 
dant, for the protection of his posses- 
sion, without conferring upon him any 
active title and on its basis the law in 
India does not permit him to sue. 

26. Motilal v. Jaswant Singh, 
AIR 1964 Raj 11 is a decision of this 
court in a suit under Order 21, Rule 
63, Civil P. C. It has been held by 
Bhandari, J., (as he then was) that the 
language of Section 53-A must be 
construed as debarring any person com- 
ing to a court of law from enforcing 
any right against the transferee and 
that it does not give any right to the 
transferee so that he can not maintain 
a suit for the declaration of his title 
under Order 21, Rule 63, Civil P. C. 
In Vora Mulla Taheralai Mulla Akbar- 
alli v. Manoranjan Barua, AIR 1970 
Guj 122, the suit was instituted by the 
transferee who was in possession and 
had paid. the price of the house to Ali- 
hussain. The defendant obtained a de- 
cree against Alihussain and got the 
house attached. The plaintiff raised an 
objection under Order 21, Rule 58, 
Civil P. C., but it was rejected. He 
therefore filed a suit for declaration 
that the house was not liable to attach- 
ment and sale. Following the decisions 
of their. Lordships of the Privy Coun- 
cil in Probodh Kumar Das’s case AIR 
1940 PC 1 and of their Lordships of 
the Supreme Court in Delhi Motor Co.’s 
case, AIR 1968 SC 794, their Lord- 
ships of, the Gujarat High Court held 
that a transferee does not get any right 
under Section 53-A to claim possession 
for he: can only plead estoppel against 
the transferor in order to defend his 
raga He cannot maintain any 
suit, 
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28. I have gone ` through the 


cases cited by the learned counsel for 
the plaintiff. The first of these is a 
judgment of Thomas, C. J.,.AIR 1939 
All 611. There the plaintiff was a‘ les- 
see of certain properties under a, deed 
of lease which was duly registered but 
was not signed by either the lessor or 
the lessee in accordance with the pro- 
visions of Section 107 of the Transfer 
of Property Act. Nevertheless the 
plaintiff had obtained possession. The de- 
fendants demolished a part of the pro- 
perty and it was alleged that this was 
done in collusion with the Municipal 
Board on the ground that the build- 
ing was dangerous. The plaintiff brou- 
ght a suit for injunction restraining the 
defendants from imterfering with any 
of his rights as the lessee. A contro- 
versy arose whether ‘this was permis- 
sible under Section 53-A of the Trans- 
fer of Property Act. The learned Chief 
Justice took the view that the plaintiff 
was not attempting to set up a trans- 
fer which was invalid; he had not in- 
stituted the suit for the declaration of 
the validity of the transfer and he had 
not instituted the suit in which he 
claimed an order against the defendant 
directing him to perform’ any covenant 
of the transfer. He therefore held that 
as the plaintiff was seeking to debar 
the defendant from interfering with , his 
possession, he was, in a sense, “really 
a defendant” and there was nothing in 
Section 53-A to dis-entitle him from 
maintaining the suit. i 

. It will be sufficient for me to say 


that the decision of their Lordships of 
the Privy Council in Probodh Kumar 


Das’s case, AIR 1940 PC 1 was not 
available by then. Moreover the facts 
of the case were quite different. The 


learned counsel for the parties have 
not invited my attention to any..recent 
judgment of their Lordships of the 
Allahabad High Court, but I have read 
a Bench decision of the Allahabad High 
Court in Pearey Lal v. Prithi Singh, 
AIR 1945 All 422 in which a somewhat 
different view appears to have been 
taken. 


29. Mt. Firdos Jahan’s--case, AIR 
1940 Oudh 1 was decided by.a learned 
Single Judge following the decision in 
Ram Chander’s case, AIR 1939 All 611. 
By then the decision of their Lordships 
of ‘the Privy Council in Probodh Kumar 
Das’s case, AIR 1940 PC -1 ‘was- not 
available. The suit was by the vendee 
under Order 21, Rule 103, Civil P. C. 
and it was held to be by way of a de- 
fence so that the benefit of Section- 53-A 
of the Transfer of Property Act was 


by Thomas, C. J. and -Misra, J., who 
followed the decision in Ram Chander’s 
case. By that time, the decision in 
Probodh Kumar Das’s casé, had become 
available but their Lordships explain- 
ed it away by saying that when: their 
Lordships of the Privy Council used the 
word “defendant” they used it to de- 
scribe the position of a person who 
pleaded Section 53A and that what 
they had said was that His position 
must be that of a person- who invoked 
the ‘section for defending himself against 
his transferor. With utmost respect to 
the learned Judges, I am unable to 
think that this coud be said to be’ a 
correct interpretation of the decision of 
their Lordships of the Privy Council in 
Probodh Kumar Das’s case. 


30. _ The next case cited by Mr, 
Lodha is AIR 1949 Nag 410. -It was 
held in that case thet while Section 53-A 
creates a defence, it’ gives the’ part- 
performer a right to resist dispossession, 
and if, in point of fact, he is forcibly 
ejected, he has his remedy, for, were 
it otherwise, the shield would be use- 
less against resolute men who relied on 
the strong arm of force. That was a 
judgment of a leamed Single J udge, 
but he does not appear to have taken 
note of the other decision of his own 
court in Kashiprasad Sukhiram v. Bed- 
prasad Parmeshwar, AIR 1940 Nag 113. 
That was a case ‘in which the plaintiff 
claimed to be the occupancy- and~ the 
absolute occupancy tenant of the. lands 
In the suit, on sale by the defendant 
under an unregistered sale-deed for a 
sum of Rs. 300/-. The plaintiff contend- 
ed that he allowed the defendant to 
continue in possession as on an “ada- 
tiya” contract which had been termi- 
nated, and so he was entitled’ to pos- 
session. It was. helc by Vivian Bose, J, 
that Section 53-A d:d not entitle a per- 
son to sue. Reference may also be 
made to Dammulal Babulal Jain v. 
Mohammad Bhai, AIR 1955 Nag, 306 in 
which it was held. following the deci- 
sion in Probodh Kumar Das’s case, AIR 
1940 PC 1, that Section 53-A does not 
confer a right of action on the trans- 
feree in possession under an unregister- 
ed. contract or conveyance. In view of 
these decisions of the Nagpur High 
Court, the decision n AIR 1949 Nag 410 
cannot be said to be the final. opinion 
of that Hon’ble Court. , 


ee I have gone through the 
decision’ In AIR 1953 Ajmer 19. but it 
was based largely on AIR 1944 Oudh 
212, to which reference has been made. 
already, The same bolds good in the case 
of the decision in AIR 1953 Ajmer 47 
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where the learned Judicial Commis- 
sioner really followed the decision - in 
aoe Mohd.’s case, AIR 1953 -Ajmer 

32. The next case is AIR 1954 
Mad ‘702. It was held, following: the 
decision in Probodh Kumar Das’s case 
AIR 1940 PC 1 that Section 53-A con- 
fers no right of action on a transferee 
in possession under an unregistered 
contract of sale and that the right con- 
ferred is a right -available only to a 
defendant to protect his .possession so 
that .it confers no active title on the 
transferee. ‘The abstract view of the 
law taken in;that case does not there- 
fore support the argument of the learn- 
ed counsel for the plaintiff even though 
it was ultimately held in that case that 
a-suit under Order 21, Rule 63 or Rule 


103, Civil P. C. was an, exception. to 
that rule, 
33e Mr. Lodha has jaba? reli- 


ed on a Bench Decision in AIR 1957 
Andh Pra 854. In that case a sale-deed 
of some. land was executed in favour 
of the plaintiffs, and possession was de- 
livered to them. It could not however 
be registered. The land in posession of 
the plaintiff was sold in other proceed- 
ings, in execution: of a decree, for Rs. 
1,025/-. The plaintiffs wanted to re- 
cover the balance’ of Rs, 704/-. The 
Munsiff directed the plaintifis to file a 
suit to establish their right. to the land. 
It was in these circumstances that they 
filed a suit for a declaration that they 
were entitled to the surplus of Rupees 
704/-. The two lower courts decreed, 
the suit. Their Lordships of the High | 
Court held that the transferee could 
resist any attempt on the part of the 
transferor to enforce his rights in res- 
pect of the property irrespective of 
what position he occupied in the field 
of litigation. In the facts of the | case 
before them they reached the conclu- 
sion that the plaintiff was using his 
right only as a shield and not as a 


sword. The decision was based large- 
ly on Ram Chander’s case, AIR 1939 
All 611 and Ewaz Ali’s case, AIR 1944 


Oudh 212 which have been dealt with 
already, and it is not necessary to exa- 
mine’ the matter once again beyond say- 
ing, with utmost respect, that every 
suit of a plaintiff may, in a sense, be 
said to be defensive, and the view of 
their Lordships will therefore make a 
serious inroad on the scheme of the 
Transfer of Property ‘Act. 


34. AIR 1967 Bom 34, on which 
also reliance has been -placed by Mr. 
Lodha, was a suit: under. Order 21, 
Rule 103, Civil P. C. It was held- by 
the learned Single Judge that the only 
right which the plaintiff put forward 
in a suit under Order 21, Rule 103, 
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Civil P. C. was a right to maintain his 
possession and that the suit was there- 
fore essentially for preserving  thaf 
right. The learned Judge followed the 
decisions in favour of that view in 
preference to the other view on the 
subject, but although he noticed the 
decision of his own court in Ramrao 
Nilkanth ‘Nadkarni’s ease, AIR 1940 
Bom 281, in which it was held that 
ection 53-A serves as a defence and 
cannot be made a ground of attack, he 
did not follow its reasoning even though 
it was based largely on the decision of 
their Lordships of the Privy Council in 
ae Kumar Das’ s case, AIR 1940 


35. The ‘remaining case cited by 
Mr. Lodha is AIR 1971 Orissa 41. In 
that case the plaintiff deposited “salami” 
and received delivery of possession buf 
the ‘patta’ was not issued. The defen- 
dants disturbed the possession and their 
possession was -upheld in proceedings 
under section 145; Criminal P. ©, The 
plaintiffs therefore instituted a suit for 
its restoration. It was held by the lea- 
red J udge that the suit was maintain- 
able, and in reaching that conclusion 
he rlied mainly on the decision in AIR 
1957 Andh Pra. 854, It appears that 
the well-considered Bench decision of 
his: own court in Padmalabha “Panda v. 
Appalanarasamma, AIR 1952 Orissa 143, 
in which a contrary view ` was taken, 
was not brought to his notice. 


36. For the ‘reasons mentioned 
above, I am unable to follow the view 
taken in the cases on which reliance has 
been placed by the learned counsel for 
the plaintiff. I have therefore no hesi- 
tation in holding that the plaintiff is 
not entitled to maintain the suit under 
Section 53-A of the Transfer of Pro- 
perty Act also, so that it cannot be ‘held 
to be the owner of the suit land. Issue 
No. 1 is decided accordingly. 

Issue No. 2. 


e afe The point for @acicion Is 
whether the’ defendant State took illegal 
and unauthorised -possession of the land 
marked ABFE -in the site plan An- 
mexure 1 in May 1958. That .plan has 
been marked as Exhibit 8 during the 
course of the trial Jt will be recalled 
that I have already reached the conclu- 
sion, while examining the. factual part 
of issue No. 1, that the plaintiff had 
taken possession of, the suit land, and 
it is not necessary to discuss that evi- 
dence again. As the defendant claims 
that it. had taken possession of that 
land thereafter, it is ‘for it to show 
what authority it had for doing so and 
for dispossessing the plaintiff. Learned 
Government Advocate has. relied on 
Exhibit. 11,-which is a letter of the Di- 
rector of Industries -of April 1962. It 
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states that as the plaintiff had not ful- 
filled the condition on which the land 
was allotted and there were no chances 
of its being utilised for the purpose for 
which it was allotted, - the land stood 
forfeited and its possession “resumed to 
the Government” with effect: from the 
date of issue of the letter. Reliance has 
also been placed on letter Exhibit 20, 
dated December 12, 1966 in which it 
has been stated by the Director that 
possession had been taken over by the 
State on April 7, 1962 under its afore- 
said letter (Exhibit 11) of April 7, 1962. 
The defendant has not however. stated 
on what conditions the land was allot- 


ted to the plaintiff and what conditions - 


of allotment were not fulfilled by it. I 
have gone through the written state 
ment of the defendants and it does not 
also ‘set out those conditions, or make 
any statement about .their breach. In 
these circumstances, when the plain- 
tiff was in lawful possession, I have no 
hesitation in reaching the conclusion 
that the defendants took unauthorised 
possession of. the suit land marked 
ABFE. 


38. As .regards the date of that 
fliegal or unauthorised possession, the 
learned counsel for the plaintiff has 
invited my attention to the statement 
of Ram Gopal P.W. 2 who was appoint- 
ed as the first liquidator of the plain- 
tiff under its resolution (Exhibit 10) 
dated August 31, 1961. He has stated 
that he got possession of portion CDEF 
(shown in site-plan Exhibit 8), when 
he took over as liquidator because por- 
tion ABFE was then in the possession 
of the Urban Imporvement Trust. The 
witness has not however referred to 
any contemporaneous document to sup- 
port his assertion in this respect. On 
the other hand it appears from letter 
Exhibit A.4, dated January 29, 1962, of 
the Joint Director of Industrial Estates, 
that he allowed Rampal Singh to make 
his representation up to Feb. 15, 1962 
and informed him that if that was not 
done a final: action would be ‘taken 
without further reference to him. A 
perusal of letter Exhibit 11 of April, 
1962 strengthens the view that the land 
was not forfeited and its possession 
was not resumed to the Government 
until April 7, 1962 when that letter was 
issued. Rampal Singh P. W. 5 was a 
director of ‘the plaintiff and the learn- 
ed counsel for the plaintiff has invited 
attention to that part of his statement 
where he has stated that' the State 
Government committed trespass on por- 
tion ABFE in May 1958. It is however 
not possible to accept his testimony also 
for the simple. reason that while he 
has stated that he addressed a letter 
to the Director of Industries protesting 
against the trespass, that letter or ‘its 
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copy has not been placed on the re- 
cord. From the evidence on the record 
I therefore conclude that the illegal and 
unauthorised possession of the land was 
taken by the State cn April 7, 1962 and 
not in May 1958, Issue No. 2 is decid- 
ed accordingly. 


Issue No. 3. 


i 39. The issue between the par-. 
ties is whether the plaintiff is entitled 


-to claim mesne profits at the rate of 


Rs. 1,200/- per annum from May 1958 
until restoration of possession. I have 
already decided that the day of the alleg- 
ed dispossession was April 7, 1962, and 
I have also held already that the plain- 
tiff is not entitled to maintain the pre~ 
sent suit. I have therefore only to con- 
sider whether the assessment of mesne 
profits at the rate of Rs. 1,200/- per 
annum is correct. 


40. A perusal of the statement 
of Official Liquidator Daulatram P. W. 1 
shows that the annual letting value of 
the suit plot was at least Rs. 1,200/- 
per annum from May 1958 onwards. 
In spite of that assertion of the witness, 
he was not cross-exemined on the point. 
Then there is the statement of Rampal 
Singh P. W. 5 that the suit land- could 
fetch a rent of at least Rs. 1,200/- per 
annum He was also not cross-examin- 
ed on the point. ‘What is more, the 
defendant has not led any evidence in 
rebuttal beyond examining Om Prakash 
D. W. 3. He has stated that before 1964 
the rate of ‘premium: was Rs, 500/- per 
acre and the annual rent was Rs. 50/- 
Even on the basis of this 
calculation, mesne profits would exce- 
ed Rs. 1,200/- per arnum. I have there- 
fore no hesitation in holding that the 
calculation of mesne profits at the rate 
of Rs. 1,200/- per annum is quite jus- 
tified and this is my finding on ‘the 
point. 

Issue No: 4: : 

41. This issue raises the ques- 
tion whether the plaintiff is in posses- 
sion, of the land marked CDEF in site 
plan Exhibit 8 and, if so. is it entitled 
to . restrain the defendants from inter- 
fering with its possession? I have al- 
ready examined the second part of the 
issue while recording my finding on 
issue No. 1, and it will be sufficient to 
say that ‘the plaintit is not entitled to 
institute the present suit for restrain- 
ing the defendants from interfering 
with its possession. 


42. So far as the first part of 
the issue is concerned, the -plaintiffs 
have examined Official Liquidator Daula- 
tram P. W. 1, and Ram Gopal P. W. 2. 
The Official Liquidator has stated that 
he is still in possession of portion’ CDEF 
shown in site-plan Exhibit 8, He was 
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cross-examined on the point and had to 
admit that portion CDEF does not con- 
tain any lock of the plaintiff because 
it is not enclosed, and is incapable of 
being locked. The witness has further 
admitted that there is no “chowkidar” 
also. It is therefore difficult to accept 
his bald statement that he is in posses- 
sion of portion CDEF when he has not 
been able to explain how he is laying 
that claim in face of notice Exhibit 11. 
So far as the statement of Ram Gopal 
P. W. 2 is concerned, it will be suffi- 
cient to say that he has not stated any- 
thing about current possession as he 
ceased to be the Liquidator on July 9, 
1964 when his resignation was accept- 
ed. On the other hand it has been ad- 
mitted by him that notice Exhibit 11 
was found pasted on the factory pre- 
mises. That notice is of April 1962 and 
it states that the land stood forfeited 
to the State and its possession had been 
resumed with effect from the date of 
the notice. The notice was issued on 
April 7, 1962. The evidence on the re- 
cord therefore leads to the conclusion 
that the plaintiff was not in possession 
of land marked CDEF on the date of 
the filing of the suit. 

Issue No. 5. 

43. It is not necessary to exa- 
mine the question whether the plaintiff 
has no locus standi to file-the suit be- 
cause ‘the question regarding the main- 
tainability of the suit has been dealt 
with at length while recording the pas 
ing on issue No. L 
Issue No. 7. 

44. The point for decision is whe 
ther the plaintiff is entitled to get com< 
pensation in lieu of the price of the 
land covered by the suit plot as stated 
in paragraph 18 of the plaint. The 
plaintiff has asked for compensation at 
the rate of Rs. 10/~ per square yard. 
Paragraph 21 of the written statement 
shows that the defendant State has 
stated that the land would fetch not 
less than Rs. 25/- per square yard. If 
appears, therefore, that the plaintiffs 
calculation of compensation at the rate 
of Rs. 10/- per square yard is quite 
justified. Reference in this connection 
may also be made to the statement of 
Official Liquidator Daulat Ram P. W. 1 
who has stated that the valuation of 
the suit plot was never less than Rs. 
10/- per square yard from May 1958. 
It is significant that he has not been 
cross-examined on the point. Then 
there is the statement of Rampal Singh 
P. W. 5 that the market value of the 
suit plot from 1958 onwards’ was not 
less than Rs, 25/- per square yard. be- 
cause that was the rate of the land in 
the area. As the defendant has not 
led any evidence in rebuttal and as the 
valuation has in fact been placed at 
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Rs. 25/- per square yard in the written 
statement, the valuation made by the 
plaintiff is quite justified 

45. This leaves the question of 
relief. ‘As it has been held that the 
suit is not maintainable it is dismissed 


with costs, 
Suit dismissed. 
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' Civil Writ Petition No. 383 of 1970. 
D/- 10-9-1971. 


Debt Laws — Rajasthan Relief of 
Agricultural Indebtedness Act (28 of 
1957), Section 4 (k) — Validity —- The 
section infringes Article 14 of the Con- 
stitution. (X-Ref:— Constitution of 
India Article 14) AIR 1964 Raj 274 and 
AIR 1964 SC 1633 Followed. ILR (1969) 
19 Raj 821, Distinguished. 

(Para 12) 


Consequently the bar under Section 
4 (k) against the adjudication by the 
Deh Relief Court of the debt payable 
to the local authority is void. 
(Paras 12, 13) 
Cases Referred: Chronological Paras 
(1969) ILR (1969) 19 Raj 821 = 
1970 Raj LW 309, Ram Rakh v. 
Creditors ll. 12 
(1964) AIR 1964 SC 1633 (V 51) 
= (1964) 6 SCR 903, State of 
Rajasthan v. Mukan Chand 9 
(1964) AIR 1964 Raj 274 (V 51) 
= 1964 Raj LW 437, Nathudan 
v. State of Rajasthan 8 
. L. Shrimali, for Petitioner: H, 
C, Jain, for Respondent No. 1. 
ORDER:—- This Writ Petition has 


been filed under Article 226 of the Con- 


stitution by Fateh Singh and it arises 
out of the following circumstances:— 
The Gram Panchayat, Ransi Gaon, 
Tehsil Bilara, filed an application under 
Section 6 of the Rajasthan Relief of 
Agricultural Indebtedness Act. 1957 
(hereinafter called the Act) against the 
petitioner for the determination of Pan- 
chayat’s debt which the Panchayat claim- 
ed as damages from the petitioner for 
the breach of contract. The petitioner 
filed a petition before the Debt Relief 
Court that the liability which was 
sought to be fastened on him by the 
Gram Panchayat did not fall within the 
definition of the term “debt? as given 
in the Act. The Debt Relief Court held 
that the provisions of the Act were ap- 
plicable for the debt for which the Gram 
Panchayat had filed an application under 
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Section 6 of the Act. A revision’ peti- 
tion was filed against that order of the 
Debt Relief Court before the learned 
District Judge, Jodhpur, who, by his 
judgment dated 5th January.- 1970, up- 
held the order of the Debt Relief Court 
and laid down that the definition of the 
term “debt” was quite comprehensive 
and it includes all the liabilities that 
can be measured in terms of money: 

= 2. By filing this Writ Petition the 
petitioner has challenged the correct- 
ness of the judgment of the Debt Relief 
Court and that of the learned District 
Judge, inter alia, on the grounds that 
the word “debt” does not include the 
unliquidated damages and that under 
clause (k) of Section 4 of the Act the 
debt payable to the local authority could 
not be adjudged under al provisions of 
the Act. 


3. No reply has bai filed by the 
Gea Panchayat or any other respon- 
dent, but Mr. Jain appearing on behalf 
of the Gram Panchayat has” supported 
the judgment of the two courts below 
and submitted that the judgments do 
not suffer from any infirmity and hence 
they cannot be quashed by issuing a 
writ of certiorari, He also contended 
that the petitioner never took this ob- 
fection either before the Debt Relief 
Court or before the learned District 
Judge, Jodhpur, that the provisions of 
the Act were not applicable to the 
debts due to the local body like the 
Gram Panchayat and, therefore, the peti- 
tioner should not be allowed to raise 
that objection for the first time before 
this Court in its extraordinary jurisdic~ 
tion. It is also contended that Section 
4 (i) of the Act has been declared ultra 
vires Article 14 of the Constitution and 
on that parity of reasoning clause (k) of 
Section 4 is also violative of Article 14 
and hence on that ground no relief can 
be granted to the petitioner in this writ 
petition. 


4. After hearing the learned coun- 


sel for the parties, it was considered 
necessary that the petitioner may be 
allowed to raise the question of the 


furisdiction of the Debt Relief Court 
by taking recourse to the provisions of 
clause (k) of Section 4 of the Act, but 
in view of the argument advanced by 
Mr. Jain that this provision of the law 
fis ultra vires Article 14 of the Consti- 
tution a notice was given to the Ad- 
vocate-General on the last hearing. The 
learned Advocate-General, however, in 
spite of the notice, has not put in his 
appearance. 


5. The only point argued by Mr. 
Shrimali and to be determinéd in this 
ease is whether Section 4 (k) of the Act 
is a valid law and:’‘as such debars the 
Debt Relief Court to adjudicate the 


A.LR. 
debt of the Gram Panchayat as Sec- 
tion 4 (k). of the Act creates a bar -for 


the adjudication of such debt by the 
Debt Relief Court. : 
of the Act deals 


6. Section <4 
with - ve applicability of the Act and 
lays down that the provisions of this 
Act shall not affect claims due in res- 
pect of— 

; (k) any tax payable to a local autho- 
rity and any other sum of money due 
to it by way of or towards repayment 
of a loan or otherwise. 

It will be relevant to re-produce 
clause (j) of Secticn 4 of this Act as 
an argument ‘has been advanced by Mr. 
Jain that clause (j) is analogous to clause 
(k) and on’ the pazity of reasoning on 
which clause (j) has been declared ultra 
vires by this Court, clause (k) should 
also be declared unconstitutional. CL 
(i) reads as follows 

“Section 4. The. provisions of this 
Act shall not affect claims due in res- 
pect of— 

xx XIX xx 
(j) any revenue or tax payable to 
Government or any other sum of money 
due to Government by way of or to- 
wards repayment >f a loan or other- 
wise.” 

7. The only difference between 
these two clauses (i) and (k) of Section 
4 is that the words “any revenue” do 
not find place in cause 
the language of these clauses is identical. 

is difference as pointed out above has, 
however, no bearing on the question that 
has been raised for the determination of 
this Court. 


8. Clause (j) of Section 4 has 
been declared as ultra vires by this 
Court in Nathudan v.‘State of Rajas- 
than, 1964 Raj LW 437 = (AIR 1964 
Raj 274). 


9. In that case the  constitutiona- 
lity of clause’ (i) was challenged on the 
ground that the Government loan can- 
not be treated differently from the loan 


‘advanced by any other person to an 


agriculturist as the safeguards provided 
under the Act should be made appli- 
cable to the agriculturist even when he 
is required to pay the. Government loan. 
The learned Judge while discussing the 
constitutionality of clause (j) relied on 
the following observations of the Sup- 
reme Court in the State of Rajasthan v. 
Mukan Chand, AIR 1964*°SC 1633 where 
Section 2 (e) of the Rajasthan Jagir- 
dars’ Debt Reduction Act was challeng- 
ed as violative of Article 14 of the Con- 
stitution: Ae 

“We think that the High Court was 
right in holding that the impugned‘ part 
of Section 2 (e) infringes Article 14 `of 
the Constitution, Ick. is now well ‘settl- 


(k) otherwise l 
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ed that in order to.pass the test of per- 
missible classification, two conditions 
must be fulfilled, namely, (1) that the 
classification must be founded on an 
intelligible differentiation which distingui- 
- Shes persons or things that are to be 
put together from others left out of the 
group, and (2) that the differentia must 
ave a rational relationship to the 
object sought to be achieved by the 
statute in question. In our opinion, con- 
dition No. 2 above has clearly not been 
satisfied in this case, The object sought 
to be achieved by the impugned Act 
was to reduce the debts secured on jagir 
lands which had been resumed under the 
provisions of the Rajasthan Land Re~ 
forms and Resumption of Jagirs Act. 
The Jagirdar’s capacity to pay debts had 
been reduced by the resumption of his 
lands and the object of the Act was to 
ameliorate his condition, The fact that 
the debts are owed to a government or 
local authority or other bodies mention< 
ed in the impugned part of Section 2 (5) 
has no rational relationship with the 
object sought to be achieved by the Act, 
Further, no intelligible principle under- 
lies the exempted categories of debts.” 


10. Mr. Jain vehemently urged 
that the exemption given to the debts 
belonging to the State Government or 
the local bodies has absolutely norela- 
tionship with the object sought to be 
achieved by enacting the law. Accord- 
ing to him, the Act has been made by’ 
the Legislature to ameliorate the con- 
dition of agriculturists so that they may 
easily repay the debts which are found 
due under the provisions of the Act 
against the agriculturists, Mr. Jain's 
contention is that the debt due to the 
local body or the Government cannot be 
differentiated for the matter of pay- 
ment by the agriculturist from the debts 
due to other bodies or individuals, 


11, Learned counsel appearing 
on behalf of the petitioner, however, 
urged that Section 2 (b) of the Act was 
challenged before this Court in Ram 
Rakh v. Creditors, ILR (1969) 19 Raj 
821 and the Court, after considering the 
arguments at length, has held that the 
debts due to the co-operative society 
have been rightly exempted by the legis- 
Jature from the operation of the Act and 
therefore, on that ground the learned 
Judge refused to declare that portion of 
Section 4 as ultra vires the Article 14 of 
the Constitution. 


«42. I have very carefully gone 
through the judgment of this Court in 
ILR (1969) 19 Raj 821. The reasons 
given to justify the exemption of the 
co-operative societies’ debt was that the 
co-operative societies do not advance 
Ioan to any persons other than the 
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members of the societies and that under 
the provisions of the Rajasthan Co- 
operative Societies Act such loan can 
be realised only under the provisions of 
that Act and there a member or the 
society has not to go to the court of 
law to get the loan determined and 
secure the payment thereof to the cre~ 
ditor. The object of the present Act is 
to save the agriculturist from being ex- 
ploited by the creditors from charging 
exorbitant rate of interest from the 
debtors and also to formulate a scheme 
in each case for the repayment of loan 
to the creditors by the debtor when the 
debt is determined under the provisions 
of Section 10 of the Act. The object 
for which the Act has been enacted by 
the State Legislature is fulfilled when 
the debt of the co-operative society is 
required to be determined and paid 
under the provisions of the Rajasthan 
Co-operative Societies Act, but in case 
of the debt of the State Government 
and that of the local bodies the safe- 
guards provided to the  agriculturists 
under this Act cannot be availed of by 
the agriculturists if the exceptions enu- 
merated in Clauses (j) and (k) are held 
valid and the provisions of the Act are 
not allowed to operate while dealing 
with the debts of the local bodies. In 
this view of the matter, the case of the 
co-operative societies stands on a dif- 
ferent footing from the case of the local 
bodies and, therefore, the reasoning 
given by this Court in ILR (1969) 19 
Raj 821 cannot be made applicable to 
uphold the validity of Clause (k) of 
Section 4 of the Act. This Court in 
1964 Raj LW 437 = (AIR 1964 Raj 274) 
on the parity of the reasoning given by 
the Supreme Court in AIR 1964 SC 1633 
has declared the provisions of clause (j) 
of Section 4 violative of Article 14 of 
the Constitution, I feel, the same rea- 
soning applies on all fours to the debt 
advanced by the local body to the agri- 
culturist and, therefore, on the basis of 
that very reasoning the provisions of 
clause (k) of Section 4 of the Act shall 
have to be declared ultra vires the Arti- 
cle 14 of the Constitution. 


13. In this view of the matter, I 
feel that the Debt Relief Court was 
competent to entertain the claim to be 
fulfilled by the respondent Gram Pan- 
chayat to determine the debt of the 
Gram Panchayat against the petitioner 
who was undoubtly an  agriculturist, 


14. For the reasons mentioned 
above, the writ petition is dismissed. No 


order as to costs. 
Petition dismissed. 
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AIR 1972 RAJASTHAN 98 (V 59 C 25) 
C. M. LODHA, J. 

Ram Swaroop and another, Appel- 
lants v, Sua Lal, Respondent. 

Second Appeal No. 453 of 1965, D/- 
13-10-1971 against fudgment and decree 
of Sampat Raj Mathur, Sr. Civil and 
Addl. S. J. Ajmer, D/- 30-4-1965, 

(A) Debt Laws — Bombay Agricul- 
turists Debt Relief Act (28 of 1947) (As 
extended to erstwhile State of Ajmer), 
Section 52 — Limitation, 

Where the creditor, who was minor 
at the time of filing application for ad- 
justment of debt under Section 4 (1), 
became major during pendency of the 
same, the application is not incompetent 
and the period for prosecuting those 
proceedings can be excluded in comput- 
ing the period of limitation for filing 
a civil suit under Section 52. 

(Para 4) 


Laws — Bombay Agri- 
(28 of 1947) 
State of 


(B) Debt 
culturists Debt Relief Act 
(as extended to erstwhile 
Ajmer), S. 52 — Applicability. 

The benefit of Section 52 is avail- 
able not only in cases where the person 
from whom debt is alleged to be due Is 
held not to be a debtor but is available 
also to those cases where the application 
for adjustment of debt is dismissed even 
though the person from whom debt is 
due is held to be a debtor. 

(Para 10) 


Cases Referred: Chronological Paras 
(1963) 4 Guj LR 381 = ILR (1963) 

Guj 112, Bhil Ukadia Umedia v. 

Bai Gajrabai Bhulabhai 7, TE 

D, P. Gupta, for Appellants; H, P. 
Gupta, for Respondent. 

JUDGMENT:-—~ This second appeal 
by the plaintiffs raises a question of 
interpretation of Section 52 of the Bom- 
bay Agricultural Debtor’s Relief Act, 
1947 (Act No. XXVIII of 1947), which 
will hereinafter be referred to as “the 
Act”. The facts giving rise to this ques- 
tion may be briefly narrated in the 
following manner. 

2. Defendant-respondent Sualal 
executed a ‘khata’ for Rs, 355/9/9 on 21- 
11-50 in favour of the plaintiffs. On 14th 
January, 1952, plaintiff Ram Swaroop 
made an application under Section 4 (1) 


of the Act, as extended to the erst- 
while State of Aimer, in the Court of 
the Debt Settlement Officer, Tehsil 


Aimer, for adjustment of the suit debt, 
It appears that ultimately the case came 
up for disposal before the Extra Debt 
Settlement Officer, Katri, who deter- 
mined the amount of debt in the manner 
provided in the Act and made an award 
on 24-7-59. Dissatisfied with the order 
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of the Debt Settlement Officer the 
debtor Sualal filed eppeal in the Court 
of the District Judge, Ajmer, who by his 
Judgment dated 29th September, 1961, 
allowed the appeal and set aside the 
award made by the Debt Settlement 
Officer, Thereafter the plaintiffs filed 
the present suit on 22-2-62 in the Court 
of Munsif, Kakri, or the basis of the 
‘Khata’ dated 21st November, 1950 for 
Rs. 736/13/9 and cleimed exclusion of 
the period from  14-1-52 to 29-9-61 
during which proceedings had been 
prosecuted under the Act. The suit was 
resisted by the defendant inter alia on 
the ground that it was barred by limi- 
tation, as under Section 52 of the Act, 
the plaintiff was not entitled to exclu- 
sion of the period during which the pro- 
ceedings in respect of the suit debf 
were prosecuted under the Act. The 
defendant’s plea fourd favour with the 
trial _ court, which dismissed the suit. 
Aggrieved by the judgment and decree 
of the trial court the plaintiffs filed 
appeal, but the same was dismissed by 
the learned Senior Civil and Additional 
Sessions Judge, Ajmer, by his judgment 
dated 30th April, 1365, Consequently, 
the plaintiffs have come in second appeal 
to this Court. 


3. The plaintiffs’ plea for exclu= 
sion of that period during which the pro- 
ceeding in respect of the suit debt were 
prosecuted under tke Act has been 
negatived by the courts below on two 
grounds (1) that Ram Swaroop, who 
had made the applicetion under S. 4 of 
the Act before tha Debt Settlement 
Officer, was a minor on the date the ap- 
plication was filed end consequently it 
il be deemed to be no application in 
the eye of law; (2) that the application 
under the Act was dismissed in appeal 
not on the ground that Sualal was not 
a debtor within the meaning of the term 
given in the Act, but because the debt 
in question was incurred after coming 
into force of the Act and, therefore, the 
provisions of the Act had no applica- 
tion to it. In this visw of the matter 
the plaintiff’s suit has been dismissed as 
barred by limitation. 


4. Learned counsel for the ap- 
pellants urges that there is nothing on 
the record to show that Ram Swaroop 
was a minor throughout the period the 
proceedings were prosecuted under the 
Act and the fact that Ram Kumar, the 
other plaintiff, was not a party to the 


proceedings would not  disentitle the 
plaintiffs to claim exclusion of the 
period. This contention is correct. In 


the reply filed by the debtor Sualal 
before the Debt Settlement Court, it has 
been stated that on fhe date of the ap- 
plication, Ram Swaroap was not more than 
17 years and one month old. The point 
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regarding the alleged minority of Ram 
Swaroop was, however not pressed before 
that Court nor before the appellate Court. 
The application remained pending in the 
Court of the Debt Settlement Officer up 
to 13th October, 1959, and was decided by 
the appellate court on 29-9-61, Thus, it 
is clear that even if Ram Swaroop was 
minor at the time of the filing 
of the application he became major 
during the pendency of the same 
and, therefore, the application cannot be 
treated as incompetent. Moreover the 
fact of Ram Swaroop’s minority was not 
pressed during the proceedings of the Act 
nor there is any convincing proof on the 
record in support of this allegation. In 
such circumstances the finding of the 
learned senior Civil Judge that Ram 
Swaroop had no locus standi to file the 

. is clearly erroneous and cannot 
be sustained. It further appears to me 
that the question whether Ram Swaroop 
was minor at the time of filing of the 
claim under the Act cannot affect the 
question of extension of the limitation 
under Section 52. In this view of the 
matter I set aside the finding of the 
learned Senior Civil Judge that the 
plaintiffs are not entitled to exclude the 
period taken in the Debt Settlement 
Proceedings on the alleged ground that 
Ram Swaroop was a minor at the time 
of filing of the application, 

5. I would now take up the 
question of interpretation of S 
which reads as under,— 


“52. Period of proceeding before 

Courts under this Act to be excluded.— 
In computing the period of limitation 
for the institution of any suit or pro-« 
ceeding in respect of any debt due from 
any person who is held not to be a 
debtor by the Court or the Court in 
appeal for an application relating to 
which has been dismissed by the Court 
or the Court in appeal, the period dur- 
ing which the proceedings in respect of 
such debt were prosecuted before the 
Court or the Court in appeal shall be 
excluded}” 
It may be observed that this section. 
was originally differently worded before 
amendment of 1948 and the section as 
it originally stood reads as below,— 


“52. Period of proceeding before 
courts under this Act to be excluded.— 
In computing the period of limitation 
for the institution of any suit or pro- 
ceeding in respect of any debt due from 
any person who is held not to bea 
debtor by the Court or the Court in 
appeal the period during which the pro- 
ceedings were pending before the Court 
a oe of such debt shall be exclud- 


6. A comparison of this section 
as it originally stood and as it stands 
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now after amendment would clearly 
show that the scope of Section 52 has 
been extended. Under the section as it 
originally stood the period during which 
the proceedings remained pending 
before the Court could be excluded only 
if the application was dismissed by the 
court or the court in appeal on the 
ground that the person from whom the 
debt was alleged to be due was held 
not to be a debtor. But according to the 
amended section a creditor would be 
entitled to the benefit of this section 
even if an application relating to such 
debt is dismissed on any other ground, 


Lal (Lodha J.) 


Te Learned counsel for the res- 
pondent, however, argued that the 
amendment was made in Section 52 
with a view to give benefit of this sec- 
tion in those cases also where even 


though the person from whom the 
debt is alleged to be due is a 
debtor but the total amount of 


debts due from such person at the date 
of the application exceeds Rs, 15,000/-. 
In support of his contention he has 
referred to the definitions: ot “debt” and 
“debtor” given in the Act in Section 2 
and also Sections 11 and 17. He has 
further relied upon Bil Ukadia Umedia 
v ee Bhulabhai, (1963) 4 Guj 


8. Under Section 2 (4), a “debt” 
means liability in cash or kind, due 
from a debtor whether payable under a 
decree or order of any civil Court or 
otherwise. The definition of the word 
“debt” is thus irrespective of the quan- 
tum and, therefore, a debt does not 
necessarily mean a debt which is not in 
excess of Rs, 15,000/-. Under Cl. (5) of 
Section 2, a “debtor” means an indivi- 
dual who is indebted and who holds 
lands used for agricultural purposes or 
has held such Jand at any time not more 
than 30 years before the 30th January, 
1940 and who has been cultivating land 
personally for the cultivating seasons in 
the two years immediately proceeding 
the date of the coming into operation 
of the Act and whose annual income 
from sources other than agriculture and 
manual labour does not exceed 33 per 
cent of his total annual income or does 
not exceed Rs, 500/, whichever is greater. 
Thus the definition of the word “debtor” 
is again irrespective of the quantum of 
debt due and payable by him. Sec- 
tion 14 provides that no application 
under Sec, 4 or 8 shall be entertained 
by the Court on behalf of or in respect 
of any debtor, unless the total amount 
of debts due from him on the date of 
the application is not more than Rupees 
15,000/-. Section 17 lays down that it is 
incumbent upon the Court to raise on 
the date fixed for hearing of the appli- 


cation under Section 4 fwo preliminary 
issues,— 


(D. whether the person for the ad- 
justment of whose debts the applica- 
tion is made is a debtor; and 


(2) whether the total amount of 
debts due from such person at the date 
of the application exceeds Rs. 15,000/-. 
Under sub-section (2), if the Court finds 
either that such a person is not a 
‘debtor’ meaning thereby a ‘debtor 
within the meaning of Section 2 (5) or 
if it finds that the total amount of 
debts due from such a person on the 
date of the application was more than 


Rs. 15,000/-, the Court has to dismiss 
the application forthwith, 
9. Mr. H., P. Gupta contended 


that under Section 52 the exclusion of 
time spent in prosecuting a proceeding 
under the Act is provided for only in 
those cases where the Court has held 
under Section 17 that the person for 
the adjustment of whose debts, the ap- 
plication was made under Section 4 was 
either not adebtor or the total amount 
of debts due from such person on the 
date of the application exceeded Rupees 
15,000/-. In other words his contention 
is that Section 52 cannot apply to any 
other case, 

10. In my opinion the interpre- 
tation which the learned counsel for 
the respondent seeks to put does not 
follow from the language of Section 52. 
Under the first clause of Section 52 the 
benefit of this section is available if the 
person from whom the debt is due is 
held not to be a debtor by the Court or 
the Court in appeal and under the second 
clause (which owas introduced by 
amendment) if the application has been 
dismissed by the Court or the Court in 
appeal, for reasons other than the one 
mentioned in the first clause, even then 
the period during which the proceedings 
in respect of such debt were prosecuted 
before the Court or the Court in appeal 
shall be excluded, The second clause, 
in my opinion, makes provision for those 
cases where the application is dismissed 
for reasons other than that given in 
the first clause, namely, where the per- 
son is held to be a debtor, but for cer- 
tain other reasons the application is 
dismissed. In other words the second 
elause applies to those cases where the 
application is dismissed even though the 
person from whom debt is due is held 
to be a debtor, If the contention advanc- 
ed by the learned counsel for the res- 
pondent is accepted the result would be 
startling inasmuch as the benefit of this 
section would be available where the 
person from whom any debt is alleged 
to be due is held not to be a debtor, 
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but it would not be available in those 
eases where the person is held to be a 
debtor and consequently the claim is 
rightly made in the Debtors Relief 
Court, but the application is dismissed 
for some other reason as it has happen- 
ed in the present case. I am. therefore, 
unable to accept the Interpretation puf 
forward by the learred counsel for the 
respondent, so far as the interpretation 
put by the learned Senior Civil Judge is 
concerned that the benefit of Section 52 
is available only in those cases where 
the person from whom the debt is 
alleged to be due is held not to be a 
debtor is erroneous on the face of it as 
it fails to take notice of the second 
clause of Section 52 altogether inserted 
by amendment. 


Il. The case relied upon by the 
learned counsel (1963) 4 Guj LR 381 
does not support the interpretation put 
by him on Section £2. That case only 
laid down that Section 52 would also 
apply to a case where the application is 
dismissed under Section 17 (2) on the 
preliminary issue on the ground that 
the total amount o3 debts due from 
such person on the cate of the applica- 
tion exceeds Rs, 15,300/-. The learned 
Judge nowhere laid down that Sec 
tion 52 would not apply in any other 
contingency, 


12. For the reasons aforesaid the 
courts below were, in my opinion, 
wrong in not giving benefit of Sec, 52 
of the Act to the plaintiffs and thereby 
dismissing the suit cn the ground that 
it was barred by limitation. 


13. In the result I allow the 
appeal, set aside the judgments and 
decrees of the courts below and hold 
the plaintiffs suit tc be within limita- 
tion, The trial court has given its find- 
ing on merits also, However, the first 
appellate court has not decided the 
plaintiffs’ claim on merits, but has 
upheld the judgment and decree of the 
trial court only on the question of limi- 
tation. Consequently I remand the case 
to the Court of tke District Judge, 
Ajmer, for decision əf the appeal on 
merits, It will be open to the learned 
District Judge to retain the case on his 
file or to transfer to it any other com~ _ 
petent court for disposal’ according to 
law. Costs of this appeal will abide the 
final result. 


Case remanded, 
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C, B. BHARGAVA, J. 


_ State of Rajasthan, Appellant v. 
Firm Anand Construction Co., Mandi, 
Respondent. 


First Appeal No. 32 of 1968, D/- 
27-9-1971 against judgment and decree 
ie N. Sharma Dist, J, Kotah, D/~ 31-3- 

(A) Limitation Act (1963), Art. 113 
— Suit for recovery of security deposit 
for due performance of the contract is 
governed by Art. 113. (Paras 10 & 13) 


(A) Article 113, and not Arts. 18, 22, 
24 or 55, applies to a suit to recover 
the amount deposited in .advance as 
security for due performance of the 
contract and refundable on completion 
of the work done thereunder, The limi- 
tation commences from the date of such 
completion in the absence of agreement 
to the contrary. The article would also 
apply where the amount is deducted 
from the running bills and is held by the 
Government as security deposit. AIR 
1970 Raj 268 and 1971 Weekly Law (N) 
Part 2 p. 28and AIR 1963 AndhPra 216 
Distinguished, 1959 Raj LW 317; and 
(1886) ILR 12 Cal 113 and AIR 1962 
Guj 14 and AIR 1970 Bom 8, Rel. on. 
(Paras 6, 8, 9, 10 & 13) 


Cases Referred: Chronological Paras 
(1971) 1971 Weekly Law (N) Part 2 
p. 28 (Raj), Tei Singh v. State 7 


(1970) AIR 1970 Bom 8 (V 57) = 
71 Bom LR 367, Shankar v. State [3 

(1970) ATR 1970 Raj 268 (V 57), 
Bhawani Shanker v. State 

(1963) AIR 1963 Andh Pra 216 = 
(1963) 1 Andh WR 31, Mohd. 
Dalil Khan v. State of Andhra 
Pradesh 

(1962) AIR 1962 Guj 14 (V 49) = 
1961 (2) Guj LR 660, Harij Gram 
Panchayat v. Thakkar Lakhiram 


Ramiji 
(1961) 65 Cal WN 504 = ILR (1961) 
1 Cal 756, Gannon Dunkerley 
Fe Co, v. Western India Theatres 
td. 
(1959) 1959 Raj LW 317, Nasiruddin 
v. Abdullah Mian 
(1886) ILR 12 Cal 113, Upendralal 
Mukhopadhya v. Collector of 
Rajshahye 11 

Murlidhar Purohit, Dy. Government 
Advocate, for State; Sagarmal Mehta, 
for Respondent, 

JUDGMENT:— This is an appeal 
by the State of Rajasthan against the 
judgment and decree dated 3ist March 
1967, of the District Judge Kota by 
which plaintiff’s suit was decreed for a 
sum of Rs. 10940/-. 

2. The only point which has been 
canvassed on behalf of the appellant is 
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that the suit of the plaintiff was barred 
by limitation. Learned Deputy Govern- 
ment Advocate contends that the suit 


-is governed by Article 18 of the Limita- 


tion Act of 1963 and having been fil- 
ed after the expiry of three years from 
the date of the completion of the work 
was beyond time. 


3. Plaintiff respondent was given 
a contract for terrazzo and cement floor- 
ing in the Maharao Bhim Singh Hospital 
Kota on 25th February, 1957, and for 
the construction of a road inside the 
same hospital on 30th March, 1957 at 
an estimated cost of Rs, 96,119 and 
Rs. 15,238/- respectively. In terms of 
the agreement, the plaintiff was requir- 
ed to deposit security and if it was not 
deposited in advance, it was provided 
that 10 per cent, shall be deducted from 
his bills. Clause 1(b) of the agreement 
provides that: the persons whose ten- 
der may be accepted that is the contrac- 
tor shall permit Government at the 
time of making any payment to him for 
work done under ‘the contracts to de- 
duct such sum as will (with the ‘earnest 
money deposited by him) amount to ... 
per cent of all money so payable, such 
deductions to be held by Government 
by way of security deposit. Plaintiffs 
case is that he completed the work to 
the entire satisfaction of the Engineer in- 
charge on 27th January, 1958. The State 
deducted the amount equal to 10 per 
cent, on his running bills as his secu- 
rity deposit for due performance of the 
contract to the extent of Rs. 10,580/-. 
In spite of repeated demands, this 
amount for security deposit was not 
refunded to the plaintiff. The plaintiff 
served a notice under Sec. 80 Civil Pro- 
cedure Code on 14th November, 1963, 
but still the amount was not paid. So 
he had to institute the present suit for 
the refund of Rs, 10580/- plus Rs. 3636/- 
as interest on the said amount at the 
rate of 6 per cent. per annum. 


4, The suit was contested in the 
lower court and the learned District 
Judge after making deduction of Rupees 
1385.52 which was due from the plain- 
tiff passed a decree for Rs, 9194.48 plus 
Rs, 1745.52 as interest pendente lite. 
The learned District Judge without any 
objection on the part of the appellant 
held that the suit was governed by 
T 120 of the Limitation Act of 
1908. 


5. Learned Deputy Government 
Advocate says that the appropriate arti- 
cle applicable is Article 18 of the Limi- 
tation Act of 1963 and even tf Article 18 
does not apply, either Article 22, 24 or 
55 would apply to the case. It is con- 
tended that the plaintiffs running bills 
were for the price of work done and 
the amount deducted by the Govern- 
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ment from those bills will also retain the 
same character irrespective of the fact 
that the said amount is held by the 
Government by way of security deposit. 
In my view, the contention is not sound. 


6. It may be true that the run- 
ning bills submitted by the contractor 
are for price for work done and 
the money in his hands will have . the 
same character. But after the Govern- 
ment makes a deduction of 10 per cent, 
from the amount of the running bils 
and holds it by way of security deposit, 
its nature will be of a security deposit 
as if the amount was deposited in ad- 
vance. The agreement provides two 
alternatives for the contractor. He may 
pay the security deposit in advance or 
he may permit the Government to de- 
duct 10 per cent. from the running bills. 
The character of deposit in both these 
eases will be identical and if Article 18 
cannot apply to cases for the refund of 
security deposit paid in advance, it can- 
not also apply to the amount deducted 
from the running bills held by the Gov- 
ernment as security deposit. In the 
hands of the contractor, the amount 
would certainly be for the price of the 
work done but when after the deductions 
it is held by the Government by way 
of security deposit, it would assume a 
different character. 


7. Learned Deputy Government 
Advocate placed reliance upon two 
bench decisions of this Court in Bha- 
wani Shanker v, State, AIR 1970 Raj 
268 and Tei Singh v, State of Rajasthan, 
1971 Weekly Law (N) Part 2, p, 28. 
Both the cases related to the recovery 
of money for the work done by the 
plaintiff for the defendant and so Article 
56 of the Limitation Act of 1908 was 
held to be applicable. None of these 
cases was for the recovery of the secu- 
rity deposit. These two cases are, there- 
fore, quite distinguishable. 


8. Article 24 can also have no 
application because the money was not 
received by the defendant for the plain- 
tiffs use, The right to refund did not 
arise immediately on receipt of money 
by the defendant. The right to claim 
refund of the security deposit only ac- 
crues after the completion of the con- 
tract. 


$, Article 22 applies to money de- 
posited under an agreement that it shall 
be payable on demand. The security de- 
posit is not payable on demand and, 
PA Article 22 has also no applica- 
on. 


16. Article 55 applies to suits for 
compensation for the breach of any con- 
tract, express or implied not hereinafter 
specifically provided for. In a suit for 
refund of security deposit, the essence 
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of the cause of action is not the breach 
of the contract to repay it as the amount 
of security deposit is refundable by its 
very nature after the completion of the 
contract. Even if no time is specified” 
for the refund oz the security deposit, 
it is implicit that the obligation to pay 
refund arises as soon as the contract is. 
completed. Learned counsel in this 
connection has referred to Mohammed 
Dalil Khan v. State of Andhra Pradesh, 
ATR 1963 Andh Pra 216. In that case it 
was not decided as to which Article of 
the Limitation Act would apply to a 
suit for return of the security deposit 
though it was observed that having re- 
gard to the date of the cancellation and 
institution of the suit, the claim of the 
plaintiff would be barred by limitation. 
The contract was cancelled on 15-3-1951 
and the suit was instituted on 8-10-1955 
which means that the period of three 
years was held to be applicable to such 
cases. But there is no discussion of the 
matter in that case as regards the ap- 
plication of any specific Article to such 
cases. In my view, none of these Arti- 
cles is applicable and so it is Article 113 
of the Act of 1963, which is a general 
one and applies to suits to which no 
other Article of Limitation Act applies, 
that would apply. 


Ii. In Nasiruddin v. Abdullah 
Mian, 1959 Raj LW 317 where: a tenant 
had deposited money with the landlord 
as a security for the due fulfilment of 
the stipulation to do all repairs which 
may be necessary at the termination of 
the lease, and that if the tenant did not 
do so, the landlord would be entitled to 
do it and deduct the cost out of the 
said deposit, the suit was filed for the 
refund of the deposit and it was held 
that as there was no specific article ap- 
plicable to the case of this nature, Arti- 
cle 120 of the Limitation Act of 1908. 
would apply. Reliance was placed on 
Upendra Lal Mukhopadhya v. The Col- 
T of Rajshaye, (1886) ILR 12 Cal 


12. In Hartj Gram Panchayat v. 
Thakkar Lakhiram Ramji, AIR 1962 Gui 
14 it was held that in a suit brought for 
the refund of depcsit by way of security 
for the due performance of the contract 
neither Art, 62 nor Art. 60 nor Arti- 
cle 97 of the Act of 1908 applies and in 
the absence of any specific Article ap- 
plication to the suit Article 120 applies. 


13. The same view was taken by 
the Bombay High Court in Shankar v. 
State, AIR 1970 Bom 8, It was held 
there that: 


“Where money fs deposited by way 
of security for the due performance of 
a contract or otherwise under the terms 
of a contract and is refundable after the 
completion of the contract, Article 62 is 
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not applicable to the suit for refund as 
the money was not received by the de- 
fendant for the plaintiff’s use. The right 
to refund did not arise immediately on 
receipt by the defendant, The suit not 
being a suit against a depository or 
pawnee to recover movable property de- 


posited or pawned, Article 145 also 
would not be applicable. Such suit 
would be governed by the  residuary 


Article 120.” 


The Calcutta High Court in G. D. 
and Co. v. W. I. Theatres, (1961) 65 Cal 
WN 504 came to the decision that to 
such suits Article 146 of the Indian 
Limitation Act of 1908 would be appli- 
cable and if for any reason, this arti- 
cle is not applicable, there is no doubt 
that Article 120 is applicable. 
also a case for the refund of the depo- 
sit made by the contractor, Bose J. in 
that case observed that: 


“A deposit made as security for due 
performance of a contract is refundable 
whether it is coupled with a promise or 
agreement to repay it or not. Even if 
nothing is agreed as to its repayment at 
the time the deposit is made, the obliga- 
tion to repay arisés upon the proper 
performance of the engagement by 
reason of the very nature of the trans- 
action of deposit. If an express agree- 
ment is entered into for repayment of 


the deposit, the transaction still remains 
a deposit and its nature is not 
thereby altered. The essence of the 


causes of action for a suit for refund 
of a deposit is not the breach of the con- 
tract to repay it, but the fact that the 
transaction is a deposit which by its 
very nature is refundable. The person 
who holds the deposit and the person on 
whose behalf or for whose benefit the 
deposit is held as security are liable to 
refund it because it is a deposit. They 
are both in the position of depositories. 
Accordingly, the article applicable is 
Article 145 of the Indian Limitation Act 
and if for any reason this article is 
not applicable, there is no doubt that 
Article 120 is applicable to the present 
case.’ 


Thus there Is sufficient authority for 
the view I have taken in the matter. 
The contracts in this case were com- 
pleted on 27-1-1958 and the suit has 
been filed within six years of that date. 
Although on behalf of the defendant, 
the Engineer incharge has deposed that 
the amount of security deposit was 
refundable six months after the comple- 
tion of the contract, but no such period 
is fixed in the agreement and in its ab- 
sence the time will begin to run from the 
date of the completion of the contract, 
But in any case the suit was instituted 
base six years of the completion of 
the contract, i 


Pyarelal v. Santlal 


This was ° 


Raj, 103 


14. I, therefore, do not find any 
force in the appeal and it is accordingly 
dismissed with costs, 


Appeal dismissed, 





AIR 1972 RAJASTHAN 103 (V 59 C 27) 


JAGAT NARAYAN, C. J. AND R. D. 
GATTANI, J. 


Firm Pyarelal Satpal and others, Ap- 
aurea v. Santlal and others, Respon- 
ere 


Special Appeal Nos, 21, 20, 29 and 
32 of 1966, D/- 21-9-1971, against Judg- 
ment of Single J. of this Court in Second 
Appeals Nos. 102 of 1962, 341 and 359 
of 1959, 540 of 1964, D/- 18-4-1966. 


(A) Municipalities — Bikaner Muni- 
cipal Act (6 of 1923) (Since repealed), 
Sec. 113 (b) -— Though the public high- 
ways vest in the Municipality it cannot 
let out the parts of public highways for 
setting up stalls. (X-Ref:—- Sections 51 
(f), 114 and 129). (X-Ref:— Rajasthan Mu- 
nicipalities Act (1959), Sections 92 (2) (f), - 
161 and 163). (Paras 7 to 10, 16) 


_. All the property of the nature spe- 
cified In Section 51 vests in the Muni- 
cipality and is under its control on the 
specific condition that it shall be held 
and applied by it for the purposes of 
the Act. It is not open to the Munici- 
pality to convert a part of a public high- 
way into a bazar, (Para 7) 


The Board can discontinue or close 
permanently any public street under 
section 113 (b) but that can only be 
done for the purposes of the Act. So 
also Board may grant permission to 
occupy any part of a street temporarily 
under Section 114 but that too only for 
the purposes specified in that section 
and not for setting up a stall. 

(Paras 8, 9) 

When the Act does not empower the 
Municipality to let out portions of pub- 
lic high way for putting up stalls for 
carrying on business, no bye-laws could 
be framed under Section 129 authoris- 
ing the Municipality to do so. (Para 10) 

(B) Civil Procedure Code (1908), Sec- 
tion 91 (2)—-‘Public nuisance’ — A per- 
son whose right to pass along a high- 
way is obstructed or interfered with 
can maintain a suit in respect of pub; 
lic nuisance without proving any other 
damage. (X-Ref:— Penal Code (1860), 
Section 268 —— ‘Public nuisance’). (Case 
law discussed), 

(Paras 21, 32, 37 and 39) 


However, in the instant case the 
plaintifis have succeeded in proving spe- 
cial damages also. (Para 39) 
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The definition of ‘public nuisance’ in 
Section 268, Penal Code applies to Civil 
Procedure Code by virtue of Section 3 
(44) of the General Clauses Act. 

(Para 21) 

‘Public nuisance’ includes an act 
which causes or which must necessarily 
cause injury, obstruction, or annoyance 
to persons who may have occasion to 
use any public right. An individual has 
a public right to pass along a public 
highway practising his religious obser- 
vances peacefully and if any one inter~ 
feres with this right, he commits pub- 
lic nuisance, A body of persons have 
the same right as an individual. A suit 
for declaration of such a right and fon 
injunction restraining those who inter- 
fere with it is a suit for removal of a 
public nuisance. (Para 32) 


(C) Limitation Act (1908), Sec. 23 
— Obstruction to right of way — A per- 
som whose right to pass along a high- 
way is interfered with, has a recurring 
cause of action and his suit for remvoal 
of obstruction is governed by Section 23. 
A fresh period begins to run at every 
moment on the day on which the wrong 
continues (Case law discussed). 
(Paras 40, 41, 45, 51) 
Hence a suit for removal of stalls 
from the public highway is within time 
eventhough the stalls were in existence 
from 25 to 30 years before filing of 
the suit. (Para 40) 


A person who claims a right of 
way, whether public or private, over a 
certain land has no right of possession 
over it and, therefore, there is no ques- 
tion of his dispossession from the land 
and hence Section 23 applies, (Para 45) 
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(i968) AIR 1968 Pat 422 (V 55) 

= ILR 47 Pat 326, Smt, Chandra- 

wati Devi v. Rameshwar Kaviraj 30 
(1965) AIR 1965 SC 1147 (V 52) 
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Maharaj 15, 7 
(1959) AIR 1959 SC 798 (V 46) 

= (1959) Supp. (2) SCR 476, 
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Waghmare v. Shree Dhyaneshwar 
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Kumar v, Dist. Board, A 30 
(1942) AIR 1942 Sind 91 (V 29) 

43 Cri LJ 714, Chellaram 

| Verhomal y. Emzeror 14 
(1941) AIR 1941 Pat 249 (V 28) 

= 22 Pat LT 111, Dasrath Mahto 

v. Narain Mahto 


(1940) AIR 1940 Lah 359 (V 27) 
= ILR (1941) Lah 22 (FB), 
at Mohd, Khan v, Mt. Jan- 


(1940) AIR 1940 Pat 449 (V 
= 22 Pat LT 46, i 
Narayansingh v, Mahadev Asram 30, 

51, 52, 59 

(1939) AIR 1939 Mad 691 (V 26) 
= 1939-1 Mad LJ 392, Munusami 
Chetti v, Kuppusami Chetti 30 

(1938) AIR 1938 Pat 423 (V 25) 
= 19 Pat LT 511, Dwarka Pra- 
sad v. Patna City Municipality 25 


(1937) AIR 1937 Lah 94 (V 24) 
= 171 Ind Cas 599, Mehr Chand 
Sain Gaman 49 
(1935) AIR 1935 Lah 196 (V 22) 
ILR 16 Lah 517, Municipal 
Committee, Delhi v. Mohd. Ibra- 


(1934) AIR 1934 Pat 34 (V 21) 
= 146 Ind Cas 408, Bhagwan- 
dutt Kamat v. Asharfilal Mahtha 47 
(1933) AIR 1933 FC 193 (V 20) 
= 60 Ind App 313, Hukumchand 
v. Maharaj Bahadur Singh 7 aa 
58, 
(1933) AIR 1933 Cal 884 (V 20) 
ILR 60 Cal 1003, Mandakinee 
Debes V. Basantakumaree Debee 30 
(1926) AIR 1926 Eom 535 (V 13) 
= 27 Cri LJ 1160, Emperor v, l 
Viswanath Nana Karpe 14 


(1925) AIR 1925 PC 36 (V 18) 
= 52 Ind App 31, Sd. Manzur 
Hassan v. Sd. Md. Zaman 28, 30, 31 

{1919) AIR 1919 Cal 807 (V 6) 
= 49 Ind Cas 93, Ashutosh 
Sadhukhan v, Corpn, of Cal- 


14, 30 


cutta 42 
(1916) AIR 1916 Zal 733 (V 3) 
= 29 Ind Cas 385, Nazimullah 

Wazidulla 47 
(1910) ILR 34 Bom 571 = 12 Bom 
LR 586, Baslingappa Parappa v. 

Dharamappa Basappa ol, 35, 36 


(1902) ILR 25 Mad 635 = 12 Mad 
LJ 37, S. Sundaram Ayyar v. 
Municipal Council of Madura 43 


(1897) ILR 24 Cal 524 (V 11), 
Mohd. Abdul Hafiz v, Latif 
usain 31 
(1896) ILR 19 Mad 154, Municipal 
Commissioners v, Sarangapani 
Mudaliar 41, 47 
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(1894) N 18 Bom 693, Kazi Sujau- 
Madhavdas 
(1880) 7 Ind App 240 = 4 Sar 199 
(PC), Rajrup Koer v. Abdul 
Hossein 47, 48, 51, 58 
(1877) ILR 2 Bom 457, Satu, Me 
Ibrahim Aga 31, 35, 36 
(1869) 12 Suth WR 160 = 3 B. <a 
R. A. C. 295, Baroda Prasad v. 
Gorachand 22 

Hasti Mal, (in Special Appeals Nos. 
21, 20 of 1966) and H. M., Lodha (in Spe- 
cial Appeal No, 20 of 1966) for Appel- 
lants; M. M, Vyas for Municipal Coun- 
cil, Ganganagar; M. B. L. Bhargava, for 
Respondents. 

JAGAT NARAYAN, C. J.:— These 
four special appeals “have been filed by 
the leave of a learned Single Judge 
against his judgment dated April 18, 
1966, by which he decided 9 second ap- 
peals. These 9 second appeals arose out 
‘of 5 suits Nos. 75 of 57, 94 and 157 of 
1960 and 20 and 200 of 1962 of the 
Court of Munsif, Ganganagar. All the 
5 suits were decreed by the trial court. 
In appeal suit No. 75 of 1957 was dis-< 
missed by Shrj Krishna Nand, the then 
District Judge of Ganganagar by his 
judgment dated March 2, 1959. The ap- 
peals in the remaining 4 suits were dis- 
missed by Shri Sardar Singh, the then 
District Judge of Ganganagar by his 
fiudgment dated 30-1-1962. The result of 
the judgment of the learned Single Judge 
is to decree all the 5 suits, 

2. Special Appeal No, 21 of 1966 
arises out of suit No, 157 of 1960 which 
was instituted by Santlal. Special ap- 
Peals Nos. 20 of 1966 and 32 of 1966 
arise out of suit No. 75 of 1957 which 
was filed by Ladu Ram. Special Ap- 
peal No. 29 of 1966 arises out of suit No. 
200 of 1962 filed by Khemchand. 

3. The defendants of Suit No, 20 
of 1962 which was instituted by one 
Lachhi Ram have filed special appeal 
No, 22 of 1966, ‘This could not be heard 
along with the other special appeals as 
it was not ripe for hearing on account 
of the death of a party. The defendants 
of suit No. 94 of 1960 instituted by De- 
wan Chand do not appear to have filed 
any special appeal against the judgment 
of the learned Single Judge. 

4. The facts are these. In the 
Dhan Mandi area of Ganganagar town 

ere is a road leading from the Kotwali 
to the Lakkar Mandi known as Kot- 
wali Road. At right angles to it to- 
wards its western end is the Dharam~ 
shala Road. Both these are public roads 
or highways. Santlal has a Nohra and 
Ladu Ram has shops abutting on the 
Kotwali Road and Khemchand has shops 
abutting on the Dharamshala Road. 
The width of these roads is 50 ft. Some 
25 or 30 years before the present suits 
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were brought the Municipality of Gan- 
panagar let out substantial portions of 
these public roads to various persons on 
Tehbazari basis for putting up temporary 
wooden stalls for the purpose of using 
them as shops. The stalls have been 
set up by the persons who have been 
joined as defendants in the suits. In 
between the stalls and the properties of 
the plaintiffs there are narrow strips of 
land or lanes which are not more than 
2 to 3 feet wide: otherwise the Tehba- 
zari stalls virtually cover up the proper- 


. ties of the plaintiffs abutting on the two 


public roads. A considerable part of the 
two public roads has therefore been ob- 
structed by the Tehbazari stalls and their 
original width of 50 feet has been sub- 
stantially reduced, 

The actual position of the roads, the 
properties of the plaintiffs and the stalls 
have been shown in a plan which was 
produced before the learned Single Judge 
by Shri M. M. Vyas, learned counsel for 
the Municipality. The correctness of 
this plan has been admitted by all the 
parties. The Rajasthan Government con- 
veyed an order to the Municipality on 
September 11, 1952, for the restoration 
of the entire width of the Kotwali Road 
by removing the stalls, but that order 
was not carried out. The stall-holders 
themselves filed a suit for the issue of 
an injunction against their impending 
eviction, but it was dismissed on July 
17, 1956. As the Municipality did not 
take any step to evict them the plain- 
tiffs instituted the present suits challeng- 
ing the legality of obstructions on the 
public highways. They prayed that a 
perpetual injunction be issued directing 
the Municipality to refrain from letting 
out any portion of the public roads in 
future. They also prayed for the issue 
of a mandatory injunction for the re~- 
moval of the obstructions, 

5. Various pleas were taken in 
defence before the learned Single Judge 
which were overruled by hi 


6. The first contention on behalf 
of the appellants is that the Municipality 
had the right under the law to let out 
the lands in question for setting up 
temporary stalls on Tehbazari basis. 
When the lands in question were first 
let out to the stall~holders the Bikaner 
Municipal Act, 1923 (No, VI of 1923) was 
in force. Reliance is placed on Sections 
51 (), 113 and 114 of this Act which 
run as follows:— 


“51, Property vested In board.— Sub- 
ject to any special reservation made or 
to any special conditions imposed by 
His Highness’ Government, all property 
of the nature hereinafter in this section 
specified and situated within the muni- 
cipality, shall vest in and, be under the 
control of the board; and, ‘with all other 
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property which has already vested or 
may hereafter vest in the board, shall 
be held and applied by it for the pur- 
poses of this Act, that is to say:— 


(£) all public streets, land or. other 
property transferred to the board by His 


Highness’ Government or acquired by 
gift, purchase or otherwise for local 
public purposes.” 

“113. Power over streets. The 
Board may:— 

(a) close temporarily any public 


street or any part thereof for any pub- 
lic purpose; 

(b) divert, discontinue or close per- 
manently any publie street.” 

“1l4. Power of permitting tempo- 
rary occupation of streets ete. — The 
Board may grant permission in writing 
for the temporary occupation of any 
street or land vested in it for the pur- 
pose of depositing any building materials 
or making any temporary excavation 
therein or erection thereon, subject to 
such conditions as it may prescribe for 
the safety or convenience of persons 
passing by or dwelling or working in 
the neighbourhood, and may charge fees 
for such permission, and may at its dis- 
cretion withdraw the permission.” 


T. The argument is that as pub- 
lic highways vest in the Municipality and 
as power has been given under Section 
113 (b) to the Municipality to disconti- 
nue or close permanently any public 
street, it was open to it to let out a part 
of the public highway to the stall-hol- 
ders. This contention was repelled by 
the learned Single Judge and rightly so 
in our opinion. All the property of the 
nature specified in Section 51 vests in 
the Municipality and is under its con- 
trol on the specific condition that it shall 
be held and supplied by it for the pur- 
poses of the Act. It is not open to the 
Municipality to convert a part of a pub- 
lic highway into a bazar. 


8. Under Section 113 (b) it Is 
open to the Board to discontinue or close 
permanently any public street, but that 
can only be done for the purposes of 
the Act. This provision also does not 
entitle the Municipality to let out a part 
of a public highway to a private per- 
son for setting up stalls for carrying on 
btisiness, 


9. Section 114 also does not autho- 
rise letting out a part of a highway for 
setting up a stall for carrying on busi- 
ness, The purposes for which permis- 
sion may be granted to occupy any part 
of a street temporarily are specified in 
it. They envisage permission to be 
granted to those constructing buildings 
abutting public streets or public lands 
so that people may be able to dig foun- 
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dations and erect scaffoldings on the pub-| 
lic street. 


10. When the Act did not give 
any power to the Municipality to let out 
portions of a public highway for putting 
up Stalls for carrying on business this 
could not be done by framing any bye- 
laws. Section 129 of the Act which pro- 
vides for framing bye-laws does not con- 
tain any clause specifically empowering 
the Municipality to frame bye-laws 
about letting out parts of public high- 
ways on Tehbazari. Clause (i) is a ge- 
neral clause enablinz the Municipality to 
frame bye-laws for carrying out the pur- 
poses of the Act; As has been shown 
above the Act does not empower the 
letting out of porticns of a highway for 
carrying on business and so no bye-laws 
could be framed authorising the Munici- 
pality to do so. 


11. The Bikaner Municipal 
1923 was repealec by the Rajasthan 
Town Municipalities Act 1951. Sections 
T (2) (£), 99 and 100 of it run as fol- 
ows:— 


“48. Power to acquire and hold pra: 
perty. 

E ees 

(2) All property of the nature herea 
Inafter in this Sect:on specified and nof 
being specially reserved by the Govern= 
ment shall be vested in and belong to the 
municipal board, and shall, together with 
all other property of what nature or 
kind soever., not being specially reserv= 
ed by the Government, which may be 
come vested in the municipal board, be 
under its direction, management and, 
control, and shall be held and applied by 
it as trustee subject to the provisions 
rae for the purposes of this Act, that is 
o say— 


Act 


(£) all public ‘streets “and the pave- 
ments, stones, and cther materials there- 
of and also all trees, erections, materials, 
implements and thirgs provided for such 
streets. 

(3). cesevecde ad 

“99, Power referding streets. etc. 
(1) it shall be lawful for the municipal 
board to lay out and make new public 
streets, and to eccnstruct tunnels and 
other works: subsidiary to the same and 
to widen, open, enlerge or otherwise im- 
prove any such streets, and to turn, di- 
vert, discontinue cr stop up any such 
streets, and subject to the provisions of 
sub-section (2) of Section 36 to lease or 
sell any such land theretofore used or 
acquired by the municipal board for the 
purposes of such streets; as may not be 
required for any ~vublic street or for 
any other purposes of this Act. 


(2) In laying out or making, or im 
turning, diverting, widening, opening, 
enlarging or otherwise improving any 
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public street, In addition to the land re- 
quired for the carriage-way and foot-way 
and drains thereof, the municipal board 
may purchase the land necessary for the 
houses and buildings to form the said 
street, and, subject to the provision con- 
tained in sub-section (2) of Section 36 
may sell and dispose of such additional 
land in perpetuity or on lease for a term 
of years, with such stipulations as to the 
class and description of houses or build- 
ings to be erected thereon as it may 
think fit.” 


“100. Temporary closure of streets.— 
The municipal board may, by an order 
in writing, temporarily close any street 
to traffic for repair, or in order to carry 
out any work connected with drainage, 
water supply or lighting or any of the 
purposes of this Act: 

Provided that such work shall be 
completed and such street reopened to 
traffic with all reasonable speed.” 


12. There was slight change in 
the language of the provision vesting cer- 
tain properties in the Municipality. 
Under Section 48 (2) these properties 
vest in and belong to the Municipality 
and be under its direction, management 
and control, But it has been made clear 
that these properties shall be held and 
applied by it as trustee subject to the 
provisions and for the purposes of the 
Act. The addition of the words “and be- 
long to” did not make any difference to 
the power of the Municipality which it 
had under Section 51 of the Bikaner 
Municipal Act. In the Rajasthan Town 
Municipalities Act it was made clear that 
the properties are held: by the Board as 
trustee and are to be applied by it for 
purposes of the Act. The Rajasthan 
Town Municipalities Act, 1951, was re- 
placed by the Rajasthan Municipalities 
Act, 1959, the corresponding provisions 
are contained in Sections 92 (2) (£) 161 
and 163. The language of these sec- 
tions is the same as the language of the 
corresponding sections of the Rajasthan 
Town Municipalities Act, 1951. 


13. We may mention here that it 
was not the case of the Municipality 
that part of the public streets on which 
the stalls stand were not required for 
the purpose of the streets and were 
therefore let out on Tehbazari. No re- 
solution of the Ganganagar Municipality 
was produced embodying such a decision 


. in respect of either of the two public 


streets, 


14, The leading ease on the point 
is a Division Bench decision of the 
Bombay High Court in Emperor v. Vish- 
vanath Nana Karpe, AIR 1926 Bom 5835. 
In that case the Municipality had autho- 
rised timber dealers to use a strip of the 
street for the purpose of exposing tim- 
ben for sale and this had continued for 
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40 years. The Bombay District Munici- 
pal Act was applicable to the case, the 
corresponding provisions of which are 
similar to the provisions of the Bikaner 
and Rajasthan Acts referred to above. 
Under Section 90 of the Bombay District 
Municipal Act the Municipality had au- 
thority to discontinue or stop any pub- 
lic street. It was contended that they had 
also authority to discontinue or stop a 
part of such street. It was held that pub- 
lic strees are vested in the Municipality 
for the purposes of being maintained as 
public streets and that it was not con- 
templated that a portion of a sreet would 
be discontinued or stopped so as to pro- 
vide a market thereon. This decision was 
followed in Municipal Committee Delhi 
v. Mohammad Ibrahim, AIR 1935 Lah 
196, Chellaram Verhomal v. Emperor, 
AIR 1942 Sind 91 and Talakchand Dhanii 
v. Dhoraji Municipality, AIR 1955 Sau 63. 


15. In Municipal Board, Manglaur 

v. Mahadeoji Maharaj, AIR 1965 SC 1147 
the Municipality was seeking ‘to erect a 
Structure on the road Patri between 
the drains and the metalled portion of 
the road wherein it intended to instal 
a statue of Mahatma Gandhi and also 
to put up two rooms on either side for 
Piao and library. The plaintiff brought 
a suit for a permanent injunction res- 
training the defendant Municipality from ` 
putting up the structure on the suit site. 
It was held that the suit site was a part 
of the public pathway and that the 
pathway vested in the Municipality by 
virtue of Section 116 (g) of the U, P. 
Municipalities Act, but it could not put 
up the structures which it intended to 
erect on the vacant site as it could not 
be said that they were necessary for the 
maintenance or user of the road as a 
public highway, and were consequently 
unauthorised acts of the Municipality. 
The language used in Section 116 (g) fs 
similar to the language used in the cor- 
responding section of the Rajasthan Acts 
namely “shall vest in and belong to.” 


16. We accordingly confirm the 
finding of the learned Single Judge that 
the Act of the Municipality in letting 
out the parts of public highways for 
setting up stalls on Tehbazari basis was 
wholly illegal. 


17. Next it was contended that 
only the space between the stalls should 
be taken to be the highway. Reliance 
was placed on the following | sentence 
occurring in the judgment of their Lord- 
ships of the Supreme Court in Manglaur 
Municipality’s case, AIR 1965 SC 1147:— 

“The width of the highway so de- 
dicated depends upon the extent of the 
user.” 

The full passage runs as follows and 
makes it clear that side-lands are also 
part of the public highway:— 
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“Inference of dedication of a high- 
way to the public may be drawn from 
a long user of the highway by the pub- 
lic. The width of the highway so de- 
dicated depends upon the extent of the 
user, The side-lands are ordinarily in- 
cluded in the road, for they are neces- 
sary for the proper maintenance of the 
road. In the case of a pathway used for 
a long time by the public, its topographi- 
cal and permanent landmarks and the 
manner and mode of its maintenance 
usually indicate the extent of the user. 
In the present case it is not disputed 
that the metalled road was dedicated to 
the public. As we have indicated ear- 
lier, the inference that the side lands 
are also included in the public way is 
drawn much easily as the said lands are 
between the metal road and the drains 


admittedly maintained by the Munici- 
pal Board.” N 
18. In Ladu Ram’s suit the Muni- 


cipal Council and the stall-holders both 
admitted that the Kotwali road was 
50 ft. wide. In the other suits the trial 
court found that the width of the Kot- 
wali road was 50 ft. and this finding was 
not challenged in the first appeal’ and 
therefore it is binding on the parties to 
those suits. 

19. i 
structions are of a much later origin than 
the public highways. These obstructions 
amount to public nuisance. 


20, Next it was contended that 
the present suits should not haye been 
decreed as the plaintiffs had failed to 
prove that they suffered special damage. 
Section 91 Civil Procedure Code runs as 
follows:— 


“9l. Public nuisances.—(1) In the case 
of a public nuisance the’ Advocate-Ge- 
neral or two or more persons having ob- 
tained the consent in writing of the Ad- 
vocate-General, may institute a suit, 
though no special damage has been caus- 
ed, for a declaration and injunction 
or for such other relief as may be appro- 
priate to the circumstances of the case. 

(2) Nothing in this section shall be 
deemed to limit or otherwise affect any 
right of suit which may exist indepen- 
dently of its provisions.” 


21. The present suits have not 
been brought under section 91 (1) after 
taking the consent of the Advocate Ge- 
neral. They fall under section 91 (2). 
According to section 268 Indian Penal 
Code a ‘public nuisance‘ is an act which 
causes any common injury, danger or 
annoyance to the public or to the people 
in general, who dwell or occupy pro- 
perty in the vicinity, or which must 
necessarily cause injury, obstruction, 
danger or annoyance to persons who 
may have occasion to use any public 
lright. This definition applies to Civil 
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Procedure Code by virtue of section 3 
(44) of the Genera’ Clauses Act. The 
right of the public to pass over a public 
highway is a publi: right. Under the 
civil law there are two remedies against 
a person who causes any public nuisance, 
He may be sued tunder Section 91 (1) 
C. P., C. or he may be sued by a private 
individual under Seztion 91 (2). Under 
the Common Law cf England a private 
person cannot maintain a suit in res- 
pect ofa public nuisance unless he has 
suffered special damage thereby, that is, 
damage beyond what is suffered by him 
in common with other persons affected 
by the nuisance. 


22. In 1869, Sir Barnes Peacock, 
C. J., said in Baroda Prosad v. Gora- 
chand, (1869) 12 Suth WR 160.— 


“We think it is clear that this suif 
will not lie. The plaintiff sues defendants 
for obstructing a public road without 
showing that he has sustained any parti- 
cular inconvenience in consequence of 
the obstruction. If ne can maintain this 
suit, any member of the public can do 
so, and the defendart may be ruined by 
innumerable actions by persons who 


have not sustained a farthing of 
damage.” 
23. The same view was taken by 


all the High Courts in India and this 
view prevailed till the decision of the 
Privy Council in Sc, Manzur Hassan v. 
Sd. Md. Zaman, AIR 1925 PC 36 = 52 
Ind App 61, to which we shall advert 
later. We shall first consider whether 
the plaintiffs of these suits have been 
able to prove speciel damage. 


24, In Ladu Ram’s suit it was 
alleged that he suffered special damage 
inasmuch as his right to access to the 
highway from his property at any point 
at which his land actually touched it 
was obstructed and the frontage of his 
shops opening towards the Kotwali road 
was blocked by the stalls and there was 
interference of his right to receive light 
and air from the public highway in 
these shops, Two issues were framed 
by the trial court about special damage 
namely issues (2) and (4) both of which 
were decided in favour of the plaintiff, 
The finding on issu2 No. (2) was not 
challenged before the court of first 
appeal and the finding on issue No, (4). 
was upheld by that court. It may be 
mentioned here that Ladu Ram pur- 
chased a Nohra in 1945 and constructed 
shops sometime lazer, When he pur- 
chased the Nohra thsre was only a wall 
towards the Kotwali road. That how- 
ever does not affect his right to access 
to the highway at any point at which 
his land touches it even though there is 
no door or other opening at that place. 
In Halsbury’s Laws of England. Third 
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an volume 19, it fs stated at page 
“The right of accesss is not limited 


to the right to pass from the premises to 
the highway and vice versa, but includes 


the right of access to a wall on the 
boundary of the premises.” 
25. In Dwarka Prasad v. Patna 


City’ Municipality, AIR 1938 Pat 423 it 
was held that the fact that a person has 
put up a wall on his land which abutted 
on a public road will not deprive him 
of his right of having access from his 
land to the road at any place he choosés. 
The same view was taken in District 
Board of Manbhum v, Bengal Nagpur 
Rly Co., AIR 1945 Pat 200 and Talak- 
chand Dhanji v. Dhoraji Municipality, 
AIR 1955 Sau 63. is 

26. In Santlal’s suit special 
damage was pleaded, It was alleged 
that his right of access to the highway 
from every point of his property was 
obstructed and his right of receiving air 
and light from every point on the high- 
way was also obstructed by the stalls, 
Issue No. (5) was framed by the trial 
court about the right of access and was 
decided in favour of the plaintiff, This 


finding owas not challenged by the 
defendants before the first appellate 
court, 

27. The plaint, ‘written state- 
ment and the judgment of the trial 
court have not been included in the 


paper book by the defendant appellants 
in Khem Chand’s case. The judgment 
of the first appellate court goes to show 
that it was not contended before it on 
their behalf that the plaintiff had failed 
to prove special damage, In special 
appeal No. 29 of 1966 therefore it is 
not open to the appellants to contend 
that the plaintiff had failed to prove 
that he suffered special damage. 


28. It was argued before the 
learned Single Judge on behalf of the 
defendants that a lane of 2’ or 3’ has 
been left between the premises of the 
plaintiffs and the stalls. They can step 
on to the highway from every point of 
their properties touching it and that is 
the only right of access to the highway 
which they have and which has not 
been interfered with. This contention 
was overruled by the learned single 
Judge on the following reasoning:— . 

“The fact therefore remains that 
the stalls come in between the plaintiffs’ 
premises and the public ways. A perusal 
of Mr. Vyas’ site plan shows that, to 
say the least, the plaintiffs would have 
to take a longer route to reach the 
main road every time they desired to 
leave their premises and reach the 
centre of the road (which alone is avail- 
able for traffic at present} or its oppo- 
site extremity. They are therefore 
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justified in pleading that the obstruc~ 
tions deprived them of the use of the 
full width of the roads for the free and 
full enjoyment of their properties, For 
instance, the rows of stalls would pre- 
vent easy and convenient -access to the 
plaintiffs and their customers, the pass- 
age of the vehicles on a narrow strip of 
2 or 3 feet is out of the question and, 
as is obvious, the premises have become 
less prominent from the centre of the 
public roads because of the intervening 
stalls. So when the plaintiffs are shown 
to suffer direct and-. substantial parti- 
cular or special damage beyond that 
suffered by the general public, there is 
no reason why they should not be 
entitled to maintain their suits without 
the consent of the Advocate General.” 


29. We agree with the above 
reasoning and hold that the plaintiffs 
have succeeded in proving that they 
suffered special damage and are entiti- 
ed to maintain the present suits in resa 
pect of public nuisance. 

30. On behalf of the plaintiff- 
respondents it was contended on the 
basis of the decision of the Privy Coun- 
cil in AIR 1925 PC 36 that the prin- 
ciple of English Jaw which requires 
proof of special damage in such cases is 
not applicable to India. On the basis 
of the above Privy Council decision this 
view was taken in the following deci- 
sions:—~ Smt, Mandakinee Debee v. Smt. 
Basantakumaree Debee, AIR 1933 Lah 
884; Municipal Committee Delhi v. 
Mohd, Ibrahim, AIR 1935 Lah 196; Munu- ` 
sami v. Kuppusami, AIR 1939 Mad 691: 
Subbamma v. Narayanamurthi, AIR 
1949 Mad 634, In the undermentioned 
two cases both of which were consider~ 
ed in AIR 1949 Mad 634 it was held 


that the decision in AIR 1925 PC 36 
was not applicable to cases of public 
nuisance, Bibhuti Narayan v. Mahadev 
Ashram, AIR 1940 Pat 449, Surendra 


Kumar v. Dist. Board, Nadia, AIR 1942 
Cal 360. The same view was taken 
again by the Patna High Court in Smt. 
Chandrawati Devi v, Rameshwar Kavi- 
raj, AIR 1968 Pat 422, 


31. In AIR 1925 PC 36 the plain- 
tiff-appellants represented the Shiah 
community of Aurangabad, and the 
defendants were the representatives of 
the Sunni community in that town and 
the former instituted a suit against the 
latter for a declaration that they were 
entitled to stay and perform the 
‘matam’ in a circle at the public 
thoroughfare at the back of the newly 
built Juma Musjid and that the defen- 
dants had no right to offer obstruction. 
They further prayed for an iniunction 
restraining the defendants from obstruct- 
ing them while they were acting in the 
manner stated above. The trial Court 
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gave the plaintifis a partial decree; om 
appeal the suit was dismissed by the 
Allahabad High Court. The plaintiffs 
then appealed to the Judicial Committee. 
Their Lordships allowed the appeal and 
restored the order of the District Judge 
with some modifications, It was observ- 
ed by the Judicial Committee: 

"The case seems to their Lordships 
to raise for authoritative decision the 
question as to the right of religious pro- 
cessions to proceed along the roads in 
India, practising their religious obser- 
vances, and the decided authorities in 
India are certainly conflicting. The first 
question is: 

“Is there a right to conduct a reli- 
gious procession with its appropriate 
observance along a highway ?” 

Their Lordships think the answer is in 
the affirmative. 

The other question, which goes deep 
into what ought to be done in the pre- 
sent case, is this: 

“Does a civil suit lie against those 
who would prevent a procession with its 
observances ?”, 

Here there is an obvious discere- 
pancy between Bombay and Madras, 
and Calcutta upholds Madras. The lead- 
ing Bombay authority is the case in 
Satku v. Ibrahim Aga (1877) ILR 2 
Bom 457, Westropp, C. J. and Melvill, 
J. This was a suit by certain Mussul- 
mans who carried tabuts in procession 
along a public road. They were disturb- 
ed in so doing by Mussulmans of a 
rival sect. The head-note sets forth the 
judgment accurately: 


“Held, in special appeal, the plain~ 
tiffs could not maintain a civil suit in 
respect of such obstruction unless they 
could prove some damage to themselves 
personally in addition to the general 
inconvenience occasioned to the public. 
The mere absence of the religious or 
sentimehtal gratification arising from 
carrying tabuts along a public road is 
not as such particular loss or injury as 
would be sufficient according to English 
and Indian precedents to sustain a civil 
action.” 


The Judgment really 
entirely on English authorities, 
lay down the difference between pro- 
ceedings by indictment and by civil 
action. 

In thelr Lordships’ opinion such a 
way of deciding the case was inadmis- 
sible, The distinction between indict- 
ment and action in regard to what is 
done on a highway is a distinction pecu- 
liar to English law and ought not to be 
applied in India, 

This judgment was followed, as was 
natural, in Kazi Sujaudin v. Madhav; 
das, (1894) ILR 18 Bom 693 by two 


proceeds 
which 
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Judges. Neverthe.ess in the next case, 
Baslingappa Parappa v. Dharamappa 
Basappa, (1910) ILR 34 Bom 571, Sir 
Basil Scott, C. J. and Batchelor, J., dis~- 
regarded the auzhority of their own 
Court in (1877) ILR 2 Bom 457, and 
pronounced a judgment which, without 
saying that it overruled Satku Valad, 
clearly did so, The lower Court had 
followed Satku's zase (infra) and dis- 
missed the suit. The head-note is: 

“On second appeal by the plaintiffs, 
held, reversing the decree and allowing 
the claim, that th= suit was not for the 
removal of a pubie nuisance, but for a 
declaration of the right of an individual 
community to use a public road.” 

The Madras cases already cited were 
all cases (except the criminal one) in 
which declarations were sought and 
either granted or, if asking for exclusive 
right, refused but in none of them was 
the idea entertained of special damage 
other than the obstruction of the pro~ 
cession being needed. 

In Mohammec Abdul Hafiz v, Latif 
Husain, (1897) ILR 24 Cal 524 the 
Madras view was taken, The head-note 
{Si 

“A suit for declaration of right to 
carry religious emblems in a procession 
throush the streets of a village and for 
damages for preventing the plaintiffs 
from doing so, lies in the civil Court.” 

Their Lordshizs are of opinion that 
the views of the Madras Court are right 
and that the Bombay judgment is 
wrong, They think that the appellants 
are entitled to the declaration granted 
to them by the District Judge but pro- 
pose to add to it; after the word 
“traffic” line 3, bd, 42 of record, the 
words ‘to the Magistrate’s directions and 
the rights of the public.’ ” 

32. The above case before the 
Privy Council wes clearly one for the 
removal of public nuisance. We have 
referred to the definition of public nui- 
sance above. It includes an act which 
causes or which must necessarily cause 
injury, obstruction, or annoyance:to per- 
sons who may have occasion to use any 
public right, An individual has a pub- 
lic right to pass along a public high- 
way practising his religious observances 
peacefully and :f any one interferes 
with this right, he commits public nui- 
sance, A body af persons have the 
same right as an individual. A suit 
for declaration of such a right and for 
injunction restraining those who inter- 
fere with it is a suit for removal of a 
public nuisance. 


33. The case In (1877) ILR 2 
Bom 457, was a similar case and, there- 
fore, one of a public nuisance. It was 
so treated by the learned Judges who 
decided it. The question which arose 
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for decision was what constitutes a suffi- 
clent particular damage in a case where 
the right of a person to pass on a high 
way is interfered with, After discussing 
numerous English authorities on the 
point, the learned Judges came to the 
conclusion that mere absence of the 
religious or sentimental gratification 
arising from carrying tabuts along a 
certain public road is not any such 
perticular loss or injury as the prece- 
dents would justify them in pronouncing 
to be such a damage as would sustain a 
civil action, All the precedents con- 
sidered by the learned Judges were cases 
of public nuisance and it is with regard 
to these cases that their Lordships of 
the Privy Council observed:— 


_“The judgment really proceeds 
entirely on English authorities which 
lay down the difference between pro- 


ceedings by indictment and by civil 
action .............ought not to be applied 
in India.” 

34. The absence of the expres- 


sion “public nuisance” in the judgment 
is of no significance when the context 
shows that their Lordships treated the 
case as one of public nuisance and were 


-considering whether or not the require- 


ment of the English Law that no civil 
action should be maintainable in such a 
case without the proof of special damage 


should be applied to India equally 
rigorously. 

35. The case in (1910) ILR 34 
Bom 571 was also similar. The plain- 


tiffs sued on behalf of themselves and 
other members of a religious community 
to have a declaration of their right of 
marching in procession with a car along 
a public road to certain temples and for 
an injunction restraining the defendants 
from interfering with the plaintiffs. The 
learned Judges held that the suit ‘was not 
for removal of a public nuisance but 
for a declaration of the right of an in- 
dividual community to use a public 
road, This was the ground on which 


they distinguished the decision in 
Satku’s case (1877) ILR 2 Bom 457 
(supra). Their Lordships of the Privy 


Council held that the decision in Satku’s 
case could not be distinguished in this 
way and observed that the learned 
Judges “pronounced a judgment which 
without saying that it overruled Satku’s 
case, clearly did so.” 


36. We are, therefore, of the 
Opinion that their Lordships of the Privy 
Council treated the case before them as 
well as the cases in Satku’s case (1877) 
ILR 2 Bom 457 and Baslingappa Para- 
appa’s case, (1910) ILR 34 Bom 571 as 
eases of public nuisance and did not 
approve of the ground on which the 
decision in Baslingappa Parappa’s case 
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was based. Their Lordships went ən to 
observe: 


“The Madras cases already cited 
were all cases (except the criminal one) 
in which declarations were sought and 
either granted or, if asking for exclu- 
sive right, refused, but in none of them 
was the idea entertained of special 
damage other than the obstruction of the 
procession being needed.” 


37. From the above decision of 
their Lordships of the Privy Council, we 
infer that in case the right of any per- 
son to pass along a highway is obstruct~ 
ed or interfered with, he can maintain 
a suit without proving any other damage, 


38. In Dasrath Mahto v. Narayan 
Mahto AIR 1941 Pat 249, it was held by 
a Division Bench of the Patna High 
Court that a person in immediate neigh- 
bourhood and entitled to use a local 
public thoroughfare has a special cause 
of action and that irrespective of whe- 
ther he has proved special damage or 
not. The real principle is that a person 
of an immediate community or section 
of the public who is deprived of the 
amenity provided for that particular 
section may be deemed to have suffered 
loss without proof of such loss. In that 
case, the roadway in question passed 
through the houses of the plaintiffs and 
defendants. The latter proceeded to make 
certain constructions on their land and 
encroached upon the thorougnfare. The 
inhabitants in the vicinity of the 
thoroughfare and.some residents of the 
village brought an action for the re- 
moval of the encroachment. It was held 
that the inhabitants were entitled to 
seek the removal of the obstruction 
without proving special damage. 


39. We have already held above 
that the plaintiffs in the present suits 
ae succeeded in proving special damage 
also. 


40. Next we come to the plea of 
the defendants that the suits are barred 
by limitation. The Tehbazari stalls had 
been in existence from 25 to 30 years 
when the present suits were brought. 
The learned single Judge was of the 
opinion that the plaintiffs had a recurr 
ing cause of action within the meaning 
of Section 23 of the old Limitation Act 
and the present suits were consequently 
within time. A number of decisions were 
cited by the learned counsel for the par- 
ties. Before considering these decisions, 
we may state that the contention on be~ 
half of the defendants was that as a re~ 
sult of the putting of the Tehbazari stalls 
on parts of the public way, the plaintiffs 
were ‘dispossessed’ or ‘ousted’ from 
those parts of the public way and Sec- 
tion 23 has no application to the pre. 
sent case, 
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41, We are of the opinion that 
no question of the dispossession or the 
ouster of the plaintiffs from any part of 
the public street can arise as they had 
no right of possession over the public 
street, Only a party having a right of 
possession over something can be dis- 
possessed from it. In the present cases, 
the stall-holders do not claim adversely 
to the municipality, They are in pos- 
session of parts of the public street as 
Tehbazari holders from the munici- 
pality. In the Municipal Commissioners 
v. Sarangapani Mudaliar, (1896) ILR 19 
Mad 154 the municipality was sued to re- 
cover astrip of land forming a part of 
public highway on which the defendant 
had made an encroachment more than 45 
years before the suit. It was held that the 
defendant had acquired title by adverse 
possession against the municipality. Here 
the municipality was originally in pos- 
session over the strip of land which had 
been encroached upon by the defendant. 
When the encroachment was first made, 
although it was an act of trespass, there 
was complete dispossession of the muni- 
cipality and Section 23 of the Limitation 
Act therefore did not apply. By then 
Article 146-A had not been enacted and 
it was held that Article 149 was not 
applicable. Therefore, it was held that 
the right of the municipality over the 
strip of land was extinguished under 
Section 28 of the Limitation Act on the 
expiry of 12 years and it could not 
recover back possession, 


42. Ashutosh Sadukhan v. Corpn. 
of Calcutta, AIR 1919 Cal 807 = 49 Ind 
Cas 93 is a similar case except that 
Article 146-A had been enacted by then 
prescribing a period of 30 years. The 
encroachment was made 50 years before 
the suit by the plaintiffs who claimed 
adversely to the Municipal Corpora- 
tion and sought a declaration of their 
rights so acquired, That Article pres- 
cribed a period of 30 years for a suit 
by the Municipality to recover pos- 
session over a public street from which 
ft has been dispossessed, 


43. S, Sundaram Ayyar v. Muni- 
cipal Council of Madura, (1902) ILR 25 
Mad 635 is another similar case brought 
by a person who had made an encroach- 
ment on a public street adversely to the 
municipality, for a permanent injunction 
restraining it from interfering with his 
possession, 


44, The abover three decisions 
are distinguishable on the ground that 
fm all of them the municipality was in 
possession over the public street and 
was dispossessed by persons who claimed 
adversely to it. Section 23, therefore, 
had no application, 

45. A person who claims a righf 
jof way whether public or private, over 
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a certain land has no right of possession 
over jt and, therefore, there is no ques- 
tion of his dispossession from the land. 
There can be dispossession not only 
from land but alsc from an office, Arti- 
cle 124 of the Limitation Act contemp- 
lates a suit for possession of an heredi~ 
tary office. Time begins to run when 
the defendant takes possession of 
the office, adverely to the plaintiff. 
The case in Balkrishana Savalram 
Pujari Waghmare v, Shree Dhyaneshwar 
Maharaj Sansthan, AIR 1959 SC 798 
was a case of dispossession from office 
in which it was held that section 23 
did not apply beczuse the plaintiffs had 
been dispossessed from the office, 


46. Learned counsel for the 
defendants were unable to cite a single 
case in which it might have been held 
that if the interference with the plain- 
tiff's right of way is caused by an 
obstruction of permanent or  semi-per- 
manent nature, tren Section 23 does 
not apply. On the contrary, in all such 
cases which were brought to our notice, 
it ti held that Section 23 was appli- 
cable, 


47. In Bhagwandutt Kamat v. 
Asharfilal Mahtha, AIR 1934 Pat 34, the 
plaintiffs had a right of way over cer- 
tain land which was obstructed. The 
obstruction had taken place much more 
than 12 years before the date of the 
suit, It was contended that the dispos~ 
session being completed more than 12 
years ago, Section 23 had no applica- 
tion and reliance was placed upon the 
decision of the Madras High Court in 
Municipal Commissioners’ case (1896) ILR 
19 Mad 154 (supra). It was pointed out 
that the decision was not applicable as 
the defendant hac been in adverse pos- 
session against the plaintiff and had 
acquired a right thereby. The decision 
in Nazimullah v, Wazidulla, AIR 1916 
Cal 733 = 29 Ind Cas 385 was follow- 
ed in which it was held that a wrongful 

interference with a right of way consti- 
tutes a nuisance and that it is a continu- 
ing wrong under Section 23 of the Limi- 
tation Act. In the Calcutta case, the 
decision of the Judicial Committee in 
Rajrup Koer v. Abdul Hossein, (1880) 7 
Ind App 240 (PI) was followed. The 
learned Judge of the Patna High Court 
also referred to the decision of the Judi- 
cial Committee in chand v. 
Maharaj Bahadur Singh, AIR 1933 PC 
193 in which Section 23 was applied to 
certain act on the part of the Swetam- 
bari Jains interfering with the Digam- 
baris’ right of worship and it was held 
that it was a ccntinuing wrong as to 
which under Section 23 of the Limita- 
tion Act, a fresh period begins to run 
at every moment on the day on which 
the wrong continues, 
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48. The decision in Maharaj 
Bahadursingh’s case, AIR 1933 PC 193 
(Supra) was approved by the Supreme 
Court in Balakrishna Savalram Pujari 
Waghmare’s case AIR 1959 SC 798 
(supra), In that case, structural altera- 
tions were made by the Swetambaris in 
the charans of certain shrines, These 
structural alterations were of a perma- 
nent character. The Swetambaris made 
these structural alterations at one time 
and thereafter did not commit any other 
act, But the theory of possession or 
ouster was not applicable as the Digam- 
baris had only a right of worship and 
did not have a right of possession over 
the shrines. The question which the 
Privy Counsil had to consider was whe- 
ther the action of the Swetambaris in 
making structural alterations in the 
charans of the three shrines was con- 
tinuing wrong or not and in answering 
this question in favour of the plaintiffs, 
the Privy Council referred to its earlier 
decision in Rajrup Koer’s case, (1880) 7 
Ind App 240 (PC) (Supra) and held that 
the action in question was acontinuing 
wrong. Their Lordships of the Supreme 
Court approved of this decision in the 
following words:— 


“There is no doubt that the im- 
pugned action did not amount to ouster 
or complete dispossession of the plain- 
tiffs. It was action which was of the 
character of a continuing wrong and as 
such it gave rise to a cause of action de 
die in diem. In our opinion, neither of 
these two decisions can be of any assis- 
tance to the appellants.” 


49. In Mehr Chand v, Sain Gaman, 
AIR 1937 Lah 94, a suit was brought 
for an injunction ordering Sain Gaman 
and the Municipal Committee of Rawal- 
pindi to demolish certain structures 
erected on the public street by the 
former as a lessee from the Committee 
of the land on which the structures 
were erected. The suit was dismissed 
by the lower Court on the ground that 
it was barred under Article 120 of the 
Limitation Act, but was decreed by the 
High Court. The building erected by 
Sain Gaman was erected on the public 
street at the boundary of the plaintiff’s 
property which abutted on the street. 
The erection was a public nuisance and 
the plaintiff suffered special damage 
from the erection. The building was 
erected more than six years before the 
institution of the suit. It was held that 
a wrong to the plaintiff was a continu- 
ing wrong; his access to the highway 
from his property and from the high- 
way to his property was prevented dur- 
ing every moment of the time while 
the erection stood. 

50. In Mt. Masooma Bibi 
Haji Mohd. Said Khan, AIR 


1972 Raj/8 V G—46 


y. 
1942 


Pyarelal v, Santlal (J. Narayan C. J.) 


[Prs. 48-52] Raj. 113 


All 77, it was held that it is incor-. 
rect to say that where an obstruction to 
a public way is caused by an act which 
results in complete cessation of the abi- 
lity to exercise the right of way as for 
instance by building a high wall or wire 
fencing or something which clearly pre- 
vents passage, there can be no question 
of a continuing wrong as the wrong has 
been completed once and for all by a 
single act. A right of way or a right 
of passage is not a right in the nature of 
a title or of possession from which 
there can be an ouster and to which 
the articles which enforce a limitation 
of either 12 years or six years can 
apply. 


51. Bibhuti Narayansingh Vv. 
Mahadev Asram, AIR 1940 Pat 449 is a 
decision of a Division Bench of the 
Patna High Court by which three second 
appeals were decided. In two of these 
second appeals .the defendants had 
encroached on parts of the public lanes 
by constructing a compound wall in one 
case and by constructing a pucca house 
after demolishing the Katcha one in the 
other. It was contended on behalf of 
the appellant-defendants that upon its 
terms Section 23 of the Limitation Act 
can only apply where the wrong is real- 
ly a continuing one and this cannot be 
the case where the encroachment is by 
an act such as the building of a wall, 
which is over and done with once com- 
pleted, The decisions which were cited 
before the learned Judges in which it 
was held that aninterference of right of 
way of the plaintiff is a continuing 
wrong within the meaning of Section 23 
were criticised on the ground that they 
had followed the decision of the Privy 
Council in Rajrup Koer’s case (1880) 7 
Ind App 240 (PC) (Supra). It was 
pointed out that the case was not one 
of obstruction strictly speaking as the 
defendants were continuously drawing 
off, from day to day. the plaintiffs 
water, so that in fact, whenever the 
defendant drew off water through these 
diversions, he was in fact stealing plain- 
tiffs water and committing a fresh 
wrong, This interpretation of the Privy 
Council in Rajrup Koer’s case (supra) 
was accepted by the Supreme Court in 
Balakrishna Savalram Pujari Wagh- 
mare’s case, AIR 1959 SC 798 (supra). 
It is noteworthy that in Rairup Koer’s 
ease (supra), the plaintiff had a right to 
take water from the channel which 
flowed on the land of the defendant. 
He had no right of possession over that 
land and there could be no question of 
his dispossession or ouster by any 
obstruction made to the flow of water 
in the channel by the defendant. 


52. In Bibhuti Naravan‘'s case 
AIR 1940 Pat 449 the learned Judges of 
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the Patna High court, however, ulti- 
mately came to the conclusion that the 
wrong done to the plaintiffs in the two 
cases with which they were dealing 
were continuing wrongs within the 
meaning of Section 23, 


53. They, however, added a rider 
that these continuing wrongs would 
cease to be wrongs when the rights of 
the plaintiffs are destroyed. A right of 
easement is destroyed in 20 years under 
Section 26 (1) of the Limitation Act 
against a private individual. They, how- 
ever, also added that rights may arise 
in favour of the defendants under Sec- 


tion 28 of the Limitation Act. With all 
respect, where the plaintiffs have a 
continuing cause of action, their suit 


cannot get barred by limitation so long 
as the wrong continues and there is no 
question of application of Section 28 of 
the Limitation Act. The suits were dis- 
missed on the finding that special 
damage had not been proved by the 
plaintiffs, 


54, In Kuchibotha Kanakamma 
v. Tadepalli Ranga Rao, AIR 1957 Andh 
Pra 419 the plaintiffs’ right of way had 
been interfered with by the defendants 
by making permanent constructions. 
The suit was brought after a lapse of 
15 years and it was contended that ` it 
was barred by limitation. It was held 
that the mere fact that obstruction to 
the enjoyment of an easement of way 
or of light and air is caused by a wall 
or other permanent structure does not 
mean that the wrong is not a continu- 
ing one. There is nothing in Section 23 
of the Limitation Act to warrant a dis- 
tinction between a. permanent obstruc- 
tion and-an impermanent one, both of 
which are ex hypothesi wrongful. So 
long as a wall, building or other obsta- 
cle to the plaintiffs enjoyment. of an 
easement of way stands, the wrong con- 
tinues and Section 23 of the Limitation 
Act gives rise continuously to fresh 
periods of limitation. It was pointed 
out that Section 23 of the Limitation 
Act would not apply to cases of wrong- 
ful dispossession or ouster of the plain- 
tiff in assertion of a hostile title in the 
defendant and this dispossession or ous- 
ter might result from the construction 
of a building or structure of a perma- 
nent character on the encroached land 
and its occupation by the defendant. 
But where the plaintiff claims only an 
easement of a right of way over the 
land by a grant from the original owner 
and neither the site nor the right to 
possession thereof rests in him, the sub- 
sequent encroachment of the land by 
the defendant by putting up a perma- 
nent structure and occupying it for 12 
years would not extinguish the ease- 
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ment of way of the plaintiff though H 
may extinguish the title to the encroa« 
ched land of the original owner, 


_ 55. The abave decision clearly 
brings out a distinction between those 
cases in which the plaintiff had a right 
of possession over some thing -from 
which he has been dispossessed and 
cases in which he has only a right of 
way and had no right of possession. 


56, The Full Bench decision of 
the Lahore High Court in Khair Mohd. 
Khan v. Mt, Jannat, AIR 1940 Lah 359 
(FB) was a case fn which the plaintif 
was the joint owner of a piece of land 
over which the defendant had construct- 
ed a chabutra in 1925. It was held that 
the suit was barred by limitation as 
it was brought more than 12 years after 
the dispossession cf the plaintiff. This 
case is distinguishable on the ground 
that the plaintiff had a right of joint 
possession over the common land from 
which he was dispossessed. The act 
of the defendant was an act of trespass 
but as it resulted in dispossessing the 
plaintiff, the injurv was complete when 
the Chabutra was constructed in 1925 
and there was no continuing wrong to 
which Section 23 of the Limitation Act 
could apply. 


57. Lastly, we come to the deci- 


sion of the Supreme Court in Bale« 
krishna Savalram Pujari Waghmare’s 


case AIR 1959 SC 798 (Supra). 
case, the plaintiffs were puiaris of a 
temple. They wer2 removed from their 
office by the trustees in 1911 for gross 
misconduct and some other persons ap- 
pointed in their glace to discharge the 
duties of the office of the pujari. The 
pujaris thereafter instituted a suit claim- 
ing to be the owners of the temple. 
This suit was dismissed finally on 
August 3, 1921. ‘The dismissed pujaris 
then took forcible possession of the 
temple premises on July 25, 1922 and 
began to perform the puja and to take 
the offerings placed before the deity as 
they had been doing prior to their dis- 
missal. This was followed by a suit 
filed by the trustees on September 12, 
1922 under Section 9 of the Specific Re- 
lief Act which was decreed on Novem= 
ber 4, 1922. In pursuance of this de- 
cree, the trustees recovered possession 
of the temple on November 16, 1922. 


58. The dismissed pujaris then 
filed a suit purporzing to be one under 
S. 92 of the Coce of Civil Procedure 
but that was alsc dismissed finally on 
June 20, 1933. Taen they brought the 
suit which came up before the Supreme 
Court on appeal. It was found that 
the pujaris had sereditary rights but 
their suit was barred by Article 120 of 


In that 
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the Limitation Act which was held to 
be applicable, On behalf of the plain- 
. tiff-appellants, it was contended that 
Section 23 of the Limitation Act was 
applicable. Their Lordships observed as 
follows :— 


“Does the conduct of the trustees 
amount to a continuing wrong under 
Section 23? That is the question which 
this contention raises for our decision. 
In other wrods did the cause of action 
arise de die in diem as claimed by the 
appellants? In dealing with this argu- 
ment it is necessary to bear in mind 
that Section 23 refers not to a continu- 
ing right but to a continuing wrong. It 
is the very essence of a continuing 
wrong that it is an act which creates 
a continuing source of injury and ren- 
ders the doer of the act responsible and 
liable for the continuance of the said 
injury. If the wrongful act causes an 
injury which is complete, there is no 
continuing wrong even though the 
damage resulting from the act may con- 
tinue. If, however. a wrongful act is 
of such a character that the injury 
caused by it itself continues, then the 
act constitutes a continuing wrong. In 
this connection it is necessary to draw 
a distinction between the injury caused 
by the wrongful act and what may be 
described as the effect of the said in- 
fury, It is only in regard to acts which 
ean be properly characterised as con- 
tinuing wrongs that Section 23 can be 
invoked. Thus considered it is difficult 
to hold that the trustees’ act in deny- 
ing altogether the alleged rights of the 
Guravs as hereditary worshippers and 
fin claiming and obtaining possession 
from them by their suit in 1922 was a 
continuing wrong. The decree obtain- 
ed by the trustees in the said litigation 
had injured effectively and completely 
the appellants’ rights though the da- 
mage caused by the said decree subse~ 
quently continued. Can it be said 
that, after the appellants were evicted 
from the temple in execution of the 
said decree, the continuance of their 
dispossession was due to a recurring act 
of tort committed by the trustees from 
moment to moment? As soon as the 
decree was passed and the appellants 
were dispossessed in execution proceed- 
ings, their rights had been completely 
injured, and though their dispossession 
continued, it cannot be said that the 
trustees were committing wrongful acts 
or acts of tort from moment to moment 
so as to give the appellants a cause of 
action de die in diem. We think there 
can be no doubt that where the wrong- 
ful act complained of amounts to ous- 
ter, the resulting injury to the right 
is complete at the date of the ouster 
and so there would be no scope for the 
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application of Section 23 in such a case. 
That is the view which the High Court 
has taken and we see no reason to dif- 
fer from it.” 


Their Lordships then referred to the 
two Privy Council decisions, one in 
Rajrup Koer’s case (1880) 7 Ind App 240 
(PC) and the other in Hukumchand’s 
case, AIR 1933 PC 193 (Supra). Both 
these decisions were approved. The 
first decision was approved on the 
fround that the conduct of the defen- 
dant showed that whenever he drew off 
water through the said diversions he 
was in fact stealing the plaintiff’s water 
and thereby committing fresh wrong 
every time. But the second decision 
was also approved. We have given the 
facts of the decision above. Structural 
alterations were made in three shrines 
and the character of the charans was 
thereby altered. This was a permanent 
alteration which was over and done 
with once completed. Yet their Lord- 
ships held that it was a continuing 
wrong and the reason for this finding 
was that the impugned action did not 
amount to ouster or complete disposses- 
sion of the plaintiff. 


59, Their Lordships then referred 
to the decisions in Bibhuti Narayan 
Singh’s case AIR 1940 Pat 449 and 
Khair Mohd. Khan’s case, AIR 1940 
Lah 359 (FB) (Supra) as supporting the 
view that where the impugned act 
amounts to ouster there is no scope for 


the application of Section 23 of the 
Limitation Act. The Patna case was 
mentioned inadvertently as there was 


no finding in it that Section 23 was not 
applicable, On the contrary, it was 
held on the facts of the two cases, re- 
ferred to above, that the wrong done 
to the plaintiff by obstructing right of 
passage on the highway was a continu- 
ing wrong. In the Lahore case, the 
plaintiff was a joint owner of the land 
from which he was dispossessed by the 
act of the defendant in constructing a 
chabutra on it. This was a case of 
dispossession or ouster of the plaintiff. 


60. It will thus be seen that it 
has nowhere been held that-a wrong 
cannot be a continuing wrong where 
the encroachment which gives rise to 
it is by an act like putting up a con- 
struction which is over and done with 
once completed. The act by which the 
Digambaris felt aggrieved in Hukam- 
chand’s case, AIR 1933 PC 193 (Supra) 
was an act of this nature and yet it 
was held that the wrong which resulted 
from the act was a continuing wrong. 
The reason was that the Digambaris 
had no right of possession over the 
shrine. They had only a right of 
worship, Consequently, there was no 
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question of dispossession or ouster of 
the plaintiffs and hence the application 
of Section 23 was not ruled out. 


61. We accordingly confirm the 
finding of the learned single Judge that 
the present suits are not barred by 
_ limitation. 

62. On behalf of the plaintiff- 
respondents, it was also contended that 
the municipality as well as the other 
defendants who hold through it are 
trustees within the meaning of Section 
10 of the Limitation Act and the pre- 
sent suit is for restoring the land of 
the public street which has been utilis- 
ed for purposes repugnant to the trust 
and, therefore, it cannot be barred ‘by 
any length of time. It is pointed out 
that an express trust has been created 
by the provisions of Section 51 (f) of 
the Bikaner Municipal Act, Section 48 
(2) (f) of the Rajasthan Town Munici- 
palities Act and Section 92 (2) (f) of 
the Rajasthan Municipalities Act. On 
behalf of the appellants, it was argued 
that Section 10 has no application as 
the trust in this case is created by ope- 
rations of law. It is unnecessary for 
us to go into this question in view of 
our finding that Section 23 of the Limi- 
tation Act is applicable and the suits 
are not barred by limitation. 

63. We accordingly dismiss. all 
the appeals with costs. 


Appeals dismissed. 
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. Bogaram, Appellant v. Mohanaram 
and others. Respondents. 


Second Appeal No. 340 of 1964, D/- 
14-9-1971, against judgment and decree 
of Sardar Singh, Dist. J, Ganganagar, 
D/- 21-4-1964, 

(A) Fenancy Laws — Rajasthan 
Tenancy Act (3 of 1955), Section 41 — 
Sale by Isar — Sale of land by an Isar 
is not void because prior permission of 
the Revenue Commissioner has not been 
obtained ‘by him as required by notifi- 
cation dated 11-10-1943 of the State, 
(X-Ref :— Sections 42, 43). (Para 7) 


The interest of a Khatedar tenant 
is transferable and is subject only to 
restrictions contained in Sections 42 and 
43. Thus a notification which prescribes 
certain restrictions itself would be in- 
consistent with Section 41. (Para 1) 


(B) Civil P. C. (1908), Section 101 — 
New ground during argument in second 
appeal —- A point not raised in the 
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courts below or in the grounds of ap» 
peal viz., that the sale in question was 
in contravention of Section 42, Rajas- 
than Tenancy Act, will not be allowed 
to be argued in secand appeal, (Para 8) 


(C) Tenancy Laws — Rajasthan 
Tenancy Act (3 of 1955), Section 37 —~ 
The agricultural land which is in the 
occupation of a tenant is not liable to 
attachment in the execution of a decree 
obtained against him, (Para 9} 


S. L. Thanvi, for Appellant; H. C, 
Jain, for Respondents. 


JUDGMENT :— This is a defen-~ 
dant’s second appeal arising out of a 
declaratory suit under Order 21, Rule 
63, Civil Procedure Code. The facts 
are not in dispute and lie within a 
narrow compass. 


2. Bogaram, defendant No. $ 
(now appellant) was the decree-holder 
and defendant No. 2 Isar was the judg- 
ment debtor. Bogaram had filed the 
suit against Isar sametime in the ‘year 
1956 and obtained an order of attach- 


ment before judgment against his agri- 
cultural land on 19-10-1956. After the 


suit was decreed in favour of Bogaram 
on 23-2-1957, he put the decree in ex- 
ecution regarding 64 beghas of the agri- 
cultural land under attachment. Moha-« 
naram, respondent, filed an objection 
under Order 21, Rule 58, Civil Proce- 
dure Code making grievance of the at- 
tachment. He stated that this land had 
been sold to him by Isar by a register~ 
ed sale deed on 9-6-1956 prior to the at- 
tachment before judgment in question. 
He further asserted that he was in pos- 
session of the land. The execution 
court, however, dismissed the objection 


on 11-4-1959. Mohanaram then filed 
the declaratory suit under Order 21. 
Rule 63, Civil Procedure Code. The 


learned Civil Judge, Ganganagar, before 
whom the suit was filed, held that the 
sale of the land in question in favoun 
of Mohanaram was void as it was 
made without obtaining the prior per- 
mission of the Revenue Commissioner as 
contemplated by a notification No, 108 
dated lith October, 1943, of the former 
Bikaner State as amended by a notifi- 
cation of the Rajasthan Government 


dated 15-9-1953. Accordingly he dis- 
missed the suit, 
3. Aggrieved by the judgment 


and decree of the trial court, the plain- 
tiff went up in appeal to the court of 
the District Judge, Ganganagar. The 
learned District Judge considered the 
question whether the notification was 
law and whether it precludes a Civil 
Court from giving effect to the sale of 
land evidenced by a duly registered 
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sale deed. On consideration of the noti- 
fication the learned District Judge came 
to the conclusion that the clear inten- 
tion of the notification seemed to be 
that the revenue authorities and the re- 
gistering authorities were not to re- 
cognise a sale of land, if the sanction 
of the commissioner was not given there- 
to, nevertheless the other remedies open 
to the purchaser had not been taken 
away. The learned Judge further point- 
ed out that even if the revenue autho- 
tities could not give effect to the sale, 
a Civil Court can give appropriate re- 
lief to the purchaser and the sale can- 
not be declared void for want of sanc- 
tion from the Commissioner. In the re- 
sult, he held that the view taken by 
the first court was erroneous. Conse- 
quently the learned District Judge ac- 
cepted the appeal, set aside the decree 
of the first court and declared that 6} 
bighas of land mentioned in paragraph 1 
of the plaint was the property of the 
plaintiff Mohanaram and the same was 
not liable to be attached or sold in the 
execution of the decree obtained by 
Bogaram against Isar. 


4. Defendant Bogaram is now 
challenging the correctness of this view 
in this second appeal. 


5. It is doubtful if the notifica- 
tion of the former Bikaner Government 
dated 11-10-1943 was law. However, I 
am relieved from entering into this 
question on account of the legislative 
changes that have taken place after the 
formation of Rajasthan. The Rajasthan 
Legislature had passed the Rajasthan 
Tenancy Act, 1955 (Act No, 3 of 1955), 
hereinafter to be referred as the “Act,” 
which came into force from 15-10-1955. 
Section 3 of this Act provided that on 
and from the coming into force of this 
Act (a) the enactments mentioned in 
column 2 of the First Schedule to the 
extent specified in column 3 thereof 
shall stand repealed and further, (b) any 
corresponding laws other than the en- 
actments referred to in clause (a) hitherto 
in force in any of the covenanting States 
in so far as such laws are covered by 
or are inconsistent with the provisions 
of this Act; and (c) any laws amend- 
ing the enactments or laws referred to 
in the preceding clauses of this sub-sec~< 
tion, shall stand repealed. At Item No. 
2 of the First Schedule the Bikaner Te- 
nancy Act, 1945, is mentioned and the 
whole of the Act has been repealed, 


6. The notification of 11-10-1943, 
even if it is assumed to be law shall be 
deemed to have been repealed by 
Section 3 (b) of the Rajasthan Tenancy 
Act. That notification deals with cer- 
tain classes of tenants known as Mau- 
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rusi or proprietary tenants. Sec. 15 of 
the Act provides that whoever was a 
tenant on the date of the coming into 
force of the Act is a Khatedar tenant 
and he is entitled to all the rights con- 
ferred on and be subject to all the 
liabilities imposed on Khatedar tenants 
by this Act (Rajasthan Tenancy Act). 
Thus the classes of tenants as obtained 
in the former Bikaner State came to 
be abolished and were substituted by 
the new class of tenants namely, Khate~ 
dar tenants. Section 41 of the Act pro- 
vides that the interest of a Khatedar 
tenant shall be transferable otherwise 
then by way of sub-lease subject to 
the conditions specified in Sections 42 
and 43. There are certain restrictions 
regarding sale, gift or bequest by mem-~ 
bers of a scheduled caste. 


Ta However the restrictions im- 
posed by the notification dated 1ith 
October, 1943 for the obtaining of per- 
mission from the Revenue Commissioner 
before the sale have been done away 
with. _The notification would be clearly 
inconsistent with the provisions of Sec- 
tion 41 of the Act. In these circums- 
tances the notification of 11-10-1943 
could not be pressed into service for 
invalidating the sale by Isar in favour 
of Mohanaram. 


8. Learned counsel for the ap- 
pellant sought to argue on the basis of 
Section 42 of the Act that as Isar was 
a member of the schedule caste and 
Mohanaram was not a member of the 
scheduled caste, the sale would still be 
void. This ground had not been taken 
in the two courts below, nor even in 
the memo of appeal lodged in this 
Court. I am, therefore, not inclined to 
permit the learned counsel to take up 
this as a ground only at the time of the 
arguments, 


9. Apart from everything I am 
beholden to learned counsel for the ap- 
pellant for his pointing out another 
provision in the Act namely, Section 37 
which lays down that the rights of a 
tenant in a holding shall not be liable 
to seizure, attachment or sale by pro- 
cess of any Civil Court. This, there- 
fore, clinches the whole issue and the 
agricultural land which was in the oc- 
cupation of a tenant was not liable to 
attachment in the execution of a de- 
cree obtained by the appellant. 


10. The appeal has thus no force 
and I hereby dismiss it. The parties 
are, however, left to bear their own 
costs in this Court, 

Appeal dismissed. 
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JAGAT NARAYAN, C. J. AND R. D. 
GATTANI, J. 


Rahimulla, Appellant v. Zahur Moha- 
mmad and others, Respondents. 


Second Appeal No. 371 of 1959, D/- 
31-8-1971. 


Civil P. C. (1908), Order 22, Rule 2 
~- Right to sue surviving to surviving 
plaintiff — One suit by two persons who 
have separate causes of action and who 
could have brought two suits — Right 
of relief arising to them out of same 
series of acts — Death of one of them 
during pendency of appeal — Legal re- 
presentatives not brought on record — 
Appeal of the surviving appellant does 
not abate. (Paras 4, 5, 12, 13) 


On account of death of one of the ap- 
pellants the appeal and the suit qua him 
stood finally dismissed. But the surviv- 
ing appellant had an independent right 
of maintaining the suit and that right 
survived to him after the death of the 


deceased appellant. (Para 5) 

Cases Referred: Chronological Paras 

(1970) AIR 1970 SC 488 (V 57) = 
1970-2 SCR 726, Works Mana- 
ger, Central Rly. Workshop, 
Jhansi v. Viswanath 6 


(1966) AIR 1966 SC 1427 (V 53) = 
1966-3 SCR 451, Sri Chand v. 
Jagdish Pershad 10 

(1965) AIR 1965 SC 1531 (V 52) = 
1965-2 SCR 830, Union of India l 
v. Shree Ram 9 

(1963) AIR 1963 SC 1901 (V 50) = 
1964-3 SCR 549, Rameshwar Pra- 
sad v. Shambehari Lal 8 

(1962) AIR 1962 SC 89 (V 49) = 
1962-2 SCR 636, State of Pun- 
jab v. Nathu Ram 7 


P. C. Bhandari, for Appellant; N. M, 
Kasliwal, for Respondents. 


JAGAT NARAYAN, C. J.:— This 
is a reference by a learned Single Judge 
before whom a preliminary objection 
was taken when the present second ap- 
peal came up for hearing that the ap- 
peal has abated. As the question was 
not free from difficulty this reference 
was made, 


2. The facts necessary for dis- 
posing of the reference are these. 
Rahimulla & Karim Bux were the owners 
of adjacent houses, In front of 
their houses was a plece of land, a 
lease of which was granted in favour 
of Smt. Sakina by the Urban Improve- 
ment Board, Jaipur. Smt. Sakina had 
started constructions over the land. 
Rahimulla and Karim Bux claimed pri- 
vate rights of easement over the land. 
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They also claimed that the land was 
a public thoroughfare. On these grounds 
they prayed for a decree perpetually 
restraining Smt. Sakina from construct- 
ing over the land in dispute and for 
granting a mandatory injunction against 
her for demolishing the constructions 
already made, The suit was contested 
by Smt. Sakina. The trial court de- 
creed it. The first appellate court dis- 
missed it. Rahimulla and Karim Bux 
preferred a second appeal. During the 
pendency of this appeal Karim Bux 
died. His legal representatives were 
not brought on record. When the 
second appeal came up for hearing be- 
fore the learned Single Judge a preli- 
minary objection was raised on behalf 
of Smt. Sakina that the whole appeal 
abated as there wes one decree against 
Rahimulla and Karim Bux which was 
not divisible, 


3. We have heard the learned 
counsel for the parties and we are of 
the opinion that Rahimulla’s appeal 
does not abate. í 


4. Rahimulla and Karim Bux 
had separate causes of action against 
Smt. Sakina and they could have 
brought two separate suits for the re- 
liefs which they claimed in this one 
suit which they brought jointly. One 
suit was brought under the provisions 
of Order 1, Rule 1, Civil P. C. which 
runs as follows :— 


“Who may be joined as plaintiffs.— 
All persons may be joined in one suit 
as plaintiffs in whom any right to re- 
lief in respect of cr arising out of the 
same act or transaction oor series of 
acts or transactions is alleged to exist, 
Whether jointly, severally or in the al- 
ternative, where if such persons brought 
separate suits, any common question of 
law. or fact would arise.” 


5. The right of relief arose to 
both the plaintiffs out of the same 
series of acts name_y the grant of lease 
in favour of Smt. Sakina and the start- 
ing of constructions by her on the land 
in dispute. On account of the death 
of Karim Bux during the pendency of 
the appeal the app2al and the suit qua 
Karim Bux therefcre stood finally dis- 
missed. But Rahimulla had an indepen- 
dent right of maintaining a suit against 
Smt. Sakina and that right survived to 
him after the death of Karim Bux. The 
case therefore ae under Order 22, 
Rule 2, Civil P. C. 


6. The facts of the present case 
are. somewhat similar to the facts of 
the case in Works Manager, Central Rly. 
Workshop, Jhansi v, Vishwanath, ATR 
1970 SC 488. In that case several 
workers had filed a joint petition under 
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the Payment of Wages Act. An order 
was passed in their favour on their 
joint application by the Additional Dis- 
trict Judge. This order was affirmed 
on appeal by the Allahabad High Court. 
The Railway appealed to the Supreme 
Court against the order of the Allaha- 
bad High Court. All the workmen were 
impleaded as respondents to this ap- 
peal. One of them died during the pen- 
dency of the appeal, but his legal re- 
presentatives were not brought on re- 
cord. Jt was contended on behalf of 
the workmen that the appeal should be 
held to be incompetent because the re- 
versal of the impugned order as against 
them would give rise to conflicting deci- 
sions on the point. This argument was 
repelled, Learned counsel for the res- 
pondents relied on four decisions of the 
Supreme Court. They are all distin- 
guishable on facts. 


T. In State of Punjab v. Nathu 
Ram, AIR 1962 SC 89 certain land 
belonging to two brothers L and N joint- 
ly was acquired for military purposes 
and on their refusal to accept the com- 
pensation offered by the Collector, the 
State Government referred the matter 
for inquiry to an arbitrator under Rule 
10 of the Punjab Land Acquisition (De- 
fence of India) Rules, 1943. The arbi- 
trator passed a joint award granting a 
higher compensation and also certain 
sum on account of income-tax. The 
State Government appealed against the 
award to the High Court. During the 
pendency of appeal L died and as his 
legal representatives were not brought 
on record, the appeal abated against 
him. It was held that the ap- 
peal against N alone could not proceed. 
The subject-matter for which the com- 
pensation had been awarded was one 
and the same land and the assessment 
of compensation so far as L was con~ 
cerned having become final, there could 
not be different assessments of compen- 
sation for the same parcel of land. In 
the present case if Rahimulla and Karim 
Bux had chosen to file two separate 
suits one could have been dismissed and 
the other could have been decreed and 
no inconsistency would have arisen as 
each case is decided on its own evidence 
and the causes of action for Rahimulla 
and Karim Bux were distinct. 


8. In Rameshwar Prasad v., 
Shambehari Lal, AIR 1963 SC 1901 a 
suit for ejectment was brought dgainst 
two defendants by 9 persons who were 
the landlords of the property in suit. 
One of them died during the pendency 
of the appeal which was filed by all 
the 9 plaintiffs and his legal representa- 
tives were not brought on record. The 
remaining 8 plaintiffs were obviously 
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not competent to maintain the- suit 
against the defendants. It was not even 
contended that Order 22, Rule 2 ap- 
plied to the case. What was contended 
was that relief could be granted to the 
remaining 8 appellants under Order 41, 
Rule 4 or Order 41, Rule 33, Civil P.C., 
but their plea was not accepted. 


9, In Union of India v. Shree 
Ram, AIR 1965 SC 1531 there was a 
joint and indivisible decree in favour 
of two plaintiffs who sued the Union 
of India for the recovery of a sum of 
Rs. 13,448/- for compensation on ace 
count of loss and damage suffered by 
the plaintiffs owing to non-delivery of 
11 bales of cloth. One of the plaintiffs 
died during the pendency of the appeal 
and his legal representatives were not 
impleaded within time. It was held 
that the whole appeal abated. The two 
plaintiffs could not have brought two 
separate suits to recover the amount. 
In the present case Rahimulla and Ka- 
rim Bux could have brought separate 
Suits against Smt. Sakina. 


10. In Sri Chand v, Jagdish 
Pershad, AIR 1966 SC 1427 the first 
respondent filed suit No. 43/52 for a 
decree for Rs. 42,914-10-0 being the 
amount due at the foot of the hypothe- 
cation account and for sale of goods in 
satisfaction of the amount due. Later 
in 1962 he filed a suit for possession of 
hypothecated goods as well and both 
were consolidated. The first respon- 
dent applied for appointment of a recei- 
ver and the court directed the second 
respondent to furnish security in the 
sum of Rs. 50,000/-. Pursuant to this 
Order 5 persons stood sureties for satis- 
faction of the decree, Their liability 
was joint and several. 


11. A decree was passed against 
the second respondent for Rs, 42,914-10-0 
with costs and future interest. The 
first respondent then applied to execute 


the decree against the sureties. The 
sureties objected to the execution of 
the decree on various grounds. These 


objections were rejected by the Com- 
mercial Subordinate Judge and this 
order was confirmed by the Punjab High 
Court. Three of the sureties filed an 
appeal before the Supreme Court by 
special leave. Out of them Basanti Lal 
died during the pendency of the appeal 
and his legal representatives were not 
brought on record within the time 
allowed by law. The appeal by Basanti 
Lal accordingly abated and the appeals 
by the other two sureties had become in- 
competent on account of this fact. If 
was contended before the Supreme Court 
that the liability of the sureties was joint 
and several and therefore it was 
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were on record. Consequently it was 
urged that the appeal of the 3 sureties 
should be held to be competent. Their 
Lordships held that no doubt the liabi- 
lity of the sureties was joint and seve- 
ral but the mere fact that the obligation 
arising under the covenant may be en- 
forced severally against all the covenan- 
tors does not make the liability of each 
covenantor distinct. 


12. In the present case both 
Rahimulla and Karim Bux had distinct 
causes of action against Smt. Sakina. 


13. We accordingly hold that 
|Rahimulla’s appeal has not abated, 


14. The learned Single Judge also 
referred to the Division Bench the 
second appeal for decision, but has given 
no reason for doing so except that the 
second appeal is a very old one. We do 
not consider this to be a sufficient rea- 
son for making a reference. We there- 
fore direct that the second appeal shall 
be laid for early hearing before Hon’ble 
Lodha, J. 


15. The costs of this reference 
shall abide the result of the second 


appeal. i 
Order accordingly. 
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Kanhaiyalal, Petitioner v. Jagan- 
nath Singh and others, Respondents. 


Civil Revn. No. 720 of 1969, D/- 
16-7-1971, against order of R. S. Verma, 
Civil J., Udaipur, D/- 9-10-1969. 


Court Fees and Suits Valuations — 
Rajasthan Court Fees and Suits Valua- 
tion Act (23 of 1961) Section 8 — Set off 
or counter claim — Cost of improve- 
ments claimed by mortgagee in a suit for 
redemption of usufructury mortgage is 
not a counter claim. AIR 1961 Mad 355, 
Dissented from. (X-Ref‘— S. 32 (8) ). 


The sine qua non of the plea of a 
counter claim is that the defendant 
should have an independent right to 
agitate the same in an action of his own. 
The. defendant-mortgagee’s right to re- 
cover cost of improvements is not en- 
forceable in law by an independent ac- 
tion and it could be suitably and cor- 
rectly put forward in a suit for redemp- 
tion, and that being so, the mortgagee 
cannot be called upon to pay court-fees 
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(1966) AIR 1966 Madh Pra 330 
(V 53) = 1966 Jab LJ 271, Moti- 
lal Laxman v. Purushottam 
Damodhar 5 
(1961) AIR 1961 Mad 355 (V 48) = 
ce Mad LW 665, Alamelu Am- 
Vv. Thayarammal 8 
dines AIR 1961 Mai 527 (V 48) = 
1961-2 Mad LJ €4, Apparswami 
Chettiar v, Sri Parvathavardhani 
Sametha Ramanatheeswara 8 
(1951) AIR 1951 Mad 742 (V 38) = 
1949-2 Mad LJ 785, Subramanya 
Iyer v. Lakshmana Ayyar 8 
(1951) AIR 1951 Raj 155 (V 38) = 
1951 Raj LW 219, Mst. Sehdat 
v. Abdul Jabbar 
(1950) AIR 1950 AL 201 (V 37) = 
1949 All LJ 510, Abdul Majid v. 
Abdul Rashid 6, 7 


A. L. Mehta with R. P. Dave, 
Petitioner. 


ORDER :— This revision application 
is directed against the order of the 
Civil Judge, Udaipur dated 9th October, 
1969 by which he held that the defen- 
dants-mortgagees’ claim for cost of the 
improvements is a counter claim and 
is chargeable with court-fees under the 
Rajasthan Court Fees and Suits Valua~ 
tion Act, 1961. 


2. The facts leading to this 
revision application are as follows: 
Daulatsingh and Fatehlal Mehta mort- 
gaged a house and a shop situated in 
the town of Udaipur for a period of 11 
years with possession for Rs. 3,499/- in 
favour of one Sohenlal by a mortgage- 
deed dated 29-1-1938. The mortgagors 
died and their descendants are Jagan- 
nath Singh (plaintif No. 1), Shrimati 
Mangi Bai (Plaintiff No. 2), Smt, Nathi 
Bai (Plaintiff No. 3) and Inderlal (de- 
fendant No, 2) and Chhoteylal (defen- 
dant No. 3}. The mortgagee is also said 
to have died and his heir is Kanhaiya- 
lal petitioner. After a notice, the 
plaintiffs filed a suit for redemption of 
the mortgage against Kanhaiyalal peti- 
tioner, Kanhaiyalal inter alia pleaded 
in his written-statement that he has in- 
curred a sum of Rs, 9,421/- on account 
of improvements made by him in the 
suit property. He, therefore, claimed 
the recovery of the amount along with 
the mortgage money. The plaintiffs’ 
contention in the lower court was that 
the claim of Rs, 9,421/~ was in the 
nature of a counter claim and unless 
court-fees is paid ky him, the plea can- 
not be entertained. The learned Judge 
after having heard learned counsel for 
the parties before him held that the 
claim set up by the defendant-mortgagee 


for 
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was chargeable with court-fees under 
Section 8 of the Rajasthan Court-fees 
and Suits Valuation: Act, 1961. This 
order is under challenge before me. 


3. None of the plaintiffs has ap- 
peared in this Court in spite of notice. 
I have heard Shri Arjunlal Mehta and 
his contention is that the claim set up 
by the defendant-mortgagee was not in 
the nature of a counter claim, but Is a 
part and parcel of the transaction of 
the mortgage. It is also submitted by 
him that the mortgage was in the nature 
of a usufructuary mortgage and the 
mortgagee had no remedy by way of 
sale or foreclosure, nor was the mort- 
gagee entitled to sue for recovery of 
money. A mortgagee has no right to 
recover the costs of the improvements 
by an independent action and as such 
no court-fees is payable on this claim. 
He has also relied upon the terms of 
the mortgage deed dated 29-1-1938 by 
which the mortgagee was empowered to 
incur expenditure for the improvement 
of the mortgaged property and the 
costs of the said improvements could 
be recoverable at the time of redemp- 
tion, 

4, The present suit was filed on 
6-11-1967. The provisions of the Rajas- 
than Court Fees and Suits Valuation 
Act, 1961 will govern this case. Sec- 
tion 32 of the Act deals with suits re- 
lating to mortgages. Section 32 (8) 
reads as follows :— 

“(8) In a suit against a mortgagee 
for redemption of a mortgage, fee shall 
be computed on the amount due on the 
mortgage as stated in the plaint, 


Provided that, where the amount 
due on the mortgage is found to be more 
than the amount on which fee has been 
paid by the plaintiff, no decree shall 
be passed until the deficit fee is paid; 


Provided further that, in the case 
of a usufructuary or anomalous mort- 
gage, if the plaintiff prays for redemp- 
tion as well as for accounts of surplus 
profits, fee shall be levied separately 
on the relief for accounts as in a suit 
for accounts.” 


Section 8 of this Act under which the 
learned trial Judge has directed the 
defendant-mortgagee to pay the court- 
fee runs as follows:— 


“8. Set off or counter claim— A 
written-statement pleading a set off or 
counter claim shall be chargeable with 
fee in the same manner as a plaint.” 
By the perusal of the two provisions re- 
ferred to above, it is abundantly clear 
that in a suit for redemption of mort- 
gage, the court-fees shall be payable on 
the amount due under the mortgage, 
and if the defendant has pleaded a set 
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off or a counter claim, the court-fee 
shall be chargeable in the same manner 
as if it was a suit. The only question 
for my determination is whether the cost 
of improvements claimed by the mort- 
fagee in this case can be termed as a 
counter claim. 


Like set off, a counter claim is 
available to a defendant only when the 
rules of procedure of the court in 
which the plaintiff brings his action al- 
low a counter claim to be set up. In 
certain important aspects, a plea of 
counter claim is different and distingui- 
Shable from a set off in its application 
and its effect, While set off is limited 
to money claim, there is no such limita- 
tion in the case of counter claim. Any 
claim in respect of which the defendant 
can bring an independent separate action 
against the plaintiff can form the sub- 
ject matter of the plea of counter claim, 
provided such a plea can be convenient- 
ly tried with the plaintiffs claim. 
Counter claim can be in a suit for in- 
junction, specific performance or for a 
declaration. The main basic difference 
between a plea of set off and that of a 
counter claim is that in the former 
case it is a ground of defence, a shield 
and not a sword which when establish- 
ed affords effective answer to the plain- 
tiffs claim either in whole or in part. 
Whereas a counter claim is not really a 
defence to the plaintiffs claim but is a 
weapon of defence, enabling the de- 
fendant to enforce his right or claim 
against the plaintiff as effectively as an 
independant action of his own. In 
this connection, reference may be made 
to the following passage stated in Hals- 
bury’s Laws of England Volume 34 
(Third Edition) page 411 para 720:— 


“Subject-matter of counter claim: 
A counter claim can in general be brought 
in respect of any claim that could be 
the subject of an independent action. 
It is not confined to money claims, or 
to causes of action of the same nature 
as in the original action: and, except 
where a person other than the plaintiff 
is also made a defendant to it, it need 
not relate to or be connected with the 
original subject of the cause or matter. 
A claim founded on tort may be opposed 
to one founded on contract and in an 
action in rem the defendant may set up 
counter claim in personam. The defen- 
dant by his counter claim may ask for 
any form of relief, for example, a decla- 
ration, a vesting order or relief against 
forfeiture, an injunction, a receiver, spe- 
cific performance, a revocation of a 
patent, an account payment of money 
claim, or damages.” 
It is thus abundantly clear that a plea 
can form the subject-matter of counter 
claim only if in respect of that claim the 
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defendant can bring an independent 
action against the plaintiff. In other 
words, if the defendant could not have 
filed an action for the enforcement of 
the particular right against the plaintiff 
in an action of his own, the accident of 
the plaintiff filing some suit against the 
defendant cannot enable the latter to 
agitate his right in the form of a coun- 
ter claim. The sine qua non of the 
plea of a counter claim is that the de- 
fendant should have an independent 
right to agitate the same in an action of 
his own. 


5. In Motilal Laxman v. Purshot- 
tam Damodar, AIR 1966 Madh Pra 330 
a suit for redemption of mortgage was 
instituted. The defendants in their de- 
fence alleged that they were entitled to 
Rs. 2,000/- as damages on account of a 
breach of a contract of sale of the mort- 
gaged property. It was held by the 
learned Judge deciding the case that in 
a suit for redemption any item claimed 
upon an account of the mortgage claim 
being taken would certainly not be Ha- 
ble to payment of court-fees, But the 
essential condition is that the rights and 
liabilities should arise out of the mort- 
gage contract. If the item is claimed on 
an altogether different contract, such a 
subsequent contract of sale the set off 
or the counter claim will be liable to 
payment of court-fees. 


6. In Abdul Majid v. Abdul Ra~ 
shid, AIR 1950 All 201 Malik, C. J. who 
spoke for the Court observed that the 
essence of a counter claim is that the 
defendant should have a cause of action 
' against the plaintiff and the counter 
claim is in the nature of a cross-action; 
and not merely a defence to the plain- 
tiffs claim. The facts of the case were 
that the plaintiff filed a suit for pre-emp- 
tion and the defendants in their written- 
statement pleaded that they had spent 
a certain amount in making improve- 
ments to the property and the plaintiffs 
suit for pre-emption should not be de- 
creed without making the plaintiff lable 
for that amount. Jt was held by the 
Division Bench that the defendant had 
no cause of action against the plaintiff 
and no separate action could be main- 
tained on the basis thereof. The claim 
could be put forward only as defence 
to the suit and could not be called as 
a counter claim. No court-fees were 
therefore payable on the said claim. 


7. This Allahabad case was re- 
lied upon in Mst. Sehdat v. Abdul Jabar, 
1951 Raj LW 219 = (AIR 1951 Raj 155). 
This was a suit for possession of 1/3 
share of the house in dispute by can- 
cellation of the sale on the ground that 
the plaintiffs’ mother as de facto guar- 
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dian was not authcrised to dispose it of 
and, therefore, the sale as regards their 
share was void. The plaintiffs offered 
to pay to defendants one-third share out 
of the amount paid by them to the 
mortgagee, The defendants pleaded that 
they had spent Rs, 8,750-8-6p. on re- 
pairs and improvements and, therefore, 
a decree for possession, if at all passed, 
should be subject to the payment of this 
amount. The plaintiffs urged in that 
case that the defendants’ plea could not 
be entertained until court-fee was paid 
on the amount claimed by them on ac- 
count of repairs and improvements. The 
learned Judge agre2d with the observa- 
tions made in AIR 1950 All 201 and held 
that the claim put forward by the defen~ 
dants could not be considered as a coun- 
ter claim as a separate suit was not com 
petent. 


8. Before the learned trial Judge, 
reliance was placed on behalf of the 
plaintiffs on Alamelu Ammal v. Thya-~ 
rammal, AIR 1961 Mad 355 and on 
behalf of the defendant on Apparswami 
Chettiar v, Sri Parvathavardhani Same- 
tha Ramanatheeswara, AIR 1961 Mad 
527 and the learned trial Judge placed 
reliance on Alamelu Ammal’s_ case. 
The report of the case relied upon by 
the learned trial Judge does not con- 
tain all the facts in the case. It does 
not also contain ary reasoning and the 
entire conclusion kes been stated in 
the following worcs:— 


“The of the learned 
counsel appearing for the petitioner, 
the defendant in the suit, is that the 
claim of the defendant in the written- 
statement is neither a set off nor a 
eounter claim and therefore Section 8 
is not applicable. I am unable to ac- 
cept that contention. The defendant 
has clearly made a claim, which is in 
the nature of a counter claim against 
the plaintiff in cleiming the value of 
improvements said to have been ef« 
fected by him. Even under the old 
Court Fees Act, the decision in Subra~ 
manya Iyer v. Lakshmana Ayyar, AIR 
1951 Mad 742 holds that in cases of 
this description court-fee is payable.” 
If I may say so with respect to the 
learned Judge, it has not been shown 
as to how the claim for the cost of im- 
provements effected by the mortgagee 
has been considered as a counter claim. 
As noticed above, the present case is a 
case of usufructuary mortgage. The 
mortgagee has no right to sue the mort- 
gagor for sale of the property nor has 
he a right of foreziosure. He cannot 
even sue for recovery of mortgage 
money. As a_usufructuary mortgage, 
he is only entitled to retain the usu- 
fruct of the prorerty. According to 
the terms of the contract, he had a right 
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to incur expenditure on improvements 
and which could only be recovered at 
the time of redemption of the mort- 
gaged property. In the circumstances 
of this case, therefore, it is clear to 
me that the defendant mortgagee had 
no independent right of action to sue 
the mortgagor only for the recovery of 
the cost of improvements. He has to 
wait till the mortgagor comes to re- 
deem the property. With great res- 
pect, I am unable to agree with the 
view taken in Alamelu Ammal’s case 


AIR 1961 Mad 355. The other case 
relied upon by the defendant before 


the trial Judge lays down the princi- 
ple in my opinion, correctly. This case 
also discussed Alamelu Ammal’s case. 
Thus in my humble opinion. the claim 
set up by the defendant-mortgagee 
cannot be termed as a counter claim 
and Section 8 of the Rajasthan Court 
Fees Act will have no application. The 
claim of the plaintiffs for redemption 
of the mortgage and the claim set up 
by the defendant for the recovery of 
the cost of improvements are based on 
the same transaction of mortgage. If 
the mortgagors had not chosen to re- 
deem the property, the defendant-mort- 
gagee’s claim for cost of improvements 
would not have come into existence. 
Thus, to sum up, the defendant-mort- 
gagee’s right to recover cost of improve- 
ments is not enforceable in law by an 
independent action and it could be 
suitably and correctly put forward in 
a suit for redemption, and that being 
so, the mortgagee cannot be called 
jupon to pay court-fees on that amount. 


9. In the result, the revision ap- 
plication succeeds. The order passed 
by the Civil Judge, Udaipur dated 9th 
October, 1969 is set aside. The claim 
of the mortgagee for the recovery of 
the cost of improvements will be ad- 
fudicated in the plaintiffs’ suit without 
payment of court-fees, As the non=- 
petitioners have not appeared, there 
will be no order as to costs. 


Revision allowed, 
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_ Labhmal, Appellant v. Lalchand, 
Respondent. 

Special Appeal (Execution) No. 26 
of 1966. D/- 6-5-1971, against Judgment 
of Jagat Narayan, J. in Ex. S. A. No. 46 
of 1965, D/- 17-3-1966. 


(A) Civil P. C. (1908), Order 41, 
Rule 1 — Memorandum of appeal to be 
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accompanied by copy of decree — An 
order under Section 47 of the Code be- 
ing included in the definition of a de- 
cree, a copy of decree has to be filed 
along with the memorandum of appeal 
filed against an order under Section 47. 
(X-Ref:— S. 47). (X-Ref:— Rajasthan 
High Court Rules (1952), R. 132,) (Case 
law discussed), (Paras 10, 12, 13) 


In the absence of the decree, the 
filing of the appeal would be incom- 
plete, defective and incompetent. 

“(Para 10) 

Where at the time the appeal was 
preferred, the decree was already drawn 
up by the lower Court but the appel- 
lant had not applied for it in time, the 
appeal filed without the copy of de- 
cree was incompetent. (Paras 12, 13) 


(B) Limitation Act (1908), Sec, 5 — 
‘Sufficient cause’ — Mere erroneous he- 
lief that decree-sheets are not prepared 
in a case decided under S. 47, Civil P, C. 
— No allegation that appellant was 
labouring under the impression on account 
of mistaken advice of Counsel — Even 
after being pointed out by office of 
High Court that the copy of decree has 
to be submitted along with appeal, the 
appellant not acting diligently — Held 
there was no ‘sufficient cause’ for con- 
doning delay. (Case law discussed). 

(Paras 15, 16) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1953 (V 57) = 
1970-2 SCR 90, Mata Din v. A. 
Narayanan 16 
(1963) AIR 1963 Guj 119 (V 50) = 
1963-4 Guj LR 59, Kesharibhai 
Jesingbhai v. Bai Lilawati 16 
(1961) AIR 1961 SC 832 (V 48) 
1961-2 SCR 918, Jagat Dhish 
Jawahar Lal 11 


(1961) AIR 1961 Puni 81 (V 48) = ` 
62 Pun LR 599, Shamlal Thakar 
Dass Agarwal v. Punjab National 
Bank Ltd, 16 

(1954) F.A.O.No. 125 of 1954 = 
296 Pun LR (SN) 9, Krishna Go- 
pal v. Sant Ram 16 

(1946) AIR 1946 Bom 487 (V 33) = 
48 Bom LR 97, Bhausaheb Jam- 
burao v. Sonabai 16 

(1940) AIR 1940 Oudh 351 (V 27) = 
1940 Oudh WN 528, Mangrey 
v. Sunder 13 

(1918) AIR 1918 All 394 (V 5) = 
15 All LJ 801, Qasim Ali v. Mt. . 
Bhagwanta Kuar 12 

(1912) 14 Ind Cas 1006 = 15 Cal 
LJ 498, Kamla Dassi v. Tarapada 
Mukerji 

(1902) 6 Cal WN 283, Khirode Sun- 
dari Debi v. Jnanendra Nath Pal 
Chaudhury . 12 
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Biradmal Singhvi, for Appellant: 
Inderchand Maloo. for Respondent, 


JAIN, J.:— This is a special appeal 
under Section 18 (2) of the Rajasthan 
High Court Ordinance, 1949 by leave 
of a Single Judge of this Court. 


2. Labhmal had a money decree 
against Lalchand, judgment-debtor for 
a sum of Rs. 5,862/-. By his applica- 
tion dated 12-7-1962 in the execution 
court, he prayed for the arrest and de- 
tention of the judgment-debtor in civil 
prison. On notice the respondent judg- 
ment-debtor opposed the application 
under Section 47 of the Code of Civil 
Procedure. After enquiry, the Civil 
Judge, Jodhpur ordered the judgment- 
debtor to be sent to civil prison for six 
months. In appeal against this order 
the learned District Judge held that in 
view of the proviso to Section 51 of the 
Code of Civil Procedure, the judgment- 
debtor was not liable to arrest and de~ 
tention in civil prison. He accordingly 
set aside the order of the execution 
court and allowed the appeal by his 
order dated 7th April, 1965. 


3. The decree-holder presented 
an appeal against this order on 12th 
July, 1965 on the last day of limitation 
in the High Court. The memorandum 
of appeal was accompanied only by a 
copy of the judgment. Copy of the 
order-sheet was not submitted. On 21-7- 
1965 it was pointed out by the office 
that the copy of the decree or the for- 
mal order against which the appeal was 
directed has not been submitted. The 
appellant then applied for a copy of 
the decree-sheet on 24-7-1965 and ob- 
tained the same from the court of Dis- 
trict Judge, Jodhpur and submitted the 
same on the same day. The office then 


raised the objection that the appeal 
was barred by limitation. The appel- 
lant then made an application under 
Section 5 of the Limitation Act and 


stated therein that no decree-sheet was 
required to be prepared under Order XX, 
Rule 6, Civil P. C. as the question de- 
cided was under Section 47, Civil P. C. 
It was also stated that no decree-sheet 
was prepared by the execution court 
and he believed that no decree-sheet 
was required to be prepared by the 
first appellate court. It was also sub- 
mitted that he got the file of the ap- 
pellate court inspected by his counsel 
on the next day and he came to know 
for the first time that the decree-sheet 
was prepared in that case. He applied 
for a copy and obtained the same. The 
learned single Judge held that a copy 
of the decree-sheet was required to 
be filed and the reasons given under 
Section 5 of the Limitation Act were 
not sufficient for extending the limita- 
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tion. He dismissed the appeal as time- 
barred. He, however, granted leave to 
file special appeal. 


i 
4. We have heard Shri Biradmal 


Singhvi for the appellant and Shri In~- 
derchand Maloo on behalf of the res~ 
pondent, 


5. It is admitted that the ap- 
pellant applied for obtaining a copy of 
the decree-sheet in the court of District 
Judge, Jodhpur for the first time on 
24-7-1965. This application was not 
made within time. This is also not in 
dispute that a decr2®= was drawn in 
pursuance of the order of the District 
Judge dated 7th April, 1965 on the same 
day and it was also signed the same 
day. It is well borne out from the 
order sheet dated 7-4-1965 of the Court. 


6. General Rules (Civil), 1952 
were framed by the High Court for the 
subordinate courts. Rules 85 and 87 
read as follows :— 


"85. Every decree and order as de= 
fined in Section 2 of the Code shall be 
drawn up in such a manner that in 
order to the understanding and execu- 
tion thereof, it may7 not be necessary 
to refer to any other document or 
paper whatever, which is not made part 
of the decree or order, 


In all cases in which the form of 
a decree has been prescribed or indi- 
cated by statute, the decree shall be 
prepared, as far as possible, in the form 
so prescribed. 


67. (1) The decree or formal order 
shall be drawn up ordinarily within 
three days of the date of judgment and 
shall bear that date. After the decree 
has been examinec it shall be signed 
Judge and the date of such 
signature entered by him immediately 
beneath the signature. 

(2) The Judge shall see that the 
decree or formal order drawn up speci- 
fies clearly the relisf granted or other 
determination of the case and contains 
definite particulars >of the claim.” 


T: It is therefore clear that every 
decree and order as defined in Section 
2 of the Code of Civil Procedure shall 
be drawn up. Section 2 (2) of the Code 
of Civil Procedure defines “decree” and 
it reads as follows:— 


*(2) ‘decree’ means the formal ex- 
pression of an adjudication which, so 
far as regards the Court expressing it, 
conclusively determines the rights of 
the parties with regard to all or any 
of the matters in controversy in the 
suit and may be either preliminary or 
final. It shall be deemed to include 
the rejection of a paint and the deter- 
mination of any avestion within Secs 


j 
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tion 47 or Section 144, but shall not in- 
clude 


(a) any adjudication from which an 
appeal lies as an appeal from an order, 
or 

(b) any order 
fault.” 


8. Rule 132 of the Rajasthan High 
Court Rules, 1952, requires that every 
Memorandum of appeal shall be accom- 
panied by a copy of the decree or for- 
mal order against which the appeal is 
directed; a copy of the judgment upon 
which such decree or formal order is 
founded and a copy of the judgment of 
the court of first instance where the de- 
cree is directed against an appellate de 
cree or order. 


of dismissal for de- 


9, Another provision that needs 
mention here is Order 41, Rule 1 of the 
Code of Civil Procedure. It reads as 
under :— 


“1. (i) Every appeal shall be pre- 
ferred in the form of a memorandum 
signed by the appellant or his pleader 
and presented to the Court or to such 
officer as it appoints in this behalf. 
The memorandum shall be accompani- 
ed by a copy of the decree appealed 
from and (unless the Appellate Court 
dispenses therewith) of the judgment 
on which it is founded.” 


10. Rule 132 of the Rajasthan 
High Court Rules, 1952 and Order 41, 
Rule 1, Civil P, C. are absolutely clear. 
Under the said provision, every appeal 
has to be preferred in the form of a 
memorandum signed by the appellant 
or his pleader and presented to the 
court or to such officer as it appoints in 
that behalf and has to be accompanied 
by a copy of the decree appealed from, 
and of the judgment on which it is 
founded. A copy of the judgment of 
the court of first instance has also to 
be submitted in case it is an appeal 
against an appellate order. Rule 1 of 
Order 41 empowers the appellate court 
to dispense with the filing of the 
jurgment, but there is no jurisdic- 
tion in the appellate court to dis- 
pense with the filing of the copy of 
the decree. In law the appeal is not 
so much against the judgment as against 
the decree. Therefore there is no 
doubt that the decree should be filed 
along with the memorandum of appeal 
and in the absence of the decree, the 
filing of the appeal would be incom- 
plete, defective and incompetent. In 
view of the provisions reproduced above, 
it is not open to the learned counsel 
for the appellant to contend that the 
decree-sheet or the formal order was 
not required to be drawn as the question 
j decided was one falling under Section 
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47, Civil P. C. There is also no basis 
for: him to contend that the appellant 
was under a bona fide belief that no 
decree or formal order shall be pre- 
pared by the first appellate court. AS 
already noticed above, Rule 85 of the 
General Rules (Civil) is absolutely clear 
on the point, 


11. In Jagat Dhish v. Jawahar 
Lal, AIR 1961 SC 832, their Lordships 
of the Supreme Court observed :— 


“The argument is that Order 4f, 
Rule 1, is mandatory, and as soon as it 
is shown that an appeal has been filed 
with a memorandum of appeal accom- 
panied only with a certified copy of 
the judgment of the appeal must be 
dismissed as being incompetent, the re« 
levant provisions of Order 41 with re« 
gard to the filing of the appeal being 
of a mandatory character. It would 
be difficult to accede to the proposition 
thus advanced in a broad and general 
form. If at the time when the appeal 
is preferred a decree has already been 
drawn up by the trial Court and the 
appellant has not applied for it in time 
it would be a clear case where the ap- 
peal would be incompetent and a penalty 
of dismissal would be justified. The 
position would, however, be substantial- 
ly different if at the time when the ap- 
peal is presented before the appellate 
Court a decree in fact had not been 
drawn up by the trial Court; in such 
a case if an application has been made 
by the appellant for a certified copy of 
the decree, then all that can be said 
against the appeal preferred by him is 
that the appeal is premature since a 
decree has not been drawn up, and it 
is the decree against which an appeal 
lies. In such a case, if the office of 
the High Court examines the appeal 
carefully and discovers the defect the 
appeal may be returned to the appel- 
lant for presentation with the certified 
copy of the decree after it is obtained. 
In the case like the present, if the ap- 
peal has passed through the stage of 
admission through oversight of the 
office, then the only fair and rational 
course to adopt would be to adjourn 
the hearing of the appeal with a direc- 
tion that the appellant should produce 
the certified copy of the decree as soon 
as it is supplied to him. In such a case 
it would be open to the High Court 
and we apprehend it would be its duty, 
to direct the subordinate Court to draw 
up the decree forthwith without any 
delay. On the other hand, if a decree 
has been drawn up and an application 
for its certified copy has been made by 
the appellant after the decree was 
drawn up, the office of the appellate 
Court should return the appeal to the 
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appellant as defective, and when the de- 
cree is filed by him the question of 
limitation may be examined on the 
merits.” 


12. In the instant case it has 
already been indicated above that at 
the time the. appeal was preferred, the 
decree was already drawn up by the 
lower appellate court and the appellant 
had not applied for it in time. Thus 
according to the observations quoted 
above, it is a clear case where the ap- 
peal was incompetent when it was filed 
and the copy of the decree-sheet having 
been submitted out of time, the appeal 
was rightly held to be time-barred. 
The learned Single Judge considered 
the two Calcutta cases; Khirode Sun- 
dari Debi v. Jnanendra Nath Pal Chau- 
dhury, (1902) 6 Cal WN 283 and Ka- 
mala Dasi v. Tarapada Mukerji, (1912) 
14 Ind Cas 1006 (Cal). There was no 


rule in the Civil Rules and Orders 
framed by the Calcutta High Court 
like that of Rule 85 in the General 


Rules (Civil) framed by the Rajasthan 
High Court, Khirode Sundari Debi’s 
case has been expressly dissented from 
by the Division Bench of the Allahabad 
High Court in Qasim Ali v. Mt. Bhag- 
wanta Kuar, AIR 1918 All 394. The 
view expressed by the Allahabad High 
Court is in accord with the provisions 
which exist in Rajasthan and the Cal- 
cutta view has no bearing. 


13. In Mangrey v. Sunder, AIR 
1940 Oudh 351 a Division Bench of the 
Oudh Chief Court has adopted the Al- 
lahabad view. It held that an order 
under Section 47 is by Section 2 (2), 
Civil P., C. included in the definition of 
a decree and under Order 41, Rule 1 it 
is imperative that a copy of the decree 
should accompany the memo of appeal. 
Where therefore the appeal from an 
order under Section 47 is not accom- 
panied by a copy of the formal order 
which is filed beyond limitation, the 
appeal is incompetent, 

- 44. The next contention of learn- 
ed counsel for the appellant is that it 
was a fit case in which the delay 
should have been condoned. His sub- 
mission is that the appellant was under 
a bona fide belief that decree-sheeits 
are not prepared in such cases, We have 
already given above the substance of 
the application submitted by the decree- 
holder. He has not pointed out in his 
application or the accompanying aff- 
davit that what was the basis for him 
to have that bona fide belief, Section 5 
of the Indian Limitation Act, 1908 reads 
"as under :-— 


"5, Any appeal or application for a 
review of judgment or for leave to 
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appeal or any other application to which 
this section may be made applicable 
by or under any enactment. for the 
time being in force may be admitted 
after the period of limitation prescrib- 
ed therefor, when the appellant or ap- 
plicant satisfies the Court that he had 
sufficient cause for not preferring the 
appeal or making the application with- 
ing such period.” 


Explanation:— The fact that the 
appellant or applicant was misled by 
any order, practice or judgment of the 
High Court in ascertaining or comput- 
ing the prescribed period of limitation 
may be sufficient cause within the 
meaning of this seztion.” 


15. There is no evidence on re- 
cord to show that he was misled by 
any bona fidé advice rendered to him 
by any lawyer of standing. It is also 
not borne out that the decree-sheet and 
the formal orders are not usually drawn 
out by the subordinate courts in Jodhpur. 
The order sheet dated 7-4-1965 of the 
court of learned istrict Judge clearly 
points out that the decree sheet 


was 
signed on the same day the order was 
pronounced. Apart from this it was 


pointed out by the office of the High 
Court on 21-7-1965 that the copy of the 
decree or the formal order has to be 
submitted along with the memorandum 
of appeal. He ' applied for the copy on 
24th July, 1965. He is unable to ex- 
plain the delay of three days in apply- 
ing for the copy. In his application he 
has stated that he wanted to ascertain 
as to whether the decree-sheet was in 
fact drawn up or not, he got the file 
inspected by his counsel on the next 
day. That means the file was inspected 
on 22nd. We are unable to understand 
why it was necessary for him to ins- 
pect the file. He should have straight- 
way applied for a copy of the decree 
sheet even if the decree-sheet had not 
been drawn. The period would have 
been included in the time requisite for 
obtaining the copy. But he did not act 
diligently and it cannot be said that 
he acted with care and attention. As a 
matter of fact, -his stand was all through 
this that the decree or the formal 
orders are not required to be prepared 
at all when the question decided is one 
under Section 47, Civil P. C. There 
appears to be no reason why the ap- 
pellant should have that impression o 
his own. 


16, Learned zounsel for the ap- 
pellant has placed reliance on Keshari- 
bhai Jesingbhai v. Bai Lilawati, AIR 
1963 Guj 119, Bhausaheb Jamburao v. 
Sonabai, AIR 1946 Bom, 437 and Mata 
Din v. A. Narayanan, AIR 1970 SC 
1953. In all these cases mistaken ad- 
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vice of a lawyer has been held to be a 
suificient ground to condone the delay. 
It has been held in Mata Din’s case that 
if the error of the counsel was not 


tainted with any mala fide motive, it. 


can be a sufficient ground for condon- 
ing the delay. We are in respectful 
agreement with the view that the mis- 
take of counsel may in certain circum- 
stances be taken into account in con- 
doning the delay, although there is no 
general proposition that mistake of 
counsel by itself is a sufficient ground. 
in every case it is a question of fact 
whether the mistake was bona fide or 
was merely an advice. But in the pre- 
sent case, as indicated above, it has not 
been alleged in the application or the 
affidavit that the appellant was labour- 
ing under the impression on account of 
a mistaken advice of a counsel. The 
authorities referred to above have no 
application to the circumstances of this 
case. Sham Lal Thakar Dass Aggarwal 
v. Punjab National Bank, AIR 1961 
Punj 81 has also been relied upon in 
support of the proposition that an er- 
roneous belief that no decree-sheet was 
required to be submitted along with 
the memo of appeal is a sufficient cause 
within the meaning of Section 5 of the 


Limitation Act. In the Punjab case 
the facts were distinguishable. The 
erroneous belief had occurred on 


account of a decision of G. D. Kho- 
sla, J. as he then was in F. A. O. 
No. 125 of 1954 = (1954) 56 Pun LR 
(SN) 9, Krishan Gopal v. Sant Ram. 
The learned Judge dealing with the case 
observed as follows :— 


“No doubt it is true that the pre- 
sent appeals are barred by time, but 
this question wholly depends on the 
decision of the question whether the 
appellants are entitled to the benefit of 
Section 5 of the Indian Limitation Act. 
It is a matter of common knowledge 
that during this period the appeals 
were filed in this Court on the errone- 
ous belief that no decree sheet was re- 
quired, and I am doubtful if a decree 
sheet is required particularly when on 
the appeal no ad valorem court fee is 
charged, 


In any case, it is not necessary to 
go into this matter because the decision 
of Dua, J. has become final. The learn- 
ed Judge has held that the appeals fil- 
ed in the first instance were not pro- 
per appeals as they were not accompani- 
ed the decree sheets. In view of the 
affidavit of the clerk to Mr. Bhagirath 
Dass and the erroneous belief prevalent 
during the relevant period, I am of 
the view that the appellants are entitl- 
ad to the benefit of Section 5 of the 
Limitation Act. I, accordingly, acting 
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under Section 5 of the Limitation Act, 
eee the delay in filing these ap- 
peals.” 


Thus in the Punjab case the applicant 
was misled by the judgment of the 
High Court and it was in those circums- 
tances and the affidavit of the clerk of 
Shri Bhagirath Dass that the learned 
Judge condoned the delay. Such cir- 
cumstances do not exist in the present 
case and we have no hesitation to hold 
that no case of sufficient cause has been 
made out within the meaning of Sec- 
tion 5 of the Limitation Act. We agree 
with the view taken by the learned 
single Judge and hold that the appeal 
of the decree-holder was time-barred. 


17. In the result, the appeal fails 
and is hereby dismissed. In the cir- 
cumstances of the case, Wwe pass no 
order as to costs, 


Appeal dismissed. 
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Salg Ram, Appellant v. Narottam~ 
lal and another, Respondents. 


a Second Appeal No. 267 of 1970. D/- 
-4-1971 


Rajasthan Tenancy Act (3 of 1955), 
Section 13 (4) — Applicability. 1970 
Raj LW 223, Overruled. (Paras 4, 9) 


All that is required for the ap- 
plicability of Section 13 (4) is that the 
suit for eviction must be on the ground 
set forth in cl. (a) of Section 13 (1) with 
or without any other ground mentioned 
in sub-section (1) and the plaint must 
contain an allegation, be it true or false, 
that that ground exists. Sub-Sec- 
tion (4) does not contemplate determina- 


tion of the question whether or not 
tenant has committed default as en- 
visaged in Section 13 (1) (a). If the 


tenant fails to comply with sub-section 
(4) his defence has to be struck out 
under sub-section (6) notwithstanding 
the fact that he has taken a plea of no 
default. 1970 Raj LW 223, Overruled. 

(Paras 4, 9) 


Cases Referred: Chronological Paras 


(1970) 1970 Raj LW 223 = 1970 
Ren CJ 871, Vishwanath Singh 
v., Gopilal 2, 9 


C. L. Agarwal, for Appellant; P, N. 
Dutt and K. N. Tikku, for Respondents. 


JAGAT'NARAYAN, C. J.:— Lodha, 
J. has referred the following question 
to this Division Bench ‘— 


AP/AP/A85/72/VSS/AGT 


x: 
128 Raj. [Prs, 1-10] 


“Whether in a suit for eviction on 
the ground set forth in clause (a) of 
sub-section (1) with or without any of 
the other grounds referred to in that 
sub-section, the defence against evic- 
tion cannot be struck out under sub- 
section (6) for noncompliance of sub- 
section (4) in a case where a tenant 
takes the plea that he has not commit- 
ted default in payment of rent as con- 
templated by Section 13, sub-section 
(i) (a) of the Act.” 


2. The reason why this reference 
became necessary is that in Vishwanath 
Singh v. Gopilal, 1970 Raj LW 223 
Bhargava, J., took the view that if in 
a suit for eviction on the ground set 
forth in clause {a) of sub-section (1) of 
Section 13 a tenant takes the plea that 
he has not committed such default 
then the court cannot strike out his de- 
fence under Section 13 (4) on his failure 
to deposit the arrears of rent on the 
first day of hearing and on his failure 
to pay future rent month by month in 
accordance with that clause unless the 
question of his having committed de- 
faults is first determined and it is held 
that he has actually committed default. 
Lodha, J. was of the opinion that this 
view is incorrect and that all that is 
required for the applicability of sub-sec- 
tion (4) of Section 13 is that the suit 
for eviction must have been filed on the 
ground set forth in clause (a) of sub- 
section (1) with or without any other 
grounds referred to in that sub-section, 
and that sub-section (4) does not con- 
template determination of the question 
whether or not the tenant has commit- 
ted default as envisaged in clause (a) 
of Section 13 (1). 


3. Section 13 (4) runs as 
lows :— 


*(4) In a suit for eviction on the 
ground set forth in clause (a) of sub- 
section (1), with or without any of the 
other grounds referred to in that sub- 
section, the tenant shall, on the frst 
day of hearing or on or before such 
date as the court may, on an applica- 
tion made to it, fix in this behalf, or 


fol- 


within such time, not exceeding two 
_ months, as may be extended by the 
court, deposit in court or pay to the 


landlord an amount calculated at the 
rate of rent at which it was last paid, 
for the period for which the tenant 
may have made default including the 
period subsequent thereto upto the end 
of the month previous to that in which 
the deposit or payment is made toge- 
ther with interest on such amount cal- 
culated at the rate of six per cent per 
annum from the date when any such 
amount was payable upto the date of 
deposit and shall thereafter continue to 
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deposit or pay, mcnth by month, by 
the fifteenth of each succeeding month 
a i equivalent to the rent at that 
ra e,” 


4. ‘We are af the opinion that 


all that is required for the applicability 


of sub-section (4) ts that the suit for 
eviction must have been filed on the 
ground set forth in clause (a) of sub- 
section (1) with or without any of the 
other grounds referred to in that sub- 
section. A suit is said to be based on a 
particular ground if the plaint contains 
an allegation that chat ground subsists. 
Sub-Section (4) would therefore be ap- 
plicable even in a case where in the 
plaint a false allegation is made that the 
tenant has committed default as en- 
visaged in cl. (a) of sub-sec, (1) of S. 13, 


5. If the fenant has actually 
paid the full amounz of rent to the land- 
lord he can raise a dispute about it on 
the first day of hearing and the court 
shall determine undsr sub-section (5) of 
Section 13 whether the allegation made 
by the tenant is true, 


6. If the tenent has tendered rent 
to the landlord who has failed to accept 
it and the case of the tenant is that he 
is not a defaulter on that account he is 
not absolved from the payment of the 
amount of rent tendered and not ac- 
cepted illegally by the landlord. From 
the wordings of sub-section (4) we are 
of the opinion that the Legislature in- 
tended that in suck a case the tenant 
should pay the rent which is still due 
to the landlord irrespective of whether 
it was tendered and was not accepted. 


7, If the tenant has made a de- 
posit under Section 19-A he can point 
this out in his application made on the 
first day of hearing and the court can 
direct the payment of rent already de- 
posited under Section 19-A to the land- 
lord. The tenant will not be required 
to pay over agaln the amount of rent 
which he has already deposited under 
Section 19-A. 2 


8. It will thus be seen that the 
interpretation put Ey Lodha, J. on the 
words of sub-section (4) of Section 13 
fiows directly from the language used 
by the Legislature and does not lead to 
any anomaly. 


9. We accordingly hold that the 
interpretation put by Lodha, J. is the 
correct interpretation and overrules the 
view taken on the roint by Bhargava, J. 
in 1970 Raj LW 2238. 


10. The reference is answered as 
indicated above, 
Answered accordingly. 





1972 
AIR 1972 RAJASTHAN 129 (V 59 C 33) 


V. P. TYAGI, J. 
The Jaipur Udyog Ltd., Sawaimadho- 
rur and others, Petitioners v. The Union of 

dia and others, Respondents. 
Civil Writ Petns. Nos. 1854 of 1970, 11 
of 1971 and 1949 of 1970, D/- 20-1-1972. 
(A) Mines and Minerals (Regulation 
and Development) Act (1957), S. 9 (8) Pro- 
viso (b) — Prior notification declaring two 
grades of limestone and enhancing royalty in 
ri te of superior grade of limestone —~ 
Subsequent notification within four years of 
the earlier one abolishing grades and pres- 
cribing rate of royalty of superior grade is 
invalid as it violates Section 9 (8), Proviso 


(b). AIR 1971 Mys 868 and Civil Writ 
Peta. No. 1343 of 1970, D/- 6-9-1971 
(Delhi), Rel. on. (Paras 18, 20) 


(B) Constitution of India, Article 226 
= Procedure — Civil Procedure Code, ap- 
plicability of — Petition by Company — 
Order 29, Rule 1 applies — Petition signed 
and verified on behalf of Company by its 
principal Officer who was able to depose to 
the facts of the case — Petition is not de- 
fective merely because there was no reso- 
lution of the company empowering him to 
present the petition. (Para 22) 
Cases Referred: Chronological Paras 
(1971) Civil Writ Peta No. 1848 of 

1970, D/- 6-9-1971 (Delhi), Associat- 
ed Cement Co. Ltd. v. Union of 


India 
(1971) AIR 1971 Mys 363 (V 58)= 

Bagalkot Udyog Ltd. Bombay v. 

Union of India 1 

K. K. Jain with R. L. Maheshwari (for 

Jaipur Udyog vice A. L. Mehta (for Hin- 
dusthan Sugar Mills Ltd.) and C. L. Agar- 
wal (for Birla Jute Manufacturing Co. Ltd.) 
for Petitioners; Raj Narain, Addl. Advocate 
General and S, K. Tewari, Dy. Govt. Ad- 
vocate, for Respondents. 


ORDER:— All the three petitioner 
companies in these three separate writ peti- 
tions are quarrying lime-stone from the 
areas leased out to them and therefore all 
of them have o al agea the validity of the 
notification dated 29th January, 1970, issu- 
ed by the Union of India whereby item 
No. 8 in the Second Schedule of the Mines 
and Minerals (Regulation and Development) 
Act, 1957 (hereinafter called the Act) has 
been amended. Since common questions of 
law are raised in all these petitions, I 
propose to dispose them of by one judg- 
ment. 

% Petitioner companies have been 
holding areas in their respective fields of 
operation under the mining lease granted to 

em for quarrying limestone. The conten- 
tion of the petitioners is that the limestone 
quarried by each one of them is of inferior 
grade with less than 45% calcium oxide. 
tion 9 of the Act lays down that the 
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holder of a mining lease shall pay royalty on 
the mineral in accordance with the rates for 
the time being specified in the Second Sche- 
ule in respect of that mineral. Sub-sec- 
tion (8) of this section empowers the Central 
Government to amend the Second Schedule 
by issuing a notification so as to enhance or 
reduce the rate at which royalty shall be 
parenie in respect of any mineral with effect 
om such date as may be specified in the 
notification, but a rider has been put by the 
statute on this power of the Central Govern- 
ment by adding a proviso thereto which 
lays down that the Central Government 
shall not (a) fix the rate of royalty in res- 
pect of any mineral so as to exceed twenty 
per cent. of the sale price of the mineral at 
the pit’s head, or He enhance the rate of 
royaity in respect of any mineral more than 
once during any period of four years. 


_ 8 When the said Act came into 
force from Ist of June, 1958, the rate of 
royalty specified for limestone in the Second 
Schedule was as follows: 

5% of the sale price at the pit’s mouth 
subject to a minimum of 87 paise per tonne. 

4, In the year 1962 is item in 
the Second Schedule was amended by the 
Central Government by issuing a notifica- 
tion on 3lst of October, 1962, whereby the 
rate of aH toed for limestone was fixed thus: 

Re. 0.75 per tonne, but subject to a 
rebate of Re. 0.88 per tonne to be given 
on limestone beneficiated by froth foa - 
tion method. 


5. The system of granting rebate on 

the royalty of limestone as was provided in 

62 was, however, abolished in the year 

1968 and the Central Government by issu- 

ing another notification dated 29th June, 

1968, amended item No. 8 of the Second 
Schedule as follows: 


“8. Limestone— 


(a) Superior grade one rupee twenty 


‘with 45% or five paise per 
more CaQ. tonne.” 

(b) Inferior grade Seventy-five paise 
with less per tonne.” 
45% CaO, 
6 By issuing the impugned notifi- 


fication dated 29th January, 1970, the Cen- 
tral Government abolished the two grades of 
limestone as Td in the Second Sche- 
dule and laid down that henceforward item 
No. 8 ia the Second Schedule shall be read 
as follows: 


“8. Limestone—-One rupee and twenty- 


4 


five paise per tonne.’ 


7. The grievance of the petitioner 
companies is that by issuing the impugned 
notification the two des of limestone 
have been abolished by the Central Gov- 
ernment and the result of it is that the 
rate of royalty on the inferior ade of 
limestone having content of less than 45% 
CaO is enhanced from Re. 0.75 per tonne 
to Rs. 1.25 per tonne. According to the 
petitioners, this power of enhancing the 
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rate of royalty could not be used by the 
Central Government before the expiry of 
four years from 29th June, 1968, when 
the last notification was issued by the Cen- 
tral Government in the exercise of its power 
under proviso (b) to sub-section (8) of Sec- 
tion 9 of the Act. In these circumstances, 
this last notification is challenged on the 
ground that the Central Government had 
no authority to enhance the rate of royalty 
on limestone of inferior grade before the 
expiry of four years from the date of the 
last notification issued in June, 1968. A chal- 
lenge has also been thrown to this notifica- 
tion on the ground that it is ultra vires 
Article 14 of the Constitution. It is, there- 
fore, prayed that by issuing an appropriate 
writ, order or direction the ‘notification 
issued by the Central Government on 29th 
of January, 1970, be declared illegal and 
the notices issued by the Government in 
pursuance of the said notification demand- 
ing royalty from the petitioners at the en- 
hanced rate be quashed; and the respond- 
ents be directed not to realise royalty from 
the petitioners at the rate of Rs. 1.25 per 
tonne. 


8. The Union of India has not filed 
any reply to these writ petitions. 

9. The State Government along 
with its officers have, however, joined issue 
with the petitioners and in their reply it 
has been averred that the petitioners have 
been paying royalty at the rate of Re. 0.75 
per tonne since 10th of November, 1962, 
as the limestone was not beneficiated by 
froth floatation method and hence they 
were not entitled to any rebate of 88 paise 
per tonne according to the rates prescribed 
in the Second Schedule. Therefore, it can- 
not be said that the effect of the impugned 
notification is to enhance the rate of royalty 
on inferior grade limestone within a period 
of four years. According to the reply of 
the respondents, the petitioners have been 
made to pay the enhanced rate of royalty 
after eight years as they have been regu- 
larly paying the royalty on limestone ex- 
tracted by each one of them at the rate 
of 75 paise per tonne since 1962. By the 
notification dated 29th of June, 1968, the 
rate of royalty was enhanced according to 
the respondents only on limestone having 
- content of 45% or more than 45% CaO 
and that rate of royalty is maintained by 
the impugned notification and, therefore, it 
cannot be said that the Central Govern- 
ment acted in contravention of the proviso 
(b) to sub-section (8) of Section 9 of the 
Act. According to the respondents, the 
rate of royalty in respect of inferior grade 
of limestone containing less than 45% CaO 
was enhanced by the Central Government 
after 1962 for the first time in the year 
1970 when the impugned notification was 
issued after a lapse of a period of eight 
years. 

10. In the first two petitions, a 
preliminary objection has been raised by 
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the respondents that the petitions have been 
filed by unauthorised persons as they have 
not been signed by the Secretary or the 
Director of the company concerned and, 
therefore, the petiticns are not maintain- 
able. Besides this cbjection, it is contend- 
ed that under proviso (b) to Section 9 (8) 
the Central Government is empowered to 
enhance the rate of royalty once within a 
period of four years and even if the 1968 
notification is considered to be a notifica- 
tion in the enhancement in the rate of 
royalty in respect of inferior grade of lime- 
stone, the Union of India can enhance that 
rate of royalty once within four years, and, 
therefore, it cannot >be said that the impug- 
ned notification was issued in violation of 
the provisions of clavse (b) of the proviso to 
Section 9 (8) of the Act. 


il. The petitioners have limited 
their challenge to tke impugned notification 
only to one point that it is violative of the 
provisions of Section 9 of the Act. The 
other grounds have not been pressed be- 
fore this Court. Therefore, the short ques- 
tion to be decided by this Court is whether 
by issuing the impugned notification in the 
year 1970 the respondent No. 1 has violat- 
ed the provisions clause (b) of proviso 
to Section 9 (8) of the Act. It will be 
relevant to reproduce Section 9 of the Act: 

“S. 9. Royalties in respect of mining 
leases.— (1) The holder of a mining lease 
granted before the zommencement of this 
Act shall, notwithstanding anything con- 
tained in the instrument of lease or in any 
aw in force at such commencement, pay 
royalty in respect of any mineral removed 
by him from the lease area after such 
commencement, at the rate for the time 
being specified in the Second Schedule in 
respect of that mineral. 

(2) The holder of a mining lease grant- 
ed on or after the commencement of this 
Act shall pay royalty in respect of any 
mineral removed by him from the leased 
area at the rate for the time being speci- 
fied in the Second Schedule in respect of 
that mineral. 


_(8) The Central Government may, by 
notification in the Official Gazette, amend 
the Second Schedule so as to enhance or 
teduce the rate at which royalty shall be 
payable in respect of any mineral with 
effect from such date as may be specified 
in the notification: 


Provided that the Central Government 
shall not— 

(a) fix the rate of royal 
of any mineral so as to excee 
cent of the sale price of the 
pit’s head, or 

(b) enhance the rate of royalty in 
respect of any mineral more than once dur- 
ing any period of four years.” 

12. Sub-section (8) of this section 
empowers the Cantral Government to 
amend the Second Schedule so as to en- 
hance or reduce the rate of royalty in res- 


in respect 
twenty per 
mineral at the 


_ 


‘Government for each category 


19723 ” 


pect of any mineral by issuing a notifica- 
tion but, according to clause (b) of the 
proviso the Central Governament cannot 

ance such royalty more than once dur- 
ing any period of four years. 


13. Mr. Jain appearing on behalf 
of the Jaipur Udyog Limited has argued 
that the main object to put this rider on 
the power of the Central Government to 
amend the Schedule is to see that persons 
who are engaged in the business of work- 
ing the mines or quarries and extracting 
mineral from them may have certain de- 
gree of confidence that the Government 
shall not put an extra burden on their 
resources by enhancing the royalty at least 
for a period of four years. He her 
argued that in carrying out the working of 
a mine or a quarry the lessee has to in- 
vest considerable amount and therefore 
the nature of business requires certain 
guarantee that his terms of contract shall 
not vary which may put an extra burden 
on him towards the payment of the royal 
at least for a period of four years. Accord- 
ing to him, the mandate of the law is that 
the Central Government having once fixed 
the oe by making amendment in the 
Second Schedule sha not enhance that 
royalty more than once during any period 
of four years, and this period is to be rec- 
koned from the date when the Schedule 
has been amended last time by the Cen- 
tral Government by exercising the power 
under Section 9 of the Act. e argument 
of learned counsel for the petitioners on 
this basis is that in the year 1968 the lime 
stone was divided into two categories and 
that the royalties were fixed by the Central 
separately. 
If these categories are now permitted to 
be abolished within a period of four years, 
then, according to learned counsel, it would 
tantamount to enhancing the rate of royalty 
in respect of the inferior category of lime- 
stone on which the lessees had to pay 
royalty at the rate of Re. 0.75 per tonne 
only. It is, therefore, urged by learned 
counsel for the petitioners that the rate of 
royalty on inferior category of limestone 
cannot be enhanced by adopting the de- 
vice of abolishing that category within a 
period of four years. 


14. Mr. Raj Narain, on the other 
hand, has urged that the petitioner compa- 
nies have been paying royalty on the in- 
ferior grade of limestone since 1962 when 
the Schedule was amended by the Central 
Government on 29th of June, 1962, at the 
rate of 75 paise per tonne and the cate- 
gories when made for the first time in the 
year 1968 did not increase the rate of 
royalty on the limestone extracted by the 
petitioner companies though the effect of 
that amendment was that limestone of 
superior category having content of 45% 
er more than 45% CaO had to pay royalty 
at the enhanced rate of Rs. 1.25 per tonne. 
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Under these circumstances, the contention 
of the learned counsel for the respondents 
is that the rate of royalty by abolishing 
the categories of inferior grade of lime- 


-stone is increased after the lapse of a period 


of eight years and, therefore, it cannot be 
said that the impugned notification in any 
manner violates the provisions of clause (b) 
of the proviso to sub-section (3) of Section 
9 of the Act. 


15. From the above facts it is 
clear that the Central Government for the 
first time divided limestone into two cate- 
gories in 1968 and different rates of royalty 
were prescribed for these two categories. 
Prior to this the system of charging royalty 
on limestone was different. Though there 
were no distinct categories yet rebate was 
allowed on that limestone which was bene- 
ficiated by froth floatation method. The 
question of getting any advantage of this 
rebate system, however, does not arise in 
the case of the petitioners as they have 
been paying the royalty at the rate of 
Re. 0.75 per tonne on the limestone extract- 
ed by them since 1962. In 1968 the Cen- 
tral Government, however, changed the 
system of realising royalty by amending 
Item 8 in Schedule IÍ to the Act. The 
effect of this amendment was that the lime- 
stone was divided into two categories, viz., 
superior grade and having contents of CaO 
to the extent of 45% or more and the in- 
ferior grade of less than 45% CaO con- 
tents. It is a matter of chance that the 
limestone extracted by the petitioners fell 
within the inferior category and, therefore, 
the rate of royalty under the 1968 notifica- 
tion practically remained the same, ie., 
they continued to pay the royalty at the 
rate of Re. 0.75 per tonne. It cannot, how- 
ever, be denied that the effect of this noti- 
fication of 1968 is that the rate of royalty 
in respect of the superior grade of lime- 
stone was enhanced from Re. 0.75 to 
Rs. 1.25 per tonne. 


16. The question which arises for 
the determination is whether by issuing a 
notification in the year 1968, the Central 
Government had exercised the power of en- 
hancing the rate of royalty in respect of the 
mineral known as limestone or not and if 
it did so, whether it can her enhance 
the rate of royalty on the limestone within 
a period of four years from the date when 
the notification was issued by the Central 
Government on 29th of June, 1968, charg- 
ing royalty on the superior grade of lime- 
stone at the rate of Rs. 1.25 per tonne and 
inferior grade at the rate of Re. 0.75 per 
tonne. 


17. It will be relevant to mention 
here that in the case of the Jaipur Udvog 
Limited, the respondents, on the inspection 
of the record of the company, have discover- 
ed that from certain quarries owned by the 
company the limestone extracted by the 
company falls within the category of supe- 
rior grade on which the company should 
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pay royalty at the enhance rate of Rs. 1.25 
per tonne; but the Jaipur Udyog Limited 
and the other petitioners are paying the 
royalty on the limestone extracted by them 
at the rate of Re. 0.75 per tonne treating 
entire limestone as ing within the infe- 
rior category. In the case of Jaipur Udyog 
Limited the Department can legitimately 
demand the payment of royalty on that 
limestone which falls within superior grade 
at the rate of Rs. 1.25 per tonne and in 
that case it cannot be argued that the rate 
of royalty was not increased on limestone 
because of the 1968 notification. 
circumstances, this argument is not 
able to Mr. Raj Narain that the 
Government did not enhance the royalty 
at all on limestone by issuing a notification 
on 29th June, 1968. 


18. The proviso to sub-section (8) 
of Section 9 of the Act puts a rider on the 
ower of the Central Government to en- 
ance the rate of royalty in respect of any 
mineral in two ways, (1) that the Central 
Government cannot fix the rate of royalty 
in respect of a mineral so as to exceed 
twenty per cent of the sale price at the 
pit’s head, and (2) that it cannot enhance 
the rate of royalty in respect of any mine- 
ral more than once during an eriod of 
four years. The words used by the Legis- 
lature while putting this rider on the power 
of the Central Government are “in respect 
of any mineral’. As observed above, the 
effect of the notification issued by the Cen- 
tral Government on 29th of June, 1968, is 
to enhance the rate of royalty in respect of 
superior grade of limestone which undoubt- 
edly falls within the term “mineral” as used 
in the Act. The power vested in the Cen- 
tral Government by virtue of sub-section 
(3) of Section 9 of the Act if used by it in 
respect of one of the categories of a parti- 
cular mineral, then it cannot be said that 
the Central Government has not exercised 
that power in respect of that articular 
mineral. The notification issued by the 
Central Government in 1968 whereby two 
grades of limestone were declared and the 
royalty was enhanced in respect of the 
superior grade of limestone has the effect 
of enhancing the royalty in respect of lime- 
stone under Section 9 (8) of the Act and 
this notification issued by the Central Gov- 
ernment would preclude it from enhancing 
royalty in respect of this very mineral for 
a period of four ears. Enhancement of 
royalty in respect of one grade of a mine- 
ral would mean the enhancement of royalty 
in respect of that mineral and, therefore, 
further enhancement of royalty even in 
respect of the other grade would be gov- 
erned by proviso (b) to sub-section (8) of 
Section 9 of the Act. The result of the 
impugned notification issued by the Central 
Government in 1970 is that the royalty on 
limestone was again enhanced within a 
period of two years by abolishing the two 
grades of limestone in Item 8 of Schedule 
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I of the Act. According to the change 
in the Schedule, the rate of royalty on im- 
ferior grade of limestone is increased from 
Re. 0.75 per tonne <o Rs. 1.25 per tonne. 
This increase in the royalty on limestone 
could not come into effect before the ex- 
iry of four years from the date when the 
ast notification was issued by the Central 
Government in the exercise of its power 
under sub-section (8) of Section 9 of the 
Act in the year 1668. In these circum- 
stances, the impugned notification, in my 
opinion, violates the mandate contained in 
clause (b) to the proviso of sub-section (8) 
of Section 9 of the Act. | 


19. This view of mine finds sup- 
port from the judgment of the Mysore 
High Court in Bagalkot Udyog Ltd., Bom- 
bay v. Union of India, AIR 1971 Mys 868 
whereby the impugned notification has been 
declared by that Ccurt as ultra vires the 
proviso to sub-section (8) of Section 9 of 
the Act. The Delhi High Court in the 
Associated Cement Co. Ltd. v, Union of 
India, Civil Writ Pein. No. 1848 of 1970, 
D/- 6-9-1971 (Delki) has also held the 
same view, though on different reasoning 
which have no relevance to the circumstan-« 
ces of the present case. Learned Addition- 
al Advocate-General, however, tried to dis~- 
tinguish the Delhi judgment on facts and 
I agree with the distinction pointed out by 
Mr. Raj Narain but with all that distinguish- 
ing feature, the learmed Judges have arriv- 
ed at the conclusion that the impugned 
notification is violative of the proviso to 
Section 9 (8) of the Act, 


20. Mr. Raj Narain’s next conten- 
tion is that the Central Government can 
within the four corrers of the proviso en- 
hance the rate of royalty at least once with- 
in a period of four vears from 1968 in res- 
pect of any mineral and if the Central Gov- 
ernment has issued the impugned notifica- 
tion after two years of its previous notifi- 
cation of 1968, it cannot be said to be 
violative of clause (b) of the proviso to 
Section 9 (8) of the Act. This very argu- 
ment was raised before the Delhi High 
Court also but that contention was repelled 
by the learned Judges by observing as fol- 
ows: 


“We regret, wə cannot accept this 
argument because cn a plain construction 
of the proviso to Section 9 (8) the enhance- 
ment in the rate of royalty can only þe 
made once during any period of four years 
and since the rate o el has been en- 
hariced by the notification dated 29th June, 
1968 the Government could not further 
enhance the rate before the expiry of the 
‘period of four years’, The use of the ex- 
pression ‘period of four years’ suggests a 
particular point of time and during that 
period there can ke no enhancement. It 
is only after the expiry of the ‘period of 
four years’ that any further enhancement! 
can be made.” i 
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21. I am in respectful agreement 
with the observations of the learned Judges 
of the Delhi High Court. I, therefore, re- 
ject the argument of Mr. Raj Narain. 

22. Regarding the preliminary ob- 
jection of the respondents that the first two 
petitions are not maintainable as they have 
not been filed by the authorised persons, I 
may mention that Rule 1 of Order 29 of 
the Code of Civil Procedure would be ap- 

licable for the presentation of the petitions 
y or on behalf of the corporations. Rule 1 
lays down that in suits by or against a cor- 
poration, any pleading may be signed and 
verified on behalf of the corporation by the 
Secretary or by any director or other prin- 
cipal officer of the corporation who is able 
to depose to the facts of the case. The 
requirement of this rule is not that the 
principal officer must be empowered by a 
specific resolution to present the suit in a 
court of law. The only requirement of this 
rule is that the principal officer must be 
in a position to depose to the facts of the 
case. In the case of Jaipur Udyog Ltd., 
the petition has been signed by one Shri 
G. P. Gogla who has in his affidavit de- 
posed that he is the Senior Executive Off- 
cer (Quarry) of the Jaipur Udyog Limited 
and that he was fully conversant with the 
facts of the case and was competent to 
swear the affidavit. In Petition No. 11 of 
1971 of M/s. Hindusthan Sugar Mills Ltd. 
Bombay, the affidavit has been sworn by 
one Shri Rangnath Kabra who has describ- 
ed himself as the Administrative Manager 
of the petitioner company and has stated 
that he was fully conversant with the facts 
of the case. These averments of the afore- 
mentioned two officers clearly show that 
the petitions were signed and verified on 
behalf of the companies by their principal 
officers who were able to depose to the 
facts of the cases and as such they were 
entitled to sign the petitions and present 
them in the court. The preliminary objec- 
tion has, therefore, no force and it is re- 
jected. 


23. For the reasons mentioned 
above, all these three writ petitions are 
allowed. The impugned notification dated 
29th of January, 1970, is hereby quashed. 
No order as to costs, 


Petitions allowed. 
roe 
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Parasram, Appellant v. Amarchand and 
another, Respondents. 

Second Appeal (Referred) No. 198 of 
1964, D/- 23-12-1971 against Judgment of 
Single Judge of this Court, D/- 21-10-1970. 

Civil P. C. (1908), S. 11 — Res jadi- 
cata — For the applicability of the general 
principle of res judicata it is the judgment 
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that is to be looked into. (Case Law dis- 
cussed), (Para 23) 
The doctrine of res judicata aims to 

eliminate the multiplicity of procene 
Thus, when two suits were consolidated and © 
common judgments were delivered by the 
trial court and the appellate court, appeal 
against one decree is not barred by res 
judicata, (Para 23) 

The terms of S. 11 do not apply to 
such a case because the two proceedings 
are being decided by common judgment on 
the same date. Thus there is no former 
suit in terms of that section. (Para 
Cases Referred: Chronological Paras 
(1970) AIR 1970 Mad 76 (V 57)= 

1969-1 Mad Lf 241, Kathoom 

Bivi Ammal v. Arulappa Nadar I7 
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Pranakrushna Panda 13 
(1956) AIR 1956 Raj 166 (V 43)= 

1956 Raj LW- 247, Deeplal v. 

Parshwanath Digambar Jain Vidya- 
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(1954) AIR 1954 Raj 58 (V 41) = 
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Deepchand 
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(1948) AIR 1948 Pat 191 (V 35), Raghu- 
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Sundari Devi 
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0 V. Laxman Anandrao Deshmukh 19 

(1947) AIR 1947 Pat 125 (V 84)= 
1946 Pat WN 158, Raghunandan 
Singh v. Sm. Saubhagya Sundari 


Devi 
(1943) ATR 1948 Mad 189 (V 30)= 
1943-1 Mad LJ 1 (FB), Pappammal 
v. Meenammal 16 
(1985) 156 Ind Cas 998 (Pat), Ram 
Kishan Lal v. Maulvi Abu Abdullah 
Syed Hussain Imam 10, 12 
(1933) AIR 1988 Oudh 581 (V 20)= 
10 Oudh WN 1098, Bhagauti Din 
v. Bhagwat 
(1933) AIR 1933 Pat 78 (V 20)= 
13 Pat LT 793, Mrs. Gertrude 
Oates v. Mrs. Millicent D’Silva 9, 12 
(1929) AIR 1929 Nag 229 (V 16) = 
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(1926) ATR 1926 Cal 1022 (V 138)= 
80 Cal WN 878, Rohini Nandan 
_ Chaudhuri v. Jadunandan Chaudhari 15 
(1928) AIR 1928 Cal 496 (V 10)= 
87 Cal LJ 184, Isup Ali v. Gour 
Chandra Deb 
(1911) ILR 33 All 51 = 7 All LJ 861 
FB), Zaharia v. Debia 
(1906) ILR 29 Mad 338: 16 Mad LJ 


663 (FB), Panchanada Velan v. 
__ Vaithinatha Sastrial 16 
(1879) 4 AC 504 = 41 LT 418, Henry 
J. B. Kendall v. Peter Hamilton 23 
j. N. Thanvi, for Appellant; R. R. Na- 


gori, for Respondents. 

BERI, J.:— A learned ee Judge of 
this Court has referred the following ques- 
tion for answer: 

“Whether in the facts and circumstan- 
ces of the present case the appeal is barred 
by res judicata”? 

2. Let us briefly state the facts. 
The plaintiffs as commission agents advanc- 
ed Rs. 8,560/- to the defendants on 3-8-5] 
for obtaining a railway receipt of certain 
goods from the Punjab National Bank, Jodh- 
pur. The plaintiffs also gave on 8-3-51 
Rs. 886/14/9 by way of payment to a 
broker. The defendants’ goods covered by 
the railway receipt when sold by the plain- 
tiffs on behalf of the defendants fetched 
Rs. 6501/15/6 and after deduction of ex- 
penses a balance of Rs. 3077/10/3 remain- 
ed due to the pains and claiming inte- 
rest and cost of notice the plaintiffs insti- 
tuted a suit against the defendants which 
eventually was transferred to the Civil 
Judge, Jodhpur, (being Suit No. 185/1955) 
for recovery of Rs. $146/7/-. We shall 
call it Suit No. 185 hereinafter. The defen- 
dants instituted a counter suit for rendition 
of accounts against the plaintiffs which also 
travelled to the same court by transfer as 
Suit No. 186. These two suits were con- 
solidated by the consent of the parties and 
common issues were raised. By a single 
judgment dated 80-7-58 the trial court de- 
creed. suit No. 185 for Rs. 8120/5/- and 
dismissed suit No. 136. The defendants 
presented two appeals in the Court of the 
District Judge, Jodhpur. The na aris- 
ing out of suit No. 135 was numbered as 
Civil Appeal No. 287 of 1958 and against 
the decree in suit No. 186 as 219 of 1958. 
The learned District Judge heard these ap- 

eals together and by a common judgment 
ante 12-9-63 dismissed both the appeals. 
On behalf of the defendants an appeal was 
preferred in this Court against the decree 
of the District Judge No. 237 of 1958 
arising out of suit No. 185 and preferred 
no appeal against appellate decree No. 219 
of 1958 arising out of suit No. 186. On 
behalf of the plaintiff it was urged before 
the learned single Judge that the decree in 
appeal No. 219/58 operated as res judicata 
in the hearing of the appeal by this Court. 
The defendants, who are appellants before 
us, hotly contested the contention. The 
learned single Judge found that there was 
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divergence of judicia. opinion on the im- 
portant question and an authoritative deci- 
sion of the legal paint involved would be 
helpful in resolving such controversies and 
thought it fit to refez the above mentioned 
question tọ us. 


3. We have heard learned counsel 
for the parties and we shall refer to the 
authorities cited by them at appropriate 
places. 


4. The question before us cannot 
be answered by reference to Section 11 of 
the Code of Civil Procedure for the simple 
reason that the suits Nos, 185 and 186 and 
appeals arising therefrom Nos. 237 and 219 
respectively were decided by a common 
judgment. Both the suits and the appeals 
arising therefrom having been decided on 
the same dates by common ala nei- 
ther of the suits could be called a “former 
suit” because in Explanation I of S. 11 the 
expression “former stit” shall denote a suit 
which has been decided prior to the suit 
in question whether or not it was instituted 
prior thereto. The word “suit” in Section 
ll means proceedings in action in courts 
of the first instance as distinguished from 
proceedings in appe'late court. However 
it has been held thet general principles of 
res judicata may also apply to appellate 
proceedings. Therefcre, the terms of Sec- 
tion 1] as such will not answer the question 
referred to us and it will have to be resolv- 
ed by reference to general principles of the 
doctrine of res judicata. Accordingly it is 
not necessary to nctice those cases cited 
before us which were decided on the terms 
of Section 11 of the Code of Civil Proce- 
dure. The essentials of the general princi- 
ples of res judicata have been enunciated 
with unrivalled clarity in the case of 
Duchess of Kingston (2 Smith’s leading 
cases, llth Edition, p. 731 (732): 


“From the variety of cases relative to 
judgment being given in evidence in civil 
suits these two deductions seem to follow as 
generally true; first that a judgment of a 
Court of concurrent jurisdiction, directly 
speaking on the poirt, is, as a plea, a bar, 
or as evidence, conclusive, between the 
same parties, upon the same matter, direct- 
ly in question in another Court; secondly, 
that the judgment of a Court of exclusiv 
jurisdiction, directly on the point, is, in 
like manner, conclusive upon the same mat- 
ter, between the same parties coming inci- 
dentally in question in another Court, for 
a different purpose. But neither the judg- 
ment of a Court of concurrent or exclusive 
jurisdiction is evidenze of any matter which 
came collaterally in question, though within 
their jurisdiction nor of any matter inci- 
dentally cognizable ror of any matter to be 
inferred by argument from the judgment.” 

At this stage it will be profitable to 
notice the cases cited before us. Let us 
start with the cases cecided by the Supreme 
Court on the subject. In Narhari v. Shan- 
ker, AIR 1953 SC 419 the plaintif had a 
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decree in his favour. Two appeals were 
taken by two sets of defendants. The ap- 


ellate court allowed both the appeals and 
dismissed the plaintiffs suit by one judg- 
ment and ordered a copy of the judgment 
to be placed on the file of the other con- 
nected appeal. Two decrees were prepar- 
ed. The plaintiff preferred _ two appeals. 
One of the appeals was barred by time and 
on the principle of res judicata the High 
Court dismissed both e appeals. Their 
Lordships of the Supreme Court held that 


it was not necessary to file two _ separate 
appeals in the case. Accepting the obser- 


vations of the learned Judges of the Lahore 
High Court in Mst. Lachhmi v. Mst. Bhuli, 
AIR 1927 Lah 289 (FB), their Lordships 
held that “the determining factor is not 
the decree but the matter in controversy. 

he puts it later in his judgment, the 
estoppel is not created by the decree but 
it can only be created by the judgment. 
The question of res judicata arises only 
when there are two suits. Even when 
there are two suits, it has been held that 
a decision given simultaneously cannot be 
a decision in the former suit. When there 
is only one suit, the question of res judi- 
cata does not arise at all and in the present 
case, both the decrees are in the same case 
and based on the same judgment, and the 
matter decided concerns the entire suit. As 
such, there is no question of the application 
of the principle of res judicata. The same 
judgment cannot remain effective just be- 
cause it was appealed against with a dif- 
ferent number or a copy of it was attached 
to a different appeal. The two decrees in 
substance are one.” 


5. In Badri Narayan Singh v. Kam- 
deo Prasad Singh, AIR 1962 SC 838, C 
filed an election petition against A and B. 
A was found guilty of corrupt practices. A 
and B were not found to hold any office 
of profit. Appeal was preferred by A, being 
appeal No. 7 and appeal was preferred by 
C, being appeal No. 8. A’s appeal No. 7 
was dismissed. C’s appeal No. 8 was al- 
lowed on the ground that A held office of 
profit. Separate decrees were passed. A 
appealed against the decree in appeal No. 8 
by special appeal to the Supreme Court. 
Their Lordships held that the orders set- 
ting aside election in appeal No. T ope- 
rated as res judicata. Their Lordships re- 
ferred to Narhari’s case, AIR 1953 SC 419 
and distinguished it on the ground that it 
did not deal with the general principles of 
res judicata. 


6. The next case is Sheodan Singh 
v. Daryao Kunwar, AIR 1966 SC 1332. 
Two suits were instituted. They had com- 
mon issues. Suits decided on merits: by 
trial Court. Two appeals were preferred. 
One was dismissed on the ground of limi- 
tation or defanlt in presenting. The dis- 
missal, their Lordships held, would operate 
as res judicata. The trial Court’s decision 
was confirmed even though the dismiss 
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was on the ground of limitation. Their 
Lordships, however, declined to decide the 
controversy between the two lines of deci- 
sions in Indian courts that were taking di- 
vergent views. 


ve Coming to the case of diffrent 
High Courts now in Zaharia v. Debia, 
(1911) ILR 88 All 51 (FB) two suits were 
instituted by M and Z for pre-emption in 
respect of the same sale. There was one 
judgment and the copy of it was placed 
in the other suit but separate decrees were 
passed in each suit. Ms suit was decreed 
and Z’s suit was dismissed. Z appealed in 
his suit only. It was held that the decree 
operated as res judicata. Reference was 
made to Panchanada Velan v. Vaithinatha 
Sastrial, ILR 29 Mad 333 (FB), but their 
Lordships did not accept that case as laying 
down good law. 


8. In Bhagauti Din v. Bhagwat, 
AIR 1983 Oudh 5831 a case from Oudh 
Chief Court there was one judgment dis- 
posing of two appeals but two separate 
ecrees were passed. Appeal against one 
decree was preferred. It was held that the 
decree not appealed against operated as 
res judicata. The Full Bench case of Zaha- 
ria v. Debia was followed. 


9. In Mrs. Gertrude Oates v. Mrs. 
Millicent D’Silva, AIR 1933 Pat 78 their 
Lordships of the Patna High Court observ- 
ed that the question was whether particular 
partnership had come to an end. Two 
suits were instituted. There was one judg- 
ment but two decrees. One of them be- 
came final because the other party did not 
appeal. The learned Judges held that the 
issue decided operated as res judicata on 
general principles of the multiplicity of 
proceedings and end of litigation. 

10. In Ramkishan Lal v. Maulvi 
Abu Abdullah Syed Hussain Imam, (1935) 
156 Ind Cas 998 (Pat) the Patna High 
Court again considered a case where the 
question of title was decided in both the 
cases. Appeal was preferred only in one. 
The learned Judges again held that because 
the appeal was not preferred it ope-ated as 
res judicata, 

11, In Raghunandan Singh v. Sm. 
Soubhagya Sundari Devi, AIR 1947 Pat 
125 number of rent suits were filed in res- 
pect of different villages but all the suits 
were disposed of by a common judgment, 
C was impleaded as pro forma defendant in 
all the suits. C appealed only in one suit. 
The learned Judges held that it was barred 
by res judicata. 


12. In Raghunandan Singh v. Sm. 
Soubhagya Sundari Devi, AIR 1948 Pat 
191 the question of title was decided in 
two suits. Appeal was preferred only in 
one and the other remained unchallenged. 
Following Mrs. Gertrude’s case, AIR 1983 
Pat 78 and Ramkishan’s case, (1935) 156 
Ind Cas 998 (Pat) the learned Judges held 
that it was barred by res judicata, 
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13. The Orissa High Court in Sumi 
Debi v. Pranakrushną Panda, AIR 1956 
Orissa 68 considered a case where two suits 
were tried together. They were disposed 


of by one judgment but two decrees were 
passed. Appeal was preferred in one. It 
was held that it operated as: res judicata. 


The case of Narhari was held to be not 

inding because it was not a judgment of 
the Supreme Court of India exercising its 
jurisdiction as such but the Supreme Court 
of erstwhile State of Hyderabad. It was 
further held that a scone in England 
was equal to an Indian decree. 


14, In Isup ‘Ali v. Gour Chandra 
Deb, AIR 1928 Cal 496 there were cross 
suits. Appeal was only preferred in one, 
The unappealed decree operated as res 


judicata. 
I5. In Rohini Nandan Chaudhuri 
y. Jadunandan Chaudhari, AIR 1926 Cal 


1022 the same view was taken. 


16. The High Court of Madras has 
been, however, taking consistently the view 
that if more suits than one are decided by 
a common judgment unappealed decree 
does not operate as res judicata. The ear- 
lest case on the point is Panchanada Velan 
v. Vaithinatha Sastrial, (1906) ILR 29 Mad 
833 (FB). Another Full Bench decision is 
Pappammal v. Meenammal, AIR 1943 Mad 
189 (FB) where 3 suits were disposed of 
by a common ude and 3 separate 

ecrees were passed. The learned Judges 

held that it was immaterial whether the 
were cross suits or not. The unappealed 
decree did not operate as res judicata. The 
appellant wanted to get rid of only the ad- 
judication against him. 

17. In Kathoom Bivi Ammal v. 
Arulappa Nadar, AIR 1970 Mad 76 there 
were cross-suits by parties in respect of the 
same subject-matter, They were disposed 
of by a common judgment and evidence 
was also adduced in one suit. A party ap- 


pealed ee the judgment in his own 
suit. Following the earlier decisions of the 


Madras High Court the learned Judges held 
that it did not operate as res judicata. 


18. In Sarah Abraham v. Pyli Abra- 
ham, AIR 1959 Ker 75 the husband filed 
a petition for restitution of conjugal rights. 
Wife asked for judicial separation by a 
separate petition. The two petitions were 
tried together. Husband succeeded. The 
wife, who failed, appealed against her hus- 
band’s success and not against her failure. 
The learned Judges held that it did not 
operate as res judicata because they were 
same proceedings and there was no former 
suit. 


19. In Manohar Vinayak v. Laxman 
Anandrao Deshmukh, AIR 1947 Nag 248 
two suits were instituted. There were 
common issues and they were consolidated 
by consent. Appeal was preferred against 
only one decree. It was held that the un- 
appealed decree did not operate as res 


Parasram v. Amarchand (Beri J.) 


A.I. R. 


judicata in consideration of the appeal 
which was preferred. The reasons whic 
persuaded the learned Judges were that the 
principles of res judicata could not apply 
in the same proceedings and by parity of 
reasoning ey cone not apply to consoli- 
dated proceedings because in substance 
there was one judgment though formally 
there were two judgments and two decrees. 
The learned Judges siso held quoting Cas- 
ersz and the Full Sench decision of the 
agpur High Court in Sheoram v. Hiraman 
AIR 1929 Nag 229, that what operated as 
res judicata was a verdict and not decrees. 
The learned Judges held that the material 
test was the verdict and the existence of 

two decrees was whclly immaterial. 
(FB) 


20. In AIR 1927 Lah 289 
the learned Judges after elaborate discussion 
held that even if twa decrees were framed 
the unappealed decrea did not operate as 
res judicata. 


21. In Umrao Singh v. Mst. Munni, 
AIR 1958 Punj 83 two suits were tried to- 
gether. They were decided by a single 
judgment. Two decrees were prepared. 
Appeal was preferred only against one de- 
cree. It was held tkat the unappealed de- 
cree did not create an estoppel against the 
hearing. The essence of the rule was that 
the two proceedings should be so indepen- 
dent of one another that the trial of one 
could not be confused with that of another. 
The principle of res “udicata is estoppel by 
verdict or estoppel by judgment and not 
by decree. This is the cardinal principle 
of the legal system of the civilized coun- 
tries and the doctrine was not to be applied 
with technical considsration but to matters 
of substance. 


22. We might notice two cases of 
the Rajasthan High Court although they 
do not render much assistance. In Sukhlal 
v. Deepchand, AIR 1954 Raj 58 a decree 
for recovery of Rs, 10,000/- was passed 
but no interest was allowed. Both the par- 
ties appealed to the High Court. Two 
identical decrees were passed in the same 
terms. The further appeal was taken to 
Ijlas-i-Khas only against one decree. The 
learned Judges held -hat it did not operate 
as res judicata. In Deeplal v. Parshwanath 
Digamber Jain Vidyelaya, AIR 1956 Raj 
166 there were twc_cross-suits. One o 
the suits was decided on a preliminary 
issue. It was held that as it was not heard 
and finally decided it did not operate as 
res judicata. 


23. The doctrine of res judicata 
has been well known in almost all civilized 
organizations of jural society. The Hindu 
lawyers recognised the force of a final de- 
cision by a competent court as “irrefragable 
truth”. Mitakshra Book IY Chapter I, Sec- 
tion V, Verse 5 lays down a “purva nyaya” 
as a complete answer. Macnaughten and 
Colebrooks translation of Katyayan Verse 
101 also recognizes it. Under the Roman 
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Law a defendant could successfully repel 


a plaintifs suit on the plea of “ex-ceptio 
res judicata”, They said, “one suit and 
one decision was enough for any single dis- 
pute.” 

“The true theory of the conclusiveness 
of judgments is that the order and peace 
of society, the structure of our judiciary 
system, and the principles of our Govern- 
ment, are the true grounds why a judgment 
is conclusive”, (Herman on Estoppel, p. 9, 

uoted by Arthur Caspersz’ eo epes and 

e Substantive Law, Fourth Edition, page 
411). The maxim that no one shall be 
vexed twice over the same matter has both 
weight of practical wisdom and sense of 
justice implied in it. The condition prece- 
dent, however, for the applicability of this 
maxim should be relatable to the substance 
of the judgment and not merely to the for- 
mal expression of an adjudication called 
decree in sub-section (2) of Section 2 of 
the Code of Civil Procedure. In a num- 
ber of decisions while applying the general 
principles of res judicata divergence of 
opinion has crept in because some of them 
have started treating the decrees creating 
res judicata. 


_ When this divergence of opinion reach- 
ed the Supreme Court in Sheo Singh’s 
case, AIR 1966 SC 1832 their Lordships 
did not decide the controversy. One of 
the objects which the doctrine of res judi- 
cata aims to attain is to avoid multip ed 
of proceedings and as has been observ 
by their Lordships of the Supreme Court 
the principles of res judicata have not to 
be alid with any technical consideration. 
Hukamchand, Caspersz and other authors 
have rightly held that the doctrine of res 
judicata is a rule of procedure. It is well 
to remember what Lord Penzance observed 
in Henry J. B. Kendall v. Peter Hamilton 
(1879-4 A.C., 504), “Procedure is but the ma- 
chinery of law after all, the channel and means 
whereby law is administered and justice 
reached. It strangely departs from its pro- 

er office when in place of facilitating, it 

permitted to obstruct and even extin- 
guish, legal rights and is thus made to 
govern where it ought to subserve’. Right 
of appeal conferred by statute is a right 
to seek justice and its exercise should not 
be permitted to be obstructed by general 
principles of procedure unless they clearly 
apply to it. in the case before us the two 
suits were consolidated and common judg- 
ments were delivered both by the trial 
court as well as by the a area court. 

The same judgment was placed in both the 
suits because they bore different numbers. 
For the applicability of the general prin- 
ciple of res judicata it is the judgment that 
should be looked into. The judgment 
being one, it is under appeal. If the un- 
appealed decree was also appa against 
it would have been presumably decided to- 
gether with the appeal already before the 
Court, The judgment being identical ano- 
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ther appeal would have merely multiplied 
the proceedings which ¿be doctrine of res 
judicata in its general Application aims to 
eliminate. The principles of res judicata, 
therefore, in our opinion should not apply 
in the circumstances of this case because! 
it would merely multiply appeals without! 
advancing the cause of justice. 


24, We accordingly answer the 
question, referred to us, that in the circum- 
stances of the case the appeal is not barred 
by etl e The costs of this refer- 
ence will abide by the résult. 


Answer accordingly. 
Bee tas 
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Lal Singh and others, Petitioners v, 
Tejsingh and another, Respondents. 


Civil Revn. Appin. No. 405 of 1970, 
D/- 22-12-1971 against order of M. C, ain, 
Addl. Dist. J., Ganganagar, D/- 5-6-I970. 
_ Rajasthan Court-Fees and Suits Valua- 
tion Act (23 of 1961), S. 88 (1) (a) — Suit 
for declaration of title to property — Can- 
cellation of sale deed necessary — Suit falls 
under this section. 


~ „In a suit by sons to get a declaration 
of their title to the property and avoid its 
sale by their father during their minority 
in contravention of sub-section (2) of the 
Hindu Minority an Guardi ip Act 
(1956) and voidable under sub-s. (3) at their 
instance, they must get the sale deed can- 
celled. Such a suit though for declaration 
is in substance a suit for cancellation of 
sale deed and falls under this section and 
not under Section 7 (2) (a) of the Act and 
vias to e ; ae Se ro sold is 

A - it eyon e pecuniary 
jurisdiction of Civil judge and has to be 
filed in the court of the District Judge. (X 
Ref. Hindu Minority and Guardianship 
Act (1956), S. 8 (2) and (8)) — AIR 1954 
Raj 170, Rel, on. (Paras 4, 5) 


Cases Referred: Chronological 


(1954) AIR 1954 Raj 170 (v an= 
1954 Raj LW 186, S Lal v. 
Devi L 


Paras 


8 

L. R. Mehta, for Petitioners; S. T, Por- 
wal, for Respondents. 

ORDER :—— This is 
cation by defendants Nos. 
an appellate order of the 
trict Judge, Ganganagar, holding that the 
Civil Judge, Ganganagar has jurisdiction to 

the present suit. 

a. The_ suit was instituted by T 
Singh, and Gurucharan Singh nee d 
Narendra Singh in 1967 for a declaration 
that the sale-deed dated 18-7-57 by which 
their father Narendra Singh transferred 2 
squares of agricultural land in Chack 51 CGG 


AP/BP/A492/72/MNT/DVC 


a revision appli- 
l to 3 against 
Additional Dis- 
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for Rs. 24,000/- to the defendants is not 
binding on them and for possession over 
the land sold und@r the sale-deed. Mesne 
profits were also claimed. The rent ọf the 
agricultural land over which possession was 
claimed is Rs. 1.62 per Bigha and the area 
is 50 Bighas. The suit for possession was 
valued at Rs. 2,031.25 under Sec. 7 (2) (a) 
of the Rajasthan Court-fees and Suits Valua- 
tion Act. A sum of Rs. 480/- was claimed 
‘as mesne profits. The valuation of the suit 
was thus Rs. 2,461.25. It was instituted 
in the court of the Civil Judge, Ganganagar. 
On an objection by the applicants the learn- 
ed Civil Judge returned the plaint for pre- 
sentation to the court of the Senior Civil 
Judge. This order was set aside by the 
eamed Additional District Judge on appeal. 
He held that the suit was one for declara- 
tion and possession and court-fee was pay- 
able under Section 24 (a) of the Rajasthan 
Court-fees and Suits Valuation Act. 


3. On behalf of the applicants it is 
contended that the suit is substantially one 
or the cancellation of the sale-deed an 
that court-fee is payable under Section 38 
(1) (a) of the Rajasthan Court-fees and 
eae Valuation Act, which runs as fol- 
ows:— 

“38. Suits for cancellation of decrees 
etc.— (1) In a suit for cancellation of a 
decree for money or other property having 
a money value, or other document which 
purports or operates to create, declare, as- 
sign, limit or extinguish, whether in present 
or in future, any right, title or interest in 
money, movable or immovable property, 
ee shall be computed on the value of the 
subject-matter of the suit, and such value 
shall be deemed to be— 


(a) if the whole decree or other docu- 
ment is sought to be cancelled, the amount 
or value of the property for which the de- 
cree was passed or other document was 
executed.” 


Reliance is placed on the decision of 
a Division Bench of this Court in Sukhlal 
v. Devilal, 1954 Raj LW 186 = (ATR 1954 
Raj 170). The appellants were the defen- 
dants in the trial court. The plaintiffs-res- 
pondents were the sons of respondent 
Bakhtawarlal who was impleaded as defen- 
dant No. 5 in the suit. The plaintiffs’ case 
was that their father Bakhtawarlal and the 
plaintiffs were members of a joint Hindu 
family, and that Bakhtawarlal sold certain 
property to defendants. Nos. 1 to 4 namely 
Sukhlal, Hukmichand, Kastoorchand and 
Gahrilal by a sale-deed dated 10th June, 
1944 for a sum of Rs. 800/-, and that the 
said Saeed was ancestral property of the 
family and had been sold to the vendees 
above named without the consent of the 
laintiffs and without any family necessity. 
t was observed as follows:— 

“There is a difference between a suit 
for the cancellation of an instrument and 
one for a declaration that the instrument 
is not binding on the plaintiff. When the 
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plaintif seeks to eszablish a title in himself 
and cannot establish that title without re- 
moving an insuperable obstacle such as a 
decree or a deed to which he has been a 
party or by which he is otherwise bound, 
then quite clearly he must get that decree 
or deed cancelled or declared void in toto 
and his suit is in substance a suit for the 
cancellation of the decree or deed notwith- 
standing the fact that the suit may have 
been framed as a suit for a declaration. 
On the other hand. when the plaintiff is 
seeking to establish a title and finds himself 
threatened by a decree or transaction be- 
tween third parties, he is not in a position 
to get that decree or deed cancelled in toto. 
The proper remedy in such a case is to get 
a declaration that the decree or deed is 
invalid so far as Łe himself is concerned, 
and therefore, he may sue for a declaration 
to that effect and not for the cancellation 
of the decree or the deed. In this case it 
is obvious that it would be impossible for 
the plaintiffs to establish their ttle to the 
property in question unless they sued to 
remove ar obstrucfion which would other- 
wise be insuperable because the sale made 
by the father would be binding upon the 
sons, unless it is set aside. We erefore 
hold that the present suit of the plaintiffs 
was substantially a suit not for a declara- 
tion that a certain sale-deed was inoperative 
against them, but fcr the cancellation of the 
said sale-deed in toto.” 
Having heard the learned counsel for the 
pera I am of the opinion that the above 
ecision is applicable to the facts of the 
present case. The sale-deed in the present 
case was executed by the father of the 
plaintiffs when they were minors. It was 
executed on their behalf, The plaintiffs 
cannot get possession over the property in 
suit till the sale-deed executed by their 
father on their behalf is cancelled. 


4, The suit is based on three 
grounds. Qne is that the sale-deed was 
without consideration. Another is that it 
was executed without obtaining the permis- 
sion of the Court as required = Sec. 8 (2) 
of the Hindu Minority and Guardianship Act 
and the last ground is that the sale was not 
for the benefit of the minors or their es- 
tate. Section 8 (8) of the Hindu Minority 
and Guardianship Act provides that any dis- 
posal of immovable prone ty by a natural 
guardian in contravention of sub-section (1) 
or sub-section (2) is voidable at the instance 
of the minors. If a sale-deed is voidable 
then it is necessary to get it cancelled be- 
fore one can be entitled to the property dis- 
posed of by it. The relief of cancellation 
of a sale-deed or a decree can only be 
granted by a civil court and not by revenue 
court. The suit therefore lies in the civil 
court. 


5. As the suit is substantially one 
for cancellation of the sale-deed dated 18- 
7-57 court-fee shall be computed under 
Section 88 (1) (a) of the Rajasthan Court- 


1972 ` 


fees and Suits Valuation Act on the value 
of the property for which the sale-deed was 
aera namely Rs. 24,000/. The valua- 
tion for purposes of jurisdiction will be the 
same. The suit is therefore beyond, the 
pecuniary limits of the jurisdiction of the 
Civil Judge. It is only triable by the Dis- 
trict Judge. 

6. I accordingly allow the re- 
vision application, set aside the appellate 
order of the learned Additional District 
Judge and direct that the plaint shall be 
returned to the plaintiffs for presentation to 
proper Court, 

T: In the circumstances of the case, 
I leave the parties to bear their own costs 
of this revision application. 

Revision allowed. 


f 


AIR 1972 RAJASTHAN 139 (V 59 C 36) 
JAGAT NARAYAN C. J. 
Shivashankar Dayal, Petitioner v. Smt. 
Shanti Devi, Respondent. 
Civil Revn. AppIn, No. 294 of 1970, 
D/- 16-12-1971, against order of S. N. 
P oa Civil J., Jodhpur, D/- 14-8- 


Civil P. C. (1908), Ss.: 148, 151 and 
O. 20, R. 14 — Conditional decree of pre- 


emption — Extension of time to pay pur- 
chase price. AIR 1916 Pat 268, Dissented 
om. (Para 5) 


A Court passing a decree for pre-emp- 

tion with condition to pay the purchase 
rice within the time fixed by the decree 
as no power, under S. 148 or 15], C.P.C. 
to extend the time for payment. AIR 1916 
Pat 268, Dissented from. AIR 1954 SC 50 
and AIR 1962 Raj 54 and AIR 1961 SC 
882, Followed. (Para F 
Cases Referred: Chronological Paras 
(1962) AIR 1962 Raj 54 (V 49)= 

ILR (1961) 11 Raj 1060, Dr. Ram 
* Kumar v. Mahadeo Lal 

(1961) ATR 1961 SC 882 (V 48)= 

1961-3 SCR 763, Ramdas v. Ganga 


Das 
(1954) AIR 1954 SC 50 (V 41) = 
ILR (1958) Hyd 455, Naguba Appa 


v. Namdev 
(1916) AIR 1916 Pat 268 (V 8)= 
1 Pat LJ 92, Abu Mahomed v. Mukut 
Pertap Narain 
S. T. Porwal, for Petitioner; L. R. 
moa and Gopal, Raj Singhvi, for Respon- 
ent. 


ORDER:— This is a revision applica- 
tion by one of the plaintiffs in a suit for 
pre-emption against an order of the trial 
Court refusing to extend time fixed by it 
under the decree for payment of the pur- 
chase price on the ground that it had no 
jurisdiction to do so. 


AP/BP/A103/72/DVT 
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2. The decree in the suit was pass- 
ed in the following terms:— 


(1) that the defendant No. 1 Smt. 
Shanti Devi would reconvey the suit pro- 
perty to the plaintiffs on payment of Rupees 
5,761/- to them; 

(2) that the plaintiffs are directed to 

ay this amount within a month from the 
ate of the decree, i. e. 20-11-69; 


(3) that the costs of the reconveyance 
would be borne by the plaintiffs; and 


(4) that the costs of the suit would be 
payable by the defendant No. 1 to the 
plaintiffs. 


8. Order 20, Rule 14 (1) C. P. C. 
runs as follows:-—— 


“14, Decree in pre-emption suit (1) 
Where the Court decrees a claim to pre- 
emption in respect of a particular sale o 
pepe and the purchase-money has not 
een paid into Court, the decree shall—~ 

(a) specify a day on or before which 
the purchase-money shall be so paid, and 


(b) direct that on payment into Court 

of such purchase-money, together with the 
costs (if any) decreed an the plaintif, 
on or before the day referred to in cl. (a), 
the defendant shall deliver possession of the 
property to the plaintiff, whose title thereto 
shall be deemed to have accrued from the 
date of such payment, but that if the pur- 
chase-money and the costs (if any) are not 
so paid, the suit shall be dismissed with 
costs.” 
The decree in the present case was not 
passed exactly in terms of Order 20, R. 14, 
C. P. C., but as was held by their Lordships 
of the Supreme Court in Naguba Appa v. 
Namdev, AIR 1954 SC 50 failure to pay the 
purchase-price within the time fixed by the 
decree would result in the suit standing 
dismissed even in this case. Jt was thus a 
conditional decree, 


4. The trial Court held that it 
became functus-officio after passing the de- 
cree and had no jurisdiction to extend the 
time for payment fixed under it. In doing 
so it relied on the decision of this Court in 
Dr. Ram Kumar v. Mahadeo Lal, ILR (1961) 
11 Raj 1060 = (AIR 1962 Raj 54). It was 
held in that case that time fixed under the 
decree could not be extended under Sec- 
ae os C. P. C. or under Section 151, 


5. The learned counsel for the 
applicant relied on the decision of the Patna 
High Court in Abu Mahomed v. Mulut 
Pertap, AIR 1916 Pat 268. It was held in that 
case that the time fixed for payment under 
a pre-emption decree could be extended by 
the Court passing decree under Sec. 148, 
C. P. C. For reasons given in Dr. Ram 
Kumars case. I am unable to subscribe 
to the view taken in the Pata case. In 
Ramdas v. Ganga Das, AIR 1961 SC 889, it 
was observed by their Lordships of the 
Supreme Court that the decision in thati 
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[Prs. 1-9] 
case would not apply to conditional de- 
orees. 


6. I am accordingly of the opinion 
that the decree of the Court below is cor- 
rect and dismiss the revision application. 
Having regard to the circumstances of the 
case, I leave the parties to bear their own 
costs of it 

Revision dismissed. 


ee eeeneaneinemm: 


AIR 1972 RAJASTHAN 140 (V 59 C 387) 
JAGAT NARAYAN C. J. 


Brandaban Das, Petitioner v. Gulab 
Chand, Respondent. 


Civil Revn. Appin. No. 287 of 1971, 
D/- 10-12-1971, against order of D. D. 
Gupta, Dist. J., Jaipur City, D/- 25-3-1971. 

Civil P. C. (1908), S. 115 — Erroneous 
decision of competent Lower Court ——- No 
interference under the section. 


The decision of the lower Court, sae 
jurisdiction to decide the question, thou 
erroneous cannot be called to be without 
jurisdiction and cannot be corrected on_re- 
vision application under this section. ILR 
(1970) 20 Raj 88 (FB), Rel. on. 

(Paras 9, 10) 
Cases Referred: Chronological Paras 
(1970) ILR (1970) 20 Raj 88 = 1970 
Raj LW 820 (FB), Harakchand v. 
State of Rajasthan 10 


P. C. Bhandari and P. N., Datt, for 
Petitioner; R. K. Rastogi and M. B. L. Bhar- 
gava, for Respondent. 

ORDER:— This is a revision applica- 
tion by the defendant against an appellate 
order of the District Judge, Jaipur City. 

2. The defendant is admittedly a 
tenant of the plaintiff with effect from 23- 
1-63 on a monthly rent of Rs. 75/-, It is 
also not disputed that no rent was actually 
received by the plaintiff til the date on 
which he instituted the present suit for re- 
covery of arrears of rent and for eviction 
on the ground of default. 


: The case of the defendant is that 
although a registered lease deed was exe- 
cuted on 2-2-63 for a period of 11 years the 
plaintif refused to accept the rent for the 
very first month and he sent it by money 
order which was refused. According to the 
defendant rent for future 8 months was also 
sent by money order every month, but these 
money orders were all refused. The defen- 
dant then sent a registered notice on the 
plaintiff that he was ready and willing to 
pay the rent in any form the plaintiff desir- 
ed. After the amendment of the Rajasthan 
Premises (Control of Rent and Eviction) 
Act, 1950, the defendant deposited rent for 
82 months amounting to Rs. 2,400/- on 2l- 
9-65 under Section 19A which came into 
force with effect from 9th June, 1965. 
Notice was served by the Court of this de- 
ee oe a 
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osit on the plaintiff, but he did not with- 
aw the amount. The defendant again 


sent rent by money order, but the plaintiff 
refused to accept it. 


4, On 19-2-66 the present suit wags 
filed, Summons was served on the defen- 
dant for 20-4-66. Ee appeared on 12-83-66 
and filed an application in which he made 
the above allegatiors. He stated that he 
was willing to make a deposit of the amount 
réquired under Section 18 (4) and asked the 
court to determine it A sum of Rs. 2,400/- 
had already been deposited by the defen- 
dant under Section 19A on 21-9-65. He 
deposited a further amount of Rs. 450/- on 
15-3-66 under an ex parte order of the 
Court. He thus deposited the rent due up- 
to 22-3-66. 

5. On 9-10-67 the trial Court de- 
termined the rent upto 22-10-67 as Rupees 
4,275/- and interest as Rs. 598.50, total 
Rs. 4,878/50 and gmnted time upto 31-10- 
67 to the defendant to pay it. The defen- 
dant deposited the balance which he had 
not already deposited. 

6. The plaictif filed an appeal 
under Section 22 of the Act against the de- 
termination made by the trial Court on the 
ground that no question for determining the 
amount under Section 18(5) arose in the 
case as there was no dispute as to the 
amount of rent and interest which were 
payable. 


7. At first the appellate Court dis- 
missed the appeal without going into the 
uestion raised on bshalf of the plaintiff on 
e ground that the plaintiff was not pre- 
judiced by the order. The plaintiff prefer- 
red a revision application against that order 
and on the direction of this Court the 
learned District Judge determined this ques- 
tion by his judgmen- dated 25-3-71, against 
which the present revision application has 
been filed. 


8. The learned District Judge held 
that there was no dispute as to the amount 
which was payable tnder Section 18 (4) and 
therefore there was nothing which could be 
determined by the trial Court under Sec- 
tion 18 (5). He accordingly allowed the 
appeal and set aside the amount determined 
by the trial Court on 9-10-67. 


9. It is contended that the case of 
the defendant was that he had committed 
no default and therefore whether interest 
was payable on the rent or not was a ques- 
tion in dispute and the decision of the Jearn- 
ed District Judge that Section 13 (5) had 
no application is without jurisdiction.. On 
behalf of the plaintiff it is contended that 
even if it is assumed for the sake of argu- 
ment that the learned District Judge erred 
in holding that Section 18 (5) had no appli- 
cation and that Section 18 (4) applied he 
only committed an error of Jaw which can- 
not be corrected on a revision application 
under Section 115, D. P. C. The learned 
District Judge while hearing an appeal 
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under Section. 22 against the order of the 

ial Court dated 9-10-67 had jurisdiction 
to decide the question. Even if his deci- 
sion is erroneous it cannot be said that it is 
without jurisdiction. 

Having heard the learned coun- 
sel for the parties I am satisfied that the 
contention raised on behalf of the plaintiff 
must prevail in view of the Full Bench 
decision of this Court in Harak Chand v. 
State of Rajasthan, ILR (1970) 20 Raj 88 
(FB), in which the scope of Section 115, 
C. P. C. was defined on the basis of the 
decisions of the Privy Council and the 
Supreme Court. 

ll. The revision application is ac- 
cordingly dismissed without any order as to 
costs, 

Revision dismissed. 


a% 





“AIR 1972 RAJASTHAN 141 (V 59 C 88) 
JAGAT NARAYAN, C. J. 


Vaidya Rudra Dutt, Petitioner v. Smt, 
Teeja, Respondent. 


Civil Revn. Appla. No, 251 of 1971, 
D/- 10-12-1971, against order of B. L. 
Mandhana Civil Į., Jaipur, D/- 9-2-1971. 

Civil P. C. (1908), S. 115 — Revision 
— ‘Case — ‘Case includes civil proceedings 
other than suits, 

The meaning of the expression ‘Case’ 
must be sought in the nature of the jurisdic- 
tion conferred by Section 115 and the pur- 
pose for which the High Courts were in- 
vested with it. 

The expression ‘case’ is a word of com- 
. prehensive import, it includes civil proceed- 
ings other than suits, and is not restricted 
by anything contained in the section to the 
entirety of the proceeding in a civil Court. 
AIR 1964 SC 497, Foll. ara 8) 
Cases Referred: Chronological Paras 
(1972) AIR 1972 Raj 127 (V 59) = 

1971 WLN 118, Saligram v. Narot- 


tamlal 
(1970) 1970 Raf LW 228 = 1970 Ren 
A R. 153, Vishwanath Singh v. Gopi- 


] 
(1964) AIR 1964 SC 497 (V 51) = 
1964-4 SCR 409, S. S. Khanna v. 


F. J. Dillon 

(1935) AIR 1985 Oudh 333 (V 22) = 
1985 Oudh WN 352, Bir Indra Bik- 
ram Singh v. Raghubar Dayal 8 


N. L. Tibrewal, for Petitioner; N. M. 
Kasliwal, for Respondent, 

OREDR:-—~ This is a revision applica- 
tion by the plaintif against an appellate 
order of the Civil Judge, Jaipur City, fram- 
ing an issue to the effect whether the ‘de- 
fendant was not a defaulter in the Pont 
of rent as the same'was offered and tender- 
ed by her to the plaintiff, and remitting it 
for trial to the lower Court under Order 41, 
Rule 25, C. P. C. 


AP/BP/A488/72/DGB 
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V. R. Dutt v. Teeja (J. Narayan C. J.) 
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2. The plaintiff brought a suit for 
ejectment inter alia on the ground of de- 
fault. The defence of the defendant on the 
ground of default was struck off by the 
trial Court as in its opinion there was de- 
fault in making payments in accordance 
with Section 13 (4). The suit for eviction 
was accordingly decreed. On appeal the 
appellate Court framed the above issue fol- 
owing the decision in Vishwanath Singh v. 
Gopilal, 1970 Raj LW 228. That decision 
has since been ove by a Division 
Bench of this Court in Saligram v. Narot- 
tamlal, 1971 WLN 118 = (AIR 1972 Raj 
127) with the result that the above issue no 
longer arises. 


3. On behalf of the defendant it ig 
contended that it is not a case. decided. 
Reliance is placed on the decision in Bir 
Indra Bikram Singh v. Raghubar Dayal, 
ATR 1935 Oudh 333. No reason for th 
view taken in that case has been given in 
the decision. S. S. Khanna v. F.J. 
Dillon, AIR 1964 SC 497 it was observed 
as follows: 


“The expression “case” is not defined in 
the Code, nor in the General Clauses Acts 
It is undoubtedly not restricted to a litiga- 
tion in the nature of a suit in a Civil Court: 
PPR it includes a proceeding in a Civil 
Court in which the jurisdiction of the Court 
is invoked for the determination of some 
claim or right legally enforceable. On the 

uestion whether an order of a Court which 

oes not finally dispose of the suit or pro- 
oe amounts to a ‘case which has been 
decided’, there has arisen a serious conflict 
of opinion in the High Courts in India and 
the question has not been directly consider- 
ed by this Court. One view which is ac- 
cepted by a majority of the High Courts is 
that the expression “case” includes an inter- 
locutory proceeding relating to the rights 
and obligations of the parties, and the ex- 
pression record of any case includes so 
much of the proceeding as relates to the 
order disposing of the interlocutory proceed- 
1a ee The other view is that the ex- 
pression “case does not include an issue or 
a part of a suit or proceeding and therefore 
the order on an issue or a part of a suit or 
pore a is not a “case which has been 
ecided”, and the High Court has no power 
in exercise of its revisional jurisdiction to 
correct an error in an interlocutory order. 
An analysis of the cases decided by the 
High Courts—their number is legion—would 
serve no useful purpose, In every High 
Court from time to time opinion has fluc- 
tuated. The meaning of the expression 
“case” must be sought in the nature of the 
jurisdiction conferred by Section 115, and 
the papo for which the High Courts were 
invested with it, 


“case” is a word of 

it includes civil pro- 
ceedings other than suits, and is not restrict- 
ed by anything contained in the section to 


The expression 
comprehensive import: 
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the entirety of the proceeding in a civil 
Court.” 


Having regard to the above view the pre- 
sent is a case decided. With the remittin 
of the above issue for decision to the tria 
Court one stage of the interlocutory pro- 
ceeding before the appellate Court was con- 
cluded. 

4. I accordingly allow the revision 
application, set aside the order of the appel- 
late Court framing the above issue and re- 
mitting it to the trial Court and remand the 
appeal to the appellate Court for rehearing 
ad decision in accordance with law. 


Application allowed. 





AIR 1972 RAJASTHAN 142 (V 59 C 39) 
JAGAT NARAYAN, CG. J. 

Dr. R. P. Goala, Petitioner v. Amarpal 
Singh, Respondent. 

Civil Revn. Appln. No. 229 of 1969, 
D/- 10-12-1971, against order of R. L. 
Shah, Addl. Dist. J. No. 1, Jodhpur, D/- 
6-1-1969, 

Civil P. C. (1908), S. 20 (c) — Suit 


for malicious prosecution — Court at place 


where criminal complaint was filed has 
jurisdiction to try it. (X-Ref:— S. 19). 
(Paras 8, 4) 


The part of the cause of action arises 
at such a place. Section 19 which applies 
only to actionable wrongs to the person or 
to movable property does not apply to a 
case where the plaintiff was not arrested as 
a result of the filing of the criminal com- 
plaint. (Para 4) 


Cases Referred: Chronological Paras 


(1965) AIR 1965 Bom 109 (V 52) = 
1965 (2) Cri LJ 75, Khanchand v. 


Haruma 

(1961) AIR 1961 Mys 188 (V 48), Go- 
kaldas v. Baldevdas 

(1938) AIR 1933. Cal 706 (V 20) = 
88 Cal WN 120, Alexander v. Indra 
Krishna 

H. P. Gupta, for Petitioner; P. N. Datt, 
for Respondent, 

ORDER:— This is a revision applica- 
tion by the defendant against an order o 
the trial Court holding that it has jurisdic- 
tion to try the suit. 

2. The defendant is a resident of 
Dehradun. He filed a criminal complaint 
against the plaintiff who is an officer in the 
Indian Air Force. When the summons. of 
the criminal complaint was served the plain- 
tiff was posted at Jodhpur. The summons 
was served at Jodhpur and the plaintiff had 
to attend the Court at Dehradun on numer- 
ous dates of hearing. On every date he 
had to go from Jodhpur. At that time the 
plaintiff was undergoing a course of instruc- 
tion in Control and Reporting School of the 
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R. P. Goala v. Amarpal Singh (J. Narayan C. J.) 


A. I. R. 


Air Force there. This course was necessary 
for his future promoticn in accordance with 
the allegations made ir. the plaint. Further 
on account of the service of the summons 
and the pendency of the criminal case 
against him the plaintiff had to undergo 
mental agony at Jodhrur and also to under- 
go physical discomfort of travelling from 
Jodhpur to Dehradun cn every date of hear- 
ing. For these he has claimed special and 
general damages in the suit. The trial 
Court held that the Court at Jodhpur has 
jurisdiction to try the suit. 

3. Having heard the learned coun- 
sel for the parties I am satisfied that the 
decision is correct. | As is clear from the 
allegations made in the plaint, according to 
the plaintiff part of the cause of action 
arose at Jodhpur. Further a malicious pro- 
secution is in essence a malicious abuse 
of the process of the criminal court. If such 
abuse is made of the process of a criminal 
court in a particular place by serving that 
process upon the perscn who was malicious- 
ly prosecuted the wrong is done in the 
place where he is so served. This view was 
taken in the following decisions: 

1. Alexander v. Indrakrishbna, AIR 1933 
Cal 7086. 

2. Gokaldas v. Baldevdas, AIR 1961 
Mys 188. 

8. Khanchand v. Harumal, AIR 1965 
Bom 109. 

The contention on behalf of the applicant is 

that Section 19 of the Code of Civil Proce- 

ure is applicable to the present case. 
is section runs as follows: 

“19. Suits for compensation for wrongs 
to person or movables.— ere a suit is 
for compensation for wrong done to the 
person or to movable property, if the 
wrong was done within the local limits of 
the jurisdiction of one Court and the de- 
fendant resides, or carries on business or 
pana works for gain, within the local 
imits of the jurisdiction of another court, 
the suit may be instituted at the option of 
the plaintiff in either of the said courts.” 
n my opirion this section does 
not apply to all kinds of actionable wrongs, 
but only to actionable wrongs to the per- 
son or to movable property. The plaintiff 
was not arrested as a result of the filing of 
the criminal complaint. Therefore there 
was no wrong to his person. The proper 
section to apply is Section 20 (c). As has 
already been shown akove, part of the cause 
of action arose at Jodhpur. The Court 
a Jodhpur has therefore jurisdiction to try 
the suit, 


The revisicn application is ac- 


5, 
cordingly dismissed with costs. 
Revision dismissed. 
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AIR 1972 RAJASTHAN 143 (V 59 C 40) 
V. P. TYAGI, J. 


The Rajasthan State Electricity Board 
Jaipur, Petitioner v. The State of Rajasthan 
ad others, Respondents. 


Civil Writ Petn. No. 1825 of 1970, D/- 
24-11-1971. 

(A) Electricity Act (1910), S. 24 (2) — 
Dispute that can be referred to the Electri- 
cal Inspector by a consumer, 


Whether a particular tarif, on the basis 
of which a demand has been raised by the 
Board, applies to a particular consumer or 
not, is a matter which is covered by the 

rovisions of Sub-section (2) of Section 24 
ecause a consumer can raise a dispute that 
the charge demanded under Sub-section (1) 
is not due from him as it has been calcu- 
lated on the basis of a wrong tariff which 
is not applicable to him, and before a notice 
for the discontinuance of the supply is 
given to the consumer under Sub-section (1) 
of Section 24, the consumer is at liberty to 
raise the dispute and refer it to the Elec- 
trical Inspector. (Para 7) 

(B) Electricity Act (1910), S. 86 (2) — 
Electricity Rules 1956 R. 6 (8) framed under 
Section 37 — Rule 6 (8) prescribing the 
period of limitation and the mode of pre- 
ferring appeal governs the appeal preferred 
under Section 36 (2) also. (Para 10) 

Rule 6 (8) regulates the filing of an 
appeal under the provisions of the Act as 
well as the provisions of the rules. It is a 
general rule which could be framed by the 
Central Electricity Board under the general 


power of Section 87 (1) of the Act. Sub- 
s. (2) however, does not take -away that 
general power. (Para 11) 


H. P. Gupta, for Petitioner; S. K. Mal 
Lodha, for respondent No: 8; Dr. S. K. Te- 
wari, Dy. Govt. Advocate, for the State. 


ORDER:— The Rajasthan State Elec- 
tricity Board (hereinafter called the Board) 
as filed this writ petition under Art. 226 
of the Constitution challenging the order 
of the State Government dated 18th of 
November, 1968, passed in appeal uphold- 
ing the award dated 14th August, 1967, 
given by the Electrical Inspector under 
Section 24 (2) of the Indian Electricity 
Act, 1910, in a dispute raised by respondent 
No. 3 Shri Govind Singh Mehta, proprietor 
of the Chitra Cinema at Mehta Market, 
Jodhpur. 

2. The facts giving rise to this dis- 
pute are, in a nutshell, as follows: 

The Board used to supply electricity to 
respondent No. 3 at two separate points and 
at diferent voltage. The consumption of 
electricity was measured by the Board by 
installing two -separate meters, one for light 
and the other for power, and the Board 
charged electricity consumed for light at the 
rate of 40 P. per unit while the supply of 
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power was charged at the rate of 13.5 P. 
per unit. In 1964 the Board prescribed a 
new ‘Tariff for the supply of electricity but 
till June, 1966, the Board continued to 
charge from the respondent at the old rates. 
It was in the month or Juy. 1966, that for 
the first time the Board decided to charge 
from respondent No. 3 at the rate of 29 P. 

er unit for the consumption recorded by 
oth the meters. Having felt aggrieved by 
the application of new rates the proprietor 
of Chitra Cinema raised objections and ulti- 
mately the matter was referred to the Elec- 
trical Inspector under Section 24 (2) of the 
Indian Electricity Act, 1910. The Electri- 
cal Inspector, after hearing both the parties, 
gave his award on 14th of August, 1967, 
and held that the application of tariff sche- 
dule HS/ML/LT-3 above 10 KW and upto 
100 KW cannot apply to respondent No. 3 
as long as there were two meters installed 
at two separate metering points, that is, one 
for light consumption (service No. 5660) 
and another for power consumption (service 
No. 5661). 


3. Having felt aggrieved by this 
award, the Board filed an appeal under 
Section 36 (2) of the 1910 Act before the 
Government on 19th of January, 1968. The 
Government by its order dated 18th of 
November, 1968, held that the appeal pre- 
ferred by the Board was barred by time and, 
therefore, it was dismissed on that ground. 
The Board then filed a review application 
before the Government but that review was 
also dismissed on the ground that the Gov- 
erment had no aor to review its 
order. This order is signed by the Commis- 
sioner and Secretary of Irrigation and Power 
of the Government of Rajasthan and is 
dated 20th of April, 1970 (Ex. F). The 
petitioner Board has challenged the award 
given by the Electrical Inspector and the 
orders passed by the Government in appeal 
and in review, inter alia, on the grounds 
that the Electrical Inspector had no juris- 
diction to entertain any dispute of the nature 
which was raised by Shri Govind Singh 
Mehta before him and that Rule 6 (8) pres- 
cribing three months period of limitation 
for filing an appeal does not cover the a 
peal preferred under Section 86 (2) of the 
1910 Act. It was also contended that the 
only tariff which is available for the purpose 
of supplying energies to cinemas consuming 
electricity above 10 KW upto 100 KW is at 
item No. 3 of the schedule prescribed by the 
Board in the year 1964 and according to 
this tariff the Board was entitled to charge 
29 P. per kwh for the consumption of elec- 
tricity for running the cinema by respon- 
dent No. 8. 

4, This petition has been vehement- 
ly opposed by respondent No. 3 as well as 

y the State Government. 

5. The questions raised in this peti- 
tion call for the determination of the scope 
of Sub-rule (8) of Rule 6 of the Indian 
Electricity Rules, 1956, and also about the 
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powers of the Electrical Inspector whether 
the dispute of the nature raised by respon- 
dent No. 3 can be referred to him under 
the provisions of Section 24 of the 1910 Act 
and whether the appeal preferred against 
the award given by the Electrical Inspector 
under Section 36 (2) of that Act is governed 
by Sub-rule (8) of Rule 6 of the 1956 
es. 


6. Since this ition can be dis- 
posed of while deciding the aforesaid two 
questions which are purely questions of law, 
I need not go into the merits of the case 
whether the tariff at serial No. 8 on page 3 
of the tariff for the supply of electricity 
issued by the Rajasthan State Electricity 
Board will apply to the case of respondent 
No. 8 or not. Section 24 of the Indian 
Electricity Act, 1910, read as follows: 


“S. 24. (1) Where any person neglects 
to pay any charge for energy or any sum, 
other than a charge for energy, due from 
him to a licensee in respect of the supply 
of energy to him, the licensee may, 
after giving not less than seven clear 
days’ notice in writing to such person and 
without prejudice to his right to receive 
such charge or other sum by suit, cut off 
the supply and for that purpose cut or dis- 
connect any electric supply-line or other 
works, being the property of the licensee, 
through which energy may be supplied, and 
may discontinue the supply until such 
charge or other sum, together with any ex- 
penses incurr y him in cutting off and 
re-connecting the supply, are paid, but no 
longer, 

(2) Where any difference or dispute 
which by or under this Act is required to 
be determined by an Electrical Inspector, 
has been referred to the Inspector before 
notice as aforesaid has been given by the 
licensee, the licensee shall not exercise the 

owers conferred by this section until the 
fiepector has given his decision: 


Provided that the prohibition contained 

is sub-section shall not apply in any 
case in which the licensee has made a re- 
quest in writing to the consumer for a de- 
posit with the Electrical Inspector of the 
amount of the licensees charges or other 
sums in dispute or for the deposit of the 
licensee’s further charges for energy as they 
accrue, and the consumer has failed to com- 
ply with such request.’ 


7. Sub-section {IJ of this section 
lays down that if any person neglects to pay 
any charge for energy, then the licensee 
shall be at liberty to cut off the supply and 
for that purpose the licensee can cut or dis- 
connect any electric supply line or other 
works, being the property of the licensee, 
through which energy is supplied and may 
discontinue the supply until such charge or 
other sum, together with any expenses in- 
curred by him in cutting off and re-connect- 
ing the supply are paid, Sub-section (2), 
which is under challenge, however, makes 
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it clear that before a notice under Sub-sec- 
tion (1) to cut-off the supply is issued to a 
consumer, if the consumer raises a dispute 
regarding the charges which are required to 
be paid by him, then such a dispute could 
be determined by an Electrical Inspector. 
Whether a particular tariff, on the basis of 
which a demand has been raised by the 
Board, applies to a po consumer or 
not, is a matter which is covered by the 
rovisions of Sub-section (2) of Section 24 
ecause a consumer cam raise a dispute that 
the charge demanded under Sub-section (1) 
is not due from him as it has been calculat- 
ed on the basis of a wrong tariff which is 
not applicable to him. and before a notice 
for the discontinuance of the supply is 
given to the consumer under Sub-sec. (L) 
of Section 34, the consumer is at liberty to 
raise the dispute and refer it to the Electri- 
cal Inspector. In my opinion, this argu- 
ment of Mr. Gupta that such a dispute can- 
not be referred to an Electrical Inspector 
as was raised by respondent No. 8 in this 


case has no foundation. 
8. Sub-section @) of Section 86 of 
the Act deals with e appointment of 


Electrical Inspectors, and by enacting Sub- 
section (2) a right = been oven to an 
aggrieved p to preter an appeal against 
the decision of an Elestrical Ins are to tho 
appropriate Government, or it the appro- 
priate Government, by general or special 
order so directs, to an Advisory Board. This 
section simply confers a right to file an 
appeal against the decision of the Electrical 
Inspector to the appropriate Government or 
to the Advisory Board, as the case may be, 
but does not further provide the mode of 
filing an appeal and the limitation in which 
such an appeal shou'd be preferred. The 
Central Electricity Beard has framed the 
Indian Electricity Rules, 1956, while exer- 
cising its power conferred by Section 87 of 
the 1910 Act, and in these Rules Rule 6 is 
the rule which relates to the filing of ap- 
peals. Rule 6 reads as follows: 

“R. 6. Appeals—— (1) An appeal against 
an order served under Sub-rule (4) of R. 5 


(a) if the order is served by an officer 
appointed to assist an Inspector, to the 
Inspector; 

(b) if the order is served by an Inspec- 
tor, to the Central Government or the State 
Government, as the case may be. 

(2) In the case of an order of an Ins- 
pector on an appeal preferred to him under 
Clause (a) of Sub-rule (1), a further appeal 
shall lie to the Central Government or the 
State Government, as the case may be. 

(3) Every appeal shall be in writing, 
shall be accompaniec by a copy of the 
order appealed against and shall be pre- 
sented within three months of the date of 
the service of such order.” 

9. The contention of Mr. Gupta is 
that sub-rule (8) of Rule 6 governs only 
those appeals which are preferred under 
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sub-rule (1) and sub-rule (2) of this Rule 
and it does not provide the manner and 
mode for preferring an appeal under Sec- 
tion 86 (2) of the Act. He could not point 
out any other provision which may pres- 
cribe the manner and mode for filing an 
appeal under Section 36 (2) of the Act. 
His argument is that an appeal under Sec- 
tion 86 (2) of the Act can be preferred any 
time and in any manner in the absence of 
any law of limitation prescribed therefor. 


-IQ On a careful perusal of Rule 6 
it becomes clear that sub-rule (1) and sub- 
rule (2) deal with the right of fling an 
appeal under certain circumstances men- 
tioned therein. These two sub-rules relate 
to the right of filing an appeal under cer- 
tain circumstances which are not covered 
by Section 36 (2) of the Act. Sub-rule (3), 
however, is a general rule and it deals with 
the manner and mode of filing every ap- 
peal whether preferred under sub-rules M 
and (2) of Rule 6 or under Section 86 (2 
of the Act. The opening sentence of this 
sub-rule (8) makes it clear that it governs 
all the appeals filed under the Act or the, 
Rules because it clearly says that every 
appeal shall be in writing, shall be accom- 


panied by a aay of the order appealed 
against and shall be presented within three 
months of the date of the ser- 


vice of such order. The words ‘every ap- 
peal’ indicate that the rule making autho- 
rity wanted to make this sub-rule applicable 
to all the appeals filed under the provisions 
of the Act and the Rules. The application 
of sub-rule (8) cannot, therefore, be restrict- 
ed only to those appeals which are prefer- 
red under sub-rule W -and sub-rule (2). 

my opinion, the law of limitation pres- 
cribed by sub-rule (8) and the mode of 
preferring an appeal would govern the ap- 
peal oe under Section 36 (2) of the 
Act also. 


11. An attempt was made by Mr. 
Gupta to urge that the rule-making autho- 
rity had no power to make a rule in the 
nature of sub-rule (8) of Rule 6 under the 
provisions of Section 87 which empowered 
the Central Electricity Board to frame the 
rules. His contention is that the power 
of framing sub-rule (8) cannot be derived 
from any of the clauses in sub-section 2) 
of Section 37 and, therefore, if Rule 6 (8 
applies to an appeal preferred under Sec- 
tion 86 (2), then this is ultra vires the 
Section 87 of the Act. I regret, I cannot 
accept this contention in view of the lan- 
guage of sub-section (1) which confers a 
wide power on the Central Electricity 
Board to make rules to regulate the gene- 
ration, transmission, supply and use of 
energy and generally to carry out the pur- 
poses and objects of this Act. This is a 
general power under which the Central 
Electricity Board can frame any rule to 

ive effect to the provisions of the Act. 
ub-rule (8) of Rule 6 regulates the filing 
of an appeal under the provisions of the 
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Act as well as the provisions of the Rules. 
It is a general rule which governs all the 
appris whether filed under the Act or the 
Rules, and such a rule could be framed 
by the Central Electricity Board under the 
general power of Section 37 (1) of the Act. 
Sub-section (2), however, does not take 
away that general power because the very 
words used in sub-section (2) make it clear 
that the clauses that have been enacted 
under sub-section (2) are without prejudice 
to the generality of the foregoing power 
contained in sub-section (1). In this view 
of the matter, the contention raised by Mr. 
Gupta cannot be accepted. 


12. It may be observed that the 
Board could not explain the delay caused 
in filing the appeal before the State Gov- 
ernment after the period of limitation had 
expired. Even before this Court no reason- 
able explanation could be brought forward 
to justify the delay. In such circumstan- 
ces, this Court in the exercise of its extra- 
ordinary jurisdiction cannot entertain the ' 
writ petition of the Board challenging the 
award after such a long time when the 
alternative remedy was available to the 
Board under the provisions of the Act and 
that remedy could not successfully be re- 
sorted to by the Board for reasons best 
known to it. 


18. In such circumstances, the 
writ petition fails and it is hereby dismissed 
with costs. 

Petition dismissed. 
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V. P. TYAGI, Ñ. 
M/s. Brimco Bricks, Bharatpur, Peti- 
toner v. State of Rajasthan and another, 
Respondents. 


Civil Writ Peta. No. 511 of 1969, 
D/- 22-11-1971. 
(A) Mines and Minerals (Regulation 


and Development) Act (1957), S. 3 (c) — 
Minor mineral —~ “Morrum” and “brick 
earth” are two separate minerals and both 
of them are declared by Central Govern- 


ment as minor minerals. (Para 10) 
(B) Mines and Minerals (Regulation 
and Development) Act (1957), S. 15 — 


Power of State Government to make rules 
in respect of minor minerals — State Gov- 
ernment is competent to fix rate of royalty 
in respect of minor minerals, 


Section 15 (1) of the Act is couched 
in a language which confers a wide power 
on the State Government to include in the 
rules framed thereunder all those matters 
which are necessary for the grant of pros- 
pecting licences and mining leases of the 
minor minerals. The legislature has made 
it very clear that the rules shall be framed 
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for all such “purposes connected therewith”. 
The fixation of royalty for extracting minor 
mineral for the grant of prospecting licences 
and mining leases undoubtedly come within 
the expression “purposes connected there- 
with”. The State Govt. can lawfully pres- 
cribe the rate of royalty for the pot of 
prospecting licences and mining leases in 
respect of minor minerals. (Para 15) 
Cases Referred: Chronological 


(1970) AIR 1970 SC 228 (V 5/)= 
1970-1 SCR 448, Indu Bhusan Bose 
v. Rama Sundari Debi 

(1969) Civil Writ Petn. No. 118 of 
1967, D/- 25-11-1969 (Raj), M/s. 
Standard Construction Co. v. State 
of Rajasthan 16 


G. M. Lodha, for Petitioner; Dr. S. K. 
reas Dy. Govt. Advocate, for Respon- 
ents. 


ORDER:— Messrs.  Brimco Bricks, 
Bharatpur, has filed this writ petition under 
Article 226 of the Constitution. The main 
business of this firm is to manufacture 
bricks from brick earth. It is said that the 
petitioner firm has agricultural lands in 
its Khatedari bearing Khasra Nos. 891, 
892, 893 and 907 to 916 in the town of 
Bharatpur. Since 1958 this firm is manu- 
facturing bricks and the brick earth is taken 
out from its agricultural fields. According 
to the oe contention, the Govern- 
ment of Rajasthan in the beginning used 
to collect royalty on the brick manufac- 
tured by the petitioner firm through one 
Hardwarilal Thekedar, but this practice 
was given up by the Mining Department 
after 1965 and thereafter the Department 
itself started raising demands for the pay- 
ment of royalty from the petitioner. From 
the correspondence exchanged between the 
petitioner firm and the department, it 
transpires that the petitioner firm was pre- 
pared to pay the royalty but it objected 
to the quantum of the demands raised by 
the department. Since the amount of 
royalty could not be settled between the 
parties, the petitioner has challenged the 
authority of the department to realise the 
royalty from the petitioner, inter alia, on 
the grounds (1) that the petitioner firm is 
not holding any lease from the department 
and, therefore, the department is not en- 
titled under the Rajasthan Minor Mineral 
Concession Rules, 1959, to realise royalty 
from it; (2) that the rates of royalty as fix- 
ed by the Rajasthan Minor Mineral Con- 
cession Rules, 1959, cannot be applied to 
the petitioner firm as the State Government 
was not competent to prescribe the rate 
of royalty under Section 15 of the Mines 
and Minerals (Regulation and Development) 
Act, 1957 (hereinafter called the Act) under 
which the said Rules were framed; and (8) 
that brick-earth is not a mineral as is clear 
from the 1959 Rules issued by the State 
Government. According to the petitioner, 
it is murrum brick-earth which is described 
as a mineral and not brick earth simpliciter 
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and since the petitioner is using only brick 
earth for the manufacture of the bricks 
the department cannot demand any royalty 
under the provisions of Minor Mineral Con- 
cession Rules. 


2. It is, therefore, prayed that the 
Rajasthan Minor Mineral Concession Rules, 
1959, in so far as they relate to the grant 
of leases for the manufacture of brick-earth 
and’ imposition of royalty thereon be de- 
clared ultra vires Section 15 of the Act 
and are invalid. It is also prayed that by 
issuing a writ of prchibition the respon- 
dents may be restraired from making any 
demand for the payment of royalty on the 
manufacture of bricks by the petitioner. 

The department, while filing a 
reply to this paon has denied the Khate- 
dari rights of the firm in the lands from 
where it takes brick-earth for the manu- 
facture of bricks. Th:s ground of the peti- 
tioner also has been vehemently challenged 
by the department that the petitioner has 
no obligation under the Rajasthan Minor 
Mineral Concession Fiules to pay royalty 
to the department for the use of the brick- 
earth which is undoubtedly a mineral under 
the definition given both by the Mineral 
Concession Rules, 1949 and the Rajasthan 
Minor Mineral Concession Rules, 1959, It 
is also contended that Section 15 of the 
Act empowers the State Governments to 
regulate the grant cf prospecting licences 
and mining leases in respect of minor mine- 
rals and for purposes connected therewith 
by issuing notification and it is under this 
poe that the Rajasthan Government has 

amed the Rajasthan Minor Mineral Con- 
cession Rules, 1959, regulating the grant 
of prospecting licences and mining leases 
and the payment of royalty is intimately 
connected with regulating the grant of 
licences and leases. 


4, This is a common ground that 
the petitioner has been regularly manufactur- 
ing Dricks without obtaining a valid licence 
under the Rules of 1959 and it used to pay 
royalty to the State through Hardwarilal 
who was appointed by the Mining Depart- 
ment to realise royalty from the manufac- 
turers of the bricks. It is contended by 
the respondents that it is not open to the 
petitioner now to challenge the demand 
raised by the deparment for the payment 
of the royalty nor should the petitioner be 
allowed to invoke the a juris- 
diction as its condcct is most unfair be- 
cause it is manufacturing bricks without 
getting licence from the competent autho- 
rity and when royalty is demanded it re- 
fuses to pay the same on one or the other 
flimsy ground, 


5. I may take up first of all the 
objection of the pstitioner whether briek- 
earth is a mineral under the Minor Mineral 
Concession Rules or not. 


6. The expression “minor minerals” 
has been defined by the Parliament in Sec- 
tion 3 (e) of the Ast which lays down that 
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“minor minerals” mean building stones, used for prescribed purposes, boulder, 
gravel, ordin clay, ordinary sand other shingle, chalcadony pebbles used for ball 
than sand used for oo purposes, mill purpose only, limeshell, kankar and 


and any other mineral which the Central 
Government may, by notification in the 
Official Gazette, declare to be a minor 
mineral. 


Ta The contention of the petitioner 
is that this definition does not deseribe 
brick-earth as a minor mineral and since 
the Central Government has not declared 
brick-earth by issuing a notification as a 
minor mineral, it cannot be treated as a 
minor mineral for realising the royalty 
from the petitioner under the Rajasthan 
Minor Mineral Concession Rules. 


8. It may be mentioned here that 
before the 1957 Act was enacted by Par- 
liament, the Mines and Minerals (Regula- 
tion and Development) Act, 1948, was in 
force and under Section 5 of that Act the 
Central Government had framed certain 
rules which were known as the Mineral 
Concession Rules, 1949. Those Rules con- 
tained a definition clause No. 8 and in that 
definition clause there was definition of 
the expression “minor mineral.” The Cen- 
tral Government had defined “minor mine- 
ral” in those Rules as follows: 


“‘minor mineral’ means building stone, 


boulder, shingle, gravel, limestone, lime- 
shell and kankar used for lime burning, 
murrum, brick-earth, ordinary clay, ordi- 


nary sand, and road metal.’ 

A These Rules were duly notified 
in the Official Gazette. Learned Deputy 
Government Advocate submits that it was 
notified by the Central Government by issu- 
ing these Rules in the Official Gazette that 
brick-earth shall be treated as a minor mi- 
neral and, therefore, brick-earth shall under 
the Act be a mineral. He also relied on 
the provisions of sub-section (2) of Section 
15 of the Act which lays down that until 
rules are made under sub-section (l), any 
rules made by a State Government regu- 
lating the grant of prospecting licences and 
mining leases in respect of minor minerals 
which are in force immediately before the 
commencement of this Act shall continue 
in force. Under sub-section (2) of Section 
15 the Mineral Concession Rules, 1949, re- 
mained in force even after the Act of 1957 
was enacted by the Parliament till the new 
Rules were framed under the said provision. 
It may be mentioned here that under Rule 
4 of the Mineral Concession Rules of 1949, 
the Rajasthan Government had framed Mi- 
nor Mineral Concession Rules of 1955, but 
after the Act came into force, the Govern- 
ment of Rajasthan again framed the Minor 
Mineral Concession Rules which are known 
as Rajasthan Minor Mineral Concession 
Rules, 1959. These Rules also contain the 
definition of “minor mineral” which reads 
as follows: 

“3 (v). ‘Minor Mineral’ means building 
stone as defined in these rules, gravel, ordi- 
nary clay, ordinary sand other than sand 


‘is used 


limestone used for lime burning, morrum 


brick-earth, fuller’s earth, bentonite, road 
metal, rah matti and such other mineral 
which the Central Government may by 


notification in Official Gazette declare to be 


A minor mineral under Section 8 (e) of the 
ct.” 


10. The definition of ‘minor mine- 
ral’ as published in the book written by 
S. K. Jindel and Mr. B. M. Jindel does not 
have a comma between morrum and brick- 
earth and it is on this basis of the printing 
error that this argument seems to have been 
built by learned counsel for the petitioner 
that “morrum brick earth’ is one minera 
and brick earth simpliciter cannot be treated 
as a separate mineral and, therefore, no 
royalty can be charged if brick earth alone 
by the. petitioner for the manufac- 
ture of bricks. Learned Deputy Govern- 
ment Advocate brought to my notice Gov- 
ernment publication and also the Gazette 
in which these Rules were published. From 
a careful scrutiny of these publications, it 
appears that the publishers wanted to put 
a comma between the words “morrum” and 
“brick earth” but the impression of comma 
has not been correctly reproduced in these 
prints. However, this riddle can be solved 
if we see the Mineral Concession Rules, 
1949, published by the Central Government 
declaring certain minerals as “minor mine- 
rals” while defining the expression “minor 
minerals” in these Rules. In this definition, 
as given in Rule 8 (ii) “morrum” and “brick 
earth” have been shown as different mine- 
The Government of India publication 
while including “morrum” and brick earth” 
as minor minerals has used semi-colon be- 
tween these two minerals showing that they 
are two different minerals and both of them 
shall be treated as minor minerals. The 
common experience also tells us that there 
is no such mineral as “morrum brick earth”. 
Brick earth is quite different from morram 
and, therefore, this argument of learned 
counsel for the petitioner, which is based 
on the misprint of the definition of minor 
mineral in the book published by Jindel 
and Jindel, cannot be accepted. The dife- 
rent publications when minutely scrutinised, 
make it abundantly clear that “morrum” 
and “brick earth” are two separate mine- 
rals and both of them have been declared 
by the Central Government by issuing the 
Mineral Concession Rules, 1949, as minor 
minerals, 


11. It is next urged by Mr. G. M. 
Lodha that the State Government while 
framing rules for the grant of the prospect- 
ing licences and mining leases for minor 
minerals cannot prescribe the rate of royal- 
ty. The fixing of the rate of royalty in 
Schedule I annexed to the Rajasthan Minor 
Mineral Concession Rules, 1959, is beyond 
the competence of the State Government 
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and, therefore, no royalty can be charged 
from the petitioner for the use of brick-earth 
unless the royalty has been fixed by a com- 
petent authority, that is, by the legislature. 

12. Rajasthan Minor Miner Con- 
cession Rules of 1959 have been framed 
by the Government of Rajasthan under 


Section 15 of the 1957 Act. Section 15 
reads as follows:—- 
“S. 15. Power of State Governments 


to make rules in respect of minor mine- 
rals— (1) The State Government may, by 
notification in the Official Gazette, make 
- rules for regulating the grant of prospectin 
licences and mining leases in respect o 
minor minerals and for purposes connected 
therewith.” 

13. Learned Deputy Government 
Advocate has laid stress on the word “regu- 
lating” used in this section by the Central 
Legislature which, according to him, covers 


the prescription of the rate of royalty for 


the grant of mining leases and prospecting 
licences in respect of minor minerals. Ac- 
cording to Mr. Tewari, the rate of royalty 
is a matter which is intimately connected 
with the regulation of the grant of licences 
or leases of minor minerals and, therefore, 
Schedule I could be enacted by the State 
Government while issuing the Minor Mine- 
ral Concession Rules, 1959 


14. This question as to what is the 
true import of the word “regulation” came 
up for consideration before the Supreme 
Court in Indu Bhusan Bose v. Rama Sun- 
dari Debi, AIR 1970 SC 228. Entry 3 in 
List I of the Constitution, which empower- 
ed the Parliament to enact laws in respect 
of regulating the house accommodation in 
the cantonment areas, was questioned by 
one of the parties in that case that it did 
not include the power to enact laws in res- 
pect of those accommodations which were 
not required for military purposes or which 
must have been acquired before the law 
was enacted by the Parliament. It was in 
that connection that their Lordships of the 
Supreme Court considered the true scope of 
the expression “regulation of house accom- 
modation.” The argument advanced before 
the Supreme Court was that the expression 
“regulation of house accommodation” could 
not be interpreted as giving Parliament the 
power to legislate for eviction of tenants 
who may have occupied the houses under 
private arrangements with the owners. The 
argument further went to suggest that this 
expression must be confined to legislation 
for the purpose of obtaining possession and 


allotment of such accommodation to milit 
authorities or military officers. Their Lord- 
ships, while considering these arguments, 


observed as follows: 

“We cannot accept that the word fre- 
gulation’ can be so narrowly interpreted as 
to be confined to allotment only and not to 
other incidents, such as termination of ex- 
isting tenancies and eviction of persons in 
possession of the house accommodation. 
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The dictionary meaning of the word ‘regu- 
lation’ in the Shorter Oxford Dictionary is 
‘the act of regulating’ and the word ‘regu- 
late’ is given the meaning ‘to control, gov- 
ern or direct by rule or regulation’. This 
entry, thus, gives the power to Parliament 
to pass legislation for =he purpose of direct- 
ing or controlling all kouse accommodation 
in cantonment areas. Clearly, this power 
to direct or control will include within it 
all aspects as to who is to make the con- 
structions, under what conditions the con- 
structions can be alter2d, who is to occupy 
the accommodation and for how long, on 
what terms it is to be occupied, when and 
under what circumstances the occupant is 
to cease to occupy it, and the manner in 
which the accommodation is to be utilised. 
All these are ingredients of regulation of 
house accommodation and we see no rea- 
son to hold that this word ‘regulation’ has 
not been used in ths wide sense in thi 


entry.” 


15. These obs=rvations of the learn- 
ed Judges of the Supreme Court give a 
true scope to the word ‘regulate’ which, 
according to them, confers power on the au- 
thority to control and govern by rules or 
regulations. S. 15 (L of the Act is couch- 
ed in a language which - confers a wide 
power on the State Government to include 
in the rules framed thereunder all those 
matters which are necessary for the grant 
of prospecting licences and. mining leases 
of the minor minerals. The Legislature 
has made it very clear that the rules shall 
e framed for all such “purposes connected 
therewith.” The fixation of royalty for ex- 
tracting minor mineral for the grant of 
prospe ting licences and mining leases un- 
oubtedly come within the expression “pur- 
poses connected ther2with”. Sections 4 to 
13 of the Act, both inclusive, do not apply 
to the ee of prospecting licences and 
mining leases in respect of minor minerals. 
The rate of royalty in respect of certain 
minerals as contained in the Second Sche- 
dule to the Act have, therefore, nothing to 
do with the royalty to be realised for the 
minor mineral. It was, therefore, necessary 
for the legislature tc empower some autho- 
rity to fix the rate cf royalty for the grant 
of prospecting licences and mining leases 
in respect of minor minerals. That autho- 
rity under Section 15 (1) of the Act is the 
State Government which can lawfully ores- 
cribe the rate of royalty for the grant of 
prospecting licences and mining leases in 
respect of minor minerals. In this view of 
the matter, I feel that there is no life in the 
argument advanced by Mr, Lodha. 


16. It was next contended that 
without the grant oZ mining lease to the 
petitioner the State Government is not an- 
thorised to realise royalty from the peti- 
tioner. In support of this proposition, 
learned counsel placed reliance on the judg- 
ment of this Court in M/s. Standard Con- 
struction Co. v. The State of Rajasthan, 


1972 


Civil Writ Petn. No. 118 of 1967, D/- 25- 
11-1969 (Raj). In that case, a P.W.D. con- 
tractor, who had taken the contract to con- 
struct the border roads, had used certain 
minerals in completing his contract. The 
Mining Department raised certain demands 
against the contractor to pay the royalty 
and that demand was challenged by that 
contractor. This Court, after examining 

e entire scheme of the Rajasthan Minor 
Mineral Concession Rules, 1959, came to 
the conclusion that the petitioner was a 
trespasser and should have been dealt with 
in accordance with Rule 47 of the Minor 
Mineral Concession Rules. The Rules, 
however, do not empower the department 
to realise the royalty from such trespassers 
and it was on that consideration that the 
writ petition was allowed and a direction 
was issued to the department not to realise 
royalty from the contractor. In the pre- 
sent case, the facts stand differently. Peti- 
tioner is a regular manufacturer of bricks 
and for one reason or the other he did not 
obtain the mining lease before using the 
mineral for the manufacture of bricks. 
There is a prohibition in the Act as well 
as in the Rules that no person can use a 
mineral, which, is undoubtedly the property 
of the State, without obtaining licence or 
lease under the Rules and if he does so 
then he will be treated as a trespasser. In 
the present case, I find from the averments 
made by the parties that the petitioner was 
prepared to pay the royalty for the use of 
the mineral, eat there appears to be some 
difference regarding the quantum of the 
royalty which the petitioner wants to pay 
and the department wants to realise from 
him. A person who does not obey the law 
and takes advantage of using a mineral 
without the permission of the State Govern- 
ment cannot be permitted to invoke the 
extraordinary jurisdiction, the urpose 
whereof is to do justice expeditiously to a 
person whose legal rights are in Joey: 
Here, the petitioner has conducted himself 
in a manner which disentitles him to in- 
voke the extraordinary jurisdiction of this 
Court. He has not used the mineral casu- 
ally. He has been using the mineral right 
from 1958 and had been paying the royalty 
to the department regularly upto 1965. 
Thereafter, when the system of royalty col- 
lection contract was abolished by the State 
Government, the petitioner did not pay 
the royalty to the department in accordance 
with the provisions of the law and raised 
various frivolous objections to the demands 
made by the department for the payment 
of rovalty. Learned Deputy Government 
Advocate has brought certain material on 
the record to show that the petitioner had 
filed returns for the assessment of his royal- 
ty but those returns were not correct. The 
demands when raised by the Department 
are being challenged by the petitioner. It 
is not a case when the petitioner in reality 
challenges the right of the department to 
demand royalty from the petitioner for the 


Dayalal v. Pyar Chand 


Raj. 149 


use of the mineral for the manufacture of 
bricks, but this si as arisen on ac- 
count of certain differences in the amount 
of royalty which, according to the State, 
should have been paid by the petitioner. 
In any case, it is not expected of the peti- 
fioner to have used the mineral without 
obtaining proper lease from the department 
and since the petitioner has been doing it 
knowingly, he has placed himself in the 
category of rank trespasser as far as the 
use of the mineral is concerned. It may 
also be noted here that this fact has not 
been admitted by the respondent that the 
land belongs to the petitioner firm. I do 
not want to go into this matter of contro- 
versy. It would suffice to say that one 
who does not want to obey the law cannot 
seek remedy under Article 226 of the Con- 
stitution and it is on this ground that this 


Court refuses to grant any relief to the 
petitioner, 
17. For the reasons mentioned 


above, the writ petition fails and it is here- 
by dismissed with costs. 
Petition dismissed. 
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KAN SINGH, J. 

Dayalal and another, Appellants v. 
Pyar Chand and others, Respondents. 

Second Appeal No, 108, of 1964, D/- 
15-11-1971 against order of S. N. Mody, 
Dist. J., Udaipur, D/- 80-11-1963. 

Civil P. C. (1908), S. 9 — Right to 
worship in a temple is a civil right enforce- 
able in a civil court. (Case law discussed), 
(Paras 6, 7) 

emphasises 
property or 


The explanation to S. 9 
that a case where the right to 
to an office is claimed would be a suit of 
civil nature notwithstanding that such a 
right may depend entirely on the decision 
or questions as to religious rights or cere- 
monies. (Para 6) 

Thus the members of the Bees Panthi 
Amnai who had constructed the temple and 
were worshipping the deity therein accord- 
ing to their mode of worship could enforce 
their claim to the right of worship in a 
civil Court. (Para 7) 
Cases Referred: Chronological Paras 
(1953) ATR 1958 Orissa 151 (V 40) = 

19 Cut LT 265, Managobinda v. 

_ Sachidananda Swami iT 
(1952) AIR 1952 SC 245 (V 39) = 

1952 SCR 849, Nar Hari Shastri v. 

B. N. Temple Committee 
(1952) AIR 1952 Punj 163 (V 89), 

Rattan Singh v. Beli Ram 10 
(1948) AIR 1948 Oudh 279 (V 35) = 

1948 Oudh ACC 17, Ghafoor v. 

Chhotey Lal 8 
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(1947) AIR 1947 PC 53 (V 34) = 
78 Ind App 156, Thiruvenkata 
Ramanuja v. Venkatacharlu 
(1981) AIR 1981 All 674 (V 18) = 
ILR 58 All 886, Janaki Prasad v. 
Karamat Hussain 
M. M. Vyas, for Appellants. 
JUDGMENT :— This is a _ plaintiffs’ 
second appeal and the facts leading to it 
are briefly these:— 


There is a temple in village Kurabad, 
Tehsil Girwa, district Udaipur which has 
the idol of ‘Shri Adinath Bhagwan’ installed 
in it. The plaintiffs were the representa- 
tives of the Bees Panthi Amnai amongst 
the Digamber Jains and the defendants 
were the representatives of Terah Panthi 
Amnai of Digamber Jains. The plaintiffs 
claimed that the temple was constructed 
by the Bees Panthis some 50 years before 
the filing of the suit and some 37 years 
back the idol of ‘Shri Adinath Bhagwan’ 
was installed in it, according to the rituals 
and tenets practised by the Bees Panthis. 
According to the plaintiffs, the mode of 
worship in the temple was according to the 
beliefs and usages of Bees Panthi Amnai. 
It is regarding this that the two sects are 
divided. According to the Bees  Panthis, 
the mode of worship is that the idol is 
anointed with saffron and flowers and fruits 
are offered to it in the course of worship. 
On the other hand, the mode of worship 
of the Terah Panthi is not by making any 
offer of saffron or fruits or flowers. They 
worship the idol without these offerings. 
The plaintiffs’ case, in brief, was that in 
the Bhadwa of Samvat year 2016, sometime 
in the afternoon the defendants who were 
Terah Panthis washed away the saffron 
that was anointed on the idol in the morn- 
ing by the Bees Panthis and this was, ac- 
cording to the plaintiffs, against their te- 
nets. The plaintiffs apprehended that the 
defendants would change the entire mode 
of worship according to their beliefs which 
they were not entitled to do. It was on 
these averments that the plaintiffs sued for 
a declaration that the deity in the temple 
had been worshipped according to the tenets 
and rituals of the Bees Panthis and accord- 
ingly the defendants had no right to inter- 
fere with this mode of worship. The plain- 
tiffs also sought a permanent injunction 
against the defendants from interfering with 
this mode of worship of the plaintiffs. The 
defendants resisted the suit on a number of 


grounds. The learned Additional Civil 
Judge, Udaipur, before whom the suit was 
filed, framed a number of issues. At this 


stage the Court is concerned with the fol- 
lowing questions only:— 

(1) Whether the temple of ‘Shri Bhag- 
wan Adinath’ situated in village Kurawad 
was constructed by the Bees Panthis and 
was worshipped according to the rituals 
and tenets of their sect and whether the 
plaintiffs have been worshipping the deity 
im the temple in dispute with saffron, flow- 
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ers and fruits so that these offerings cannot 
be removed the very day? 

. (2) Whether the Civil Courts cannot 
grant the relief asked for in the suit? 

2. The leamed Additional Civil 
Judge decreed the suit in the following 
terms:— 

“In this view of the matter the total 
result is that though the plaintiffs have suc- 
ceeded in proving that originally the tem- 
ple was built according to those rites and 
ceremonies that were practised and follow- 
ed by the Bees Panthis, but they have not 
been able to prove that they could exclude 
the Terah Panthis entirely from worship- 
ping in it, according to their beliefs, rituals 
and ceremonies. erefore, a mutual com- 
promise, a modus vivendi, will have to be 
found out and it is that the defendants shall 
have a right of worship in the temple in 
dispute for two hours after the sun-rise, 
thereafter the plaint-fis shall go to the tem- 
ple and worship, tae deity in their own 
way, and once the deity is anointed with 
saffron, it shall not be removed the same 
day by the defendants or any member of 
the Terah Panthi sect.” 

; Against zhe judgment and de- 
cree of the learned Additional Civil Judge, 
both the parties went up in appeal to the 
court of the learned District Judge, Udai- 
pur. The learned District june on re- 
appraisal of the evidence, oth oral and 
documentary, came to the conclusion that 
the plaintiffs had succeeded in proving that 
the temple in dispute was of the Bees Pan- 
thi Amnai. However, in spite of this find- 
ing in favour of the plaintiffs, he held that 
the suit was not of a civil nature and must 
accordingly fail. In the result, he allowed 
the defendants’ apneal and set aside the 
judgment and decree of the tria] court and 
dismissed the suit. The plaintiffs’ appeal 
was in consequence dismissed. 

: It is in these circumstances that 
the plaintiffs have come to this Court in 
appeal. 

5. The defendants-respondents have 
not cared to appear today. 

Since the two courts below have 
given the concurrent finding that the tem- 
ple was constructe] by the members of the 
Bees Panthi Amnai and the idol was being 
worshipped in aczordance with the tenets 
and beliefs of the Bees Panthi Amnai, I am 
left to consider cnly the question whether 
the suit was barred under Section 9 of the 
Civil Procedure Cade. I may read Section 
9 of the Civil Procedure Code:— 

“S, 9. The Courts shall subject to the 
provisions herein contained have jurisdiction 
to try all suits of a civil nature excepting 
suits of which their cognizance is either ex- 
pressly or impliecly barred.” 

Explanation— A suit in which the right 
to property or to an office is contested is a 
suit of a civil nature, notwithstanding that 
such right may depend entirely on the deci- 
sion of questions as to religious rites or cere- 
monies. 
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The enacting part of the section lays down 
in unmistakable terms that a civil court 
shall have jurisdiction to try all suits of a 
civil nature excepting suits of which their 
cognizance is expressly or impliedly barred. 
There is again a rider that the Court shall 
have jurisdiction subject to the provisions 
contained herein. The explanation to the 
section makes it clear that a suit in which 
the right to property or to an office is con- 
tested is a suit of a civil nature, notwith- 
standing that such right may depend en- 
tirely on the decision of questions as to 
religious rites or ceremonies. The expla- 
nation seeks to harmonise what are purely 
rituals of a religions nature with the civil 
rights of an individual. No provision has 
been referred to by learned District Judge 
for holding that this was a suit whose cog- 
nizance was either expressly or BVE A 
barred. The explanation to the section em- 
phasises that a case where the right to pro- 
perty or to an offce is claimed, would be 
a suit of civil nature notwithstanding that 
such a right may depend entirely on the 
decision of questions as to religious rites 
or ceremonies. 


7. Here, to my mind, the question 
that was raised was whether the members 
of the Bees Panthi Amnai who had cons- 
tructed the temple and were worshipping 
the deity therein according to their mode 
of worship could lay a claim to the right 
of worship. In other words, whether the 
right to worship in a temple was a civil 
right. To my mind, it is very much so. 


8. In Gafoor v. Chhotey Lal, AIR 
1948 Oudh 279, it was held that the right 
of worship is a civil right enforceable in 
a civil court and is an inherent right inde- 
pendent of custom. 


9. In Janki Prasad v. Karamat Hus- 
sain, ILR 53 All 886 = (AIR 1981 All 674), 
Mukherji J. observed as follows:— 

“Is the suit to be decided on the 
ground of sentiment and rules of religious 
observances or whether on the ground of 
civil rights as they subsist in the subjects 
of the Crown in general? Religious senti- 
ments and religious observances are very 
often (as in this particular case) conflictin 
and unless the parties are reasonable an 
agree to settle their dispute themselves it 
is not possible that both could be pleased 
and satisfied. The basis of the decision in 
` a Court of law must be the Civil rights and 
Civil rights alone and no account can be 
taken of mere sentiments of a certain sec- 
tion of the subjects of the Crown. The 
civil right of every subject of the Crown 
is that he would be entitled to carry on his 
worship in any method he likes, but only 
so long as he does not by his performances 
affect others injuriously.” 

10. In Rattan Singh v. Beli Ram, 
AIR 1952 Punj 163, Kapur J., as he then 
was, observed: — 


“It is the civil right of every citizen 
that he should be entitled to carry on his 
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worship in any method he likes so long as 
he does not by his performances affect 
others injuriously.” l 
In that case the question was whether a 
man could go bare-headed or otherwise in- 
to the temple. His Lordship observed that 
this was not a form of ritual and even if 
he went into the temple and began to wor- 
ship without anything on his head it may 
be good or bad manners according to the 
notions of the people, but it had no refer- 
ence to the ritual. In the circumstances it 
was held that a suit for an injunction res- 
training the defendants from obstructing 
the plaintiffs from entering into the temple 
bare-headed and worship while bare-headed 
was not barred as one relating ma to 
rituals and civil court was held to have 
to try it. 

In Managobinda v. Sachida- 
nanda Swami, AIR 1953 Orissa 151, Pani- 
grahi J. held that a right to take part in 
oe worship either in a temple or of a 
eity while it is being taken out in proces- 
sion is a civil right, cognizable by a Civil 
Court. The question whether the plaintif 
has such a right should be decided on the 
facts of the case and the usage of the tem- 
ple concerned and where such a right is 
claimed and proved to be one enjoyed from 
time immemorial, according to the custom 
of that temple, it should be upheld. 

12. In Thiruvenkata Ramanuja v. 
Venkatacharlu, AIR 1947 PC 53, their 
Lordships had considered the question whe- 
ther in the Vaishnavite temples of Tiru- 
malai and Tirupathi the Jiyyangar was en- 
titled to conduct the worship exclusively in 
Tengalai order by commencing Prabandha 
Parayanam by saying Sadit Arula and going 
on with the Tengalai patram to the exclu- 
sion of the Vadagalai patram, and to use 
the same order in processions both inside 
and outside the temple, 

Their Lordships held that the Vada- 
galais can participate in the worship in the 
temple but their right to participate in wor- 
ship does not carry with it the right to in- 
sist on using the Vadagalai ritual in the 
temple worship. In allowing the appeal 
their Lordships upheld the relief that was 
granted to the plaintiffs. Though there 
was no direct discussion on the question 
whether such a suit was of a civil nature 
or not within the meaning of Section 9, 
Civil Procedure Code, this case affords an 
example where such a question was taken 
to be one of a civil nature. 

13. Nar Hari v. B. N. Temple Com- 
mittee, AIR 1952 SC 245 was about the 
right of entrance into a public temple for 
the purposes of worship or ‘darshan’. The 
question for consideration was whether the 
Pandas of Badrinath temple could enter it 
with their yajamans and take gifts. Such a 
suit was held cognizable as the right of the 
plaintiffs to enter the temple was held to be 
a civil right. 

14. The conclusion reached by the 
learned District Judge in holding that the 
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suit was not of a civil nature was, therefore, 


erroneous. 

15. The result is that I allow this 
appeal, set aside the judgment and decree 
of the learned District Judge, Udaipur and 
restore that of the Additional Civil Judge, 
Udaipur. Since no one has appeared to 
contest the appeal, the appellants are left 


to bear their own costs. 
Appeal allowed. 


free 
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JAGAT NARAYAN, C. J. AND J. P. 
JAIN 


Firm Mohanlal Ramchandra, Appel- 
lant v. The Union of India, Respondent. 


Special Appeal No. 53 of 1966, D/- 
81-8-1971, against judgment of Single Judge 
of this Court reported in 1967 Raj LW 297. 

(A) Civil P. C. (1908), O. 27, R. 2 — 
Persons authorised to act for Government 
— Every Government pleader authorised to 
appear on behalf of Government is not au- 
thorised to act for the Government without 
any express authority in that behalf. 

(Para 10) 

(B) Civil P. C. (1908), O. 27, R. 2 — 
Persons authorised to act for Government 
~— Only persons authorised to act without 
limitations contained in O. 27, R. 1 can pre- 


sent a memorandum of appeal. (X-Ref: 
Civil P. C. (1908), O. 27, R. 1). (Para 12) 


(C) Civil P. C. (1908), O. 8 R. 4 (1) 
— Appointment of pleader — Government 
Dan i, set exempt from requirements of 


A Government pleader cannot act. with- 
out a general or special authority in writing 
empowering him to do so. He is not ex- 
empt from the requirements of sub-rule (1) 
of R. 4. Sub-rule (6) added to R. 4 of 
O. 3 by Rajasthan only exempts him from 


presenting documents empowering him to 
act as required by sub-rule a: (X-Ref: 
Civil P. C. (1908), O. 3, R. 4 (2). (X-Ref: 


Civil P. C. (1908), O. 3, R. 4 (6)) (Raja- 
sthan)). (Para 18) 

(D) Civil P. C. (1908), S. 99 — Objec- 
tions raised in appeal regarding irregularity 
of procedure in Lower Court —- Memoran- 
dum of appeal presented by unauthorised 
person — Challenged by plaintiff appellant 
in the very Court in which defect took 
place — Section does not apply. (Para 15) 

Sumer Chand Bhandari, for Appellant; 
Raj Narain, Addl. Advocate Gener for 
Respondent. 

JAGAT NARAYAN, C. J. :-— This is a 
plaintiffs special appeal against the judg- 
ment of a learned Single Judge of this 
Court in second appeal dismissing its suit 
for the recovery of compensation which 
was decreed by the trial court and the first 
appellate court. 
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2. The facts which were taken to 
have been proved by the first appellate 
court and which are binding in this special 
appeal are these. There was a firm Doon- 
garmal Mohanlal at village | Dholipal in 
Ganganagar district, the proprietor of which 
was Mohanlal. Ridhkaran was the Munim 
of that firm. He was sent to Kesinga, 
(District Kalihandi, Crissa) to sell gram. 
After selling the gram: he sent the sale pro- 
ceeds to the said firm by ide On 18-7- 
57 he sent currency notes for Rs. 2,500/- 
by a registered insured parcel. The parcel 
was contained in a cloth cover on which 
it was written both in figures and words 
that it was insured for Rs. 2,500/-. During 
transit between Kesinga and Ganganagar 
the parcel was tampered with and currency 
notes for Rs. 1,000,- were removed from 
it. At the same time the amount of Ru- 
pees 2,500/- written in words and figures 
was altered to Rs. 1,500/-. In the records 
of Kesinga Post Office the parcel was shown 
as having been insured for Rs. 2,500/-. The 
same amount was written on the postal re- 
ceipt given to Ridhkaran. But in the re- 
cords of Ganganagar and Dholipal Post Offi- 
ces the amount for which this parcel was 
shown to have been insured was Rs, 1,500/- 
only. In the acknowledgment receipt which 
was signed by Mohanlal when the insured 
parcel was delivered to him the amount of 
Rs. 1,500/- only was written as the sum 
for which the parcel was insured. On 1-8- 
57 Ridhkaran came to Dholipal and told 
Mohanlal that he had sent Rs. 2,500/- and 
had insured the parce! for the same amount. 
It was then that Mchanlal learnt that the 
parcel had been tempered with and cur- 
rency notes for Rs. 1,000/- were removed. 
On 3-9-57 Mohanlel transferred his claim 
to the plaintiff-fimm Mohanlal Ram Chandra 
of Ganganagar which brought the present 
suit for the recovery of Rs. 1,040/-, out of 
which the sum of Rs. 40/- was claimed as 
interest. 


: The Union of India contested 
the suit by filing a written statement which 
was signed and verified by Shri Narula, 
Superintendent of Post Offices, North Rajas- 
than. The defendant denied the material 
allegations made in the plaint. The trial 
court decreed the suit for the recovery of 
Rs. 1,000/-. The appeal of the Union of 
India to the District Judge, Ganganagar, 
was dismissed. A second appeal was then 
filed on behalf of the Union of India in the 
High Court. 


4. The memorandum of appeal was 
signed and presented by Shri Raj Narain, 
who was then Assistant Government Advo- 
cate in the High Court of Rajasthan. Along 
with this memorandum of appeal Shri Raj 
Narain filed a Vakalatnama signed by Shri 
Narula. Shri Narula authorised Shri Raj 
Narain to act as well as to plead by this 
Vakalatnama. 


5. A preEminary objection was 
taken on be cf the  plaintiff-appellant 
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that the appeal was incompetent as the 
memorandum of appeal had been presented 
by Shri Raj Narain, who had not been duly 
authorised to act on behalf of the Union of 
India. This prelimin objection was 
overruled by the learned single Judge. The 
first contention on behalf of the appellant 
before us is that the preliminary objection 
was erroneously rejected y the learned 
Single Judge. Having heard the learned 
counsel for the parties we are satisfied that 
is contention must be upheld, 


6. Shri Raj Narain is now the Addi- 
tional Advocate General of the State of 
Rajasthan and he appeared on behalf of the 
Union of India before us. He relied on 

the arguments advanced by the learned 
Single Judge in support of his finding and 
advanced some fresh arguments also. We 
shall deal with all of them. 


T: Firstly, he has relied on S.R.O. 
(Statutory Rules and Orders) No. 3920 dated 
5-12-57 of the Government of India by 
which the Government Advocates of the 
Rajasthan High Court were appointed to be 
Government Pleaders for the purposes of 
Order 27, Rule 8B, C. P. C. in relation 
to any suit by or against the Central Gov- 
ernment, 


8. It is not disputed that present- 
ing a memorandum of appeal amounts to 
acting for the party on be of whom the 
memorandum of appeal is presented. O. 8 
deals with recognised agents and pleaders. 
Rule 1 of this order lays down that any 
appearance, application or act in any court 
required to be done by a party may be 
done by the party in person or by his re- 
cognised agent or by a pleader. 


9. Rule 2 of this order lays down 
inter alia that recognised agents of parties 
are persons holding powers of attorney 
authorizing them to make and do such ap- 
pearances, applications and acts on behalf 
of such parties. The relevant part of Rule 
4 of Order 3 runs as follows:— 


“(1) No pleader shall act for any per- 
son in any court unless he has been appoint- 
ed for the purpose by such person by a 
document in aaae signed by such person 
or by his recognised agent or by some other 
person duly authorized by or under a power 
of attorney to make such appointment. 


(2) Every such appointment shall be fil- 
ed in Court and shall be deemed to be in 
orce until determined with the leave of the 
Court by a writing signed y the client or 
the pleader, as the case may be, and filed in 
Court, or until the client or the pleader dies, 
or until all proceedings in the suit are end- 
ed so far as regards the client, 
EEE EEEE EEEE LENEE 

(5) No pleader who has been engaged 
for the purpose of pleading only shall plead 
on behalf of any party unless he has filed 
in Court a memorandum of appearance sign- 
ed by himself and stating— 

{a) the names of the parties to the suit 
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(b) the name of the party for whom he 
appears, and 

(c) the name of the person by whom 
he is authorized to appear: 

Provided that nothing in this sub-rule 
shall apply to any pleader engaged to plead 
on behalf of any purty by any other pleader 
who has been duly appointed to act in 
Court on behalf of such party. 


(6) No Government pleader within the 
meaning of Order 27, Rule 8-B shall be re- 
quired to present any document empower- 
ing him to act, but such pleader shall file 
a memorandum of appearance signed by 
himself and stating the particulars mention- 
ed in Sub-rule (5)”. 

(Added by Rajasthan) 
Order 27 deals with suits by or against the 
Government. Rules 1 an 2 run as fol- 
ows:— 

“1. In_any suit by or against the Gov- 
ernment, the plaint or written statement 
shall be signed by such leron as the Gov- 
ernment may, by general or special order, 
appoint in this behalf, and shall be verified 

y any person whom the Government may 
SO appoint and who is acquainted with the 
facts of the case, 

2. Persons being ex-officio or otherwise 
authorized to act for the Government in 
respect of any judicial proceeding shall be 
deemed to be the recognised agents by 
whom appearances, acts and applications 
under this Code may be made or done on 
behalf of the Government.” 
words:—~ 

“In this Order unless otherwise express- 
ly provided “Government” and “Government 
pleader” means respectively— 

(a) in relation to any suit by or against 
the Central Government, or against a public 
officer in the service of that Government, 
the Central Government and such pleader 
as that Government may appoint whether 
naga) or specially for the purposes of 
this Order: 


following 


an 

c) in relation to any suit by or against 
a State Government or against a public offi- 
cer in the service of a State, the State Gov- 
ernment and the Government pleader as de- 
fined in Clause (7) of Section 2, or such 
other pleader as the State Government may 
appoint, whether generally or specially, for 

e purposes of this Order.” 


The contention of the learned Additional 
Advocate-General is that as the Government 
Advocate _was appointed as Government 
pleader under Rule 8-B and that rule applies 
to every rule in Order 27 he should be 
deemed to have been authorised to act 
under Rule 2 of Order 27 on behalf of the 
Central Government. This argument in our 
opinion in wholly untenable. All that 
Rule 8-B lays down is that wherever the 
expressions “Government” and “Government 
pleader” occur in any rule of Order 27 they 
shall be read as “Central Government” and 
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such pleader as the Central Government 
may appoint whether generally or specially 
for the purposes of this order. In Rules 1 
and 2 of Order 27 only the expression 
“Government” occurs and in relation to the 
present proceedings this will be read as 
“Central Government”. The expression 
“Government pleader” does not occur in 
Rule 2. Therefore, it cannot be argued that 
every Government pleader who is authoris- 
ed to appear on behalf of the Central Gov- 
ernment is also authorised to act for the 
Central Government without any express 
authority in that behalf. 


11. Under S. R. O. 851 dated 25-1- 
58 the officers specified in the schedule an- 
nexed thereto were appointed as persons by 
whom plaints and written statements by’ or 
against the Central Government shall be 
signed and those of such officers who were 
acquainted with the facts of the case were 
further authorised to verify plaints and 
written statements in such suits. All Gazet- 
ted Officers of the Indian Posts and Tele- 
graphs Department are included in this 
schedule. The Superintendent of Post Off- 
ces is a Gazetted Officer of the Posts and 
Telegraphs Department. As such Shri 
Narula was authorised to sign the written 
statement as contemplated by order 27, 
Rule 1. Further as he was acquainted with 
the facts of the case he was also authorised 
to verify it under the same rule. 


12. The learned Additional Advo- 
cate-General contended that because the 
Superintendent of Post Offices has been 
authorised to sign and verify the written 
statement he should be deemed to have been 
authorised to act on behalf of the Central 
Government. This contention is also unten- 
able. There are two distinct rules under 
Order 27 namely Rules I and 2 Under 
Rule 1 only a limited authority to sign and 
verify pleadings is given. It is only a person 
authorised to act without any such limita- 
tion who can present a memorandum o 
appeal. The Superintendent of Post Off- 
ces was not authorised to act for the Central 
Government under Order 27, Rule 2 by 
S. R. O. 351. 


13. Another contention on behalf of 
the Additional Advocate General is that in 
view of Sub-rule (6) added to Rule 4 of 
Order 3 by Rajasthan he should be deem- 
ed to be authorised to act for the Central 
Government as he was appointed Govern- 
ment pleader under Order 27, Rule 8-B. 
This contention also is without force. All 
that sub-rule (6) lays down is that such 
Government pleader shall not be required to 
present any document empowering him to 
act. Sub-rule (6) is an exception to sub- 
rule (2). Under sub-rule (1) no pleader can 
act for any person unless he has been a 
pointed by a document in writing. Sub- 
rule (2) lays down that such document in 
writing authorising him to act for any per- 
son shall be filed in Court. Sub-rule (6) 
lays down that a Government pleader with- 
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in the meaning of Order 27, Rule 8-B shall 
not be required to present any document 
evening him to act, and it shall be suff- 
cient for him to file a memorandum of ap- 
pearance signed by h-mself stating the parti- 
culars mentioned in sub-rule (5). But a 
Government pleader cannot act without a 
general or special acthority in writing em- 
perenne him to do so. He is not exempt 

om the requirement of sub-rule (1) of 
Rule 4 of Order 8. 


14, Next it was argued by the 
learnned Additional Advocate General that 
the presentation of tke appeal by him is an 
irregularity which is curable under S. 99, 
G. T- This secticn runs as follows:— 

“99. No decree shall be reversed or 
substantially varied, nor shall any case be 
remanded, in appeal on account of any mis- 
joinder of parties or causes of action or an 
error, defect or irregularity in any proceed- 
ings in the suit, not affecting the merits of 
the case or the jurisdiction of the Court.” 
_ 5. _ The secton deals with objec- 
tions raised in appeal, as regards errors, de- 
fects or irregularities of procedure, in the 
lower court. It has no application in the 
present case as the presentation of the 
memorandum of appeal by an unauthorised 
person was challenged on behalf of the 
plaintiff-appellant in the very Court in which 
the defect took place. 


16. Next it was argued that the 
memorandum of appeal in the Court of the 
District Judge was abe apo by Shri K. G. 
Jain, Government pleader under a Vakalat- 
nama signed by the Superintendent of Post 

fices and no objection was taken to it on 
behalf of the plaintiff-appellant in that court 
and so he should be deemed to have waived 
defects of a similar nature in future also. 
This argument is also untenable. As no 
objection .was taken to the presentation of 
the appeal by an unauthorised person in the 
court of the District Judge the plaintiff-ap- 
pellant will be deemed to have waived o 
jection against it which he could have 
taken. But he is rot prevented from tak- 
ing an objection to the presentation of a 
memorandum of appeal in the next higher 
Court by an unauthorised person. 


17. We therefore hold that Shri 
Raj Narain the then Assistant Government 
Advocate of the Rajasthan High Court had 
no authority to pressnt the memorandum of 
second appeal in the High Court. ‘The 
second appeal was therefore incompetent 
and should have been dismissed. 


18. On behalf of the plaintiff-appel- 
lant it was also contended before us that 
S. R. O. 3920 of 5th December, 1957 only 
authorised the Government Advocates of 
the Rajasthan High Court to appear for the 
Central Government and as Shri Raj Narain 
was only an Assistent Government Advo- 
cate he was not acthorised even to appear 
for the Central Government. It is unneces- 
sary for us to go mto the question as to 
whether the expression “Government Advo- 
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cates” in the schedule to S. R. O. 3920 in- 
cluded the Assistant Government Advocates 


also in the present case. We therefore 
leave it open. 
19. It is also unnecessary for us to 


go into the question whether the suit should 
ave been dead on the facts proved in 
the present case as we have held above that 
the second appeal was incompetent. 


20. We accordingly allow the spe- 
cial appeal, set aside the judgment and de- 
cree óf the learned single judge and restore 
the decree passed by the first appellate 
Court. The appellant is entitled to recover 
costs of this Court and of the second appeal. 

Appeal allowed. 
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AIR 1972 RAJASTHAN 155 (V 59 C 44) 
J. P. JAIN, J. 
Hemraj, Petitioner v. Surajmal and 
others, Non-petitioner. 


Civil Revn. No. 96 of 1970, D/- 5-8- 
1971, against order of T. C. Bhagat, Addl. 
Dist. J., Ajmer, D/- 10-1-1970. 

Arbitration Act (1940), Ss. 18, 16 — 
Returning award for registration is not pro- 
hibited —- Order returning award for such 
purpose in exercise of inherent power is not 
revisable — (X-Ref. C. P. (1908), S. 115, 
S. 151). (Para 18) 


Though under Sections 18 and 16 of 
the Arbitration Act, the award cannot be 
returned to the arbitrators for the purpose of 
registration, there is no provision _ existing 
in the Arbitration Act which forbids the 
return of the award for this purpose. Some- 
thing which has not been provided in the 
Act cannot be taken to have been prohibited 
and unless something is prohibited, it can 
be considered to be permissible. The order 
returning the award after hearing the par- 
ties can by itself be considered an order 
under Section 151, C. P. C. Such order, 
even if erroneous, is in proper exercise of 
jurisdiction and an erroneous decision in 
proper exercise of jurisdiction is not the 
same thing as exercise of jurisdiction not 
vested by law within meaning of Sec- 
tion 115. Case law discussed. 

(Para 18) 


Cases Referred: Chronological Paras 
(1965) ATR 1965 Andh Pra 395 (V 52) 


= 1965-1 Andh WR 262, Konathala 
Briramulu v. Board of Revenue 
(C. T.), Hyderabad 

(1962) AIR 1962 SC 551 (V 49) = 
1962 Supp (1) SCR 475, Rikhabdass 
v. Ballabhdas 

(1961) AIR 1961 SC 272 (V 48) = 
1961-1 SCR 591, B. V. Patankar v. 
C. G. Sastry 13, 16, 17 

(1980) AIR 1960 SC 629 (V 47) = 
(1960) 2 SCR 810, Champalal v. 
V. Samrathbai 
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3, 19 
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(1957) 1957 Raj LW 598 = ILR (1958) 
8 Raj 95, Labhuram v. Kuberdas ee 


(1945) AIR 1954 Cal 19 (V 80) = 
48 Cal WN 721, Nani Bala Saha v. 
Ram Gopal Saha 


S. K. Mal Lodha, for Petitioner; Chit- 
ranjan Kumar, for Non-petitioner. 

ORDER:-— This is a revision applica- 
tion under Section 115 of the Code of Civil 
Procedure by one Hemraj challenging the 
order dated 10th January, 1970 passed by 
the Additional District Judge, Ajmer in 
Civil Suit No. 2/69 by which his application 
dated 12th May, 1969 under Section 151 of 
the Code of Civil Procedure was dismissed. 


2. The petitioner purchased a house 
situate in the City of Ajmer for Rs. 20,000/- 
Non-petitioners Nos. 1 and 2 Surajmal and 
his mother Smt. Gulab Bai claimed this 
house by way of pre-emption. With a view 
to settle the claim out of the Court, the 
parties agreed to make a reference to arbi- 
tration. They mutually agreed to appoint. 
Shri Manakchand Sogani Advocate, non- 
petitioner No. 3, Shri Kistoorchand Jhanwar 
Advocate, non-petitioner No. 4 and Shri 
Mukandram Garg, Advocate, non-petitioner 
No. 5 as arbitrators. The dispute was re- 
ferred to the arbitrators and the arbitrators 
gave their award on 2nd November, 1968. 
The arbitrators by an application dated 2nd 
December, 1968 submitted the award in the 
Court of Additional District Judge, Ajmer 
along with the proceedings drawn by them 
asking the Court to make the award a rule 
of the Court. The case was registered as 
Civil Suit No. 2/69. Notices were ordered 
to be issued to the parties. 


3. On 4-1-1969 Shri Kistoorchand 
Jhanwar non-petitioner No. 4, one of the 
arbitrators made an application in the Court 
of Additional District Judge, Ajmer stating 
that the award submitted by them earlier 
has not been registered by accidental slip 
and the arbitrators do not intend to add or 
vary the award except to get it registered 
by the Sub-Registrar, Ajmer. It was pray- 
ed that the award may be got registered by 
any official of the court or it may be hand- . 
ed over back to them to get it registered. 
Hemraj who was the vendee of the house 
was given notice of this application. He 
was represented by his counsel Shri S. S. 
Deedwania. The learned Additional Dis- 
trict Judge heard the arguments of the par- 
ties and by his order dated 27-1-1969 the 
application of Shri Kistoorchand Jhanwai 
was accepted and the award was returned 
to him. The learned Judge placed reliance 
on Champalal v. Mst. Samrathbai, AIR 
1960 SC 629 and the suit was posted on 
5-2-1969. 

4. Shri Hemraj filed objections 
against the award on 3-2-1969. Non-peti- 
tioners Nos. 1 and 2 filed their reply to the 
said objections on 28th March, 1969. As 
all the arbitrators could not be present be- 
fore the Sub-Registrar, the award could not 
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be registered finally, and the Sub-Registrar, 
Ajmer referred the award to the Registrar 
for registering it. 

5. On May 12, 1969, Hemraj peti- 
tioner submitted an application under Sec- 
tion 151 of the Code of Civil Procedure be- 
fore the Additional District Judge, Ajmer 
stating that the award had not till then been 
registered and the order passed by the 
Court on 27th January, 1969 was not war- 
ranted by any law. The learned Additional 
District Judge, after having heard the par- 
ties, dismissed the application by his order 
dated 10th June, 1970 and he held that the 
order dated 27-1-1969 was passed after 
hearing the petitioners counsel and if he 
was not satisfied with the order, he could 
have challenged the same before an appro- 
priate authority. It is against this order 
that the petitioner Hemraj has come to this 
Court under Section 115, C. P. C. and 
wants this Court to set aside the orders dat- 
ed 10th January, 1970 and 27th January, 
1969 returning the award to the arbitrators 
for purposes of registration. 

6. I have heard Shri S. K. Mal 
Lodha on behalf of the petitioner and Shri 
Chitranjan Verma on behalf of non-peti- 
tioners Nos. 1 and 2. Arbitrators have not 
appeared in this Court. 


7. The first contention of learned 
counsel for the petitioner is that the order 


dated 27-1-1969 returning the award wasy As sovards. the second: de did 


not covered by Section 18 (d) of the Arbi- 
tration Act in which the lower Court has 
purported to return the award. He has 
also contended that the provisions contain- 
ed in Section 16 (1) (c) of the Act are also 
not attracted and under this provision also 
the award could not be returned for get- 
ting it registered. According to him, the 
order passed on 27-1-1969 being contrary 
to law, the learned Judge should have re- 
called the said order under Section 151, 
C. P. C. In not recalling the order, the 
lower Court has failed to exercise jurisdic- 
tion vested in it by law. On the other hand, 
Shri Verma, learned counsel for the non- 
petitioner submitted that the order return- 
ing the award was passed after having heard 
the petitioner. It was open to the petitioner 
to have challenged the validity of the order 
in the High Court and since it was not done, 
it was not open to the petitioner to reagi- 
tate the matter by an application under 
Section 151, C. P. C. Apart from this, it 
was submitted by him that the lower Court 
did not act without jurisdiction or in excess 
of jurisdiction in returning the award to the 
arbitrators for getting it registered. The 
provisions of the Arbitration Act do not 
prohibit the return of the award for this 
purpose. Jt is also urged on behalf of the 
non-petitioners that in dismissing the appli- 
cation under Section 151, C. P. C. the lower 
Court has not acted without jurisdiction. It 
was open to the Court to exercise its dis- 
cretion and the same was exercised. And 
once that discretion has been exercised, the 
x 
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order is not open to revision under S. 115, 


Ld + 


8. Shri Lodha has placed reliance 
on Rikhabdass v. Ballabhdas, AIR 1962 SG 
551. In the case before the Supreme Court 
the award submitted was unstamped and 
unregistered. On an objection being taken, 
the trial Court passed an order remitting the 
award to the arbitratcr for submitting it to 
the Court on a duly stamped paper and 
after getting it registered. Against this 
order, the High Court at Nagpur was mov- 
ed in revision. The learned single Judge 
who heard the case referred the matter to a 
larger Bench after framing three questions 
for decision:— 

“(a) Is the award made on a reference 
by the Court on an application under Sec- 
tion 20 of the Arbitration Act chargeable to 
stamp duty? 

(b) Is such an award compulsorily re- 
gistrable when it relates to partition of im- 
movable property of the value of one hun- 

red rupees and upwards? 

(c) Has the Court powers under Sec- 
tion 16 (c) of the Arkitration Act of 1940 or 
otherwise to remit an award to the arbitra- 
tor or umpire to get it stamped and/or re- 


i d?” 


gistere 


9. The Division Bench of the High 
Court did not require to answer the first 
question as it was agreed by both the par- 
ties that the award required to be stamped. 
not think it 
necessary to answer et that stage. The ans- 
wer to the third question was in the affir- 
mative, This matter went before the Supre- 
me Court. The only question raised before 
the Supreme Court was whether the answer 
of the Division Benca to the third question 
was correct. Their Lordships of the Supre- 
me Court observed as follows:— 


“We think that Jhe Division Bench of 
the High Court was clearly in error. Under 
Section 16 of the Arbitration Act an award 
can be remitted tc the arbitrators only 
for reconsideration. When it remitted 
for rewriting it on a stamped paper, it is 
not remitted for reconsideration. Reconsi- 
deration by the arbitrators necessarily im- 
ports fresh considera-ion of matters already 
considered by them. Now they can only 
consider and give a decision upon matters 
which are referred tə them under the arbi- 
tration agreement. It follows that the re- 
consideration can only be as to the merits 
of the award. They reconsider nothin 
when they re-write the award on a stampe 


paper. 
Their Lordships of the Supreme Court also 
quoted with approva. the following observa- 
tions of the Calcutta “High Court in Nani 
Aai N v. Ram Gopal Saha, AIR 1945 


“That clause (c) means this and noth- 
ing more: namely thet where the Court finds 
an error of law in the award itself or in 
some document actually incorporated there- 


to on which the arbitrator had based his 
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award, that is td say, finds the statement of 
some erroneous legal roposition which is 
the basis of the award, it can remit the 
award to the arbitrator for reconsideration 
and want of registration is a defect de hors 
the award or the decision of the arbitrator, 
and so in our judgment is not covered by 
eae of of Section 16 (1), Arbitration Act 
o. 


10. Their Lordships further observ- 
ed in para 9 as follows:— 

“Lastly, Mr. Pathak tried to support 
the order under Sections 18 (d) and 15 (b) 
and (c) of the Arbitration Act. are 
perusal of the provisions mentioned would 
show that the order made in this case can- 
not be based on any of them. Section 18 
(d) deals with correction of clerical mistakes 
or accidental slips in the award, neither of 
which we think an omission to stamp, is. 
Furthermore, Section 18 is only an enabling 
section giving certain powers to the arbitra- 
tor. The arbitrator cannot be compelled to 
exercise these powers. Section 15 deals 
with a Court’s power to modify or correct 
an award. In the present case, the Court 
did not purport to exercise that power.” 


Il. Their Lordships finally held as 
observed by them as follows:— 


“We, therefore, think that the Division 
Bench was in error in thinking that an order 
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under Section 151, C. P. C. and the Court 
was bound to recall the order in its inher- 
ent power. He has placed reliance on B. V. 
Patankar v. C. G. Sastry, AIR 1961 SC 272. 
In that case the trial Court held the lease 
to be binding for the first period of ten 
years, that is, upto May 1, 1951 and the 
condition of option to renewal was held to 
be void and unenforceable for uncertainty. 
The decree for possession was passed to be 
operative after May 1, 1951. On July 9, 
1951 the decree-holder took out the execu- 
tion of the decree and obtained mooo 
on July 22, 1951. The order of delivery of 
possession was made without notice to the 
judgment-debtor. On August 18, 1951, the 
respondent moved the  Executin Court 
under Sections 47, 144 and 151 of the 
Code of Civil Procedure for setting aside 
the ex Racks order of delivery and for redeli- 
very of the possession of the house to him. 
The District Judge dismissed the applica- 
tion. The High Court held that the Exe- 
cuting Court had no jurisdiction to order 
delivery of possession in view of the provi- 
sion of the Mysore House Rent and Accom- 
modation Control Order, 1948 which was in 
operation on the date of eviction and direct- 
ed the decree-holder to return the posses- 
sion of the house in dispute to the judgment- 
debtor. This case went to the Supreme 
Court by special leave to appeal. Their 


could be made remitting the award to the . Lordships of the Supreme Court by a re- 
arbitrator with a direction to re-write it on &)ference to the provisions of the House Rent 


a stamped paper and resubmit it to Court. 
That is the only point that we decide in this 
case. 


12 In view of the observations 
quoted above, it is clear that Section 13 (d) 
and Section 16 (1) (c) could not be invok- 

for the return of the award to the arbi- 
trators for registration. But this does not 
decide the question before me. It can at 
best be said that the order passed on 27-1- 
1969 was not a correct order and could not 
have been passed within the meaning of 
Section 18 (d) of the Act. 

13. The question that faces me in 
this case is whether the learned Judge was 
bound to exercise his jurisdiction under Sec- 
tion 151 of the Code of Civil Procedure. 
The petitioner had full notice of the appli- 
cation of non-petitioner No. 4 and he was 
represented by a senior lawyer Mr. S. B. 
Deedwania, He had full opportunity to 
address the Court on the poe of re- 
turning the award to the arbitrators for the 

urpose of registration. The learned Judge 
P ecided the matter, may be wrongly, after 
having heard the parties. This order was 
not challenged by the petitioner, He chose 
to make an application on 12-5-1969 stating 
that the order passed by the Court on 27- 
1-1969 was not in accordance with law. 
The leamed Judge thought that the point 
could not be reagitated and did not choose 
to recall the order, Learned counsel for 
the petitioner strenuously urged that even 
if he did not challenge the order dated 27- 
1-1969 in revision, he could move the Court 


Control Orders of 1945 and 1948 came to 
the conclusion that a tenant in possession of 
the house could not be evicted in execution 
of a decree or otherwise except in accord- 
ance with the provisions of the Act. They 
upheld the order of the High Court and 
observed that any possession given under 
the ex parte order passed in execution of such 
a decree could be set aside under S. 151, 
C. P. C. It was also observed that Sec- 
tion 47/151 C. P. C. would be equally 
effective to sustain the order of redelivery 
made in favour of the judgment-debtor. The 
facts of this case clearly show that the order 
under Section 151, C. P. C. was made where 
the statutory provisions prohibited disposses- 
sion of a tenant in possession whether in 
execution of a decree or otherwise except in 
accordance with the provisions of the House 
Rent Control Order. The Mysore House 
Rent Control Order was in operation on the 
day when the execution of the decree was 
taken out and the lessee was sought to be 
evicted. Section 9 of the Mysore House 
Rent and Accommodation Control Order, 
1948 clearly forbade the dispossession of 
the tenant. 

14-15. Another case that has been 
relied upon by learned counsel for the peti- 
tioner is Labhuram v. Kuberdas, 1957 Raj 
LW 598. In this case the suit was dismiss- 
ed under Order IX, Rule 8 of the Code of 
Civil Procedure. Both the parties were 
absent. The suit was restored under O. IX 
R. 4 of the Code of Civil Procedure on the 
application of the plaintiff. No notice was 


158 Raj. [Prs. 14-15-21] 


given to the defendant after restoration of 
the suit. And soon after the suit was res- 
tored, the plaintiffs -evidence was recorded 
and the suit was decreed. After the defen- 
dant came to know of the decree against 
him, he moved the Court under Section 151 
of the Code of Civil Procedure to set aside 
the decree. The trial Court exercised its 
discretion under Section 151 of the Code of 
Civil Procedure and set aside the decree. 
The learned Judge of this Court upheld the 
order in revision. 


16. Next case relied upon by the 
learned counsel is Konathala Briramulu v- 
Board of Revenue (C. T.), AIR 1965 Andh 
Pra 395. In this case the Court ordered the 
refund of the Court-fee. On application 
made under Section 151, C. P. C. it found 
that apart from the matters mentioned in 
Sections 68 to 66 of the Andhra Court-fees 
and Suits Valuation Act (7 of 1956) the 
Court had no inherent power to sanction re- 
fund of Court-fee. Accordingly, the Court 
set aside the order passed by it earlier. The 
Andhra High Court has placed reliance on 
AIR 1961 SC 272, which I have referred 
to above. 


17. On the basis of these authori- 
ties, the learned counsel for the petitioner 
submits that the learned Additional! District 
Judge could recall his order which was 
passed apparently against law. I am unable 
to accept the contention of learned counsel 
that the present case was one in which the 
Additional District Judge was bound to re- 
call the order. As I have noticed above in 
B. V. Patankar’s case, AIR 1961 SC 272, 
the order of delivery of possession was pass- 
ed ex parte. The judgment-debtor was not 
heard when possession was ordered to be 
delivered to the decree-holder. Similarly in 
Labhuram’s case, 1957 Raj LW 598 after 
the suit was restored, no notice was given 
to the defendant and he had no opportunity 
of being heard. In the present case, the 
petitioner had full notice and his learned 
counsel was heard. It cannot therefore be 
said on the analogy of the above cases re- 
lied upon that the Jearned Additional Dis- 
trict Judge failed to exercise jurisdiction 
vested in him by law. my opinion, the 
authorities referred above are of no help to 
the petitioner. 

18. The contention of learned coun- 
sel for the non-petitioner that there is no 
provision in the Arbitration Act which pro- 
hibits the return of the award for registra- 
tion is not without force. While accepting 
that under Sections 13 and 16 of the Arbi- 
tration Act, the award could not have been 
returned to the arbitrators for the purpose 
of registration, there is no provision existing 
in the Arbitration Act which forbids the re- 
turn of the award for this purpose. Some- 
thing which has not been provided in the 
Act cannot be taken to have been prohibit- 
ed and unless something is prohibited, it 
can be considered to be permissible. The 
order .dated 27-1-69 açan by itself 
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be considered an order under Section 151, 
C. P. C. I cannot therefore hold that the 
order passed by the learned Additional Dis- 
trict Judge was wholly without jurisdiction, 
The order may have been erroneous but it 
was in proper exercise of jurisdiction and 
an erroneous decision in proper exercise of 
of jurisdiction is not the same thing as 
“exercise of jurisdiction not vested by law”. 


19. I will now consider the case, 
AIR 1960 SC 629 on which reliance was 
placed by the Additional District Judge 
while passing the order dated 27-1-1969. In 
this case an unregistered award was sub- 
mitted to the Court for making a rule of the 
Court. At the request of Mst. Samrathbai 
the award was handed over back for getting 
it registered. Wher it was presented for 
registration to the Sub-Registrar, it was re- 
turned by the Sub-Registrar on the ground 
that it was not accompanied by a list and 
the particulars of the property covered by 
the award. The list and the particulars 
were accordingly prepared and the attorney 
holder of two out oz three arbitrators sign- 
ed the same and it was re-presented for re- 
gistration. The award was registered in re- 
gard to two arbitrators, but it was refused 
qua the third arbitrator. The matter was 
referred to the Registrar who registered the 
award in regard to the third arbitrator as 
well. The return of the award for the pur- 
pose of registration was not questioned. One 
of the points raised was that the unregister- 
ed award could not have been filed. Their 
Lordships of the Supreme Court held that 
the filing of an umregistered award which 
requires registration is not prohibited under 
Section 49 of the Registration Act. What is 
prohibited is that it cannot be taken into 
evidence so as to affect immovable property 
falling under Section 17 of that Act. The 
learned trial Judge presumably in view of 
the facts of this case thought that the award 
could be returned fcr registration. But as 
a matter of fact, the propriety and legality 
of the order returning the award was not 
decided, 


20. I am unable to find any error 
falling within the ambit of S. 115, C. P. C. 
in the order dated 19-1-1970. The learned 
trial Judge cannot be said to have failed to 
exercise jurisdiction vested in him by law. 
I do not find as well any illegality and 
material irregularity in the order passed by 
him. As regards the order dated 27-1-1969 
it is obvious that the petitioner failed to 
challenge the order and he cannot now 
challenge the said order by making a fresh 
application, 

21. According y, I dismiss the revi- 
sion ape esa The petitioner will pay 
oe this Court to non-petitioners Nos. 1 
an ° 

Petition dismissed. 


RY 


~~ m 


1973 


AIR 1972 RAJASTHAN 159 (V 59 C 45) 
JAGAT NARAYAN, C. J. AND 
J. P. JAIN, J. 

Chhutan Lal, Petitioner v. The Punjab 
National Bank Ltd., Ajmer and others, Res- 
pondents. 

First Appeal Nos. 28 and 24 of 
1964, D/- 25-2-1971, against order of Sam- 
pat Rai Mathur, Sr. Civil J., Ajmer, D/- 
10-7-1964. 

(A) Civil P. C. (1908), O. 34, R. 4 — 
Preliminary decree in suit for sale — Mort- 
gage decree based on award for recovery 
of debt — Execution against surety liable 
on judgment-debtor failing to pay decretal 


amount — Decree when executable — 
(X-Ref:— §. 145) — (X-Ref:— O. 21, 
R. 10). (Paras 3, 4) 

Where on the basis of award for re- 


covery of debt, a mortgage decree is made, 
which as per the terms is to be executed 
against the mortgaged properties of surety 
liable in case if judgment-debtor fails to 
pay the decretal amount, the decree thus 
made would be executed against the surety 
on default in payment by the judgment- 
debtor, at the stage when the execution ap- 
plication is made. (Paras 3, 4) 


(B) Transfer of Property Act (1882), 
S. 58 (f) — Mortgage by deposit of title- 
deeds —- Where under a contract title-deeds 
relating to mortgaged properties are deliver- 
ed to creditor with intent to create a secu- 
rity thereon, the transaction being a simple 
mortgage is valid despite the fact of non- 
applicability of the section to particular 
area. (Para 5) 
(C) Civil P. C. (1908), S. 38 — Powers 
of executing Court to go behind decree — 
A decree made on the basis of an unregis- 
tered award though passed in contravention 
of law is binding and conclusive and can- 
not be said to be a nullity to be questioned 
in execution —— (X-Ref:— S. 47). Case law 
discussed. (Paras 7, 10) 
(D) Provincial Insolvency Act (1920), 
S. 47 — Secured creditors — Insolvency of 
a surety does not undermine the interests 
of a secured creditor. (X-Ref:— Civil P. C. 
S. 145). (Para 11) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 Madh Pra 75 (V 52) 
= 1965 Jab Ly 147 (FB), Mool- 
chand v. Maganlal : 
(1962) AIR 1962 Raj 12 (V 49) = 
ILR (1961) 11 Raj 76, Ramchander 
v. Jamna Shankar 
(1960) AIR 1960 Raj 280 (V 47) = 
1960 Raj LW 149, Amar Singh v. 
Gulab Chand 
(1956) AIR 1956 Bom 518 (V 43) = 
ILR (1956) Bom 1938, Harkishandas, 
v. Gulabdas Kalyandas 
(1954) AIR 1954 Sau 22 (V 41) = 
6 Sau LR 846, Jani Jayantilal v. 
Lakha Mula 
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(1953) AIR 1953 SC 65 (V 40) = 
1953 SCR 877, Mohanlal Goenka 
v. Benoy Kishna 

(1951) AIR 1951 SC 189 (V 88)=1951 
SCR 292, V. Ramaswami v. Kailasa 
Thevar 

(1946) ATR 1946 Nag 311 (V 88) = 
ILR (1946) Nag 588, Uttamchand 
Motilalji v. Wasudeo Deoras 7, 8 

(1943) AIR 1948 Bom 283 (V 80) = 
45 Bom LR 526, Saburdas Maha- 
sukhram v. Gopalji Nandas 

(1943) AIR 1948 Nag 165 (V 30) = 
ILR (1948) Nag 298, Lakhmichand 
v. Biharilal 7, 

(1943) AIR 1943 Nag 325 (V 80) = 
ILR (1943) Nag 757, Bhagsingh v. 
Govindram 

(1940) AIR 1940 Lah 107 (V 27) = 
42 Pun LR 77, Hans Raj v. Amar 
Chand . 

(1939) 43 WN 602, Lal Behari 
Chatterjee v. Jagat Jiban Chatterjee 7 

(1937) AIR 1937 All 282 (V 4) = 
1937 All LJ 120, Ataat Husain v. 
Mushtaq Ali 

(1933) AIR 1988 PC 61 (V 20) = 
ILR 60 Cal 670, Jnanendra Mohan 
v. Rabindranath 

(1933) AIR 1983 Pesh 88 (V 20) = 
146 Ind Cas 1094, Hukum Chand 
v. Lorinda Ram 


P. C. Bhandari, for Petitioner; D. P. 
Gupta, for Respondent No. 1. 

JAGAT NARAYAN, C. J:— The two 
execution first appeals can conveniently be 
disposed of by one judgment. 

2. Maharaja Kishangarh Mills Ltd. 
had dealings with Punjab National Bank 
Ltd. Money was advanced to the Mills by 
the Bank on the surety of one Bhagchand 
Soni. Title deeds of the property belongin 
to the firm Jawaharmal Gambhirmal o 
Ajmer of which Bhagchand Soni was the 
Karta were delivered to the Head Office of 
the Punjab National Bank Ltd. at Delhi 
between 15-11-54 and 27-11-54. These 
pertained to the properties situated at Aj- 
mer, Kishangarh, Jaipur and eect se When 
the Maharaja Kishangarh Mills became in- 
debted heavily the matter was referred to 
the arbitrators. One award was given on 
12-2-58 for Rs. 94,070/-. A decree was 
passed on the basis of this award on 18-2- 
58 by the Senior Civil Judge, Ajmer. It 
was a mortgage decree. Another award 
was given on 8-6-58. It was for Rupees 
2,81,724.72. A mortgage decree was pass- 
ed on the basis of this award on 80-5-59. 


3. The first decree for Rs. 94,070/- 
was put into execution on 4-2-61 for the 
recovery of Rs. 1,11,883.05. Bhagchand 
Soni was adjudged insolvent on 21-12-62 
and a receiver of his estate was appointed 
and one Chhutan Lal was appointed receiv- 
er of his estate. He filed a number of ob- 
jections which were overruled by the exe- 
cuting court. Chuttan Lal has  preferre 
execution first appeal No. 24/64 against 


8, 9 


7, 8 
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that award. The first contention is that the 
ecree which was passed was not execut- 
- lable as it was only a o naay decree for 

mortgage. The decree is in the following 
terms:—— 

1. That the plaintiff is entitled to re- 
cover a sum of Rs. 94,070/- (rupees ninety 
four’ thousand and seventy only) from 
Messrs. Maharaja Kishangarh Mills Ltd. and 
defendant No. 2 Seth Bhagchand Soni. In 
the first instance, the company will be 
liable for the amount and failing realisation 
from it, for any reason whatsoever, the de- 


fendant No. 2 will be liable for the full 
amount, 
2. The company (defendant No. 1) 


and defendant No. 2 subject to above for 
self and as Karta of the family will pay 
Rs. 7,500/- half yearly; the first instalment 
to be due on 1-8-1958. 

8. The a mortgaged covered 
by the title deeds as mentioned in the Sche- 
dules 1 and 2 attached to the agreement 
of reference and as per plans attached will 
remain mortgaged, with the plaintiff as be- 
fore as security for the aforesaid dues of 
the plaintiffs. The plans of the Jaipur pro- 
perties were not prepared and handed over 
to the arbitrator. 


4. In case of default in paymon of 
two instalments, the plaintif shall be en- 
titled to realise its full amount forthwith 
by execution against personal properties of 
the company (defendant No. 5 and/or by 
sale of the mortgaged properties and/or 
ao the personal properties of defendant 
o. 2. 


5. The interest of the other coparce- 
ners of the family, both adults and minors 
in the mortgaged properties above will re- 
main liable for the dues of the plaintiff. 

6. The rate of future interest till rea- 
lisation will be 6% per annum with half 
yearly rests. 

4, From a perusal of the above 
decree we are of the opinion that it was 
executable at the stage at which the exe- 
cution application was made. Bhagchand 
Soni did not pay any instalment in accord- 
ance with the terms of the decree and there- 
fore the whole amount had fallen due and 
had become recoverable by the sale of the 
mortgaged properties. This contention has 
therefore no force. i 

5. The next contention is that Sec- 
tion 58 (f) of the Transfer of Property Act 
which defines mortgage by deposit of title 
deeds was not applicable to the town of 
and therefore 
mortgage by deposit of title deeds was in- 
valid. We find that the Transfer of Pro- 

erty Act was not applicable to Delhi in 
ovember, 1954. It was accordingly open 
to the parties to make an oral mortgage. 
The intention of the parties clearly was to 
hypothecate immovable properties by deli- 
very of title deeds. A valid simple mort- 
gage of these properties thus came into 
existence by the voluntary. act of the par- 
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ties. A decree for sale could therefore be 
passed on the basis of this transaction. 


: In this comnection we may refer 
to a decision of this Court in Ramchander 
yv. Jamna Shankar, ILR (1961) 11 Raj 76 = 
(AIR 1962 Raj 12). The second contention 

o has therefore nc force. 


7. The third- zontention is that the 
decree was nullity as it was passed on the 
basis of an unregistered award. The award 
was given in this case after the amendment 
of Section 17 (2) (vi) of the Registration 
Act by Section 10 of the Transfer of Pro- 
perty (Amendment) Supplementary Act, 
1929. It was therefore compulsorily regis- 
trable under Section 17 (1) (b). A decree 
was passed on the basis of the award be- 
cause no objection was taken about it be- 
fore the court which passed the decree. 
Relying on the following two decisions the 
learned counsel for the appellant contended 
that the decree peat on the basis of an 
unregistered award was a nullity and could 
not be executed:— 

l. Ataat auai v. Mushtaq Ali, AIR 


1937 All 28 

2. Uttamchand Motilalji v. Wasudeo 

Deoras, AIR 1946 Nag 811. 
We however find tkat the consensus of 
judicial opinion is that a decree passed on 
an unregistered award is not a A In 
this connection we may refer to the follow- 
ing decisions:— 

1. Hans Raj v. Amarchand, AIR 1940 
Lah 107. 

2. Lakhmichand y. Biharilal, AIR 1943 
Nag 165. 

3. Saburdas Mahasukhram 
Nanne ea Ser ds 283. 

. Lal Behary Chatterjee v. Jagat Jib 
(1939) 48 Cal WN 602. nee Eee, 

5. Hukam Chanc v. Lorinda Ram, AIR 
1983 Pesh 883. 

6. Jani Jayantilal] v. Lakha Mula, AIR 
1954 Sau 22. 

7. Moolchand v. Maganlal, AIR 1965 
Madh Pra 75 (FB). 

8. In the Satcrashtra case, AIR 1954 
Sau 22, Ataat Hussain v. Mushtaq Ali, AIR 
1937 All 282 and Uttamchand Motilalji v. 
Wasudeo Deoras, AIR 1946 Nag 311 were 
noticed and were dissented from. The de- 
cision in AIR 1946 Nag 311 was given 
without noticing the earlier Bench decision 
of the same Court in AIR 1943 Nag 165. 
In AIR 1965 Madh Pra 75 .(FB) the Full 
Bench dissented from AIR 1946 Nag 811 
and agreed with AIF: 1943 Nag 165. 

9. In AIR 1948 Nag 165 the Di- 
vision Bench expressed its view in the fol- 
lowing words:— 

_ “In our opinion, the same principle ap- 
plies in respect of decrees consequent on 
an award as does ir. the case of other 
decrees. The executing Court cannot’. go 
behind it. Jt is true there are cases which 
hold that when the jurisdiction of the Court 
passing the decree is questioned, the exe- 
cuting court can corsider the matter; also 
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when it is contended that the decree is a 
complete nullity; —-~ and as a matter of fact 
that was the contention here. But in our 
opinion a decree given on the basis of an 
unregistered award is no more a nullity 
a decree obtained in an ordinary suit 
on an unregistered mortgage or sale deed 
which requires registration.” 
In AIR 1965 Madh Pra 75 (FB) it was ob- 
served— 


“A distinction must however be drawn 
between a decree which is a nullity and 
decree which is not accordin to law in 
that the Court passing the decree ignored 
certain provisions of the law. The equally 
-well-se rule with regard to the power 
of the executing Court to question the 
legality or correctness or validity of a de- 
cree is that a decree may not be accord- 
ing to law, yet it is binding and conclu- 
sive between the parties until it is set 
aside either in appeal or in revision, and 
the executing Court has no jurisdiction to 
refuse to execute the decree on the ground 
that it is not according to law. See V. 
.Ramaswami v. Kailasa Thevar, AIR 1951 
SC 189; Jnanendra Mohan v. Rabindra 
Nath, AIR 1933 PC 61 and Bhagsingh v. 
Govindram, AIR 1948 Nag 325. If a 
Court passing the decree had jurisdiction 
to pass it, then even if the decree is con- 
trary to certain provisions of law, it would. 
not be a nullity and a plea about the il 
legality of the decree cannot be entertain- 
ed in execution pee is matter 
has been put by Gajendragadkar J. Lae 
he then was) in Harkishandas v. Gulab 
Kalyandas, AIR 1956 Bom 518, thus— 


“In determining the jurisdiction of the 
executing Court to entertain pleas under 
Section 38, Civil P. C. it is always neces- 
sary to make a distinction between pleas 
that tend to show that the decree in ques- 
tion is a nullity and pleas that merely 
challenge the validity or the propriety of 
the decree on the ground that it is con- 
trary to the provisions of law. If the 
plea is that the decree is a nullity and so 
cannot be executed it would be open to 
the executing Court to entertain the plea. 
On the other hand, if the plea is that 
the decree is contrary to law in the sense 
that in passing the said decree certain pro- 
visions of the law have been ignored or 
contravened that woul not necessarily 
make the decree a nullity and allegations 


about the impropriety or the illegality of 
the decree cannot be entertained in exe- 
cution proceedings.” 

10. We are in respectful agree- 


ment with the view taken in the above 
Full Bench case and we hold that it is 
not open to the Judgment-debtor to raise 
an objection in execution proceedin 
the decree was invalid as the award on 
hich it was based was not registered. 


ll. The last contention on behalf 
of the appellant is that as Bha 
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has become insolvent the déeree cannot be 
recovered by execution. is contention 
o has no force. The Punjab National 
Bank Ltd. is a secured creditor and under 
Section 47 of the Provincial Insolvency 
Act it can execute its decree despite the 
that Bhagchand Soni has become 
insolvent. 


In the result we dismiss exe- 
appeal No. 24/64 with costs. 
; Execution First Å. 
No. 23/64 relates to the execution of the 
decree passed on the second award. 
award was for Rs. 2,81,724.72. A sum of 
Rs. 1,54,719.82 was realised before Bhag- 
chand Soni became insolvent. 
execution pou ion b 
was realised Bhagchand Soni did not raise 
any objection. ‘The receiver of his estate 
raised objections similar to the objections 
raised in the decree passed on the basis 
of the first award after he was appointed 
on 21-12-62. He was estopped from rais- 
ing these objections by the principle of res 
judicata. In this connection the following 
decisions may be referred to:— 
l. Mohan Lal Goenka v. 
Kishna, AIR 1953 SC 65. 


2. Amar Singh v. Gulab Chand, 1960 
Raj LW 149 = (AIR 1960 Raj 280).. 

14. These objections were over- 
ruled by the executing court and he has pre- 
ferred execution first appeal No. 23/64, 
against that award. He is barred by the 
principle of res judicata from taking these 
objections in subsequent execution applica- 
tions. On merits also the objections have 
no force. Similar Objections taken against 
the execution of the decree passed on the 
basis of the first award have been dealt 
with above. 


_ I5 We accordingly dismiss execu- 
tion first appeal No. 23/1964 with costs. 
Appeal dismissed. 


12. 
cution first 
18 
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AIR 1972 RAJASTHAN 161 (V 59 C 46) 
L. N. CHHANGANI AND if. P. JAIN, JJ. 
State of Rajasthan, Appellant v. Ram- 


nath and others, Respondents. 

First Appeals Nos. 70, 85 and 86 etc. 
of 1970, D 8-2-1971, against oona 
and decree of Namichand Jain, Addl. Dist. 
J- Dholpur, D/- 29-11-1969. 

(A) Limitation Act (1963), S. 5 — 
Extension of prescribed period —~ ‘Suffi- 


cient Cause’ — Test is whether it is bona 
fide cause. 


A cause for delay which by due care 
and attention, the party could have avoid- 
ed cannot be a sufficient cause. 

Where the period of limitation was 
calculated by a legal assistant in the office 
of Legal Remembrancer and everybody 
else including the Government Advocate; 
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who filed the appeals acted upon the cal- 16th July, 1970 in each case. The appi 
culation resulting in the appeals being filed cations were accompanied by an affidavit 


two days after the expiry of limitation. 


Held that there was no sufficient cause 
which could entitle the appellant for exten- 
sion of time as all of them acted without 


due care and attention. AIR 1988 Cal 
462, Foll; 1958 All LJ 119, Dist. 
(Prs. 6 and 7) 


(B) Limitation Act (1963), S. 5 — 
Extension of prescribed period — ‘Suffi- 
cient cause’ — A case has to be decided 
as to the existence of sufficient cause with 
regard to the facts and circumstances of 
each case. AIR 1928 Cal 249 (1), T 

ara 


(C) Limitation Act (1963) S. 5 — 
Extension of prescribed time — Time al- 


lowed by law cannot be enlarged on equit- 
able grounds. 

The Limitation Act ought to receive 
such a construction as the language in its 
plain meaning imports. The rule must be 
enforced even at the risk of hardship to a 
particular party. The judne cannot on 
pe ae grounds enlarge the time allow- 
ed by law, postpone its operation, or in- 


troduce exceptions not recognised by it. 
AIR 1941 PC 6, Foll. (Para 13) 


Cases Referred: Chronological Paras 
(1960) Civil First Appeal No. 19 of 

1959, D/- 25-4-1960 (Raj) 11 
(1958) 1958 All LJ 119 = 1958 All 

WR (HC) 204, State of U. P. v. 

Brij Mohan Narain Kaul 
(1941) AIR 1941 PC 6 (V 28) = 

67 Ind App 416, General Accident 

Fire and Life Assurance 


Corpn. 
Ltd. v. Janmahomed Abdul Rahim 


(1933) ATR 1983 Cal 462 (V 20) 
57 Cal LJ 39, Khajeh Habibullah 
v. Abdul Karim 

(1928) AIR 1928 Cal 249 (1) (V 15) 
Soneswar (Das) Pandit v. Kanak- ; 
ram 


Raj Narayan, Addl. Advocate General, 
for Appellant; S. N. Mehta, for Respon- 
dents. 

JAIN, J:— The question involved in 
Appeal No. 70/70 and four connected ap- 
eel is as to whether the appellant had 
sufficient cause for not preferring the ap- 
peals within the period of limitation. 


2. These five appeals were present- 
ed by Shri S. N. Bhargava, Deputy Gov- 
ernment Advocate at 11-45 P. M. at the 
residence of the Deputy Registrar (Judicial) 
on 16-3-1970. These appeals were directed 
against the decrees dated 29-11-1969 pas- 
sed by the Additional District & Sessions 
Judge, Dholpur in five civil suits pending 
against the State. The office pointed out 
that these appeals were late by two days. 
That is, the appeals should have been filed 
on or before 14th March, 1970. On be- 
half of the State, applications under S. 5 
of the Limitation Act were submitted on 


12 


of Shri Anil Kumar Bohra, Stenographer 
in the office of the Government Advocate, 
Jodhpur. Copies of five documents were 
also produced. We have marked them as 
Annexure 1 to Annexure 5 for the sake of 
convenience. 


3. The first three cases were ad- 
mitted subject to objection as regards limi- 
tation and notices were issued to the res- 
pondents. In the last two cases notices 
were issued to the respondents to show 
cause against the application under Sec- 
tion 5 of the Limitation Act. The respon- 
dent in each case filed the reply supported 
by an affidavit. It was stated by each 
one of them that there was no sufficient 
cause to entitle the appellants for the ex- 


tension of the period of limitation. An 
additional affidavit of Purushottam Nath 
Mathur, a legal assistant in the Legal 


Affairs Department of the Secretariat of 
the Government of Rajasthan, Jaipur was 
submitted on behalf of the State on 13th 
January, 1971 one day before the date fix- 
ed for the hearing of the application. 


4, We have heard learned counsel 
for the parties. According to the affidavit 
of Shri Anil Kumar Bohra, it appears that 
by letter dated 15-1-70 (Annexure 1) the 
Government Advocate, Jodhpur was re- 
quested to send his opinion if the cases 
were fit for appeal. The certified copies 
of the judgments and decrees were sent 
to him. It was also mentioned in that 
letter that limitation in these cases for fil- 
ing appeal was upto 17-8-70. This letter 
though appears to be from the Legal Re- 
membrancer of the Government of Rajas- 
than, Jaipur, but it is signed by one S. 
Malhotra who is Legal Draftsman II in 
reply to the above letter, the Govt. Advo- 
cate by his letter dated 28th January 1970 
(Annexure 2) wrote back to the Legal Re- 
membrancer that he has not received the 
record of the case. He however acknow- 
ledged the receipt of the certified copies of 
the judgments and decrees but asked the 
department to send extra typed copies. By 
another letter dated 4-2-1970 (Annexure 3) 
the Legal Remembrancer directed the 
local Government Advocate Shri Shrigopal 
Bhargava to send the record of the cases 
to the Government Advocate Jodhpur and 
to contact him for expression of opinion. 
This letter also states that the limitation 
expires on 17-3-1970. It is further borne 
out from the affidavit that Shri Shrigopal 
Bhargava came to Jodhpur and contacted 
Shri Rajnarain Munshi Government Advo- 
cate to whom these cases were marked for 
opinion on 8th March 1970. After havin 
decided that they were fit cases for appeal 
Shri Munshi dictated the memo of appeal 
on Sth March 1970 to the deponent Shri 
Anil Kumar Bohra in one case. The sanc- 
tion for filing the appeals was received te- 
legrahpically by the Government Advocate 
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on 16th March 1970 and in that telegram 
as well it was indicated that limitation was 
expiring on 17th March. These are an- 
nexures 4 and 5. It was submitted on be- 

of the State that it was honestly be- 
lieved that the limitation for filing the ap- 
eals was upto 17th March 1970. It has, 
owever, been stated in the affidavit that 
while these appeals were being typed Shri Anil 
Kumar Bohra made the calculation by him- 
self from the endorsements of the Judg- 
ments and decrees on the certified copies 
and found that the appeals should have 
been filed on the 14th of March, 1970 and 
the delay has occurred of two days in each 
case. Shri Rajnarain Munshi was in- 
formed of this on telephone, on which 
Shri Anil Kumar was instructed by him to 
submit the appeals on the same day be- 
fore 12 in the night. Thus the entire case 
of the appellants is that on account of the 
mention in the correspondence from the 
office of the Legal Remembrancer they 
were under the bona fide impressicn that 
the limitation was to expire oon lyth 
March, 1970. It is admitted before us that 
the Government advocate did not himself 
make the calculation from the endorsement 


of the certified copies of the judgments and 


certitied copies 
in January, 1970 


decrees even though the 
were received by him 
along with Annxure 1. 


5. On bebalf of the respondents it 
is stated that the letter dated 15th Janu- 
ary, 1970 (Annexure 1) is signed by S. 
Malhotra, Assistant Legal Remembrancer 

It cannot therefore, be said that it 
was the opinion of the Legal Remem- 
brancer. Next it was contended that there 
was no ambiguity about the last date for 
filing the appeal. Even the stenographer 
attached to the Government Advocate 
could calculate the last date for filing the 
appeal as is bome out from his affidavit 
and in any event it has not been explained 
as to who committed the error and how 
the error crept in, in the calculation of 
the period of Limitation. The mistake oc- 
curred is entirely without any real excuse 
and it cannot be said to be done in good 
faith, The second affidavit of Purushottam 
Nath Mathur revealed that it was the de- 

onent who made the calculation and 
und that the appeal could be filed upto 
17th March, 1970. He prepared the note 
to this effect. It is further deposed by 
him that it was approved by the assistant 
Legal Draftsman III who signed the letter 
dated 15-1-1970 (Annexure 1) and all other 
correspondence. In para 6 of this affidavit 
he has made an attempt to explain how he 
calculated the period. This attempt, in 
our opinion, shows his utter carelessness. 
It runs to this effect:— 


“It is submitted that while calculating 
the number of days taken in the prepara- 
tion of the certified copies and Judgment 
and decree-sheet I, by mistake, calculated 
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that period from 29th November, 1969 to 
16th November, 1969 which period comes 
to 18 days and after adding this period 
of 18 days to the prescribed period of 90 
days, I noted down in my said note 17th 
March, 1970 as the last date for filing an 
appeal in the matter.” 

The period mentioned in this from “29th 
November 1969 to 16th November, 1969” 
renders the explanation entirely meaning- 
less. It rather shows how careless he is 
in giving this affidavit. There is no aff- 
davit of Miss S. Malhotra, Assistant Legal 
Draftsman III on record and it cannot, 
therefore, be said that she applied her 
mind in making and approving of the cal- 
culation made by Purshottam Nath Mathur, 
a legal assistant in the office. 


6. The existence of “sufficient 
cause” is a condition precedent for the 
exercise of the discretion under Section 5 
of the Limitation Act. The expression 
“sufficient cause” is not defined, but it has 
been held that it must mean a cause which 
is beyond the control of the party invok- 
ing the aid of the section. A cause for 
delay which by due care and attention, the 
party could have avoided cannot be a 
sufficient cause. The test, therefore, whe- 
ther or not a cause is sufficient is to see 
whether it could have been avoided by the 
party by the exercise of due care and at- 
tention, in other words, whether it is a 
bona fide cause, inasmuch as nothing shall 
be deemed to be done bona fide or in 
good faith which is not done with due 
care and attention. It is also well settled 
that subject to the above test, the words 
“sufficient cause’ should receive liberal 
construction so as to advance substantial 
justice. 

if In the present case, it is only 
the Legal assistant who calculated the 
period of limitation from the endorsements 
in the certified copies of the judgments 
and decree-sheets and according to his cal- 
culation, he thought that 17th March, 1970 
was the last date by which these appeals 
could be filed. His note passed through 
the Assistant Legal Draftsman II. As al- 
ready noticed, there is nothing on record 
to show that the Assistant Legal Draftsman 
made the calculation by herself and the 
last date continued to be mentioned in the 
correspondence from the office of the 
Legal Remembrancer. It is admitted that 
the Government Advocate received the cer- 
tified copies of the judgments and decrees 
in all the five cases sometime in Janu- 
ary, 1970. No advice was sought from 
him as regards the last date of limitation. 
He also did not choose to verify ‘from the 
certified copies. It is thus obvious that 
the calculations were not made with due 
care and attention by any responsible off- 
cer. From the affidavit aE Shri Anil Kumar 
it appears that by a simple calculation while 
he was preparing the appeals for submis- 
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sion, he could find out that the last date 
of limitation was 14th March, 1970. It is 

er borne out from the affidavits that 
the office of the legal remembrancer ac- 
corded sanction for filing the appeals on 
16th March, 1970 itself and they informed 
the Government Advocate by a telegram. It 
is thus more clear that the mistake 
committed by the Department (office of 
the Legal Remembrancer) or the office of 
the Government Advocate was without any 
real excuse. The facts and circumstances 
of the case do not give rise to a sufficient 
cause which may entitle the appellant for 
extension of time. of them do not 
appear to have acted with due care and 
attention. 


8. Shri Rajnarain, learned Addi- 
tional Advocate General has placed reli- 
ance on State of U. P. v. Pt. Brij Mohan 
Narain Kaul, 1958 All LJ 119. In that 
case it appears that the Legal Remembran- 
cer to the State Government sent the tele- 
pram to the Collector directing him to file 
the appeal and at the same time informing 
him that the period of limitation was to 
expire on 24th November, 1956. The 
appeal was then filed on 24th, but on cal- 

ation by the office of the High Court it 
was found that the period of limitation 
actually expired on 28rd November. The 
learned Judge of the Lucknow Bench held 
that the mistake was evidently a bona fide 
mistake inasmuch as the appellant was en- 
titled to rely on ‘the information of the 


Legal Remembrancer which “pasa ong 


turned out to be incorrect. According to 
the learned Judge, this was a good ground 
for condoning the delay. As to whether 
in a particular case there is sufficient cause 
or not is a question of fact and a decision 
in one case cannot be an authority for 
another case. Apart from this, in the 
Lucknow case, it was the legal Remem- 
brancer who informed the Collector about 
the last date of limitation, whereas in the 
resent case, it is admitted that it was 
the Legal Assistant who calculated and de- 
cided the last date of limitation as 17th 
March, 1970. The matter was never con- 
sidered by the Legal Remembrancer or any 
of his subordinate officers. The basis of 
the information was thus admittedly the 
calculation of a clerk. Again, in that case 
the information was given to the collector 
who cannot be said to be so much ac- 
quainted with the law as a practising law- 
yer. In the present case, the appeals were 
filed by the Government Advocate and the 
certified copies of the judgments and de- 
crees were received by him as early as 
January, 1970 when he was requested to 
give his opinion. Though the opinion was 
not solicited as regards limitation, but he 
would have been well advised if he could 
verify the information as regards the last 
date of limitation by himself, but it was 
not done. Thus the decision in 1958 All 
LJ 119 is of no help in the present case. 


State v. Ramnath (Jain J.) 


A.L R. 


9. In Soneswar (Das) Pandit vy. 
Kanakram, AIR 1928 Cal 249, Rankin, Fe 
for the Court observed: 


“I do not quite understand that; but 
my view is, looking at this matter for my- 
self, that what has happened is that from 
the ordinary point of view the mistake has 
been made without any real excuse. In 
these circumstances I am not prepared to 
hold that there was sufficient cause under 
Section 5, Limitation Act. I would be 
very much against laying down a wide and 
general rule as to the construction of Sec- 
tion 5. I think the discretion of the Court 
has to be exercised on all the facts in each 
particular case.” 


10. Thus the case has to be de- 
cided as to the existence of sufficient cause 
with regard to the facts and circumstances 
of each case. 


11. Learned Additional Advocate 
General has also placed reliance on the un- 
reported decision of this Court, Badrinarain 
v. Indernath, Civil First Appeal No. 19 of 
1959 decided on 25-4-1960 (Raj). In that 
case the Senior Civil Judge, Jaipur City 
dismissed an appeal under One 17, 
Rule 3, C. P. C. on 8rd October, 1958. 
Instead of filing a further appeal, the 
ed was advised to present an application 
or restoration. The restoration application 
was dismissed on T pal 1959. He 
was again advised to file an appeal against 
tbat Order which was eventually dismiss 
on 13th July, 1959. Then on 16 
July 1959, he presented the appeal an 
claimed extension of time under S. 5 and 
14 of the Indian Limitation Act on the 
ound that all the time he was acting bona 
de pursuing the remedy whic e was 
advised to pursue by a counsel of standing. 
In these circumstances the Division Benc 
held in page the remedy he acted bona 
fide under the advice given by a leading 
advocate. From the facts narrated above, 
it will appear that this decision has got no 
application to the facts of the case in hand. 
In the instant case, no advice of a lawyer 
was sought. The office of the Legal Re- 
membrancer did not seek the opinion of 
the Government Advocate on the point. 
Thus no case of bona fide advice is involv- 
ed. The mistake, as indicated above, has 
happened not on account of a bona fide 
advice but on account of want of due care 
and attention. 


12. In Khajeh Habibullah v. Abdul 
Karim, AIR 19383 Cal 462, an appeal was 
filed out of time by two days. e ex- 
planation given for the delay was that in 
accordance with the long standing practice 
the clerk of the Government Pleaders 
office inquired of the stamp reporter as to 
the last day for filing the appeal, and be- 
lieving in good faith his eledin to be 
correct the appeal was filed. It was ob- 
served by the, Learned Judges of the Cal- 
cutta High Court, “Now it may be stated 
at once that. neither the stamp reporter nor 
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anybody attached to his office is under 
any oblization to inform litigants or their 
advisers as to the last dates for filing ap- 
eals in this Court.” The litigant or his 
fal advisers (in this case the Senior Gov- 
emment Pleader or the Assistant Govern- 
ment Pleader) is responsible .for making 
calculations of the nature referred to above 
and no one can be allowed to fasten res- 
ponsibility on any of the clerks attached 
to the office of the stamp reporter in cases 
of this description. The mistake such as it 
was, was not of the legal adviser or his clerk 
but of somebody else who is in no better 
osition than the man in the street. We 
ave v carefully considered the submis- 
sion made by the Senior Government Plea- 
der, but it strikes us that this is not a case 
for the exercise of our discretion under Sec- 
tion 5 Limitation Act. 

13. We are in respectful agree- 
ment with the view taken in the Calcutta 
case referred to above. In the present case 
Purshottam Nath Mathur was not the right 
person to take’ the decision about the last 
date of limitation and if everybody _ else 
acted upon his note, it cannot be said that 
they acted in good faith. 

It has also been submitted before us 
that the appeals involve matters of great 
importance and if the appeals are dismiss- 
ed, the decrees’ will go unchallenged and 
it will cause great hardship. In General 
Accident Fire and Life Assurance Corpora- 
tion Ltd. v. Janmahomed Abdul Rahim, 
AIR 1941 PC 6, the Board has laid down 
that the Limitation Act ought to receive 
such a construction as the language in its 
plain meaning imports. The rule must be 
enforced even at the risk of hardship to a 
particular party. The Judge, cannot, on 
equitable grounds enlarge the time alow- 
ed by the law, postpone its operation, or 
introduce exceptions not recognised by it. 
In this view of the Law, we regret we 
are unable to help the appellants. 


14. In our considered opinion, no 
case of sufficient cause has been made out 
by the appellants and we have no alter- 
native but to dismiss the five appeals as 
out of time. seca s Os appeals are 
dismissed. A copy of this order will be 
attached in each case. 


Appeals dismissed. 
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Waryam Singh, Appellant v. Sukhdeo 
Prasad peter another, Respondents. 

First Appeal No. 91 of 1968, D/- Il- 
2-1972, against juo gaont and decree of 
Shambhu Sahay, Addl. Dist. 
nagar, D/- 29-8-1968. 

(A) Motor Vehicles Act (1939), S. 2 
(18) — Definitions — Term Motor Vehicle 
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includes a tractor with trolley attached — 
If trailer is used for carriage of goods it 
falls within definition of ‘goods vehicle’. _ 
| (Para 8) 

(B) Rajasthan Motor Vehicles Taxa 
tion Act (11 of 1951), S. 3 — Rajasthan 
Motor Vehicles Taxation Rules (1951), Rule 
28 (h) — Exemption — “Agricultural ope- 
rations” — Carrying of bricks in tractor 
trailer from market . town to cultivators 
village for construction of house or cattle 
shed is not agricultural operation — Ex- 
emption under rule not available nor is it 
available if tractor is hired even for agri- 
cultural operations. (Para 13} 


L. R. Mehta and B. R. Arora, for Ap- 
pellant; P. C. Mathur, for Respondents, 


JUDGMENT:— This is a plaintiffs 
appeal arising out of the judgment and de- 
cree of the learned Additional District 
Judge Sri Ganganagar dated 29-8-68 dis- 
missing his suit for ages for malicious 
prosecution for offences under Section 42 
read with Section 128 of the Motor Vehbi- 
cles Act, 1939 and under Section 11 of the 
Rajasthan Motor Vehicles Taxation Act 

ile dismissing the suit the trial court 
awarded costs of the _ litigation as also 
compensatory costs to the tune of Rupees 
200/- to each of the two defendants. 


2. Plaintiff Waryam Sin was an 
agriculturist who had his agricultural lands 
in his personal cultivation in Chak 
No. 26H, Tehsil Karanpur. Waryam Singh 
also resided there. His case was that he 
cultivates his field with the help of a trac- 
tor and he had his own tractor No. RJK 
4507 to which a trailer or trolley was at- 
tached. On 18-8-64 the plaintiff had sent 
his tractor to Karanpur with its driver 
for bringing diesel oil as also some Pucka 
ricks in connection with the construction 
of his house as well as cattle sheds situat- 
ed at Chak No. 26-H. While the tractor 
was on its way back, defendant No. 1 Shri 
Sukhdeo Prasad, who was at that time a 
Transport Sub-Inspector, seized it. In 
spite of the repeated requests of the driver, 
Shri Sukhdeo Prasad did not release the 
tractor. According to the plaintiff, Shri 
Sukhdeo Prasad was duly informed that 
the material loaded in the trailer belonged 
to the plaintiff and it was being carried to 
Chak No. 26H to be used for agricultural 
purposes. The Sub-Inspector, however, did 
not heed the request of the driver and 
threatened him with a prosecution and at 
the same time demanded illegal gratifica- 
tion to the tune of Rs. 300/. As the 
driver was not agreeable to pay the bribe, 
the plaintiff was challaned = defendant 
No. l in the Court of Sub-Divisional 
Magistrate, Karanpur for offences under 
Section 11 of the Motor Vehicles Taxation 
Act and 42/123 of the Motor Vehicles Act. 
The plaintiff averred that though he was 
convicted by the learned Sub-Divisional 
Magistrate having been sentenced to a fine 
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of Rs. 100/- for the offence under the 
Motor Vehicles Act and Rs. 50/- for the 
offence under Section 11 of the Motor 
Vehicles Taxation Act, on appeal he was 
acquitted by the learned Additional Ses- 
sions Judge, Sri Ganganagar. The plaintiff 
maintained that his prosecution was mali- 
cious and without reasonable and probable 
cause for the same. The suit was filed 
both against Shri Sukhdeo Prasad, the 
Transport Sub-Inspector as well as the 
State of Rajasthan. The plaintiff claimed 
Rs. 10000/- as general damages and 
Rs. 1000/- as special damages on account 
of the e es incurred by him in defend- 
ing himself in the criminal case upto the 
stage of appeal and also on account of cer- 
tain sundry items. 


3. The suit was resisted by the 
two defendants. It was denied that the 
Sub-Inspector had demanded any bribe or 
that there was any malice on the part of 
Sukhdeo Prasad in seizing the tractor and 
the trolley or in launching the prosecution 
against the plaintiff. According to the de- 
fendants, the driver of the plaintiff had not 
stated that the bricks were being taken for 
the construction of the plaintiff's house or 
the cattle sheds. 


4, The learned Additional District 
fudge framed the necessary issues and then 
after recording the evidence of both the 
parties came to the conclusion that the 
plaintiff was found to have contravened the 
terms of the permit by transporting bricks 
which were not meant for any agricultural 
purpose. utes beg there was reason- 
able and probable cause for defendant 
No. 1 to check and seize the tractor and 
the trolley. He also found that no malice 
on the part of the defendant No. 1 was 
established though the learned Judge add- 
ed that the plaintiff himself might have 
threatened defendant No. 1 and it was 
perhaps for this reason that defendant 
No. 1 had to engage his own counsel even 
in the criminal case besides the prosecutor 
who was there on behalf of the prosecution. 
In the result, the learned Additional Dis- 
trict Judge held that the plaintiff had 
miserably failed to prove his case. As re- 
ards the pnan and special damages, the 
earned Judge came to the conclusion that 
Rs. 4000/- could have b 
soner damages and Rs. 860/- as special 

mages, if the plaintiff had otherwise suc- 
ceeded. For awarding compensatory costs 
to each of the two defendants, the learn- 
ed Judge observed that the litigation was 
Iaunche by the plaintif with false and 
vexatious allegations and only to harass de- 
fendant No. 1 in a spirit of revenge, as he 
has put it. 


5. In assailing the judgment and 
decree of the Court below, learned counsel 
for the a ene has contended that the 
laintiff had not utilised the tractor for any 
hire or reward even according to the de- 
fendant No. 1 himself and, therefore, there 


een awarded as 
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was no reasonable and probable cause for 
the plaintifs prosecution. He er sub- 
mitted that the plaintif has proved the 
existence of „malice on the part of defen- 
dant Shri Sukhdeo Prasad. 


6. A perusal of the judgment of 
the learned Additional Sessions Judge in 
the criminal case reveals that he came to 
the conclusion that no offence under Sec- 
tion 42 read with 123 of the Motor Vehi- 
cles Act was committed because the trac- 
tor was not being used for hire or reward. 
As regards the other count the learned 
Judge held that the tractor and the trolley 
were not being used for an agricultural 
purpose. In that connection he observed 
that the word ‘agricultural purpose’ was 
not defined in the statute and, therefore, it 
has to be taken in its ordinary dictionary 
sense. For this reason he came to the 
conclusion that even the offence under Sec- 
tion 1] of the Rajasthan Motor Vehicles 
Taxation Act was not proved by the plain- 
tiff and accordingly he allowed the appeal 
and acquitted the plaintiff (accused in the 
criminal case). 

i I may first read the relevant 
provisions of the Motor Vehicles Act, 1989: 

8. Section 2 (18) defines “motor 
vehicle” as follows:— 


“S. 2 (18) “Motor vehicle” means any 
mechanically propelled vehicle adapted 
for use upon roads whether the power of 
propulsion is transmitted thereto from an 
external or internal source and includes a 
chassis to which a body has not been at- 
tached and a trailer; but does not include 
a vehicle running upon fixed rails or 
a vehicle of a special type adapted 
for use only in a factory or in any other 
enclosed premises.” 

“trailer” 


Section 2 (82) defines the term 
which means any vehicle other than a side- 
car, drawn or intended to be drawn by a 
motor vehicle. Then sub-section (8) of sec- 
tion 2 defines a “goods vehicle” which 
means any motor vehicle constructed or 
adapted .for use for the carriage of goods, 
or any motor vehicle not so constructed or 
adapted when used for the carriage of 
goods solely or in addition to passengers. 
A perusal of these provisions shows that 
the term “motor vehicle” will take in a 
tractor as well as a trolley attached to it 
and if the trailer is used for the carriage 
of goods which undoubtedly it is, then it 
will be falling within the definition of the 
term “goods vehicle”. The term “transport 
vehicle” means a public service vehicle or a 
goods vehicle. (vide S. 2, sub-clause (83).). 

9. Now sub-section (1) of Sec. 42 
provides for necessity for permits. It inter 
alia lays down that no owner of a trans- 
port vehicle shall use or permit the use of 
a transport vehicle in any public place, 
save in accordance with the conditions of 
a permit granted or counter-signed by a 
Regional or State Transport Authority or 
the Commission authorising the use of the 


1972 


vehicle in that place in the manner in 
which the vehicle is being used. Sub- 
section (8) lays down to what transport 
vehicles Sub-section (1) shall not apply. 
Clause (i) of Sub-section (8) may be notic- 
ed here. It reads: 

“(i) except as may otherwise be pres- 
cribed, to any goor vehicle which is a 
light motor vehicle and does not ply for 
hire or reward, or to any two-wheeled 
trailer with a registered laden weight not 
exceeding 800 Kilograms drawn by a motor 


car. 
This sub-clause would not obviously apply 
to a trailer attached to a tractor. There- 
fore, where the trailer or trolley is attach- 
ed to a tractor sub-section (1) of Section 42 
shall apply and a permit shall be necessary 
for authorising its use in any public place. 

10. Section 123 provides for 
punishment for contravention of Section 42 
or for contravention of any condition of the 


permit. 

11. Permits for transport vehicles 
are of two kinds namely, private carriers 
permit, or public carriers permit, in 
accordance with the provisions of 
Chapter IV of the Motor Ve- 


hicles Act and the relevant Rules. It is 
not disputed in the present case that the 
plaintiff had a private carriers permit for 
the tractor and the trolley. Since it is not 
shown that the tractor and the trolley was 
transporting any goods for hire or reward 
at the time, the prosecution on that count 
was hardly justified. 


12. I may next tum to the rele- 
vant provisions of the Rajasthan Motor 
Vehicles Taxation Act, 1951. Section 4 
lays down that 


“save as otherwise provided by this 
Act or by Rules made thereunder or by any 
other law for the time being in force, no 
motor vehicle shall be used in any public 
place or kept for use in the State of Rajas- 
than unless the owner thereof has paid in 
respect of it, a tax at the appropnare rate 
specified in the schedules to this Act with- 
in the time allowed by Section 5. Save as 
hereinafter specified, suc tax shall be 
payable annually notwithstanding that the 
motor vehicle may from time to time cease 
to be used.” 


Section 8 lays down that the State 
Government may by notification in the 
official gazette exempt either totally or 
partially any motor vehicles or class of 
motor vehicles from the payment of the 
tax imposed by this Act. Then Sec. 22 
empowers the State Government to make 
rules by notification for carrying into effect 
the purposes of the Act. The State Gov- 
ernment have framed the Rajasthan Motor 
Vehicles Taxation Rules, 1951 in exercise 
of this power. Rule 27 lays down the ex- 
emptions and exceptions. It reads: 


“R. 27. Exemptions and exceptions.— 
Under Section 3 Ay the Act the Government 
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are pleased to exclude from the operation 
of the Act the classes of motor vehicles 
specified in Rules 28 and 29 to the extent 
specified therein: 


Provided that no transport vehicle re- 
gistered outside Rajasthan and brought 
within it for temporary use shall be so 
excluded unless reciprocal arrangements for 
exemption from the payment of the tax 
have been agreed to and are certified to 
exist by the Rajasthan Transport Authority 
constituted under Section 44 of the Motor 
Vehicles Act, 1989 (Act IV of 1989).” 
Rule 29 relates to partial exemption from 
payment of tax in respect of motor vehi- 
cles used for the conveyance of pupils to 
and from a school and such vehicles are 
liable to half the tax prescribed for private 
vehicles. Rule 28 is about complete ex- 
emption from payment of the tax. There 
are various clauses in it and the relevant 
clause here is clause (h) which reads: 


“Cl. (bh). Any tractor or a combination 
of a tractor and a trailer used solely for 
carrying out agricultural operations: 


Provided that when such a tractor, or 
a combination of a tractor and a trailer is 
used for hire or reward, it shall be Hable 
to payment of tax in accordance with Sche- 
dule II to the Act. 


Explanation. For the purpose of this 
clause the expression “agricultural opera- 
tions” shall mean tilling, sowing, harvesting 
or crushing of agricultural produce or any 
other similar operation carried for the pur- 
pose of agricultural and shall include car- 
rying of produce of farm to market towns 
and manure and seeds from market towns 
to farm.” 


13. The above rule is clear enough 
and it shows that for earning complete 
exemption a tractor or a trailer must be 
used solely for carrying out agricultural 
operations. In other words, if they are 
used not solely for ee out agricul- 
tural operations but also for other pur- 
poses, then the exemption would not be 
available. The term “agricultural opera- 
tions” has been defined in the explanation 
and it means tilling, sowing, harvesting or 
crushing of agricultural produce or any 
other similar operation carried out for the 


purpose of agriculture. ‘Therefore, the 
other operations must be similar to tilling, 
sowing, harvesting or crushing. The in- 


clusive part of the definition would take in 
carrying of the produce of farm to mar- 
ket towns and manure and seeds from mar- 
ket towns to farm. Carrying of bricks 
from market towns to the village of the 
cultivator for the purpose of construction of 
a house or cattle shed cannot be said to 
be an operation similar to that of tilling, 
sowing, harvesting or crushing of agricul- 
tural produce. Nor does it amount to car- 
rying of produce of farm to market towns 
and manure and seeds from market towns 
to farm. Also the use of a tractor on hire 
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even for agricultural operations _ aforesaid 
shall not attract the exemption clause. 


14, Section 17 of the Rajasthan 
Motor Vehicles Taxation Act empowers any 
police officer in iform not below 
such rank as may be prescribed and any 
officer of the Transport Department not 
below the rank of a Sub-Inspector to re- 
quire the driver of any motor vehicle in 
any public place to stop the vehicle and 
cause it to remain stationary so long as 
may reasonably be ar age for the pur- 
pose of satisfying himself that the amount 
of the tax due in accordance with the pro- 
visions of this Act in respect of such vehi- 
cle has been paid. Sub-section (2) lays 
down that where any tax due in respect of 
any vehicle has not been paid, any officer 
referred to in sub-section (1) _ may seize 
and detain such vehicle and take or cause 
to be taken such steps as he may consider 
necessary for the safe custody of the 
vehicle until it is produced before the Tax- 
ation Officer of the area concerned within a 
reasonable time or the tax due in respect 
of the vehicle is paid. Section 11 of the 
Act lays down that whoever contravenes 
su of the P genoa of this Act or of any 

e made thereunder shall on conviction be 
punishable with fine which may extend to 
Rs. 200/- and in the event of such person 
having been previously convicted of an 
offence under this Act or under any rule 
made thereunder with fine which may ex- 
tend. to Rs. 300/-. 


15. The Sub-Inspector of the 
Transport Department namely, defendant 
No. 1 could therefore have stopped the 


vehicle for the purpose of examination and 
as he felt that the tax had not been paid, 
he could seize the vehicle. e prosecu- 
tion of the plaintiff for this offence cannot, 
therefore, be said to'be without reasonable 
or probable cause. 


16. The learned Additional District 
Judge was, therefore, right in dismissing 
the plaintiffs suit. However, I do not 
find sufficient justification for the learned 
Additional District Judge to have awarded 
compensatory costs to the two defendants. 
At any rate, for one of the two counts the 
P could have a grievence and, there- 
ore, on his acquittal he could have thought 
of going to a court of law, though as I 
have already held there appeared to be 4 
reasonable and probable cause for defen- 
dant No. 1 to seize the tractor and the 
trolley and to have filed a complaint in the 
court. The mere fact that the offence 
under Section 42 read with Section 128 of 
the Motor Vehicles Act was also added 

ill not mean that the prosecution on that 


count was necessarily mala fide. It may 
be on account of lack of eer of 
the legal position regarding this count. 


17. The result is that I allow the 
appeal in part. The judgment and decree 
of the learned trial fudge shall stand as 
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it is subject to the modification that the 
awarding of compensatory costs of Rupees 
200/- each to the two defendants is set 
aside. The partes are, however, left to 
bear their own costs of this ap 


ppeal partly allowed. 
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V. P. TYAGI, J. 

K. N. Joshi, Petitioner v, The State of 
Rajasthan, Respondent. 

Civil Writ Petition No. 144 of 1972, 
D/- 31-1-1972. 

(A) Constitution of India, Art. 213 — 
Emergency Legislative power of Governor 
— Promulgation of Rajasthan Urban ïm- 
provement (Amendment) Ordinance (1972) 
~ Validity — Held, Governor had power 
to enact the Ordinance and the motive 
with which it was promulgated could not 
be looked into by the Court. (X-Ref:— 
Art. 226; Sch. VIL List If, Entry 5). 

(Para 8) 

(B) Constitution of India, Art. 254 — 
Promulgation of Rajasthan Urban Improve- 
ment (Amendment) Ordinance (1972) with- 
out getting President’s assent — Validity. 


The validity of the Rajasthan Urban 
Improvement (Amendment) Ordinance 
1972) cannot be questioned as being vio- 

tive of Article 254 of the Constitution. 
The Governor has power under Article 213 
of the Constitution to promulgate Ordin- 
ance in respect of the subject covered by 
List II of the Seventh Schedule even if the 
parent law which contains provisions about 
acquisition of land was enacted after gett- 
ing President's assent. The impugned 
Ordinance deals only with the Constitution 
of the Improvement Trusts and, therefore, 
it was not necessary to get the assent of 
the President on such Ordinance. 

, l (Para 12) 

(C) Constitution of India, Article 14 
w Rajasthan Urban Improvement (Amend- 
ment) Ordinarce (1972) is not violative of 


Article 14. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1969 SC 903 = 1969-1 SCR 


478, State of Punjab v. Satya Pal 4 


853 (FB), N. Srinivasan v, State 6 
AIR 1968 Madh Pra 89 = 1968 Lab 
IC 505, Upendralal v. Smt. 
Narainee Devi Jha 
AIR 1966 Madh Pra 110 = 1966 Jab 
LP 108,  Chhotabhai nee 
Patel and Co. v. State of Madhya 


esh 

AIR 1962 Mys 218, P. Achiah Ch 
V. State of Mysore 4, 10 
AIR 1960 Orissa 46 = ILR (1959) 

Cut 203, Bhupendra Kumar Bose v. 

State of Orissa é 
AIR 1959 SC 808 = (1959) Supp 

(1) SCR 819, Gulapalli Nageshwara . 
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>, 


` tical motives and 


= 


1972 
Rao v. Andhra Pradesh State Road 


Transport Corpn. 

AIR 1953 SC 375 = 1954 SCR 1, 
K. C. Gajapati Narayan Deo v. 
State of Orissa 

(AIR 1950 FC 59 = 51 Cri Lj 921, 
Lakhi Narayan Das v, Province of 


Bihar 

AIR 1950 Pat 882 = 51 Cri LJ 1251, 
Ratan Roy v. State of Bihar 4A T 

1942 AC 206 = 1941-3 All ER 888, 
Liversidge v. Anderson 

1924 AC 328 = 180 LT 788, Attorney 
General for Ontario v. Reciprocal 
Insurers 


M. B. L. Bhargava with A. K. Bhan- 
dari, for Petitioner; S. K. Tewari, Dy: 
Govt. Advocate, for State. 


ORDER:— The validity of the Rajas- 
than Urban Improvement (Amendment) 
Ordinance, 1972, (hereinafter the 
Ordinance) has been challenged by peti- 
tioner K. N. Joshi, who was the member 
of the Urban Improvement Trust, Jodh- 
pur, having been elected to that body by 
the Municipal Council, Jodhpur. The main 
grounds of challenge are,-— 

_ (1) that the Governor while 
gatin 
consideration before the 


President nor has 
the assent of the President been obtained 
on it; 


(2) that the Governor while exercising 
this emergency legislative power acted on 
the advice of the executive Government, 
which tendered that advice on the eve of 
the general election to achieve certain poli- 
this power under Arti- 
cle 218 of the Constitution has been used 
by the Governor in a mala fide manner. 


(3) that the impugned Ordinance con- 
fers arbitrary and unbridled power on the 
Government and, _ therefore, it is violative 
of Article 14 of the Constitution. 


2. A notice was given to the Advo- 
cate General to show cause why this peti- 
tion may not be admitted. Mr. Tewari, 
Deputy Government Advocate, has, how- 


ever, appeared on his behalf. 


B. It is conteaded by Mr. Tewari 
that the motive for promulgating the Ordin- 
ance is irrelevant, and the Court has no 
Şurisdiction to examine the motive or the 
circumstances necessitating the promulga- 
tion of the Ordinance by the Government. 
According to learned Deputy Government 
‘Advocate these matters are not justiciable. 


> ii 


promul- 


As regards the assent of the President it 
was urged that the Court while examining 


this question should look to the contents of 
the Ordinance and if it is discovered that 
the Ordinance was promulgated by the 
Governor in the exercise of his legislative 
power under Entry No. 5 of List II of VII 
chedule of the Constitution then there 
was no necessity to secure the assent of 
the Presid 


ent, even though the parent Act, 
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the Ordinance did not place it for 


[Prs. 1-6] 


which stands amended by 
Ordinance, got the assent of the President. 
Regarding the arbitrary nature power 
alleged to have been conferred on the 
executive of the State Government it was 
argued by Mr. T the effect of 
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ewari that 
the amendment of Section 9 of the parent 
Act is only to do away with the represen- 
tatives elected by the Municipal Council, 
otherwise in substance the constitution of 
the Trust is the same and there is not any 
oS alteration in the constitution there- 
Or. 

_ 4, Mr. Bhargava, appearing on be- 
half of the petitioner, has placed reliance 
on the following authorities in support of 

is arguments:— Ratan Roy v. State of 
Bihar, AIR 1950 Pat 382; State of Punjab 
v. Satya Pal, AIR 1969 SC 903; Bhupendra 
Kumar Bose v. State of Orissa, AIR 1960 
Orissa 46; P. Achiah Chetty v. State of 
Mysore, AIR 1962 Mys 218. 

5. The Ordinance was promulgated 
by the Governor in the exercise of his 
powers under Article 218 of the Constitu- 
tion and is dated January 6, 1972. It is 
not disputed that the State Legislature was 
not in session when this Ordinance was is- 
It is mentioned in the Ordinance 
that the Governor has satisfied himself 
about the circumstances which existed for 
issuing the Ordinance and which were 
necessary to take such immediate action. 
The question is whether this Court can 
look into these circumstances, which neces- 
sitated the promulgation of the impugned 
Ordinance and for which Governor had 
satisfied himself before he exercised his 
emergency legislative power under Arti- 
cle 218 of the Constitution. 


6. Article 218 (1) of the Constitu- 
tion provides that if at any time, except 
when the Legislative Assembly of a State 
is in session, the Governor is satisfied that 
circumstances exist which render it neces- 
sary for him to take immediate action, he 
may promulgate such Ordinance as the 
circumstances appear to him to require. 
This language of Article 213 clearly indi- 
cates that it is Governor and the Governor 
alone who has to satisfy himself about the 
existence of such circumstances necessitat- 
ing the promulgation of the Ordinance. In 
my opinion the existence of such a neces- 
sity is not justiciable for which the Courts 
can be ed upon to examine by apply- 
ing objective tests. This view was taken 
by the Federal Court in Lakhi Narayan 
Das v. Province of Bihar, AIR 1950 FC 
59. This view was also expressed by the 
Madhya Pradesh High Court in Upendralal 
v. Smt. Narainee Devi Jha, ATR 1968 Madh 
Pra 89. The Supreme Court in Gullapalli 
Nageswara Rao v. Andhra Pradesh State 
Road Transport Corpn., AIR 1959 SC 308, 
has held that the motive with which the 
law has been promulgated under the emer- 
gency power under icle 218 of the 
Constitution is not relevant factor to be 
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considered by the Court. The same view 
was taken by the Kerala High Court in 
N. Srinivasan v. State, AIR 1968 Ker 158 
(FB). In view of these judgments I am 
definitely of opinion that the Courts of law 
cannot be ed upon to go into the ques- 
tion of motive or the presence of the cir- 
cumstances which prompted the Governor 
to take the emergency measure by promul- 
gating an Ordinance under Article 213 of 
the Constitution. 


7. Mr. Bhargava in support of his 
contention placed reliance on a decision of 
the Patna High Court in AIR 1950 Pat 882. 
The view taken in that case is: 

a eee A Government might falsely 
say that in its opinion the circumstances 
required the action taken. The safeguard 
may be slender, but it is not nugatory be- 
cause the Courts can always enquire i 
mala fides have become apparent, and it 
might well be that a Government umscru- 
pulous enough to make an emergency an 
excuse for unjust action might yet hesi- 
tate and the Governor at the head of it, 
however constitutional, might | even more 
hesitate, to give a formal certificate imply- 
ing honest examination of the circumstan- 
ces and the formation of an honest opi- 
nion. Moreover, the more slender the safe- 
guard, the more neous must the Courts 
examine it and apply it.” 

These are the words of- Meredith, C. J. 
Sarjoo Prasad, J., while supporting i 
view has also observed:— 


“It must also be remembered at the 
same time that wherever a legislation uses 
the word “satisfied”, it must mean reason- 
ably satisfied. I again quote for my autho- 
rity the decision of the House of Lords in 
Liversidge v. Anderson, 1942 AC 206 = 
1941-8 All ER 338. In that case Lord 
Wright pointed out “satisfied” must mean 
“reasonably satisfied”. It cannot import an 
arbitrary or irrational state of being satis- 
fied. It is, therefore, quite obvious that if 
it is found on the very face of an Ordin- 
ance that it is an irrational and an un- 
reasonable piece of legislation, a Court of 
law would certainly be entitled to hold that 
the legislation is invalid and pronounce 
against its being enforceable. My learned 
brother himself points out: “Courts can 
always enquire if mala fides have become 
apparent.” 


In my opinion, that is never the purpose 
of Article 213 of the Constitution. Such a 
legislation would be declared void on_ the 
ground of mala fides and as being wholly 
unreasonable on the very face of it.” 

These observations of the leamed Judges 
of the Patna High Court in view of the 
later decision of the Supreme Court in AIR 
1959 SC 308, are no longer a good law. 
The Supreme Court has specifically laid 
down that motive is always irrelevant to 
judge the validity of a legislation. In this 
state of law it is not open to the Court to 
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go behind the motive which prompted the 
emergency legislative authority, i. e., the 
Governor to promulgate the Ordinances 
The question before the Supreme Court in 
the above case was whether the validity of 
the law could be examined by the Court 
on the ground that it was a colourable 
legislation and it was in that context that 
their Lordships observed as follows: 


l the argument that the 
doctrine of colourable legislation imputes 
dishonest motive or mala fides to the State 
making the law. But, Mukherjea J., as he 
then was, clarified the legal positon, in 
K. C. Gajapati Narayan Deo v. State of 
Orissa, 1954 SCR 1 = AIR 1953 SC 375. 
It was contended in tbat case that the 
Orissa Estates Abolition Act, 1952, was a 
colourable legislation an as such void. 
Adverting to that argument, Mukherjea J. 
as he then was, says at p. 10 (of SCR): (at 
p. 379 of AIR) thus: 


Tt may be made clear at the outset 
that the doctrine of colourable legislation 
does not involve any question of bona fides 
or mala fides on the part of the legisla- 
ture. The whole doctrine resolves itself 
into the question of competency of a parti- 


ese t@eeeneeaeweeas 


. cular legislature to enact a particular law. 


If the legislature is competent to pass 4 
particular law, the motives which impelled 


it to act are really irrelevant. On the 


other hand, if the legislature lacks compe- 
tency, the question of motive does not arise 
at all. Whether a statute is constitutional 
or not is thus always question of power 
oo a D oes of a State dis- 
utes the legislative owers amongst 
different bodies, which ae to act sa 
their respective spheres marked out by - 
specific legislative entries, or if’ there are 
limitations on the legislative authority in 
the shape of fundamental rights, questions 
do arise as to whether the Palaa in a 
particular case has or has not in respect to 
the subject-matter of the. statute or in the 
method of enacting it transgressed the 
limits of its constitutional powers. Such 
transgression may be patent, manifest or 
direct, but it- may also be disguis 
covert and indirect and it is to this latter 
class of cases that the expression ‘colour- 


able legislation’ has been applied in certain 
judicial pronouncements. The idea con- 
veyed by the expression is that although 


apparently a legislature in passing a sta- 
tute purported to act within the limits of 
its powers, yet in substance and in reality 
it transgressed these powers, the transgres- 
sion being veiled by what appears on pro- 


per examination, to be a mere pretence or 
disguise. As was said by Duff J., in At 
torney-General for Ontario v. Reciprocal 


Insurers, 1924 AC 328 at p. 387. 


“Where the law making authority is of 
a limited or qualified character it may be 
necessary to examine with some strictness 
the substance of the legislation for the 
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purpose of determining what is that the 
Pahus is really doing.’ 

In other words, it is the substance of 
the Act that is material and not merely 
the form or outward appearance, and if the 
subject-matter in substance is some- 
thing which is beyond the powers of that 
Legislature to legislate upon, the form in 
which the law is clothed would not save it 
from condemnation. The Legislature can- 
not violate the constitutional prohibitions 
by employing an indirect method.” 

The learned Judges after discussing the 
aforesaid observations of Mukherjea J., ob- 
served as follows,— 


“The Legislature can only make laws 
within its legislative competence. Its legis- 
lative field may be circumscribed by spe- 

ific legislative entries or limited by Funda- 
mental Rights created by the Constitution. 
The Legislature cannot over-step the field 
of its competency, directly or indirectly- 
The Court will scrutinize the law to ascer- 
tain whether the Legislature by device por 
ports to make a law which, though in form 
ap to be within its sphere, in effect 
aad substance, reaches beyond it. Hf, im 
fact, it has power to make the law, its 
motives in making the law are irrelevant.” 
(The underlining is mine) 

8. The only question, therefore, 
that remains to be examined by the Court 
is that whether the Governor had power to 
enact the impugned Ordinance or not? The 
motive with which the Ordinance is pro- 
mulgated is, therefore, quite irrelevant and 
cannot be looked into by the Court if it is 
of opinion that the Governor has acted 
within his legislative competence under 
Article 213 of the Constitution. 


9. ` Enty No. 5 in List II of Seche- 
aed VII of the Constitution reads as fol- 
ows,— 


“5. Local Government, that is to say, 

the constitution and powers of municipal 
corporations, improvement trusts, district 
boards, mining settlement authorities and 
other local authorities for the purpose of 
local! self-government or village administra- 
tion.” 
In the presence of this 
legislative competence of the Governor 
cannot be questioned with any justification. 
If the Governor after examining the circum- 
stances felt satisfied that the promulgation 
of the Ordinance was necessary when the 
State Legislative Assembly was not in ses- 
sion, the validity of the law cannot be 
. questioned on the ground that it was pro- 
mulgated by the Governor with mala fide 
intention. 


10. The validity of the Ordinance 
is also questioned on the ground that the 
assent of the President was {not obtained 
especially when the parent Act which 
stands amended by the Ordinance was as- 
sented to by the President. It is argued 
that the Rajasthan Urban Improvement 


entry No. 5 the 
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Act, 1959, was enacted with the assent of 
the President, and, therefore, it can be 
amended by such law which has also re- 
ceived the assent of the President. In 
support of this proposition the learned 
counsel for the petitioner placed reliance 
ae 1960 Orissa 46 and AIR 1962 Mys 


11. Article 254 is a relevant provi- 
sion under the Constitution which requires 
certain laws be enacted by the State legis- 
Jature only after the ‘assent of the Presi- 
dent is obtained. Under Clause (2) of 
Article 254 where a law made by the State 
Legislature with respect to one of the 
matters enumerated in the Concurrent List 
contains any provisions repugnant to the 
provisions of an earlier law made by the 
Parliament or of an existing law with res- 
pert to that matter, then, the law so made 

y the Legislature of State, shall prevail 
in the State only if it has been reserved for 
the consideration of the President and has 
received his assent. Under this provision 
of the Constitution only that enactment 
made by the State Legislature has to be 
reserved for consideration of the President 
and for his assent which contains provi- 
sions repugnant to the provisions of the 
law made earlier by the Parliament in re- 
lation to the subject enumerated in the 
concurrent List or is repugnant to an exist- 
ing law in respect to that matter. 


12. Existing law has been defined 
by the Constitution as the law which was 
in force at the time when the Constitu- 
tion came into force. It is not the case of 
the petitioner that the impugned Ordinance 
is in any manner Topu gnant to the provi- 
sions of any existing law and, therefore, on 
that account the question of declaring it 
invalid does not arise. The other contin- 
gency for reserving the Ordinance for the 
consideration of the President and receiving 
his assent thereto arises only when it is 
repugnant to an earlier law made by the 
Parliament on this subject. Jt may be 
mentioned that the Ordinance relates to 
the matter which is squarely covered by 
entry No. 5 of List II of the Seventh 
Schedule, which is exclusively a subject 
matter of the State Legislature, therefore, 
on that account also its validity cannot be 
questioned as being violative of Art. 254 
of the Constitution. The | Governor has 
power under Article 218 of the Constitu- 
tion to promulgate Ordinance in respect of 
the subject covered by List M of the 
Seventh Schedule even if the parent law 
which contains provisions about acquisition 
of land was enacted after getting Presi- 
dent’s assent. The impugned Ordinance 
deals only with the Constitution of the Im- 
provement Trusts and, therefore, it was not 
necessary to get the assent of the President 
on such Ordinance. The two authorities 
cited by Mr. Bhargava, however, do not 
throw any light on this proposition of law. 
Mr. Tewari on the other hand has refer- 
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red to an authority of Madhya Pradesh 
High Court in Chhotabhai Jethabai Patel 


and Co. v. State of Madhya Pradesh, AIR 
1966 Madh Pra 110, wherein an Ordinance 
which was promulgated to amend certain 
Rules to validate the appointments of cer- 
tain Agents, were challenged on the ground 
that the Ordinances did not receive the 
assent of the President. Their Lordships 
were of opinion that in order to judge 
whether a particular Ordinance requires the 
assent of the President or not regard must 
be had to the contents of the law itself. 
According to the tenor of the judgment of 
the Madhya Pradesh Hi Court if the 
Ordinance has been promulgated in res- 
pect of a subject which is within the com- 
petence of the State Legislature then the 
assent of the President is not necessary, if 
the two conditions mentioned in clause (2) 
of Article 254 are not attracted. It is true 
that the parent Act in the present case 
did receive the assent of the President, but 
since the parent Act contains certain pro- 
visions regarding the acquisition of pro- 
perty it was necessary that the legislation 
should have received the assent of the 
President before it becomes law. But the 
present Ordinance does not in any manner 
amen ose sections of the parent Act 
which necessitated the presentation of the 
bill for the consideration of the President 
or require the assent of the President, and, 
therefore, in my opinion it was not neces- 
sary that this Ordinance should have been 
put before the President for getting his as- 
sent before it was promulgated by the 
Governor. 


13. If we examine the contents of 
Section 9 of the parent Act and compare 
it with the changes brought in it by the 
amended Ordinance then it becomes clear 
that it does not confer any power on the 
State Government which may be called an 
arbitrary power. It cannot, therefore, be 
said with any justification that the impugn- 
ed Ordinance is violative of Article 14 of 
the Constitution. 

14, For the reasons mentioned 
above I find that this petition is miscon- 
ceived and it is, therefore, dismissed sum- 
marily. 

Petition dismissed. 
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C. M. LODHA AND M. L. JOSHI, JJ. 
Suraj Narain and another, Appellants 
v. Mangilal and others, Respondents. 
Civil Spl. Appeal Nos. 4 and 5 of 
1968, D/- 25-1-1972, against Judgment of 
an Shinghal If. reported in AIR 1968 Raj 


(A) Civil P. C. (1908), O. 22, R. 3 — 
Representative suit under by three members 
of public with consent of Advocate General 


CP/CP/B575/72/YPB 


Suraj Narain vy, Mangilal (Lodha J} 


A. I. R. 


—Death of two of them during pendency 
of suit and appeal — Effect. (X%-Ref:— 
O. 22, R. 11, $. 92). 

Where three members of the public 
brought a representative suit under Sec- 
tion 92 after obtaining the consent of the 
Advocate General and one each of them died 
during the pendency of the suit and appeal 
respectively and their names were struck 
off, the appeal by the remaining member 
alone is maintainable. AIR 1968 Raj, 314, 

. ATR 1988 PC 184, Followed. 
AIR 1967 SC 1415, Referred. (Para 4) 


(B) Civil P. C. (1908), S. 92 — Per- 
sons having interest in trust property. 

The words used in Section 92 do not 
indicate that the persons who may institute 
a suit thereunder must have a direct interest 
in the trust. Whether a person has in- 
terest in the particular trust has to be de- 
termined on the facts and circumstances of 
each case and also on the facts bearing 
on the relation of the person to the trust 
with reference to which the suit is brought. 

(Para 10) 

Persons who are not only interested in 
the preservation and proper management of 
trust property but are actual users of the 
property are persons having interest in the 
trust property within Section 92. AIR 1968 
Raj 314, Affirmed; AIR 1924 PC 221 (2) 
Distinguished. (Paras 9, 10) 

(C) Civil P. C. (1908), S. 92 — Re 
moval of trustee — Grounds for. 

A trustee acts in breach of trust in 
making a gift of a part of the trust pro- 
perty in favour of his wife. Where after 
the death of such trustee during the pen- 
dency of suit to remove him his legal re- 
presentatives are found to have been sup- 
porting the gift, they cannot be treated as 
acting in the interest of the trust. They 
cannot therefore be allowed to continue as 


trustees. AIR 1968 Raj 314, Affirmed. 
(Para 16) 
Cases Referred: Chronological Paras 


AIR 1967 SC 1415 = 1967-2 SCR 
789, Harnam Singh v. Gurdial 
Singh 3, 10 

AIR 1988 PC 184 = 65 Ind App 198, 
a Begam v. Badr-Ul-Islam Ali 


an 3, 
AIR 1924 PC 221 (2) = 51 Ind App 
282, Vaidyanatha Ayyar v. Swami- 

natha Ayyar 10 


- P. C. Bhandari, for Suraj Narain and 
others, for Appellants; R. K. Rastogi, for 
Respondents. 


LODHA, J..— The suit out of which: 
these two connected We dave arise was 
instituted by the plaintiffs Gopinath, Ram- 
prasad and Mangilal against the defendants 
Ramjilal, Smt. Durga Devi and Suraj- 
narain under Section 92, C. P. C. after 
obtaining the sanction of the 
General of Rajasthan. Subsequently Sun- 
derlal was also added as defendant No. 4. 


The plaintiffs claim that defendant No. 1 


4 


1972 


Ramjilal, defendant No. 3 Surajnarain and 
defendant No. 4 Sunderlal be removed as 
trustees in respect of a Bagichi and 
Dharamshala situated in the Gangapur 
city, District Sawai Madhopur, and other 
suitable persons be appointed as trustees. 
Another prayer contained in the plaint was 
that the gift deed dated 4-7-53 executed in 
favour of defendant No. 2 Durga Devi by 
defendant No. 1 Ramjilal in respect of pro- 
erty marked as No. 2 in the site plan 
Ex. X alleged to be a pat of the trust pro- 
erty be declared voi and ineffective. 
Pasty it was prayed that if defendant 
No. 3 Surajnarain is found to be in posses- 
sion of any part of the alleged trust pro- 
perty, he may be dispossessed and the 
ossession of the same be handed over to 
e trustees who may be appointed afresh. 
2. Plaintiff No. 2 Ramprasad died 
during the pendency of the suit and his 
name was struck off. Defendant No. 1 
Ramjilal also died during the pendency of 
the appeal in this Court before the learned 
single Judge and his legal representatives 
were brought on the record. Plaintiff 
No. 1 Gopinath too died on 27-1-62 dur- 
ing the pendency of the appeal before the 
learned single Judge. His name was struck 
off. Thus there remained only one plain- 
tiff appellant Mangilal and an objection was 
raised on behalf of the defendants who had 
succeeded in the trial Court that the appe 
by Mangilal alone was not maintainable. 
This objection was overruled and the ap- 
peal was allowed on merits. 


3. In this special appeal under 
Section 18 of the Rajasthan High Court 


Ordinance, 1949, an objection has again 
been raised by the defendants appellants 
that the plaintiff Mangilal alone could not 
have continued the appeal. this con- 
nection, reliance has been placed on the 
language of Section 92 of the Code of 
Civil Procedure which provides that the 
suit may be instituted either by the Advo- 
cate General or two or more persons hav- 
ing an interest in the trust. It is argued 
that Mangilal alone could not maintain the 
appeal. This point, in our opinion, has no 
substance. is connection, reference 
may be made to the following observations 
of their Lordships of the ae Council in 
Ali Begam v. Badr-ul-Islam Ali Khan, AIR 
1988 PC 184 ` 


“There is no provision whatever in 
the Code (C. P. C.) for recourse being had 
to the Advocate-General or Collector dur- 
ing the course of a suit or of any pro- 
ceedings in appeal. As sub-s. (2) of Sec- 
tion 92 sufficiently shows, the consent in 


writing is a condition of the valid institu- 
tion of a suit and has no relevance to any 
other stage. When once validly instituted 


it is a representative suit subject to all the 
` incidents affecting suits in general and re- 
resentative suits in particular. Their 
ordships cannot accept the doctrine of 


Jai Lal J, in the present case that the 
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persons who have instituted the suit with 
the leaye of the Collector are to be deem- 

to be one plaintiff, nor do they see any 
reason why one of several plaintiffs in 
such a suit should not appeal on the same 
terms and conditions as are applicable to 
suits in general.” 


This point again arose before the Supreme 
Court in Harnam Singh v. Gurdial Singh, 
AIR 1967 SC 1415. In that case the suit 
was brought by two oe after obtain- 
ing permission from the Advocate General. 
One of the plaintiff-respondents died and 
his legal representatives were not brought 
on the record. However in view of the 
nature of the suit, no objection was raised 
before their Lordships about the maintain- 
abflity of the appeal on that ground. 


4, Thus in view of the clear 
nouncement of the Pri Council in Ali 
Begam’s case. AIR 1988 PC 184 (supra), 
we are of the opinion that one of the 
plaintiffs namely Mangilal could maintain 
the phir sacs ered we overrule the 
first objection raised by the learned coun- 
sel for the appellants that the appeal by 
Mangilal was not maintainable. 


5. For decision of the case on 
merits, it would be necessary to give a 
few more facts. The dispute relates to a 
“‘Bagichi’, rag of which was submitted by 
the plaintiffs along with the plaint and is 
marked Ex. X. The Pree, in dispute is 
composed of a ‘Bagichi’ (orchard) with a 
Dharamshala, a ‘Chhat? 


po 


a we and 


situated in it. According to the plaintiffs, 
is “Bagich? was known as ‘Bhagatwali 


Bagichľ and the residents of the city used 
to take bath on the well and worship the 
idol of Mahadeoji installed in the ‘Chhati. 
It was coc by the plaintiffs that this 
‘Bagichi’ had been constructed by the resi- 
dents of the city and was donated in trust 
for the use of pilgrims and Sadhus and 
that the members of the public in general 
also used it. It was er pleaded that 
one Umraosingh alias Ramanand Das who 
had retired from’ Government service some 
time in 1984 A. D. took interest in this 
property and obtained permission from the 
Tehsildar to complete the construction of 
the Dharamshala at the place marked I in 
the site plan Ex. X. 


Subsequently he also oY for per- 
mission to construct a ‘Pator’ for being used 


as a Kitchen some time in 85, but 
according to the plaintiffs, he could not 
carry out the construction. The plaintiffs’ 


case is that later on he appointed defen- 
dant No. 1 Ramjilal and Sunderlal defen- 
dant No. 4 as trustees by a registered 
document dated 4th August, 1986 (Ex. 3) 
with a direction that this trust property 
shall be used for the pilgrims and Sanyasis. 
After his death, Ramjil and Sunderlal 
managed the trust property but not before 
long Sunderlal renounced his status as a 
trustee and Ramjilal alone managed the 


“ 
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trust Dope y: The plaintiffs’ complaint is used to live only at a distance of about 
tbat Ramjilal started appropriatin the 200 yards from the suit property. It was 
trust property to his own use and began also held that the garden as well as the 


to live in the ‘Pator’ marked No. 2 in the 
plan with his family. Not only that, Ram- 
jilal also executed a gift-deed in respect of 
this Pator on 27th June, 1958, in favour of 
his wife Smt. Durga Devi. 


A copy of the giftdeed has been 
placed on the record and marked Ex. 18. 
Ramjilal is also alleged to have executed 
a fictitious trust deed dated 25th June, 
1953, in respect of this property in favour 
of his son Surajnarain, defendant No. 3. A 
copy of the same has also been produced 
and marked Ex. 19. Certain other acts of 
misfeasance and malfeasance were attribut- 
ed to the defendant Ramjilal. Thus the 
plaintiffs alleging to be interested in the 
roper management of the _ trust property 
Bled the suit for the reliefs already men- 
tioned above. 


The suit was resisted by all the 


6. 
defendants who filed separate written state- 
ments though on identical grounds. 


T7. After recording the evidence 
produced by the parties, the learned Dis- 
trict Judge Bharatpur by his judgment 
dated 4th March, 1960, dismissed the 


plaintiffs’ suit. Aggrieved by the judgment 
and decree of the trial Court, the plain- 
tiffs Gopinath and Mangilal filed an a 
in this Court. As already stated above, 
Gopinath died during the pendency of the 
appeal and Mangil continued it. After 
eciding the question of the maintainabi- 
lity of the appeal by Mangilal alone ia 
favour of the appellant the learned single 
Judge by his judgment dated 16-12-67 re- 
versed the judgment and decree of the 
trial Court and decreed the plaintiffs suit. 
Consequently, the defendants have filed 
this special appeal 


8. Learned counsel for the appel- 
lants has urged that the plaintifs in the 
present case had no locus standi to file a 
suit under Section 92, C. P. C. inasmuch 
as they have failed to prove that pare have 
an interest in the trust as required by the 
provisions of Section 92, C. P. C. The 
plaintiffs alleged in the plaint that the well 
situated in the Bagichi was being used by 
the public in general for bathing and that 
the members of the public also go to the 
temple of Mahadeoji situated in the Bagi- 
chi for worshipping the deity installed 
therein. They further pleaded that they had 
contributed to the construction of a part of 
the property. The learn single Judge 
has found that there is no satisfactory evi- 
dence on the record that the plaintifts had 
made any contribution towards the cons- 
truction of any part of the trust property. 
However, he came to the conclusion that 
the plaintiffs had succeeded in establishing 
that they are directly interested in the pre- 


servation of the trust property inasmuch as . 


they are the residents of the locality and 
one of the plaintiffs namely Ramprasad 


well situated therein were being used by 
the plaintiffs as members of the public for 
bathing. 


He further found that the plaintiff 
Ramprasad had instituted proceedings 


under Section 107, Cr. P. C. against the 
defendant Ramjilal in respect of the pro- 
perty in question because Ramjilal was not 
permitting the pilgrims and the Sadhus to 
stay therein. The defendant Ramjilal ad- 
mitted in the course of his evidence as 
D. W. 5 that the plaintifs bad filed an 
objection before the Tehsildar when one 
Chothmal sought permission to build a 
shop in front of the trust property in 1951. 
It has also been proves that the plaintiff 
Mangilal had conducted certain proceed- 
ings before the Municipal Board Gangapur 
as a representative of the residents of the 
town in connection with the trust property 
in question. In support of this allegation, 
the plaintiffs have also produced a copy 
of the judgment of the Board of Revenue 
dated lith February, 1989, marked Ex. 15. 
It was held by this judgment that the 
trust property in question was meant to be 
used for the stay of Sadhus and pilgrims. 

9. From the aforesaid facts, the 
learned single Judge came to the conclu- 
sion that the plaintiffs had a genuine in- 


terest in the preservation an roper 
ip cana of the trust property and were 
theretore competent to maintain the suit. 


10. Learned counsel for the appel- 
lants has urged that at best the plaintiffs 
have only been able to show their remote 
interest in the property in question and 
not a real and substantive interest. In 
support of his contention, he has placed 
strong reliance on AIR 1967 SC 1415 
(supra). On the facts and circumstances of 
that case, their Lordships were pleased to 
hold that the es as Jambardars and 
followers of Sikh religion cannot be said 
to have interest entitling them to file the 
suit in respect of the property in dispute 
which was an institution - running a free 
kitchen meant for Nirmala Sadhus. How- 
ever as a matter of principle, their Lord- 
ships were pleased to refer to the follow- 
ing observations cited in Vaidyanatha Ayyar 
A Swaminatha Ayyar, AIR 1924 PC 221 


“They agree with Sir John Wallis that 
the bare possibility, however remote, that 
a Hindu might desire to resort to a parti- 
cular temple gives him an interest in the 
trust appears to defeat the object with 
which the Legislature inserted these words 
in the section. That object was to prevent 
people interfering by virtue of this section 
io the administration of charitable trusts 
merely in the interests of others and with- 
out any real interests of their own.” 

In the present case it cannot be said that 
the plaintiffs were interfering by virtue of 


Section 92, C. P. C. 













that the plaintiffs must have a direct in- 
i The interest claimed by 
the plaintiffs is not one by virtue of their 
being members of the religion nor merely a 
remote, a fictitious or a contingent one. 
Whether a person has interest in the parti- 
cular trust has to be determined on the 
facts and circumstances of each case and 
also on the facts bearing on the relation 
of the person to the trust with reference to 
which the suit is brought. As already 
stated above, the plaintiffs have proved 
themselves to be actual users of the trust 
property. In this view of the matter, we 
Find. ourselves in ee agreement with 
the learned single Judge that the plaintiffs 
have an interest in the trust property and 
ere competent to institute the present 
suit. 

Il. Another contention raised by 
learned counsel for the appellants is that 
the property marked No. 2 in the plan 
Ex. X is not a part of the trust Drope y 
and even though the defendants may have 
failed to prove it to be the private pro- 
perty of Ramjilal, the plaintiffs cannot suc- 
ceed unless they are able to prove that it 
is a trust property. In this connection we 
wish to observe that no specific issue was 
raised on this point. On the other hand, the 
defendants challenged the plaintiffs allega- 
tion regarding the whole of the ‘Bagichi’ 
being a trust property and that is why the 
relevant. issue in this connection was framed 
as follows:— 


“(1) Whether a ‘Bagichi’ known as 
Bhagatwali is situated near Mhow Darwaza 
in the town of Gangapur and whether 
there are pators, well, chattri and Dharam- 
shala in it which have been built by public 
subscription and are Wakf property?, (Bur- 
den on the plaintiffs).” 

The trial Court decided this issue against 
the plaintiffs mainly on the ground that 
the plaintiffs had not succeeded in proving 
the origin of the trust nor had they suc- 
ceeded in establishing that the propery in 
uestion had been constructed with public 
nds. At the stage of appeal, it was con- 
ceded on behalf of the defendants that the 
whole of the property except the ‘Pator’ 
marked No. 2 in the site plan Ex. X may 
be taken to be trust property. The leam- 
ed single Judge in this connection also 
observed that the concession made by the 
learned counsel for the defendants was cor- 
rect inasmuch as there was overwhelming 
evidence on the record to show that the 
Dharamshala shown at No. 1l, the well 
shown at No. 8, the ‘Chhat? shown at 
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No. 4 and the ‘ator’ shown at No. 5 were 
undoubtedly the properties belonging to 
the public trust. 


It is further clear that in view of the 
concession made by learned counsel for 
the defendants, the learned single Judge 
proceeded to decide only the limited ques- 
tion whether the ‘pator’ in question (shown 
at No. 2 im the plan Ex. X) is a part of 
the trust property or is the private pro- 
perty of the defendant Ramjilal. We have, 
therefore, to proceed on the assumption 
that the whole of the property shown in 
the plan Ex. X except the Pator marked 
No. 2 is part of the trust property. At 
this stage, it may also be relevant to point 
out that the defendants have not put on 
record any documentary evidence in sup- 


port of their title to the Pator marked 
No. 2 in the plan Ex. X. 
12. In this connection, learned 


counsel for the appellants invited our at- 
tention to Ex. A-6 which is a permission 
granted by the ara er Board, Ganga- 
ur, to Ramjilal for building a Pator after 
eaving a lane. This document, in our 
opinion, does not support the defendants’ 
case. On the other hand, it supports the 
plaintiffs in their allegation that Ramanand 
Das had originally obtained permission 
from the Tehsildar for construction of this 
Pator as part of the trust property but he 
was not able to complete the construction 
and subsequently the defendant Ramjilal 
obtained permission for completing the 
construction of the Pator. It should be 
borne in mind that Ramjilal was one of 
the trustees and consequently the permis- 
sion Ex. A-6 granted in his favour cannot 
lead to the conclusion that the Pator pro- 
posed to be constructed by him was hi 
private property. 

13. From the plaintiffs?” side, a 
large number of documents have been ex- 
hibited to show that the Pator in question 
is a pat and parcel of the trust property. 
The learned single Judge referred to these 
documents in detail. Learned counsel for 
the appellants has taken us through 
these documents and to mention a few of 
4, Ex. 7, Ex. 14, Ex. 6, Ex. 10, 
Ex. 12. We do not find any- 

g wrong with the interpretation put 
on these documents by the learned single 
Judge. In our opinion, Ex. 10 places the 
matter beyond the Mors of controversy. It 
is an application of Ramanand Das made 
on 3rd July, 1935, before the Tehsildar 
Gangapur wherein he had stated that there 
is necessity for constructing a kitchen for 
proper use of the Dharamshala as the 
Dharamshala is being spoilt ‘on account of 
cooking being carried in it. He, therefore, 
sought permission for constructing a Pator 
towards the north of the Dharamshala. 


It is further clear from the statement 
of Ramanand Das Ex. 8 dated 4th July, 
1985, that he wanted to construct the 


Z 
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Pator in question within the compound 
wall of the Bagichi. These two documents, 
it cannot be assailed, do refer to the Pator 
in question. Learned counsel for the a 

pellants had no explanation to offer 
against these documents except that 
‘the Pator was not actually constructed in 
pursuance of the application Ex. 10. That 
may be so. But the fact remains that 
Ramanand Das admitted in unequivocal 
terms that the place where he wanted to 
_ construct the Pator in question was a po 
and parcel of the trust property. It does 
appear to us that later on, Ramjilal who 
was appointed as one of the trustees by 
Ramanand Das in respect of the trust pro- 
perty started making efforts to appropriate 
a part of the trust property to his own use 
oid with that end in view, he constructed 
a wall shown as so as to separate the 
pator in question from the Dharamshala. 


But in our opinion, the construction of 
this wall AB cannot advance e defen- 
dants case inasmuch as the well which has 
been admitted to be the trust property is 
situated on the side where the Pator is 
situate and it is not open to the defendants 
to argue that the land situated towards the 
north of the wall AB was the dividing line 
between Ranjjilal’s private property and the 
trust property. The finding arrived at by 
the learned migle Jace in this connection 
is re-inforced by the fact that the Pator 
in question is situated in the same com- 
pound in which the Dharamshala and the 
other trust property are situate. 


_ JA Some argument was advanced 
by the learned counsel for the appellants 
that the evidence regarding the existence 
of a compound wall was discrepant and 
inconsistent. We have examined argu- 
ment and are of the opinion that there is 
a compound wall demarcating the trust 
Tt may be that at some places 
all was not high; but the fact that 
the marks of demarcation were there stands 
fully established. It would, therefore, be 
reasonable to presume, unless proved to 
the contrary, that the Pator in question is 
a part and parcel of the trust prope 
The finding arrived at by the learned n 
[fudge in this connection appears to°%be 
ie and proper and is based on good and 
legal evidence. We have, therefore, no 
hesitation in T 3 the contention ad- 
vanced on behalf of the defendants that 
the Pator in question was not proved to be 
@ part of the trust property. 


15. The natural corollary of this 
Ending is that the gift deed executed by 
Ramjilal in respect of the Pator in question 
in favour of his wife cannot be held to be 
valid and was rightly declared as void and 
ineffective. this view of the matter, we 
do not find any force in Smt. Durga Devi’s 
appeal. 

16. Coming to the appeal filed by 
Suraj Narain, it is sufficient to point out 
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that his father Ramjilal had acted in 
breach of trust in making a gift of a part 
of the trust property in favour of bis wife 
Smt. Pun Devi. Jt further ap that 
both Sunderlal and Surajnarain have sup- 
ported the gift made by Ramjilal and have 
pleaded that the Pator in question was not 
a part of the trust property. We are, 
therefore, in rab as wi the learned 
single Judge that Surajnarain is not acting 
in the interest of the trust and is setting 
up a hostile title against the trust. Conse- 
quently it would not be just and proper to 
continue him as well as Sunderlal as trus- 
tees. The direction given by the learned 
single Judge for removal of the defendants 
Surajnarain and Sunderlal as trustees is 
quite proper and does not call for any in- 
terference. 

17. No other point was pressed in 
support of these appeals. 

18. The result is that we dismiss 
both the rites but without any order as 

is Court. 


to costs of 
Appeals dismissed. 





AIR 1972 RAJASTHAN 176 (V 59 C 50) 
JAGAT NARAYAN, C. J. 


Hanuman and others, Petitioners v. 
Shakru and others, Respondents. 

Civil Reva. Appla. No. 127 of 1970, 
D/- 18-1-1972, against order of Ratanlal 
Ponai Addl. Dist. J., Sikar, D/- 7-2 


(A) Civil P. C. (1908), O. 41, R. 4 — 
Appeal by one of several plaintiffs. 15 


(Paras 
(B) Civil P. C. (1908), O. 41, R. 20 
— Power of appellate Court to implead 
person interested as respondent. 
(Para 5) 


(A+B) An appeal filed by one co- 
owner only against dismissal of suit for in- 
junction filed by all co-owners is compe- 
tent under O. 41, R. 4 though other co- 
owners are not impleaded even as respon- 
dents. such a case an application by 
the appellant to implead other co-oweners 
as respondents, though made beyond the 
period of limitation, can be granted under 
4], R. 20. AIR 1971 SC om ollow- 


aras 

Cases Referred: Chronological 

AIR 1971 SC 742 = 1971 SCD 266, 
Mahabir Prasad v. Jage Ram 

AID PR SC 886 a eae SCR 1111, 

= Razia Begum v. Anwar Be 

AIR 1927 Pat 28 = 8 Pat LT 878, 
Badri Narain v. E. I. Rly. Co. 


ed. 


* 


Paras 


D. P. Gupta, for Petitioners; Sumer 
Chand Bhandari, for Respondents. 

ORDER:— This is a revision applica- 
tion by the defendant-respondents against 
an order of the appellate Court impleading 


AP/CP/A499/72,/JHS 





1972 


Fattu, plaintiff, as a respondent 
Order 41, Rule 20, C. P. C. 

2. Shakru and Fattu filed the pre- 
sent suit for a permanent injunction res- 
training the defendants from opening doors 
on a piece of Jand of which Shakru and 
Fattu claimed to be co-owners. The suit 
was dismissed on 8-8-68 by the Munsif on 
the ground that the plaintiffs had failed to 
establish their ownership of the land. 
Shakru alone filed an appeal on 2-9-68. He 
did not join Fattu even as a respondent. 
The defendants filed an objection that the 
appeal was incompetent as Fattu had not 
been impleaded either as an appellant or 
as a respondent. This objection was file 
on 29-10-68. Long after the apy of the 
period of limitation Shakru filed an appli- 
cation on 2-5-69 that Fattu was a neces- 
sary party and should be impleaded as a 
respondent under Order 4], Rule 20, 
C. P. C. read with Section 151, C. P. C. 
This application was allowed by the appel- 
late Court on 7-2-70. 

behalf of 


3. It is contended on 
the applicants that Order 41, Rule 20, 
C. P. C. contemplates that there should 
be a competent appeal before the appellate 
Court and an incompetent appeal cannot 
be converted into a competent one by the 
exercise of power under this provision. Re- 
liance was placed on the decision in Badri 
Narain v. E. I. Rly. Co., AIR 1927 Pat 23. 


4. On behalf of Shakru it is con- 
tended that the appeal by him alone was 
competent in view of the provisions of 
Order 41, Rule 4, C. P. C. and the deci- 
sion of the Supreme Court in Mahabir 
Prasad v. Jage Ram, AIR 1971 SC 742. 

5. In the above case 8 plaintiffs 
Mahabir Prasad, his mother Smt. Gunwanti 
Devi and his wif Devi were 


under 


alone appealed against that order and im- 
pleaded Smt. Gunwanti Devi and Smt 
Saroj Devi as party-respondents. Saroj 


olding that because the heirs and leg 
not 
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that the appeal by Mahabir Prasad alone 
was competent in view of the provisions of 
Order 41, Rule 4, C. P. C. Jn view o 
the above decision of the Supreme Court 
the appeal by Shakru alone was compe- 
tent and the appellate Court had jurisdic- 
tion to add Fattu as a party under O. 4l, 
20, C. P. C. beyond the period of limi- 
tion. 


6. It may be mentioned here that 
it was held in Razia Begum v. Anwar 
Begum, AIR 1958 SC 886, that the ques- 
tion of addition of parties raises a question 
of jurisdiction in the limited sense in which 
it is used in Section 115 of the Code. 

7. The revision application is ac- 
cordingly dismissed. In the circumstances 
of the case, I leave the parties to bear 
their own costs of it. 

Revision dismissed. 
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B. P. BERI, J. 

Madan Gopal Gupta, Appellant v. 
Dr. Leelaram and ather, Respondents. 

Civil Misc. Appeal No. 66 of 1971, 
D/- 14-1-1972, against order of C. S. 
Goyal, Civil J., Ajmer, D/- 9-3-1971. 

(A) Rajasthan Municipalities Act (88 
of 1959), S. 40 — Presentation of election 
petition —- Whether presentation to Mun- 
sarim of District Judge is presentation to 
District Judge. (Para 11) 

(B) Rajasthan Municipalities Act (38 
of 1959), S. 40 read with S. 41 (8) — Ap- 
licability of O. 4, R. 1, C. P. C. is not 
excluded. (Para 11) 

(A+B) The word “trial” has to be 
taken in its extended meaning, namely, the 
entire proceedings from the moment of the 
presentation of the petition till judgment. 

here is no reason to exclude the applica- 
bility of Order 4, Rule 1, C. P. C. when 
it provides that the plaint could be pre- 
sented to the Court or such officer as it 
appoints in this behalf. Section 40 does 
not exclude it by the use of the word 
present”. The marginal note to the sec- 
tion says who shall hear the petition and 
is therefore primarily intended for deter- 
mining the forum. Hence presentation of 
petition to the Munsarim of the District 
Judge is presentation to the District Judge 
within meaning of Section 40. {Para 11) 
Cases Referred: Chronological Paras 
1966 Raj LW 614 = ILR (1967) 17 

Raj 535, ees Lal v. Suraj 3, 4, 9 
1959 Raj LW 515 = ILR (1958) 8 

Raj 764, Bansilal v. Manoharlal 8, 9 
AIR 1957 SC 444 = 1957 SCR 870, 

Harish Chandra Bajpai v. Triloki 


Singh 10 
ATR 1955 All 126 = 1954 All LJ 

512, Brij Mohan Dixit v. Gobar- 

dhan 7 


AP/CP/A498/72/RSK 
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M. B. L. Bhargava with S. N. 
gava, for Appellant; Arjundas with 
Mohnani, for Respondent No. 1 


Bhar- 
B. J. 
JUDGMENT:— By his order dated 
the 9th of March, 1971, the learned Civil 
Judge, Ajmer, has rejected the Municipal 
Election Petition of Madan Gopal Gupta 
because it was not presented to the Dis- 
trict Judge himself but to the Munsarim 
of that Court. Madan Gopal Gupta, the 
petitioner, appeals. 

2. The facts, which 
sary to notice for the disposal of this a 
peal, briefly stated are these: Dr. Leela 
Ram, respondent No. 1, was elected as a 
member from Ward No. 17 to the Ajmer 
Municipal Council and the petitioner and 
the respondents Nos. 2, 8, 4 and 5 were 
defeated. The election took place on 25- 
10-70 and the counting was made on 26- 
10-70 and on the same day the result was 
declared. A petition challenging the elec- 
tion was submitted on 25-11-70 before the 
Munsarim of the District Judge, Ajmer. 
By his order dated 19-1-1971 the petition 
was transferred to the Civil Judge, Ajmer. 
An application was made by the respon- 
dent No. 1 on January 2, 1971, in which 
the respondent No. 1 raised the grounds 


it is neces- 


that the election petition was neither pre- 
sented by the proper person nor before 
the appropriate authority as required by 


Section 86 of the Rajasthan Municipalities 
Act, 1959 (hereinafter called “the Act”). 
The learned Civil Judge thought it fit to 
decide the preliminary points and held that 
while the presentation of the petition by 
Shri B. L. Samdaria, Advocate, who was 
along with the petitioner was proper but 
held that the presentation having been 
‘ made to the Munsarim of the learned Dis- 
trict Judge and not to the District Judge 
personally, it was not presented before the 
competent authority as required . by law 
and rejected the petition. 


3. Mr. N. B. L. Bhargava, learned 
counsel for the appellant, submitted that 
presentation to the District Judges Munsa- 
rim was sufficient compliance of the provi- 
sions of Section 40 of the Act; that the 
Code of Civil Procedure was applicable to 
Municipal Election petitions under Sec- 
tion 41 (8) of the Act; that any delay on 
the part of the Munsarim to place the peti- 
tion before the learned District Judge was 
a lapse on the part of the Munsarim and 
should not prejudice the petitioner’s rights 
to seek justice; that the ruling of Bajrang 
Lal v. Suraj, 1966 Raj LW 614 relied u 
on by learned Civil Judge was distinguish- 
able and the case was compared y a 
Division Bench decision of this Court in 
Bansilal v. Manoharlal, 1959 Raj LW 515. 
He further submitted that the District 
judge under Section 40 was not a persona 
esignata and the presentation to the -Mun- 
sarim was perfectly valid. 

4, Mr. Arjun Das, appearing for 
respondent No. 1, argued that the Civil 
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Procedure Code was made applicable by 
Section 41 (8) for the trial of election peti- 
tions but it was subject to the provisions 
of the Act and the Act clearly provided in 
Section 40 that an election petition was to 
be presented to the District Judge perso- 
nally and as he was a persona designata 
the presentation before the Munsarim was 
not proper and he placed strong reliance 
on Bajranglal’s case, 1966 Raj LW 614. 


5. It will be necessary for the de- 
cision of this appeal to closely examine 
certain provisions of the Act. Section 40 
reads as follows:— 

“Section 40. Who shall hear petition— 

(1) An election petition may be pre- 
sented to and shall be heard by— 

(a) the District Judge sitting at the 
pee where the Municipal Office is situ- 
ate 

(b) where there is no such District 
Judge, the Civil Judge so sitting, or 

c) any other Judge specially appoint- 
ed by the State Government for the pur- 


pose. 

Provided that, where an election peti- 
tion is presented as aforesaid to a District 
Judge, he may for reasons to be recorded 
in writing transfer the same for hearing 
and disposal to a Civil Judge subordinate 
to him and sitting at the place where the 
Municipal Office is situated. 

(2) The District Judge or Civil Judge 
or any other Judges to whom an election 
petition is presented or transferred and by 
whom it is heard in accordance with the 
provisions of sub-section (1) is hereinafter 
referred to as the Judge.” 

Note.— The padel nin is mine. 
The relevant part of Section 41 reads,— 

“sec. 41. Procedure— (1) The Judge 

all, as soon as may be, cause a copy of 
the petition together with a copy of the 
schedule or annexure referred to in sub- 
section (2) of Section 38 to be served on 
each respondent. ~^.. 

(2) All election petitions in respect of 
the same election may, in the discretion 
of the Judge, be tried separately or in one 
or more groups. 

(3) Except so far as may be otherwise 
provided by this Act or by any rule made 
thereunder the procedure provided in the 
Code of Civil Procedure, 1908 (Central 
Act V of 1908) in regard to the trial of 
suits shall so far as it is not inconsistent 
with this Act or any rule and so far as 
it can be made applicable be followed in 
the hearing of election petitions. 

Provided that the Judge shall have 
the discretion to refuse for reasons to be 
recorded in writing, to examine any wit 
ness or witnesses if he is of the opinion 
that his or their evidence is not materi 
for the decision of the petition or that the 
party tendering such witness or witnesses 
is doing so on frivolous grounds or witb 
a view to delay the proceedings. _ 


< .* s. ie s 








1972 


6. The question which arises. for 
consideration is: Whether the election peti- 
tion presented before the Munsarim of the 

istrict Judge, Ajmer, was not presented 
to the District Judge, Ajmer? 


7. Let us examine the Rajasthan 
High Court cases on the point in dispute 
before me. In an appeal against the judg- 
ment of a learned single Judge of this 
Court Wanchoo, C. J. delivering the judg- 
ment in a special appeal in Bansilal’s case 
1959 Raj LW 515 made. the following ob- 
servations:— 

“Learned counsel for Manoharlal has 
again raised the same point before us. 
His contention is that the election petition 
was not properly presented inasmuch as 
it was presented to the Munsarim of the 
District Judge and not personally to the 
District Judge himself. Reliance in this 
connection was placed on Brijmohan Dixit 
v. Gobardhan (AIR 1955 All 126). It is 
enough to say that we agree with the 
learned Single Judge that Brijmohan’s case 
was deaded on its peculiar facts because 
of the language of Order 47, Rules 1 and 
2, C.P.C. Let us look at what S. 19 (1) 
provides in this matter. That lays down 

at any ten voters or any candidate who 
stood for election may apply to the Judges 
having jurisdiction over the district within 
which the election has been held for the 
determination of the validity of the elec- 
tion. The election petition has to be made 
therefore to the Judge having jurisdiction 
in the area in which the election is held. 
We are not prepared to hold that 
words in Section 19 (1) of the Municipali-. 
ties Act mean that the election etition 
must be presented to the Judge himself. 
It is enough in our opinion if it is present- 
ed to the officer who normally accepts 
petitions relating to his court. We are, 
therefore, of opinion that there was no 
irregularity whatsoever in the presentation 
of the petition in this case to the Munsa- 
tim of the Judge having jurisdiction over 
aie district within which the election was 
eld. 

8. Section 19 (1) of the Rajasthan 
Town Municipalities Act, 1951 (Act No. 
AX of 1951) read as follows:— 

“S. 19. Determination of validity of 
elections; enquiry by Judge; procedure— 

@) At any time within ten days after 
the date of the declaration of the result 
of an election, any candidate who stood 
for election, or any ten persons qualified 
to vote at that election, may apply toge- 


ther with a deposit of fifty rupees as secu- 
rity for costs to the Judge having jurisdic- 
tion over the district within which the 
election has been or should have been held 
for the determination of the validity of 
the election.” 


9. While Section 40 of the Act 
provides for the presentation of the peti- 
tion to the District Judge sitting at the 
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place where the Municipal Office is situat- 
ed, Section 19 (1) of the Rajasthan Town 
Municipalities Act, 1951, provides for ap- 
plying to the Judge having jurisdiction 
over the District within which the election 
has been held. Is there any substantial 
difference between presenting an election 
petition and appl ing for determination of 
the validity of electionP The word “ap- 
ply” is a word of very wide import. The 
meaning which is nearest in the context 
is “to address or direct (words) to” (See 
The Oxford English Dictionary, Volume I, 
page 407, Item 26). In Blacks Law Dic- 
tionary, Fourth Edition “apply” means 
“To make a formal request or petition, 
usually in writing, to a court, officer, board, 
or company, for the granting of some fa- 
vour, or of some rule or order which is 
within his or their power or discretion.” 
The word “present” in Section 40 would 
mean, “to bring or lay before a court, ma- 
gistrate, or’ person in authority, for consi- 
deration or trial; to make presentment of. 
To make a formal statement of: to submit 
(a fact, or a request, complaint, etc.)’ (See 
The Oxford English Dictionary, Volume 
VHI, page 1808, Item 8). I am unable to 
see any substantial distinction between ap- 
plying to the District Judge for setting 
aside an election or presenting a petition 
to the District Judge for the same purpose. 
n this view of the matter the case of Ban- 
silal, 1959 Raj LW 515 fully covers the 
point at issue. In fact in Bansilal’s case 
the petition was also presented to the 
Munsarim of the District Judge and that 
presentation was held to be valid on the 
ground that normally presentations to the 
District Judge were made to the Munsa- 
rim. Bajranglaľs case, 1966 Raj LW 614 
decided. by learned single Judge turned on 
Rule 78 of the Rajasthan Panchayat and 
Nyay Panchayat Election Rules, 1960. The 
learned Judges attention probably was not 
invited to the Division Bench ruling in 
Bansilal’s case, 1959 Raj LW 515. In any 
event Bajranglal’s case is distinguishable 
because on the day when the election peti- 
tion was presented the Munsif was on 
eave. 

10. Excepting to the extent that 
the Act makes. any specific. provision in- 
consistent with the Code of Civil Procedure 
the procedure to be adopted for the trial 
of election petition shall be the same as is 
in regard to the trial of suits. Section 41 
(3) provides that the procedure provide 
in the Code of Civil Procedure, 1908, in 
regard to the trial of suits shall so far as 
it is not inconsistent with the Act or any 
rule and so far as it can be made applica- 
ble be followed in the hearing of election 
petitions. In other words, ess expressly 
provided by the Act or the rules or from 
procednre 
in regard to the trial of suits laid down in 
the Code of Civil Procedure shall be ap- 
plicable to election petitions under the Act. 


The crucial word in this provision is “trial”, 
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It came to be interpreted by their Lord- 
ships of the Supreme Court in Harish 
Chandra Bajpai v. Triloki Singh, AIR 1957 
SC 444, It was an election matter. In 
para 16 their Lordships observed,— 
“While the word ‘trial’ standing by it- 
self is susceptible of both the narrow and 
the wider senses indicated above, the ques- 
tion is, what meaning attaches to it in Sec- 
tion 90 (2), and to decide that, we must 
have regard to the context and the setting 
of the enactment. Now, the _ provisions 
of the Act leave us in no doubt as to in 
what sense the word is used in Section 90 
(2). It occurs in Chapter III which is 
headed “Trial of election petitions’: Sec- 
tion 86 (4) provides that if during the 
course of the trial any member of a Tri- 
bunal is unable to perform his functions, 
the Election Commission is to appoint ano- 
ther member, and thereupon the trial is to 
be continued. This provision must apply 
to retirement or relinguishment by a mem- 
ber, even before the hearing commences, 
and the expression ‘during the course o 
the trial’ must therefore include the stages 
prior to the hearing .. së ee 


Section 92 enacts that the Tribunal shall 
have powers in respect of various matters 
which are vested in a court wunder the 
Civil Procedure Code when trying a suit, 
and among the matters set out therein are 
discovery and inspection, enforcing attend- 
ance of wimesses and compelling the pro- 
duction of documents, which clearly do 
not form part of the hearing but precede 
it. In our opinion, the provisions Chap- 
ter III read as a whole, clearly show that 
‘trial’ is used as meaning the entire pro- 
ceedings before the Tribunal from the 
time when the petition is transferred to it 
under Section 86 until the pronouncement 
of the award.” 

Il. The Act makes no 
for the framing of the issues, for discovery 
and inspection, etc. Therefore, the word 
“trial” has to be taken in its extended mean- 
ing, namely, the entire proceedings from 
the moment of the presentation of the peti- 
tion till judgment. In this view of the 
matter I see no reason to exclude the ap- 
plicability of Order IV, Rule 1, P.C. 
when it provides that the plaint could be 
presented to the Court or such officer as 
it appoints in this behalf. Learned coun- 
sel for the respondent says that Section 40 
excludes it by the use of the word “pre- 
sent’. I am unable to agree. The margi- 
nal note to the section says who shall hear 
the petition and it is therefore primarily 
intended for determining the forum. 

12. The result is that the view 
taken by the learned Civil agp is erro- 
neous, his order dated 9-3-71 is set aside 
and he will now proceed and try the elec- 
tion petition as provided by law. There 
will be no order as to costs in this appeal. 

Order accordingly. 
(peepee rc at 
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Sri Ram, Appellant v. Prabhu Dayal 


and others, Respondents. 


First Appeal No. 124 of 1960, D/- 
7-2-1972, against Judgment and decree of 


Sohanlal Agarwal, Dist. J., Alwar, D/- 
81-8-1960. 

(A) Evidence Act (1872), S. 41 — 
‘Judgment in rem’, meaning of — Judg- 


ment in a suit under S. 92, C.P.C. for the 


settlement of a scheme whether a ‘judg- 
ment in rem.’ 

Normally a judgment binds my those 
who are parties to it. Such judgments 


are known as judgments in personam. 
Judgments for which provision is made in 
Section 41 of the Evidence Act are usu- 
ally referred to as judgments in rem. This 
phar “a judgment in rem” has not been 
efined, but it has all along been under- 
stood as meaning a judgment which is 
conclusive not only against the parties, 
but also against the whole world. Such 
judgments declare, define or otherwise 
determine the status of a person or of a 
thing, that is to say, jural relationship of 
a person or thing to the world generally. 
A judgment in rem is an adjudication pro- 
nounced as its name indeed denotes, upon 
the status of some particular subject-mat- 
ter, by a tribunal having competent autho- 
rity for that office. The term ‘legal cha- 
racter’ as used in Section 41 means some- 
thing equivalent to status. The legal cha- 
racter assigned to a person announces to 
all the world what the legal status of a 
person is. The term must be narrowly 
construed for it must be remembered that 
an action in rem is not an action against 
a thing but an action availing against all 
the world. Para 10) 


The judgment in a suit under S. 92, 
Civil P. C. for the settlement of a scheme 
and appointment of new trustees for the 
temple cannot be characterised as judg- 
ment in rem so as to be conclusive of the 
mattér within the meaning of Section 4] 
of the Act. To be conclusive a judgment 
must squarely fall within the four corners 
of Section 41. As the judgment is not 
one delivered in the exercise of probate, 
matrimonial, admiralty or insolvency juris- 
diction, one of the necessary conditions 
for the applicability of S. 41 is wanting. 
Such a judgment would undoubtedly be a 
relevant evidence within the meaning of 
Section 42 of the Evidence Act, and will 
have to be considered alon with other 
evidence. Case law discussed. 

(Paras 11, 12, 18) 

Before the previous judgment under 
Section 92, Civil P. C., can be held bind- 
ing on a party, interest of such a_ party 
should have been represented in the ear- 
lier suit. For holding a judgment to be 
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conclusive, being a judgment in rem it 
should come within the four corners of 
Section 41 of the Evidence Act or for 


that judgment to be binding it must fall 
within the ambit of Section 11, Civil P. C. 
Where a suit was filed under Section 92, 
Civil P. C. then the interests of the par- 


ties which are sought to be bound must 
be shown to have been represented in 
such suit. (Para 18) 


(B) Hindu Law — Religious Endow- 
ment — Temple — Tests to see whether 
temple is public or private. 


The origin of the temple, the manner 
in which its affairs are managed, the na- 
ture and extent of gifts received by it 
rights exercised by the devotees in regard 
to worship therein, the consciousness of 
the manager and the consciousness of the 
devotees themselves as to the character of 
the temple are factors that go to establish 
whether a temple is a public temple or a 
private temple. By far the most import- 
ant thing to determine is whether the 
public can have access to the temple as 
a matter of right. A private temple is 
generally meant for private individuals or 
an ascertainable group, whereas a public 
temple is for the benefit of public at large. 
The weight to be attached to the several 
factors found in a case would depend on 
the circumstances of that case and several 
of the factors may be present, but the 
decision as to the character of the temple 


must be made on a conspectus of the 
entire chain of circumstances. (Case law 
discussed.) (Paras 20, 21) 

Where it is clear from the evidence 
that for long the public have been going 
to the temple in question for the ‘Darshan’; 
they have been making offerings to the 
deity, also the public join the festivals 
and marriage parties and other visitors 


stay in the temple, and that the expenses 
of the temple or the deity are met from 
the offerings and by whatever rent is de- 
rived on account of the travellers or ‘yat- 
ris’ staying in the temple; the temple is a 
public one. (Para 24) 
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J. S. Rastogi, for Appellant; S. N. 
Bhargava, for Respondents. 


JUDGMENT :— This is a defendanťs 
appeal brought against the judgment and 
ecree of the learned District Judge, Al- 
war, dated 3831-8-60 ordering at defen- 
dant Shri Ram shall be removed from the 
office of the Pujari of Shri Daooji’s Tem- 
ple situated in Bazaz Bazar near Zenana 
Hospital at Alwar and he shall hand over 
charge of his office to the plaintiffs, the 
trustees of the temple. The learned Dis- 
trict Judge further directed that the pos- 
session of the temple and its property 
marked red in the site plan shall also þe 
delivered by the defendant to the plain- 
tiffs and further plaintiffs shall receive pos- 
session of the articles mentioned in list 
Ex. 27, except ornaments an Mukuts, 
from defendant Shri Ram. 


2. The temple in question is said 

to be a big one. Its description including 
e shops and residential apartments at- 

tached to it is given in para. 2 of the 
plaint.. According to the plaintiffs, who 
claimed to be the trustees of this temple 
appointed in pursuance of a scheme pre- 
pared under Section 92, Civil Procedure 
Code by the District Judge of Alwar, the 
temple was built by one Gatru Matru 
about 125 years back. One Gopalji was 
put incharge of the temple and for three 
zenerations the same had been managed 
y Gopalji’s family; the last manager-cum- 
Pujari being one Shiv Narain. It appears 
that as Shiv Narain and his ancestors had 
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mortgaged “some shops and other apart- 
ments of the temple from time to time 
and this led to certain insolvency proceed- 


ings in the course of which some shops as 
well as other apartments came to be sold 
in the course of insolvency proceedings, 
some representatives of the worshippers 
brought a suit in the courts of the Dis- 
trict Judge at Alwar on 15-1-1988, after 
obtaining the requisite sanction of the 
S Advocate of the ex-Alwar 
tate. 


’ 
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This suit was dismissed by the District 
Judge but on appeal in the High Court of 
the State it was ordered that a scheme be 
framed and new trustees be appointed for 
the temple. There was a er appeal 
to the Rajendra Shasan, which was the 
body analogous to the Privy Council, and 
by its order dated 9-4-45 the Rajendra 
Shasan, that is, the Maharaja of Alwar in 
Council confirmed the decree of the High 
Court. Thereafter the District Judge 
framed a scheme and appointed a Board 
of Trustees, consisting of five members, 


for the custody and management of the 
temple and its estate on 8-1-47. īm the 
course of their management the trustees 


filed some suits for possession of the tem- 
ple property against the alienees and were 
successful in obtaining possession of some 
shops. It further appears that after the 
formulation of the scheme the trustees 
wanted to take possession of the property 
which remained with Shri Ram defendant, 
but the delivery of possession was resist- 
ed. It was for this reason that the plain- 
tiffs, the trustees, instituted the suit for 
the removal of the defendants and for pos- 
session of the temple property. 

3. Defendant Shri Ram contested 
the suit on various grounds. He denied 
that his father Kanhaiyalal or he were ever 
appointed for doing the Sewapuja in the 
temple. He took the stand that Gatru 
Matu, who had constructed the temple, 
had made a ‘Sankalp’ of the same to the 
ancestors of the defendant Shri Ram and 
since then they were in possession of the 
temple and the property as owners. In 
the alternative it was pleaded that the 
defendant had acquired title over the suit 
property i adverse possession. Several 
other legal pleas were raised. The learn- 
ed District Judge set down the following 
issues for trial. 


2) wT maan aaa eee sad sa 
ga at faari ar ete eH moa aiig? 

2) vat raaa nfa yaar aT TAT 
a Oe I att ear war. aT. oR far Hear 
ore a fama A gard fara fear ar 
at saat saad A PRS 7 Tar weeny 
sara sa Ie pRa gs ? 

2) aaah aRar ear F redhat 
wel S At Saw arat ara aT eH ae g ? 

x) Far Bare WT AU ya Tear aT 
aaa waa we afew exe ana g oa fe 
qual aara È qaaa A avari Hl AwT 
arar ditrats F fasg we tar È ? 

q) HT Maas VT SU AST ATT TT 
sara at saat agfara fader qa 
a. 2a a fe qe wt aret Raa a 2 
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&) wat aat ar fana g ? 

v) ar ae Gla qå wer ë ? 

c) a aaa aaa eiea èma Ft 
mat à aie Had sak TA aT gT g l A 
afe & dt a fana & ? 

g) wT qarret Far gar ar ard Sra ae 
HLA Ate tal GT Heal at ar ae arfas Aras 
g? 
go) a saara anfa eT Fo R TTA 
droi Va wat g gaf ard Vaal Taw 
Oat ar aar wet we BHA? 

22) FAT RIET A. LH HST AMAT WAATST 
GX FEAT HAGA AE a YR are a 
qn g ? gafod aA wa gasari BT arat 


Tel BL AH? | 
22) FAT War. F. g Tae AAAS BT ATATS 
ATH Rouc ae fea g Ate gaT aa 
qt FIT HAL & ? 


23) HT HAST aT W3¥4 Fa Tass F q R 
seas HA gale GAH WATS A. e Te 
FA TAT = ? 

es) atfe fea aai qeren g 2?” 

Issues Nos. 1, 2, 8, 10 and 11 were dealt 
with by the learned District Judge toge- 
ther. The learned District Judge held that 
the decision given by the erstwhile Alwar 
High Court and Rajendra Shasan and the 
scheme framed by the District Judge in 
proceedings under Section 92, Civil Pro- 
cedure Code the suit property being held 
the property of a public trust, the judg- 
ment of the High Court as well as the 
Rajendra Shasan, according to the learned 
Judge, were judgments in rem and conse- 
quently the defendant could not question 
the public nature of the temple or the 
roperty attached to it. Nonetheless the 
earned District Judge went into the evi- 
dence with a view to seeing whether the 
defendant had been able to establish his 
case regarding the suit property _ being 
given to his ancestors in ‘Sankalp’ by 

Gatru Matru, the founders of the temple 
or regarding their plea of adverse posses- 
sion. The learned District Judge came 
to the conclusion that the ‘Sankalp’ story 
put forward by Shri Ram had not been 
proved by the record. He referred to the 
evidence of D.W. 18 Kanhaiyalal, D.W. 24 
Durga Prasad, D.W. 25 Mahi Lal, D.W. 
42 Badri Prasad and D.W. 47 Shri Ram 
defendant and reached the conclusion that 
this evidence was discrepant and uncon- 
vincing and apart from it, it was not re- 
ceivable being based on hearsay. 

4. Regarding the plea of adverse 
possession, the learned Judge referred , to 
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the various pieces of evidence relied on 
by the defendant, such as, (1) Shri Ram 
and his ancestors letting out certain apart- 
ments of the temple on rent orally or by 
rent notes; (2) Shri Ram and his ancestors 
permitting marriage parties and other per- 
sons to stay in the temple from time to 
time; (8) Shri Ram and his ancestors car- 
rying out repairs to the temple property 
or making new constructions in the resi- 
dential portion of the temple property; 
(4) Shri Ram and his ancestors employing 
certain other persons for doing Sewa Puja 
on their behalf, (5) Shri Ram’s father in- 
stalling image of Shri Hanumanji in the 
temple and they having prepared ‘“Poshak 
and ‘Patra’ for the deity; and (6) Shri Ram 
and his ancestors receiving offerings made 
before the deity by the worshippers and 
their having incurred expenses of the 
deity. This evidence was attacked by 
learned counsel for the plaintiffs on vari- 
ous grounds, but the learned District Judge 
was impressed by one consideration an 
held that even assuming the reliability of 
this evidence it nevertheless failed to prove 
that the defendant had acquired title over 
the suit property against the deity. Here, 
I may read the relevant portion of the 
judgment of the learned District Judge:— 


“I do not consider it necessary to go 
into this question about the reliability or 
genuineness of the evidence produced by 
the defendant but suffice to say that even 
if this evidence is believed into for argu- 
ment’s sake then it does not prove that 
the defendant has acquired his title over 
the plaint property against the deity. It 
is well settled that the adverse acts of the 
priest of a temple cannot alter the real 
nature of the boray In AIR 1954 SC 
69 it was observed that if a shebait by 
acting contrary to the terms of his ap- 
pointment or in breach of his duty as such 
shebait could claim adverse possession of 
the dedicated property against the ‘dol it 
would be putting a premium on dishonesty 
and breach of duty on his part and no 
property which is dedicated to an idol 
would ever be safe. The shebait for the 
time being is the only person competent 
to safeguard the interests of the idol. His 
possession of the dedicated property is 
the possession of the idol whose sevait 
he is and no dealing of his with the 
perty dedicated to the idol could 
the basis of a claim by him for 


possession against the idol.” 


The learned District Judge also referred 
to the evidence led by the plaintiffs and 
articularly the statement given by Kan- 
ayalal, father of the defendant Shri Ram, 
of 2-10-1987 (Ex. 17 on record) as also 
that of Shri Ram and observed that he 
had no hesitation in arriving at the con- 
clusion that the status of Shri Ram and 
his -ancestors was that of a Pujari employ- 
ed by Sheo Narain and his ancestors who 
were the managers of the temple and its 


ro- 
ord 
adverse 
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property with the result that Shri Ram 
cannot defeat the plaintifs right to the 
temple and its property. In the result, 
the learned Judge decided issues Nos. 1, 
2, 8, 10 and 11 in favour of the po 
As a consequence he also decided issues 
Nos. 4 and 5 in favour of the plaintiffs. 
5. Regarding issue No. 6, the learn- 
ed Judge held that Art. 144 of the Limita- 
tion Act applied and the period of limita- 
tion began from 2-2-1947 when the defen- 
dant resisted the taking of possession of 


the property pursuant to the scheme fram- 
ed by the learned District Judge. 

6. Issue No. 7 was not ressed. 
Regarding issue No. 8, the learned Judge 


held that it was admitted by Shri Ram 
that the clothes and utensils as mentioned 
by the ae in the list marked Ex. 27 
belonged to the deity. That being so, the 
learned Judge held that the plaintiffs were 
entitled to get possession of all the articles 
mentioned in Ex. 27 except ornaments and 
“Mukats’ which were not admitted by the 
defendant to be in his possession. Regard- 
ing issue No. 9, the learned Judge held 
that the plaintiffs are entitled to remove 
the defendant. Regarding issue No. 12, 
the learned Judge observed that in view 
of the findings on issues Nos. 1, 2, 8, 10, 
11 and 13 it was not necessary. to give a 
finding peeing this issue. In the result, 
he decreed the plaintiffs’ suit as mention- 
ed at the outset. 


7. In the forefront of his argu- 
ments learned counsel for the appellant 
placed the question whether the judg- 


ments of the erstwhile Alwar High Court 
including that of the Rajendra Shasan were 
judgments in rem and, therefore, binding 
on all including the defendant so as to 
preclude any enquiry about the public 
character of the temple and the property 
appurtenant to it Learned Seance sub- 
mitted that these judgments were not such 
as related to the legal character or status 
of a person as contemplated by Section 41 
of the Evidence Act and therefore, they 
could not be regarded as judgments in 
rem though these judgments might be 
relevant under Section 18 of the Evidence 
Act. Learned counsel placed reliance on 
Te ata v. M. E. Makhri, AIR 1964 


8. Learned counsel for the respon- 
dents has tried to support the judgment 
of the trial Court. Besides the cases which 
have been referred to by the learned Dis- 
trict Judge, learned counsel for the res- 
pondent invited my attention to two cases 
namely, Suraj Gir v. Bramh Narain, AIR 
1946' All 148 and Raje Anandrao v. Sham- 
rao, AIR 1961 SC 1206. 


9, Here I may deal with this ques- 
tion because there will be no necessity of 
going into the evidence in the event of 
my holding that the previous judgments 
were judgments in rem. 
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10. Relevancy of ‘judgments is to in the Sarkar’s Law of Evidence, 
dealt with by the group of Sections 41 to Twelfth Edition at page 464). The term 
I may read Sec- “legal character” as used in Section 41 


48 in the Evidence Act. 
tions 41 and 42: 


“S. 41. Relevancy of certain judg- 
ments in probate, etc, jurisdiction. 
final judgment, order or decree of a com- 
petent Court, in the exercise of probate, 
matrimonial, admiralty or insolvency juris- 
diction, which confers upon or takes away 
from any person any legal character, or 
which declares any person to be entitle 
to any such character, or to be entitled to 
any specific thing, not as against any spe- 
cified person but absolutely, is relevant 
when the existence of any such legal cha- 
racter, or the title of any such person to 
any such thing, is relevant. 


Such judgment, order 
conclusive proof— 

that- any legal character, which it con- 
fers accrued at the time when such judg- 
ment, order or decree came into opera- 
tion; 

that any legal character, to which it 
declares any such person to be entitled, 
accrued to that person at the time when 
such judgment, order or decree declares 
it to have accrued to that person; 

that any legal character which it 
takes away from any such person ceased 
at the time from which such judgment 
order or decree declared that it had ceas- 
ed or should cease; 

and that anything to which it declares 
any person to be so entitled was the pro- 
perty of that person at the time from 
which such ju ent, order or decree de- 


or decree is 


clares, that it had been or should be his 
property. 
“S, 42. Relevancy and effect of judg- 


ments, orders or decrees, other than those 
mentioned in Section 41. Judgments, 
orders or decrees other than those men- 
tioned in Section 41, are relevant if they 
relate to matters of a public nature rele- 
vant to the enquiry; but such judgments, 
orders or decrees are not conclusive proof 
of that which they state.” 


binds only those 









referred to as judgments in rem. This 
hrase “a judgment in rem” has not been 
defined, but it has all along been under- 
a judgment which is 
aanst the parties, but 

e world. Such judg- 
declare, define or otherwise 


ents eter- 


mine 


denotes, upon 
the status of some particular subject-mat- 
ter, by a tribunal having competent autho- 
rity for that office (vide passages referred 


means something equivalent to status. The 
legal character assigned to a person an- 
nounces to all the world what the legal 
status of a person is. The term must be 
narrowly construed, for it must be re- 
membered that an action in rem is not 
an action against a thing but an action 
availing against all the world (In re Ven- 
kataramanayya, ILR 54 Mad 640). 


ll. A bare reading of Section 41 
denotes that: (1) the judgment must first 
e a final judgment or a decree of a com- 


petent court; (2) it must be in the exercise 
of probate, matrimonial, admiralty or in- 
solvency jurisdiction; (8) it must confer 
upon or take away from any person any 
legal character, or which declares any per- 
son to be entitled to any such character, 
or to be entitled to any specific thing; not 
as against any specified person but abso- 
lutely, such judgment, order or decree is 
conclusive proof that any legal character 
which it confers, accrued at the time when 
such judgment, order or decree came into 
operation; that any legal character, to 
which it declares any such person to be 
entitled, accrued to that person at the 
time when such judgment, order or decree 
declares it to have accrued to that person; 
that any legal character which it takes 
away from any such person ceased at the 
time from which such judgment, order or 
decree declared that it had ceased or 
should cease; and that anything to which 
it declares any person to be so entitled 
was the property of that person at the 
time from which such judgment, order or 
decree declares that it had been or should 
be his property. To my mind, the judg- 
ment in the suit under Section 92, Civil 
Procedure Code in the present case was 
not one delivered in the exercise of pro- 
bate, matrimonial, admiralty or insolvency 
jurisdiction. Therefore, one of the neces- 
sary conditions for the applicability of this 
section is wanting. There can be no gain- 
saying the fact that the judgment relates 
to matters of ‘a public nature relevant to 
the inquiry’ within the meaning of Section 
42 of the Evidence Act. Undoubtedly the 
question whether a particular temple was 
a public temple or not is a matter of a 
public nature. The determination of the 
question was relevant to the inquiry that 
resulted in the aforesaid judgments. Con- 
sequently the. judgment is a relevant fact. 


12. Section 48 of the Evidence 
Act lays down that judgments, orders or 
decrees other than those mentioned in Sec- 
tions 40, 41 and 42 are irrelevant, unless 
the existence of such judgment, order or 
decree is a fact in issue, or is relevant 


under some other provisions of the Act... 


Reading all these three sections together, 
I am satisfied that the judgment cannot 
be characterised as judgment in rem so as 
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to be conclusive of the matter within the 
meaning of Section 41 of the Evidence 
Act. To be conclusive a an must 
squarely fall within the four corners of 
Section 41 of the Evidence Act. 

13. I may now turn to the cases re- 
ferred to by the learned counsel. 

14. In AIR 1964 SC 107, a suit 
was filed under Section 92, Civil Proce- 
dure Code by certain persons preening 
Cutchi Memons community on the ground 
that a certain mosque belonged to Cutchi 
Memons community. The persons repre- 
senting the Cutchi Memons community 
had prior to the filing of the suit applied 
for sanction under Section 92, Civil Proce- 
dure Code on the specific ground that the 
mosque in question belonged to the Cutchi 
Memons community. Some of the defen- 
dants that were impleaded in the suit were 
non-Cutchi Memons. They were persons 
who were impleaded as trespassers and 
their interest was to defend the suit in 
their individual rights to manage the pro- 

erty. The question arose whether the 
fice in the suit could create a bar of 
res judicata against persons claiming inte- 
rest not represented in the suit. In the 
light of these facts their Lordships consi 
dered the scope of a suit under Section 
92, Civil Procedure Code and observed: 


“Where a representative suit is 
brought under S. 92 and a decree is pass- 
ed in such a suit, law assumes that all 
persons who have the same interest as the 
plaintiffs in the representative suit were 
represented by the said plaintiffs and, 
therefore, are constructively barred by res 
judicata from reagitating the matters di- 
rectly and substantially in issue in the said 
suit. 

A similar result follows if a suit is 
either brought or defended under O. 1, 
R. 8. In that case, persons either suing 
or defending an action are doing so in a 
representative character, and so, the de 
cree passed in such a suit binds all those 
whose interests were represented either by 


the plaintiffs or by the defendants. Thus, 
it is clear that in determining the question 
about the effect of a decree passed in a 


representative suit, it is essential to enquire 
which interests were represented by_ the 
plaintiffs or the defendants. If the decree 
was passed in a suit under S. 92, it will 
become necessary to examine the plaint in 
order to decide -in what character the 
laintiffs had sued and what interests they 
ad claimed. If a suit is brought under 
O. 1, R. 8, the same process will have to 
be adopted and if a suit is defended under 
O. 1, R. 8, the plea taken by the defen- 
dants will have to be examined with a 
view -to decide which interests the defen- 
one purported to defend in common with 
others. 


15. The principles laid down in 
- that case are fully applicable to the pre- 
sent case. The defendant-appellants were 
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not parties to the suit under 
Civil Procedure Code for the 
of a scheme. Indeed when in pursuance 
of the scheme the trustees wanted to take 
possession of the property, they were re- 
sisted. The necessity for the suit under 
Section 92, Civil Procedure Code was felt 
because the Pujaris had made alienations 
of the temple property. In that event it 
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Section 92, 
settlement 


cannot be said that the plaintiffs in the 
earlier case were representing the same 
interest as the defendant. 

16. This is apart from the fact 


that the plaint in the earlier suit had not 
been produced as explained in the cited 
passage. It is necessary in such cases to 
examine the pleadings and the issues in 
order to decide in what character the plain- 
tiffs had sued and what interests they had 
claimed or represented. Raje | Anandrao’s 
case, ATR 1961 SC 1206 which was cited 
by learned counsel for the respondents 
has been considered in this case. Also the 
Madras cases namely, Ramadas v. K. Hanu- 
mantha Row, (1918) ILR 86 Mad 364 and 
Hassanulla Khan v. Royal Mosque Trust 
Board, AIR 1948 Mad 184 were consider- 
ed. Regarding these cases this is what 
their Lordships had observed in para. 15 
of the judgment:— 


“The first point which has been pres- 
sed before us by Mr. Setalvad is that the 


resent suit is barred by reason of the 
act that in the earlier suit instituted 
under S. 92 of the Code a scheme had 


already been framed by a Court of com- 
petent jameson and the decree by which 
the said scheme was ordered to be drawn 
binds all parties interested in the Trust. 
A suit under S. 92, it is urged, is a repre- 
sentative suit, and so, whether or not the 
present respondents actually Ai y in 
that suit, they would be bound by the 
decree which had framed a scheme for the 
proper administration of the trust. In 
support of this argument, reliance is plac- 
ed on the decision of this Court in 1961- 
8 SCR 930 at p. 940 = (AIR 1961 SC 
1206 at p. 1211), where it is observed that 
though the Pujaris were not parties to the 
suit under S. 92, the decision in that suit 
binds the Pujaris as worshippers so far 
as the administration of the temple is con- 
cerned, because a suit under S. 92 is a 
representative suit and binds not only the 
parties thereto, but all those who are inte- 
rested in the Trust. Mr. Setalvad has 
also relied on the two decisions of the 
Madras High Court, in (1918) ILR 86 Mad 
864 and in ILR (1948) Mad 257 = (AIR 
1948 Mad 184). The effect of these two 
decisions is that a decree passed in a suit 
fled under S. 92 framing a scheme is 
binding on all and it prevents every per- 
son whether a party to the suit or not 
from asserting in a subsequent suit rights 
which conflict with or attack the scheme.” 
Then having said this, their | Lordships 
proceeded to consider the basis of the de- 
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cisions aforesaid that a suit under’ Section 
92 of the Code of Civil Procedure binds 
all parties. Their Lordships observed: 


“The basis of this view is that a suit 
under S. 92 is a representative suit and 
is brought with the necess 
quired by it on behalf of the benefici- 
aries interested in the Trust. ‘The said 
section authorises two or more? persons 
having an interest in the Trust to file a 
suit for claiming one or more of the reliefs 
specified in clauses (a) to (h) of sub-sec- 
tion (1) after consent in writing there pres- 
cribed has been obtained. Thus, when a 
suit is brought under S. 92, it is brought 
by two or more persons interested in the 
Trust who have taken upon themselves 


the responsibility of representing all the 
beneficiaries of the Trust. In such a suit, 
though all the beneficiaries may not be 


expressly impleaded, the action is institut- 
ed on their behalf and relief is claimed in 
a representative character. This position 
immediately attracts the provisions of ex- 
planation VI to S. 11 of the Code. Ex- 
lanation VI provides that where persons 
tigate bona fide in respect of a public 
right or of a private right claimed in com- 
mon for themselves and others, all persons 
interested in such right shall, for the pur- 
‘poses of this section, be deemed to claim 
under the persons so litigating. It is clear 
that S. 11 read with its explanation VI 
leads to the result that a decree passed 
in suit instituted by persons to which ex- 
Janation VI applies will bar further claims 
E persons interested in the same right in 
respect of which the prior suit had been 
instituted, Explanation VI thus illustrates 
one aspect of constructive res judicata. 
Where a representative suit is brought 
under S. 92 and a decree is passed in suc 
a suit, law assumes that all persons who 
have the same interest as the plaintiffs in 
the representative suit were represented by 
the said plaintiffs and, therefore, are con- 
structively barred by res judicata from re- 
agitating the matters directly and substan- 
tially in issue in the said earlier suit. 

A similar result follows if a suit is 
either brought or defended under O. 1, 
R. 8. In that case, persons either suing 
or defending an action are doing so in a 
representative character, and so, the de- 
cree passed in such a suit binds all those 
whose interests were represented either by 


the plaintiffs or by the defendants. Thus, 


it is clear that in determining the question 
about the effect of a decree passed in (a 


representative suit, it is essential to en- 
quire which interests were represented by 
the plaintiffs or the defendants. If the 
decree was passed in a suit under S. 92, 
it will become necessary to examine the 
plaint in order to decide in what character 
the plaintiffs had sued and what interests 

ey had claimed. a suit is brought 
under O, 1, R. 8, the same process will 
have to be adopted and if a suit is de- 
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fended under O. 1, R. 8, the plea taken 
by the defendants will have to be examin- 
ed with a view to decide which interests 
the defendants purported to defend in 
common with others. The decision of this 
quesaen would be material in determining 

e correctness of the argument urged by 
Mr. Setalvad before us.” 


17. Then their Lordships consider- 
ed the plaint in the suit under Section 92 
and came to the conclusion that only the 
Cutchi Memons community could be said 
to have been represented. Thus, accord- 
ing to their Lordships, the party who was 
held precluded from filing a subsequent 
suit was constructively represented in the 
earlier litigation and the provisions of Ex- 
planation VI to Section 11 applied. This 
is far from saying that a suit under Sec- 
tion 92 would result in a decision which 
will be a judgment in rem so as to be 
conclusive against the whole world. The 
decision can bind only such parties or inte- 
rests as were represented in that suit, but 
not others. 
Latafat 


18. Anjuman Islamia v. 
Ali, AIR 1950 All 109 proceeds on 


the 
view taken in the Madras cases. The po- 
sition that results from Ahmad Adam’s 


case, AIR 1964 SC 107 is that before the 
previous judgment under Section 92, Civil 
Procedure Code can be held binding on 
a party, interest of such a party should 
have been represented in the earlier suit. 
For holding a judgment to be conclusive, 
being a judgment in rem, it should come 
within the four corners of Section 41 of 
the Evidence Act or for that judgment to 
be binding it must fall within the ambit 
of Section 11, Civil Procedure Code. 
Where a suit was filed under Section 92, 
Civil Procedure Code then the interests of 
the parties which are sought to be bound 
must be shown to have been represented 
in such suit. Applying the tests Jaid down 
in AIR 1964 SC 107, I am unable to 
hold that the party can be held bound by 
such judgment. Such a judgment would 
undoubtedly be a relevant evidence with- 
in the meaning of Section 42 of the Evi- 


dence Act, as already observed, and will 
have to be considered along with other 
evidence. 

19, Learned counsel for the ap- 


priant canvassed for remanding the case 
or a proper appraisal of the evidence by 
the trial Court. I was disinclined to ac- 
cept this prayer for two reasons: firstly, 
this appeal has come up for hearing al- 
most after 12 years, and secondly, even 
though the learned District Judge has con- 
sidered the judgment in the suit under 
Section 92 to be a judgment in rem, he 
had nonetheless gone into the evidence, 
though I may add that the plaintiffs’ wit- 
nesses have not been individually discuss- 
ed in the judgment. 

20. The crucial question in the ° 
case is whether the temple in question is 
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Ar raa temple as claimed by the plain- 
iffs or it is a private temple as asserted 
by the defendant-appellant The distinc- 
tion between a public and a private tem- 
ple involves tmportant legal consequences. 
When the donor or the founder had ex- 
ressed himself in an indenture while 
edicating the temple, no difficulty arises. 
The difficulties arise where no express 
dedication is proved. In that event the 
question whether the temple is a public 
temple or a private one will have to be 
decided from certain proved facts. The 
considerations for distinguishing a public 
temple from a private one have been indi- 
cated by B. K. Mukherjea in his- monu- 
mental work intituled “Hindu Law of Re- 
ligious and Charitable Trust’. The 
indication is long user. If the public have 
been in the habit of worshipping in the 
temple in an open and unconcealed man- 
ner for a long period of time and were 
never denied any access to it, that would 
be a strong evidence of dedication. With 
regard to period of user no hard and fast 
ai has been laid down. There is no 
minimum which must be fulfilled and 
there is no maximum which compels the 
inference. Each case would depend upon 
its own circumstances. The second indi- 
cation is the conduct of the founder and 
his descendants. If they in fact held it 
to be a public temple, a very strong pre- 
sumption of dedication would arise. 

The next indication is that if repairs 
and additions to the temple building are 
made with public subscriptions and i 
festivals in the temple are also performed 
with the aid of public funds, then these 
facts would certainly fortify the inference 
of the temple being a public one. ‘Proof 
that the members of the public had con- 
tributed for the construction of the temple 
or for the extension of its building is ano- 
ther indication for showing that it is a 
eer temple. The next important consi- 
eration is the association of strangers in 
the management. Then the location of 
the temple and its structure are yet other 
important indications. The existence of a 
Prakaram, Dhwajastambam, Balipeetam 
and Nandikeswara would be circumstances 
to show that the temple is a public tem- 
ple. Then the remission of land revenue 
in respect of land on which the temple 
stands or sanit by the rulers towards the 
expenses of the temple would be almost 
decisive for showing that the temple is a 
public one. By far the most important 
thing to determine is whether the public 
can have access to the temple as a matter 
of right. “A private temple is generally 
meant for private individuals or ascertain- 
able group, whereas a public _ temple is 
for the benefit of public at large. The 
weight to be attached to the several fac- 
tors found in a case would depend on the 
circumstances of that case and several of 
the factors may be present, but the deci- 
sion as to the character of the temple must 
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be made on a conspectus of the entire 
chain of circumstances (vide pages 168 to 
180 of “Hindu Law of Religious and Cha- 
ritable Trust’ by B. K. Mukherjea, Second 
Edition). 

21. In a recent case G. S. Maha- 
laxmi v. Shah Ranchhoddas, AIR 1970 SC 
2025, their one examined the previ- 
ous judgments, such as, Shri Govindlalji 
Maharaj v. State of Rajasthan, AIR 1963 
SC 1688, Narayan Bhagwant Rao Gosavi 
Balajiwale v. Gopal Vinayak Gosavi, AIR 
1960 SC 100, Deoki Nandan v. Murlidar, 
AIR 1957 SC 188 and a few Privy Coun- 
cil cases and then laid down that general- 
ly the Courts have to address themselves 
to the various questions, such as, (1) Is 
the temple built in such imposing manner 
that it may prima facie appear to be a 
public temple? (2) Are the members of the 
public entitled to worship in that temple 
as of rightP (8) Are the temple expenses 
met from the contributions made by the 
public? (4) Whether the sevas and utsavas 
conducted in the temple are those usually 
conducted in public temple? an 
Have the management as well as the devo- 
tees been treating that temple as a pub- 
lic temple? Their Lordships went on to 
say that the circumstance -that the public © 
or a section thereof have been regularly 
worshipping at the temple as a matter of 
course and they can take part in the festi- 
vals and ceremonies conducted in that tem- 
ple apparently as a matter of right is a 
strong piece of evidence to establish the 
public character of the temple. If votive 
offerings are being made by the public in 
the usual course and if the expenses of 
the ee are met by publie contribution, 
it is safe to presume that the temple in 
question is a public temple. In brief, ac- 
cording to their Lordships, the origin of 
the temple, the manuer in which its af- 
fairs are managed, the nature and extent 
of gifts received by it, rights exercised 
by the devotees in regard to worship there- 
in, the consciousness of the manager and 
the consciousness of the devotees them- 
selves as to the character of the temple 
are factors that go to establish whether a 


temple is a public temple or a private 
temple. 
22. Let us now turn to the evidence 


in the case. The plaintiffs had examined 
five witnesses and the defendant had exa- 
mined in all 47 witnesses. P.W. 1 is 
Dhannalal who has his shop in the Bazar. 
He had stated that the temple is known 
as Daoojis temple. It is located in the 
Bazar. It has 7 shops and above them 
is the temple which is reached by a stair- 
case. He stated that he had heard it from 
his forebearers that the temple had been 
constructed by Gatru Matru. It was a 
public temple. Its manager owas Sheo- 
narain who was dead. During Sheo- 
narain’s time Kanhaiyalal, the father of 
Shri Ram defendant was doing the Sewa 
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Puja of the temple. He, however, stated 
that he had not seen anyone going into 
the temple. He had not seen any festi- 
vals in the temple. He has admitted that 
the upper storey had been in crag at 
of Rampyari, sar ae re and Shri Ram. 
P.W. 2 was Gordhanlal. He had also heard 
that Daooji’s temple which is in the 
Bazar of Alwar was constructed by Gatru 
Matru. This temple was not anyone’s pri- 
vate property and he had seen Kanhaiya- 
lal and Shri Ram doing Sewa Puja in the 
temple. According to him,  Sheonarain 
was the manager. P.W. 3 was Swami 
Gopilal. He too stated that the temple 
had been constructed by  Gatru Matru 
Bohras and is known as Gatu Matru’s 
Mandir: He stated that this temple was 
a public one though while so stating he 
added that Sheonarain was the owner of 
the temple. He stated like this: 

‘ag dfex afo nfa g faarao sa 
dfex Safes Foe TT Bl Bar GT F 
fox a Rog Fara % fou dfexc fear ar, 
TAT AAT FH HTT HWA F FT TATA TIDE are 
as a wad FT 1’ 

According to this witness Kanhaiyalal 
was oe as Pujari for Rs. 8/- a month 
and he had been kept by Sheonarain. 
Further, according to him, the offerings 
were taken by the Pujari. P.W. 4 Jagan- 
nath stated like the other witnesses that 
the temple was a public one and on the 
occasion of marriage of a girl Re. 1/- 
would be given for the temple by the 
people. This used to be given to Sheo- 
narain who was the manager. He added 
- that Kanhaiyalal and Shri Ram were the 
Pujaris of the temple. The last witness 
Chaju Ram (P.W. 5) had also stated the 
same thing that the temple was a public 
one and Sheonarain was the Pujari and he 
had kept other Pujaris on his own behalf. 
He added that the festivals like Janma- 
shtami and Basant Panchami used to be 
held in the temple. Besides this there is 
the documentary evidence produced by the 
plaintiffs and it consists of Ex. 6, a copy 
of the judgment of the High Court of 
Alwar dated 19-11-41, statement of Kan- 
haiyalal dated 2-10-87, statement of Sheo- 
narain Ex. 18 dated 11-10-38, and state- 
ment of Shri Ram dated 28-12-41 in a 
miscellaneous case No. 42. Besides this 
there was Ex. 4, the judgment of the 
Rajendra Shasan, i.e., the Maharaja aided 
by his ministers and Ex. 7 a Likhtam dated 
23-4-1872, making a grant of 2 Takas a 
day for the Sewa Puja in the temple by 
the Alwar State. Further there was Ex. 9 
an Ikrarnama regarding Bhogkharch by a 
tenant who executed it in favour of the 
mortgagee when a shop of the temple was 
mortgaged by Sheonarain. There were 
some other documents, but as they have 
not been referred to in the arguments, I 
need make no mention of them. 
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23, The defendants led evidence 
in rebuttal both documentary and oral. He 
had produced 47 witnesses and almost 80 
documents. The documentary evidence 
can conveniently be characterised as: (1) 
rent notes— they are Exs. A-55, <A-56, 
A-59, A-60 to A-66, A-68, A-69, A-70 to 
A-75, A-76/1, A-77 to A-79; (2) Receipts 
Ex. A/], Ex. A/58, Ex. A/54 and Ex. A/ 
76; (8) the third aah ed consists of © 
various repairs that the defendant had 
made in the temple; (4) the fourth category 
consigts of notices issued by the Municipal 
Board for making certain necessary repairs. 
They were: Ex. A/2, Ex. A/57 and Ex. 
A/58; (5) the fifth category was regardin 
the staying of certain marriage parties an 
travellers (Yatris’) in the temple. Amongst 

e oral evidence four witnesses were re- 
garding the story of the ‘Sankalp’ of the 
temple in favour of the defendant's ances- 
tors by Gatru Matru; they were: D.W ! 
Kanhaiyalal, D.W. 24 Durga Prasad, D.W. 
25 Mahilal and D.W. 42 Badri Prasad. 
The more important of the other witnesses 
which alone were referre to me were 
D.W. 17 Khermal, D.W. 20 Amrat Singh, 
D.W. 21 Jagdish Prasad, D.W. 22 Ram- 
kumar, D.W. 24 Durga Prasad, D.W. 25 
Mahilal, D.W. 26 Laxmi Narain, D.W. 27 
Budhalal, D.W. 28 Shiv Prasad, D.W. 38 
Ladu Ram, D. W. 34 Govind Sahai, D. W. 
42 Badri Prasad and D. W. 46 Jagat 
Narain, D.W. 47 was the defendant Shri 
Ram himself. 


I need not discuss these witnesses af 
any great length. Suffice it to say that 
many of the defendant’s witnesses have 
admitted such facts as would  unmistak- 
ably point towards the public character of 
the temple. D.W. 8 Chandulal has ad- 
mitted (at page 88 of the paper book) 
that the Pujari of the temple was Kan- 
haiyalal and he had been kept on behalf 
of Sheonarain. D.W. 12 Heeralal has ad- 
mitted (at pege 96 of the paper book) that 
Kanhaiyalal was a servant and was doin 
Sewa Puja. D.W. 4 Pyarelal had state 
(at page 73) that public goes into the tem- 
ple. D.W. 11 Nawal Kishore has admit- 
ted (at page 93) that he had gone into the 
temple lke a member of the public and 
others were also going like that. D.W. 18 
Ramjilal had admitted (at page 98) that 
the people go and take ‘Prashad’ at the 
temple and there is no obstruction to any- 
body from going into the temple. The 
samething has been said by D.W. 14 
Papeyalal as also by D.W. 18 Kanhaiyalal. 
D.W. 20 Amrat Singh has stated that the 
festivals are held in the temple and people 
of Alwar and from other villages go for. 
‘Darshan’ in the temple. He has also ad- 
mitted that marriage parties and travellers 
stay at the temple, though he added that 
they do so with the T of the 
Pujari (at page 112 of the paper book). 

D.W. 21 Jagdish Prasad has admitted 
that the festivals are held in the temple 
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and there is no obstruction to anyone for 
going into the temple. According to him, 

e travellers also stay there (page 115 of 
the paper book). D.W. 22 Ramkumar has 
also admitted that festivals are held and 
students coming for examination and marri- 
age parties also stay in the temple but for 
it rent is charged. D.W. 24 Durga Pra- 
sad has stated in unmistakable terms that 
the temple is meant for the public at 
large. It is of Gatru Matru. He further 
stated that people come at the time of 
‘Aart’ and also join the festivals. D.W. 
25 Mahilal, D.W. 88 Ladu Ram, D.W. 34 
Govind Sahai and D.W. 41 Chiranjilal had 
also stated so. According to D.W. 26 
Laxmi Narain the expenses of the temple 
are met by the offerings and from the 
rent that is received from the travellers 
staying there. None other than D.W. 47 
Shri Ram has admitted that the ublic 
come for ‘Darshan’ in the temple and they 
make ene. but he adds that they are 
so received by him as the owner. He has 
also admitted that there is no obstruction 
to anyone in coming to the temple. 


24. A survey of the defendant’s own 
evidence leads to the conclusion that for 
long the public have been going to the 
temple for the ‘Darshan’. They have been 
making offerings to the deity, also the 
public join the festivals and marriage par- 
ties and other persons visiting Alwar stay 
in the temple. They ae be taking the 
permission of the Pujari for staying at the 
temple, but that would not derogate from 
-the public character of the temple, if it 
is otherwise so. Somebody’s permission has 
to be taken even for staying in a Dharam- 
shala or a temple, but that is of no conse- 
quence. It is also clear from the evidence 
that the expenses of the temple or the 
deity are met from the offerings and by 
whatever rent is derived on account of the 
travellers or ‘Yatris’ staying in the temple. 
Even the oral evidence therefor does not 
leave any doubt in one’s mind about the 
character of the te being a public one. 
Then of all other documents Ex. 17, the 
statement of Kanhaiyalal, the father of 
defendant Shri Ram, recorded on 2-10-87 
gives a lie to the claim that the temple 
had been given in ‘Sankalp by Gatru 
Matru, the founders, to the ancestors of 
Shri Ram. In Ex. 17, Kanhaiyalal stated 
that he was doing the Sewa Puja at the 
Daooji’s temple. This temple was con- 
structed, according to him, by Gatru Matru 
some 125 years back. This shows that 
the temple is now almost 160 years old. 
Kanhaiyalal could not say as to whom 
Gatru Matru entrusted the temple for 
Sewa Puja. He also admitted that the 
ancestors of Sheonarain were managing the 
temple. He further stated that since he 
reached the age of discretion he had seen 
Sheonarain managing the affairs of the 
temple. He, however denied that he had 
been taking any salary from  Sheonarain 
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and added that his family had never taken 
any salary, but were spending their own 
money for Sewa Puja. He claimed that 
he was a Muafidar Jagirdar and he 

to spend from the income of his Jagir. 

This statement is remarkable in one 
respect and it is that Kanhaiyalal the father 
of the defendant, had not claimed that 
the temple belonged to him, nor had he 
stated that it was given in ‘Sankalp’ by 
Gatru Matru to his ancestors. Indeed he 
could not say to whom Gatu Matru had 

iven this temple. He had also admitted ` 
at Sheonarain and his ancestors were the 
managers of the temple. Then he has stat- 
ed that it is Daooji’s temple where he was 
doing Sewa Puja. This statement is very 
much in keeping with what many of the 
defendant’s witnesses have admitted. The 
story of the ‘Sankalp’ as also the version 
of the defendant that the temple belonged 
to him is wholly unacceptable. Then, apart 
from every thing, the judgments rendered 
by the High Court of the former Alwar 
State Ex. 6 and that of Rajendra Shasan 
Ex. 4 further show that it is a public tem- 
ple. In Ex. 4 the two of the members of 
the committee namely, Servashri S. M. 
Bapna, President and Chain Singh, Mem- 
ber, after referring to the evidence, ob- 
served: 

“In face of the above documents we 
have come to the irresistible conclusion 
that the shops in dispute were meant for 
the maintenance of the temple and belong- 
ed to it as trust property. As stated else- 
where this documentary evidence has not 
been rebutted and the counsel for the ap- 
pellants could not say anything satisfac- 
tory which could lead to any other deci- 
sion. Hindus of a religious temperament 


used 


are anxious only so long as a public reli- 
ous endowment is not created for tbe 


enefit of their souls. That done they do 

not as a rule think it necessary to make 

effective arrangements for its continuance 

at a later stage and do not worry even 

eae the fate of the endowment there- 
er. 


The third member rendered a separate- 
opinion though concurring. When the case 
was submitted before His Highness the 
Pa araia, he recorded the folowing 
order:— 


“We agree to the opinion of the majo- 
rity of the members of the Judicial Com- 
mittee of Shri Rajendra Shasan. A de- 
cree shall be passed in terms of this opin- 
ion. 

With regard to the separate opinion 
recorded by a single member of the above 
Committee we find that there is nothing 
in it which goes against the majority’s 


opinion. 
Sd/- Tej -Singh, 
9-4-1945. 


His Highness.” 
This judgment is of no mean importance. 
Maharaja and his officers could have cor- 
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rectly appreciated the situation regarding 
this temple on account of their nearness 
to the scene. The perusal of the several 
documents establishes one thing very clear- 
ly and it is that as long as the former Al- 
war State was existing, the defendant had 
at no time put forth the story that the 
temple was a private one. Of the rent 
notes produced by the defendant, Ex. A/ 
78 is of 15-7-1909 and Ex. A/79/D.W. 46 
is of 18-8-1909. Ex. A/78 is by one Go- 
vind Sahai in respect of a “Kotdi’ towards 
Baggi Khana. In it Kanhaiyalal, father 
of the defendant is described as a Pujari 
Likewise, in Ex. A/79 which is in respect 
of a ‘Chabutra’ of the stair-case, Kanhaiya- 
lal is described as Pujari of Daooji’s tem- 
ple. Ex. A/76/1 is of Asoj Sudi 12 of 
Samvat year 1967. It is also in respect 
of a ‘Kotdi’. In it Kanhaiyalal is describ- 
ed as Pujari of the temple. Then there is 
Ex. A/56 which is a rent note of 28-11- 
42. It is remarkable that in this the des- 


cription of the shop adjacent to the one 
which was rented out is given as ‘gmrq 


sit ares ngra :} The shop is said to be 
Sart AY arasi and Shri Ram, the de- 
fendant, is described as a Muafidar garet 


ay gos AT atest ngras The same 


thing is found in the rent note Ex. A/55 
which is of 10th July, 1945. In Ex. A/60 
which is of 17th January, 1947 the des- 
cription of the site of the rented premises 


is given as ‘afax ot assi Fer aT 
CERLAN Then in Ex. A/63 which is dat- 


ed 81-5-47, the description of the two 
‘Kothas’ is given as qà afat arasi HETTA. 
Then in Ex. <A/68 dated 3-9-47, 


the description of sft asst ATT aes 
is given asgara st qaes Agr on 
one side and afax sf arasi werent at at 


on the other side. Receipts Ex. A/l, Ex. 
A/58, Ex. A/54 and Ex. A /76 are about 
certain repairs made by the defendant in 
the temple. 


25. The upshot of all these docu- 
ments is that Shri Ram was no doubt 
managing the property and he was residing 


in certain apartments in the premises. He 
was also deriving income from rents and 
utilising it both for himself as well as for 
the ses of the temple. The notices 
issue se the Municipal Board of Alwar 
from time to time namely, Ex. A/2, Ex. A/ 
57 and Ex. A/58 also go to show that it 
was the defendant who was managing the 
affairs of the temple. He was again allow- 
ing marriage parties to stay in the temple 
and so also was the case in respect of the 
travellers who would be staying at the 
temple premises. These documents, how- 
ever, do not establish that the temple was 
a private one. The learned District Judge 
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was, therefore, right in holding that the 
status of defendant Shri Ram was that of 
a mere Pujari and he bad got no title over 


the temple or the properties appurtenant 
to it 


it. 

As regards the performance of the 
Sewa Puja by the defendant Shri Ram, the 
learned District Judge came to the con- 
clusion that the plaintifs had failed to 
poe that the work of Sewa Puja was not 

ing properly performed by Shri Ram 
and that being so Shri Ram could not be 
ousted from the Office of the Pujari on this 

ound. However, the learned Judge 
ound that as Shri Ram claimed the tem- 
ple and its estate as belonging to himself, 
it amounted to grave misconduct and this 
entailed his removal from office. This is 
what the learned Judge has said:— 


“It was urged by learned counsel for 
the plaintiffs that since Sri Ram claimed 
the temple and its estate as belonging to 
him it is such a grave misconduct that en- 
titles his removal from the office. I find 
much force in this contention. The fact 
that Shri Ram has claimed the temple and 
its estate as belonging to him is indeed 
indicative of a grave misconduct on his 
part as a poet That being so, the plain- 
tiffs are therefore entitled to remove him 
on this ground. This issue is therefore 
decided accordingly.” 


26. Learned counsel for the appel- 
lant has, however, submitted that on ac- 
count of the events that had happened the 
present defendant was not to lame so 
much in this connection and his claim 
though wrong was a bona fide one. Learn- 
ed counsel maintained that where the claim 
put forth appears to be bona fide the Pujari 
cr the Shebait for that matter need not 
be removed and he referred me to Loke 
Nath v. Abani Nath; AIR 1941 Cal 68; 
Ramjilal v. Pitam Chand, ATR 1948 E.P. 
18 and Jawaharbeg v. Abdul Aziz, AIR 
1956 Nag 257. In AIR 1941 Cal 68, it 
was observed:— 


“Mere assertion in a suit under S. 92 
by a trustee that trust properties are pri- 
vate Bro erties is not by itself a sufficient 
ground for his removal. If he committed 
ny breach of trust before the suit, his 
conduct in the course of the suit is an im- 
portant element to be taken into conside- 
ration in deciding whether the breach 
should be condoned and he should be al- 
lowed to retain the office.” 


27. In AIR 1948 EP 18 the learo- 
ed Judges observed:— 


“In a suit against a pujari of a tem- 
ple for a declaration that the temple is a 
public wakf, the defendant pleade that 
this temple and the land attached thereto 
were his private jagir and that the income 
derived therefrom was his private income. 
The suit was decreed, the Court holdin 
that the temple and the land attache 
thereto were public wakf SR pda In a 
subsequent suit filed against the pujari for — 
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his removal on the ground of his 
management and breach of trust, it was 
contended that the assertion by the defen- 
dant of a private claim and the denial of 
the existence of a public trust, in the pre- 
vious suit were sufficient in themselves to 
justify the removal of the defendant: 


Held, that it was open to the defen- 
dant to defeat the plaintiffs claim by 
means in his power and the fact that he chose 
a particular means would not entitle the 
plaintiffs to bring a fresh suit against him.” 


The last observations are, to my mind not 
Shee apposite to the present case. The 
ecision turned more on the maintainability 
of the fresh suit against the Pujari than 
on consideration of denial of existence of 
a public trust in the previous suit. 


: In ATR 1956 Nag 257, the 
learned Judges observed: 


“Laying a claim to the wakf property 
by a mutawalli under a bona fide mistaken 
belief in itself may be no ground for his 
removal, but when the conduct of the 
mutawalli in claiming the wakf property is 
not bona fide and upto the time of the 
dispute the property was in good repair but it 
was only since the dispute arose that it was 
not kept in good repair it is necessary, in 
these circumstances that the  mutawalli 
should not be kept in charge of the 
. management of the property.” 


The fate of the case turned on the subse- 
quent conduct of the mutawalli in not 


mis- 


keeping the property in good repair which 
induced the learned Judges to hold that 


the mutawalli should not be kept incharge 
-of the management of the mosque and its 
property. 

29. There is no manner of doubt 
that in this case Sheonarain, the person who 
is said to be the manager of the temple, 
had done a good deal of bungling. He 
had mortgaged the shops appurtenant to 
the temple which resulted in insolvency 
proceedings against him and the auction 
sale of some of the shops and apartments 
in the course of insolvency proceedings. It 
was this misconduct of Sheonarain that 
resulted in Section 92 Civil Procedure Code 
suit and the framing of scheme thereto. 
It further appears, as alread observed, 
that 3 of the rent notes namely, Ex. A/78, 
Ex. A/79 and Ex. A/76/1 were old docu- 
ments in favour of Kanhaiyalal. Seeing 
that his father Kanhaiyalal had been 
managing the affairs of the temple and 
renting out its premises, the present de- 
fendant could bona fide believe that the 
temple had been given by the founders to 
their forefathers. At the time of record- 
ing of his statement on 8-7-60, defendant 
Shri Ram was of 41 years. The disputes 
about the alienations of temple property 
had arisen long before, that is, aroun 
1987 when the defendant would be a boy 
of 18 when at that time his father was 
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alive and he may have acted on whatever 
his father had told him. 


Shri Ram and his ancestors had been 
residing in the temple premises almost for 
4 generations and when there was nothing 
wrong in ee, the Sewa Puja of the 
temple I should think he should not be 
disturbed from it and should be allowed 
to reside in a portion of the temple pre- 
mises as long as he faithfully discharges 
his duty as a Pujari. The possession of 
the temple and its property shall, how- 
ever, be that of the trustees. Learned 
counsel has demarcated the the premises 
No. 7 on the map Ex. 1. The portion 
marked red, that is the temple, shall be 
anded over to the plaintiffs-trustees. The 
defendant shall be able to go into the red 
portion only for purposes of performing 
Sewa Puja as usual. He shall not let out 
any portion of the residential apartment 
No. 7, but will be entitled to use them for 
the residence of himself and his family as 
long as he faithfully continues to perform 
Sewa Puja of Shri Daooji Maharaj under 
lawful directions of the plaintiffs-trus- 
ees. 


30. The result is that I allow this 
appeal in part and modify the judgment 
and decree of the learned District Judge 
in the above terms. In all other respects 
the decree shall stand as it is. The parties 
shall bear their own costs of this appeal. 


31. Before parting with the case 
I pay tribute to both the learned counsel 
for presenting their respective cases with 
thoroughness and fairness. 


Appeal partly allowed. 
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Rao Raja Tej Singh and others, Ap- 
EA v. Hastimal and others, Respon- 
ents. 


First Appeals Nos. 48 and 59 of 1967, 
D/- 6-12-1971, against judgment and de- 
cree of Amar Singh Bhargawa, Sr. Civil 
J. No. 1, Jodhpur, D/- 81-1-1967. 


(A) Evidence Act (1872), S. 90 — 
Presumption under section, when open. 


Once the party has made it known 
that he wants to rely on the presumption 
under S. 90 and the document and the 
surrounding circumstances are such that a 
preoa aon under S. 90 may justifiably 
e raised then the mere fact that the party 
has a witness or two in addition for prov- 
ing the signature or the writing of the al- 
leged executant will not always be a suff- 
cient reason for not drawing the presump- 
tion. When the document purporting to 
be more than 80 years old is a registered 
one and it is produced from proper cus-' 


BP/BP/A992/72/SSG 


192 Raj. 


“tody the presumption under S. 30 can be 
drawn by the Court. AIR 1950 Raj «47 
and 1958 Raj LW 158, Distinguished. as 


ara 

(B) Hindu Succession Act (1956), Sec- 
tion 14 — Person merely having right of 
residence if can be said to have acquired 
property. 

The word “acquire” occurring in S. 14 
is important. The female Hindu must 
have acquired the property so that by ope- 
ration of S. 14 it would become her abso- 
lute property. Now a person who has 
only a right of residence in the popa 
cannot be said to have acquired the pro- 
perty. Right of residence cannot be equat- 
ed with any proprietary interest beit 
such interest be of a limited character, like 
the widows estate in the case of a female 
heir under the Hindu Law. Section 14 
will not enlarge the mere right of residence 
of a person in a property to that of abso- 
lute ownership. (Para 17) 


Cases Referred Chronological Paras 


1953 Raj LW 158 =. ILR (1953) 8 
Raj 292, Ramchandra v. Usman- 


gani 10, 18 
AIR 1950 Raj 47 = 1950 Raj LW 
99, Kanhaiya Lal v. Jamna Lal 10, 13 
AIR 1927 Cal 870 = ILR 55 Cal 
a Surendra Nath v. Sambhu 
a 


R. L. Purohit with P. L. Ojha, for 
Appellants in Appeal No. 48 of 1967 and 
for Respondents in Appeal No. 59 of 1967; 
Hastimal, for Respondents in Appeal No. 
48 of 1967 and for Appellants in Appeal 
No. 59 of 1967. 


_ JUDGMENT:— The two appeals be- 
fore me arise out of the judgment and 
decree of the learned Senior Civil Judge 
No. 1, Jodhpur in a suit under Order 21, 
Rule 103, Civil Procedure Code. 


2. Plaintif Hastimal and others 
were the sons of late Shri Mukanchand 
Balia. Rao Raja Panney Singh had mort- 
gaged one “Haveli? known as Haveli of 
Thikana Sanwrad situated at Jodhpur and 
fully described in para 4 of the plaint, as 
also some other property for Rs. 28,000/- 
with Shri Mukanchand Balia by a register- 
ed mortgage deed on 14-9-1943. On 21-1- 
1946, Rao Raja Panney Singh took a fresh 
loan of Rs. 7,000/- and executed a second 
mortgage in favour of Shri Mukanchand. 
According to the plaintiffs, this Haveli be- 
longed to Rao Raja Panney Singh and for 
it he had a patta dated 9-7-1934 in his 
mame as also in the names of his sons Rao 
Raja Ranveer Singh, Rao Raja Chain Singh, 
Rao Raja Sukh Singh and Rao Raja Tej 
Singh, the defendants in the case. 

Shri Mukanchand obtained a decree 
-for the sale of the mortgaged pony 
from the court of the Senior Civil Judge. 
The final decree was passed on 30-11-56. 
Thereafter, the Haveli was put to auction 
and the decree-holder Shri - Mukanchand 
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certificate in his favour. After obtaining 
the sale certificate Shri Mukanchand ap- 
plied for possession of the Haveli. The 
Court Amin put him in possession of a 
portion of the Haveli described in para 11 
of the plaint, but in respect of the remain- 
ing parts of the Haveli, defendant Smt. 
Swaroop Kanwar widow of Rao Raja Fateh <“ 
Singh offered resistance. Likewise, Smt. 
Vijay Kanwar widow of Rao Raja Arjun 
Singh offered resistance. Accordingly, Shri 
Mukanchand applied to the Court under 
Order 21, Rule 97, Civil Procedure Code. 
Both the ladies filed their objections claim- 
ing that they were living in the Haveli in 
their own right. 


The execution court dismissed Shri 
Mukanchand’s application on 21-4-61. Smt. 
Vijay Kanwar died after this order was 
passed. Defendants Nos. 2 to 11, that is, 
Rao Raja Ranveer Singh, Rao Raja Chain 
Singh, Rao Raja Sukh Singh, Rao Raja Tej 
Singh, Rao Raja Puran Singh, Rao Raja 
Kalyan Singh, Smt. Padam Kanwar, Smt. 
Ratan Kanwar, Smt. Sajjan Kanwar, Smt. 
Lichhman Kanwar and Smt. Basant Kan- 
war were made the defendants in the case 
as legal representatives of Smt. a Kan- 
war. Shri Mukanchand too had died an 
accordingly his sons brought the suit under 
Order 21, Rule 108, Civil Procedure Code 
for a declaration that the entire Haveli be- 
longed to Rao Raja Panney Singh and that 
the defendants had no right, title or inte- 
rest therein. 


3. Defendant No. 1 Swaroop Kan- 
war in resisting the suit took the stand 
that the Haveli in question was not known 
as “Haveli of Sanwrad’, but it was purchas- ` 
ed by Rao Raja Bhawani Singh, her father- 
in-law and it was known after his name. 
She further averred that on Sawan Ved 1, 
Samvat 1967, Rao Raja Bhawani Singh had 
given half portion of this Haveli to each 
of his younger sons Kishan Singh and 
Fateh Singh. As Fateh Singh had no son, 
Smt. Swaroop Kanwar claimed to have suc- 
ceeded him as his heir. She further stated 
that by virtue of Section 14 of the Hindu 
Succession Act, 1956 her limited estate in 
the Haveli as the widow of Fateh Singh 
ripened into fullfledged ownership of the 
Haveli and consequently the mortgage on 
which the heirs of Shri Mukhanchand 
relied or the mortgage decree for that 
matter were not binding on her. 

Rao Raja Tej Singh, Rao Raja Sukh 
Singh, Rao Raja Chain Sigh and Rao Raja 
Puran Singh, the four out of five sons of 
Rao Raja Panney Singh claimed that the 
half portion of the Haveli belonged to 
Rao Raja Arjun Singh and on Rao Raja 
Arjun Singh’s death his share devolved on 
his widow Smt. Vijay Kanwar. They pro- 
ceeded to say that by virtue of Section 14 
of the Hindu Succession Act, 1956, the 
limited estate of Smt. Vijay Kanwar ripen- 
ed in to fullfledged ownership and there- 


sale `- 


` 
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after before her death Smt. Vijay Kanwar 
had gifted her share in the Haveli in fa- 
vour of these defendants by a registered 
gift deed. Thus, these defendants did not 
came into possession of the portion of the 
Haveli as heirs of Panney Singh, but in 
their own right as the donees from Smt, 
Vijay Kanwar. 


4. A number of issues were fram- 
ed by the trial court and after recordin 
the evidence led by the parties the learne 
Judge found that the mortgage by Raọ 
Raja Panne Singh in favour of Smt. 
Mukanchand was proved. Likewise, from 
a perusal of the decree of the court as 
also the sale certificate he came to the 
conclusion that the property which was 
first sca ee with the plaintiffs’ father 
was purchased by him as a result of the 
court sale. However, the court came to 
the conclusion that half share of the Haveli 
by virtue of the deed of Samvat year 1967 
belonged to Rao Raja Fateh Singh, the 
husband of defendant No. 1 Smt. Swaroop 
Kanwar and consequently the plaintiff was 
not entitled to take possession of it. 

Regarding the share of Smt. Vijay 
Kanwar which was claimed by the four 
sons of Rao Raja Panney Singh as donees, 
the court held that this has not been prov- 
ed, as neither the defendants had come in 
evidence, nor the so-called gift deed pro- 
duced in support of the defendants’ claim. 
Accordingly, the trial court passed a de- 
cree in favour of the plaintiffs and against 
the defendants to the effect that the plain- 
tiffs are entitled to get possession over 
half share in the suit property which had 
devolved on the descendants of Rao Raja 
Panney Singh and which was not included 
in the half share of defendant No. 1 Smt. 
Swaroop Kanwar. The rest of the plain- 
tiffs’ suit in respect of the Haveli was dis- 
missed. The parties were left to bear their 
own costs of the suit. 


5. The plaintiffs have come up in 
appeal in respect of the half share that 
was allowed to remain with Smt. Swaroop 
Kanwar. Rao Raja Tej Singh, Rao Kaja 
Sukh Singh, Rao Raja Chain Singh and 
Rao Raja Puran Singh have come up in 
appeal regarding the share of Smt. Vijay 
Kanwar which, according to them, was 
gifted by Smt. Vijay Kanwar in their fa- 
vour before her death. These four de- 
fendants had also filed cross-objections in 
the appeal filed by the plaintiffs as the 
appeal filed by them was barred by time. 


6. In assailing the judgment and 
decree learned counsel for the plaintiffs 
has made a three-fold argument. In the 
first place, he submitted that the deed of 
Samvat year 1967 Ex. A/L on which Smt. 
Swaroop Kanwar based her claim has not 
been proved. It was pointed out that 
Smt. Swaroop Kanwar produced one wit- 
ness D.W. 1 Kanmal for proving the sig- 
natures of late Rao Raja Bhawani Sin 

4079 Rai a UTT Gaza 


Tej Singh v. Hastinial’(Kan Singh J) [Prs. 3-9] 


Raj. 193- 


and his son Shimbhu Singh on Ex. A/l, 
but she failed in this and consequently, 
according to learned counsel, the trial court 
was in error in drawing a presumption 
under Section 90 of the Evidence Act re- 
garding this document which of course, 
was admittedly more than 30 years old. 
In the second place, it was urged that 
the identity of the property in dispute 
with the property fate ie in document 
Ex. A/L has not been established. Lastly, 
it was submitted that even according to 
the document Ex. A/1 Rao Raja Bhawani 
Singh who was the Jagirdar of Sanwrad 
had only made provisions for the mainten- 
ance and residence of his younger sons 
in accordance with the custom of Jagirs 
governed by the law of primogeniture. 
Then, according to learned counsel, as 
Smt. Swaroop Kanwar would not be ac- 
quiring any property within the meaning 
of Section 14 of the Hindu Succession Act, 
1956, but would at best be only having 


. a right of residence being the widow of 


the younger son of Rao Raja Bhawani 
Singh, she cannot claim ownership in the 
Haveli. This position was contested by 
Shri Pyaralal eamed counsel for Smt. 


Swaroop Kanwar. 

7. Shri R. . Purohit, learned 
counsel for Rao Raja Tej Singh, Rao Raja 
Sukh Singh and Rao Raja Puran Singh 
submitted that the case be remanded for 
taking evidence of these defendants, as 
the evidence or the gift deed could not be 
produced because of the death of their 
counsel Shri Ugam Raj Bhansali. Accord- 
ing to the defendants they had handed 
over the gift deed to their counsel and it 
remained with him. So also they could 
not prosecute their claim on account of 
the death of their counsel. Shri R. L. Puro- 
hit endorsed the contention of Shri Pyare 
Lal, learned counsel for Smt. Swaroop 
Kanwar regarding Smt. Vijay Kanwar be- 
ing the absolute owner of the property by 
virtue of Section 14 of the Hindu Succes- 
sion Act, 1956. 


8. For appreciating the conten- 
tions I may first refer to the relationship 
of the defendants inter se. 


9. Rao Raja Bhawani Singh was 
their common ancestor. Rao Raja Bha- 
wani Singh had four sons Shambhu Singh, 
Kishan Singh, Fateh Singh and Madho 
Singh. Madho Singh died issueless and 
the parties are not concerned with him. 
Shambhu Singh was the eldest son of Rao 
Raja Bhawani Singh and he is said to have 
died during the lifetime of Rao Raja Bha- 
wani Singh, but before Shambhu § Singh’s’ 
death the document Ex. A/I is said to 
have been executed by Rao Raja Bhawani 
Singh in .favour of his sons Kishan Singh, 
and Fateh Singh. Smt. Swaroop Kanwar 
is the widow of Fateh Singh. After Rao 
Raja Bhawani Singh’s death, Rao Raja 
Kishan Singh succeeded him as the 
Jagirdar vide the statement of Smt. Swa- 
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roop Kanwar as D. W. 4. Rao Raja Kishan 
Singh had three sons Panney Singh, Arjun 
Singh and Inder Singh. Rao Raja Panney 
Singh succeeded his father Rao Raja Kishan 
Singh as Jagirdar of Sanwrad. 


Smt. Vijay Kanwar was the widow of 
Arjun Singh. Inder Singh, the third son 
of Rao Raja Kishan Singh had one son 
Kalyan Singh, but Kalyan Singh had not Jaid 
any claim m the Haveli, though he was 
impleaded as a defendant. Rao Raja Ran- 
veer Singh, Rao Raja Chain Singh, Rao 
Raja Sukh Singh, Rao Raja Tej Singh and 
Rao Raja Puran Singh are the five sons o 
Rao Raja Panney Singh. The property is 
claimed by the four sons of Rao Raja 
Panney Singh other than Rao Raja Ran- 
veer Singh as the donees from Smt. Vijay 
Kanwar. The five sons of ‘Rao Raja Pan- 
ney Singh were the judgment-debtors in 
the decree obtained by the plaintiffs’ father 
Shri Mukanchand Balia. 


10. The document Ex. A/] is 4 
registered one. It is more than 30 years 
old and has been produced from proper 
custody. D.W. 1 Kanmal has cated at 
Rao Raja Bhawani Singh had given land 
or the maintenance of his younger sons 
and a house for their residence. He fur- 


ther stated that the house or the Haveli 
that was given to the younger sons of Rao 
Raja Bhawani Singh was situated near the 
Haveli of Thikana Khinwsar at Jodhpur. 
According to the witness, after the house 
was allotted by Rao Raja Bhawani Singh 
to his sons, Fateh Singh and Kishan Singh. 
they had made additions and improve- 
ments to it. He also stated that he was 
familiar with the handwriting of Shimbhu 
Singh whom he had seen writing and fur- 
ther Rao Raja Bhawani Singh had put his 
mark on the document at A to B. The 
seal at mark ‘D’, according to the witness, 
was of Rao Raja Bhawani Singhs Jagir. 
In cross-examination the witness admitted 
that this Haveli was known as the Haveli 
of Sanwrad and further he had not seen 
Rao Raja Bhawani Singh’s writing. So 
also he admitted that he had not seen 
Shimbhu Singhs writing. 

The witness has given his age as 70 
years in 1966 when he was examined. There- 
fore, at the time when the document was 
written. he would not be more than 15 
years. It is true, Rao Raja Bhawani 
Singh’s signature or mark on the docu- 
ment cannot be said to have been proved 
by this witness, but then it is to be re- 
membered that the document is a regis- 
tered one and has been produced in origi- 
nal from proper custody. Learned coun- 
sel for the appellants takes the position that 
once a party seeks to prove a document 
then he cannot fall back on the presump- 
tion that may arise under Section 90 of 
the Evidence Act regarding documents 
which are more than 80 years old. He 
has cited Kanhaiya Lal v. Jamnalal, 1950 
Raj LW 199 = (AIR 1950 Raj 47) and 
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A.LR. 


“Ramchandra v. Usmangni, 1953 Raj LW . 


153 in support of his- submission. 

Il. I have carefully considered 
these cases but they are, to my mind, in- 
applicable to a case like the present one. 

12. In 1950 Raj LW 199 = (AIR 
1950 Raj 47), the learned Judges observed 
that there is no presumption of genuine- 
ness regarding an anonymous document ` 
the writer of which is not known. They 
further held that where an entry in an 
ancient document is not signed by the per- 
son who wrote it and there are no mate- 
rials upon which one can say that a parti- 
cular person purports to have written it 
except a general statement that it is kept 
amongst the family records as a record of 
the family transactions, the document can- 
not be taken to be properly proved by 
virtue of the presumption under Section 90. 
The present is not a document which 
could be said to be an anonymous one 
or one not signed by the alleged exe- 
cutant. 

13. In 1958 Raj LW 158, 
observed:— 


“A definite issue as to the execution 
of the rent-note Ex. P/1 was raised an 
the burden of proof thereof was _ placed 
upon and accepted by the plaintiffs. This 
burden they have failed to discharge as 
held by the lower appellate court and 
that finding being a finding of fact, is bind- 
ing upon me in second SpE Besides 
whether a presumption under S. 90 of 
the Evidence Act should or should not 
have been raised, was a matter for the 
discretion of the courts below. It is quite 
clear upon the plain language of Section 90 
of the Evidence Act that it is not obliga- 
tory on a court to raise any presumpron 
under the section in favour of a person 
who desires to prove a fact. Of course, if 
the plaintiffs had asked the court to make 
a presumption in their favour in accord- 
ance with the provisions of that section, it 
would have been necessary for the courts 
below to have dealt with that matter. See 
Surendra Nath v. Sambhu Nath, AIR 1927 
Cal 870. It is, however, quite clear from 
the judgments of the courts below as well 
as from the record itself that as a matter 
of fact, the plaintiffs did not rely on this 
Po until they came to this Court, 

ut they adduced evidence to prove the 
genuineness of the rent-note Ex. P/l1 as 
already stated above. In such circumstan- 
ces, the appellants can have no just griev- 
ance if such presumption does not find 
a mention in the judgments of the courts 
elow. 

In the present case, an application was 
fled by the defendant for raising the pre- 
sumption under Section 90, Evidence Act. 
The cited cases do not bear out a broad 
argument like the one advanced before me 
that regardless of the document no pre- 
sumption can be drawn once the party 
has attempted to prove the document by 
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direct evidence and has failed. In my 
humble view, the law is not to be con- 
strued in this regard as a penal provision. 
Once the party has made it known that 
he wants to rely on the presumption 
under Section 90 of the Evidence Act and 
the document and the surrounding circum- 
stances are such that a presumption under 
Section 90 of the Evidence Act may justi- 
fiably be raised then the mere fact that 
the party has a witness or two in addition 
for paving the signature or the writing of 
the alleged executant will not always be a 

cient reason for not drawing the pre- 
sumption. 

In the present case, on account of the 
document being a registered one and it 
having been produced from proper custody 
the presumption was rightly drawn by the 

ial court that the document was execut- 
ed by Rao Raja Bhawani Singh by whom 
it purports to have been executed. The 
document after it was executed is likely to 
be with the person or persons in whose 
favour it was executed. Therefore, it 
could be in the possession of Rao Raja 
Fateh Singh and thereafter in the posses- 


sion of his widow on his death. Tke docu- . 


ment also furnishes intrinsic evidence 
about the making of an arrangement for 
the maintenance and residence of his 
younger sons by Rao Raja Bhawani Singh. 
It is in keeping with the usages of Jagirs 
governed by the rule of primogeniture. 
Therefore, I am unable to find any sub- 
stance in the first contention raise by 
learned counsel. 

14. As regards the identity of the 
property in question the statement of D.W. 
4 Smt. Swaroop Kanwar is explicit. She 
has stated that she came to live in the 
Haveli after she was married with Rao 
Raja Fateh Singh. Regarding the other 
members of the family she has stated that 
they were living in the other portion of 
the Haveli. She has been living in the 
Haveli since her marriage. It is fer the 
portion of this very Haveli that the Court 
Amin was resisted when he went to give 

ossession of it to the plaintiff. Apart 
om this, there is the evidence of D.W. 1 
Kanmal that this was the Haveli known 
as the “Haveli of Sanwrad’. It is not the 
plaintiffs’ case that Rao Raja Bhawani 
Singh and before him his father and grant- 
father were not the Jagirdars of Sanwrad. 
Therefore, the identity of the Haveli with 
the Haveli mentioned in Ex. A/1 can be 
said to have been established. 


15. Now, I may deal with the last 
contention of learned counsel as to what 
was the nature of interest that Smt. Swa- 
roop Kanwar can be said to have in the 
Haveli and whether she can be said to 
have acquired full-fledged ownership by 
operation of Section 14 of the Hindu Suc- 
cession Act, 1956. For seeing what inte- 
rest was conveyed to Rao Raja Fateh Singh 
one has to look to the document Ex. A/1 
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e á 
in the light of the incidents of a Jagir gov- 
emed by rule of primogeniture. The docu- 
ment recites in the beginning that Rao Raja 
Bhawani Singh was making arrangement 
for the maintenance of his younger sons as 
Chhut Bhais’ (younger members). A provi- 
sion for grant of agricultural land of the 
income of Rs. 1000/- per year was made 
and the various lands so granted were des- 
cribed. Regarding it this was said:— 


“at ge arg Ta Å arsitdtar SIT gooo) 
wat us wx st ara AAs a art 
are daa det ax AA gor faras awa q 
TA ae saat da fefaar asa Ro 


Ferra? 


Then some privileges like the provision for 
escort, supply of horses for the upkeep of 
the honour of the members of the family 
were made. Some land for construction of 
ouses was also granted in villages San- 
wrad and Piplad of the Jagir of Rao Raja 
Bhawani Singh. Then regarding the house 
at Jodhpur this is what was said:— 


vot tae À Te Tage F Mt tara A 
ara faar Ñ gist ar A teat drat gaat 
F ae at art è FX are fraag off à g far 
Fare UW Heat MTA TAT”? 


The defendant’s own witness Kanmal has 
unequivocally stated that this Haveli was 
known as the ‘Haveli of Sanwrad’. It 
has not been made clear by the defendants 
whether this Haveli was appurtenant to 
the Jagir of Sanwrad or it was private pro- 
perty of the Jagirdar not appurtenant or 
incidental to the enjoyment of the Jagir. 
Sanwrad is shown at serial No. 1 under 
the head “Sojat” in the first schedule of 
the Marwar Land Revenue Act, 1949. 
This schedule contains the list of schedul- 
ed Jagirs in the former State of Marwar. 
A Scheduled Jagir was governed by the 
rule of primogeniture. The Jagir as well 
as the property that was appurtenant and 
incidental to the Jagir would devolve on 
the lineal male descendants of the Jagirdar 
in the eldest line. The Jagirdar would be 
making provision for maintenance and 
residence of the junior members of the 
family. In oe of such a provision being 
made the sub-grant made by the Jagirdar 
would continue to form part of the grant 
or the Jagir and on the failure of the line 
the property would revert to the Jagirdar 
who had made the provision for mainten- 
ance or residence for the junior members. 
Thus, according to the usage governing the 
scheduled jagirs a junior member would 
be having only the ae of residence in’ 
the property given to him for such a pur- 
pose, unless he is able to establish (1) that 
e property was the private or personal 
pone of the Jagirdar in which he would 
e having a share as a member of the 
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family or (2) that it was granted to him 
otherwise than for his residence. Reading 


the document Ex. A/1 as a whole I am 
not left in any doubt in my mind that 
Rao Raja Bhawani Singh was only making 
a provision for the residence of his younger 
sons by allotting this Haveli to them. It 
cannot be inferred that thereby they _ be- 
ae owners of the Haveli granted to 
em. 


. The result is that it is only 
the right of residence that could be claim- 
ed by Smt. Swaroop Kanwar ia this 
Haveli. 


17. Now, I may read Section 14 
of the Hindu Succession Act, 1956:— 


“S. 14. Property of a female Hindu 
to be her absolute property.— (1) Any pro- 
perty possessed a female Hindu whe- 
ther acquire efore or after the com- 
mencement of this Act, shall be held by 
her as full owner thereof and not as a 
limited owner. 


Explanation—- In this sub-section, 
“property” includes both movable and im- 
movable property acquired by a female 
Hindu by i 
partition, or in lieu of maintenance or ar- 
rears of maintenance, or by gift from any 
person, whether a relative or not, before, at 
or after her marriage, or by her own skill 
or exertion, or by o or by prescrip- 
tion, or in any other manner whatsoever, 
and also any such property held b 
stridhana immediately before e 
mencement of this Act. 

(2) Nothing contained in sub-section 
(1) shall apply to any property acquired 
by way of gift or under a will or any 
other instrument or under a decree or order 
of a Civil Court or under an award where 
the terms of the gift, will or other instru- 
ment or the decree, order or award pres- 
cribe a restricted estate in such property.” 
The word “acquire” occurring in the sec- 
tion is important. The female Hindu must 
have acquired the property so that by ope- 
ration of this provision it would become 
her absolute property. Now a person who 
has only a right of residence in the pro- 
perty cannot be said to have acquired the 
property. Right of residence cannot be 
equated with any propristary interest albe- 
it such interest be of a limited character, 
like the widows estate in the case of a 
female heir under the Hindu Law. That 
being so, Section 14 of the Hindu Succes- 
sion Act, 1956 would not enlarge the right 
of residence of Smt. Swaroop Kanwar to 
absolute ownership of hers. In the cir- 
cumstances the lower court’s decree re- 
gaa the half share belonging to Smt. 

waroop Kanwar is erroneous. 

18. In the other appeal the defen- 
dant-appellants have neither produced the 
gift deed on which they my nor have they 
produced any evidence of any such gift. 
Shri R. L. Purohit submitted 


her as 
com- 


t the ap- 
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eritance, or devise, or at a. 





pellants could not do that on >» 

the death of their counsel. The à -- 
lants were the residents of Jodhpur.“ 
therefore, fail to see why they could nox. 
come to know of the death of their coun- 
sel for quite a long period. It was 
them to make arrangements for any other 
counsel or for production of the concern- 
ing document or the other evidence that 
they now want to produce. To my mind, 
there is no sufficient reason for poe a 
further opportunity to these efendants 
or proving their case. It is not a case 
where the court has declined to take any 
evidence of the defendants. The fault en- 
tirely is theirs. Apart from this the right, 
title or interest of their donor, even if it 
were any, would be like that of Smt. Swa- 
roop Kanwar and no more. The appeal of 
these respondents as also the cross-objec- 
tion are without force. 

: e result is that I allow 
Appeal No. 59 of 1967, Hastimal v. Smt. 
Swaroop Kanwar in part and modify the 
decree of the trial court to the effect that 
Smt. Swaroop Kanwar is declared to have 
right of residence in the half portion of 
the Haveli covered by the document Ex. 
A/1 of Sawan Vad 1, Samvat Year 1967. ° 
The plaintiffs shall not be entitled to dis- 
possess her during her lifetime. The cross- 
objection as well’ as the appeal filed by 
Rao Raja Tef Singh, Rao Raja Sukh Singh, 
Rao Raja Chain Singh and Rao Raja Puran 
Singh are hereby dismissed. The parties 
are left to bear their own costs. 

Ordered accordingly. 
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The Union of India, Appellant v. 
Ramgopal Tanwar, Respondent 

First Appeal No. 19 of 1966, D/- 
18-10-1971, against judgment and decree 
of Sampat Rai Mathur, Sr. Civil J., Ajmer, 
D/- 29-10-1965. 

(A) Limitation Act (1908), S. 102 —~ 
Limitation for suit for arrears of salary — 
As the salary becomes due at the end of 
each month and not after the order of 
termination is set aside either department- 
ally or by the Court, suit for arrears of 
salary beyond a period of three years from 


the date of the suit is barred by time. 
AIR 1971 Raj 142 and 1969 Serv LR 879 
(SC), Followed. (Para 6) 


(B) Constitution of India, Art. 311 (1) 
— Appointing authority — Where on tak- 


ing over of a Railway by the State the 
Head of the Department or the District 
Officer in the Railway actually made the 


offer of re-appointment and received the 
acceptance to it, such head of the Depart- 
ment or officer was the appointing author- 
ity and not the General Manager in pur- 
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g muton of the suit is barred 
by limitation. Reliance is placed on a 
judgment of this Court reported as State 
of Rajasthan v. Ratan Lal Sogani, 1970 
Serv LR 87 = (AIR 1971 Raj 142) and 
the judgment of the Supreme Court in 
Jai Chand Sawhney v. Union of India, 
1969 Serv LR 879 (SC). 


In the first case it was held that Arti- 
cle 102 of the Limitation Act of 1908 is 
peace to a suit for recovery of arrears 
of salary. It was also held that the salary 
became due at the end of each month and 
not after the order of termination is set 
aside either departmentally or by the court. 
The Supreme Court also in the above 
noted decision took the same view and 
did not accept the other view expressed 
by the Madras High Court in State of 
Madras v. A. V. 
Mad 425. The Madras High Court in the 
aforesaid decision took the view that the 
pay and allowances of the 
who is dismissed or removed from service 
cease from the date of such dismissal or 
removal and the right to recover arrears of 
salary accrues to him only when the order 
of dismissal or removal is set aside either 
in a departmental appeal or by a civil 
court, 


The Supreme Court did 
this view and observed: 

“When the order of dismissal or re- 
moval is set aside by the Court on the 
ground of failure to afford. the constitu- 
tional protection, the order is declared in- 
valid ab initio, ie, as if it in law never 
existed, and the public servant concerned 
was unlawfully prevented from rendering 
service. If that be the correct view, salary 
due to the public servant concerned must 
be deemed to have accrued month after 
month because he had been wrongfully 





ublic servant 


not accept 


prevented from rendering service. The 
period of limitation under Art. 102 com- 
mences to run when the wages ‘accrue 


due”, and wages accrue due when in law 
the servant becomes entitled to wages. 


Anantharaman, AIR 1968 ` 


i the Railway Establishment 
provides that “the pay and 
of a railway servant who is re- 
dismissed from service cease 
ate of the order of removal or 
That rule’ does not operate to 
vages accrue due on the date of 
nstitution of the suit. If the order of 
issal is set aside the public servant is 
; be in service- throughout 
od during which the order of dismissal 
mained operative, and his right to 
r salary arises at the end of every month 
m which he was unlawfully prevented from 
earning the salary, which he could, but for 
the illegal order of dismissal have earned.” 
5. Learned counsel for the respon- 
dent however relies on Divisional Supdt., 
N. Rly., Allahabad v. Pushkar Dutt Sharma, 
1965 All WR 274 (SC). In that case the 
Supreme Court was dealing with the second 
proviso to Section 15 (2) of the Payment 
of Wages Act which permits an application 
under S. 15 (2) to be made after six months 
if the applicant satisfied the authority 
that he had sufficient cause for not making 
the application within such period. In 
that case the applicant’s suit had been dis- 
missed by the appellate court which held 
that his dismissal was justified and valid. 
But his second appeal was allowed and in 
such circumstances the authority held that 
there was sufficient cause within the mean- 
ing of the second proviso to present the 
application after the prescribed period. 
The Additional District Judge confirmed 
the order and the High Court of Allahabad 
also refused to interfere in its revisional 
jurisdiction and the Supreme Court also 
declined to interfere with the said order 
in its jurisdiction under Art. 186 of the 
Constitution of India. 


In the course of its judgment, the 
Supreme Court observed that: 


“It was only when the second appeal 
was allowed that the respondent had a 
cause of action.” 


The learned Attorney General in that case 
told the court that there was difference of 
judicial opinion on the question whether 
in such a case it would have been compe- 
tent to the respondent to move the autho- 
rity under S. 15 (2) when his claim had 
been dismissed by the appellate court. 
But the Supreme Court did not go into 
the question further as it was unnecessary 
in the circumstances of the case. The 
above observation should therefore be read 
in the light of the facts of the case. But 
subsequently the court examined this ques- 
tion in 1969 Serv LR 879 (SC) (supra) and 
as stated earlier disagreed with the view 
of the Madras High Court. In view 
of the aforesaid decision of this Court and 
the Supreme Court, I hold that the plain- 
tiffs suit for arrears of salary beyond a 
period of 88 months from the date of suit 
is barred by time. But the plaintiff has 
claimed arrears of salary upto 2nd July, . 
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punishment, requirements of — Tq 
shing authority must give reasons my 
port of order of punishment which wi 
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NT :— This appeal by the 
Union of India and cross-objections by the 
plaintiff are directed against the judgment 
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removal 10 37 ere 
133 of 1956 and the first appellate cı 
holding that the report of the inquiry c 
mittee was not supplied to him in spite .. 
his demand set aside the order of his re- 
moval as he had not been given reason- 
able opportunity of defending himself as 
envisaged under Art. 311 of the Constitu- 
tion of India. It was further declared 
that the plaintiff still continued to be in 
the service of the said railway. Plaintiff 
was re-instated on 29th June, 1961, on 
the post of tool issuer, but on 8rd 
1961 when he resumed duties he was 
again suspended and copy of the findings 
of the inquiry committee was supplied_ to 
him and further disciplinary proceedings 
were taken and eventually on 22nd July, 
1961, the Works Manager, Loco again 
passed an order of his removal from ser- 
vice. is led the plaintiff to institute 
the present suit in forma pauperis. 


_ It was alleged in the plaint that the 
inquiry held against him was not _ proper 
and that he was not given reasonable op- 
portunity to defend himself. It was alleg- 
ed that the Works Manager, Loco, was not 
competent to remove him from service be- 
cause on the assumption of management of 
the B. B. and C. I. Railway by the State, 
his appointment was made by the General 
Manager and as such no authority infe- 
rior in rank to that of the General Mana- 
ger could remove him from service. The 
order of removal was also challenged on 
the ground that it did not give reasons for 
rejecting his defence and the order of his 
removal from service thus deprived him of 
his right.of effective appeal against the 
said order of removal. 


8. The lower court framed a num- 
ber of issues of which issues Nos. 1 and 
3 were as under:-— 


l. Is the plaintif entitled to get 
Rs. 14895/- on account of pay and allow- 
ances for the period from 9-4-58 to 2-7- 





1961 only. He can therefore, get arrears 
of salary from 7-6-59 to 2-7-1961, which 
comes to Rs. 4256/-. The appeal is, 
therefore, partly 

the rest of his claim is dismissed. 

6. In the cross-objections on _ be- 
half of the plaintiff, two points have been 
urged (1) that the Works Manager, Loco, 
was not competent to remove the plaintiff 
from his service because from 1-1-42 on 
the taking over of the B. B. and C. L 
Railway by the State, he was re-employed 


by the General Manager who was the 
superior officer to the Works Manager, 
Loco, (2) because the order of removal 


dated 22-7-1961 did not give any reasons 
and consequently plaintiff was deprived of 
his valuable right of effective appeal. 

7. For the first contention, it is 
urged that the management of the B. B. 
aa C. I. Railway was taken over by the 
State from 1-1-42 and thereupon the Agent 
and General Manager issued Circular No. 
12F,/402/40 of 28th April, 1941, by which 
heads of departments were requested to 
make or arrange to make through their Dis- 
trict Officers, a formal order of service 
under the Government on the terms ap- 
pended to the Circular to each member of 
the permanent staff employed in their res- 
pective departments on the form subjoined 
and each member of the staff to whom a 
formal offer of service under the Govern- 
ment is made should be required to come 
to a decision as to whether he accepts the 
offer in which event he should 
letter of acceptance within 80 days of the 
receipt of the offer, and each member of 
the staff who accepted the offer of re- 
employment was required to sign a for- 
mal service agreement. 

8. In pursuance or this circular 
of the General Manager, the Head of the 
Department issued a letter to the plaintiff 
which was accepted by him and thus he 
was re-employed in the State service by 
the orders of the General Manager and as 
such he should be deemed to have been 
appointed by the General Manager in the 
State owned railway. 

9. According to Art. 311 (1) of 
the Constitution, no person in the civi 
service of the Union shall be dismissed or 
removed by any authority subordinate to 
it by which he was appointed. It was for 
the plaintiff to prove that he was appoint- 
ed in the State service by the General 
Manager. Plaintiff did not produce the 
formal service agreement which must have 
been signed by him according to the afore- 
said circular. He also made no attempt to 
get the letter which was issued to him by 
the head of the department or the district 
officer and to which he had conveyed hi 
acceptance produced from the 
The defendant also did not 
original letter 
laintif for his emplo 
e Government of Indi 


defendant. 
produce the 
which was issued to the 
ent on bekalf of 

However, the 


allowed to this ‘extent and 


sign a` 
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letters of acceptance of other employees 
addressed to the Works Manager, Loco 
Shops Ajmer Exs. A-8, A-4, A-5 and A-6 
were produced and the plaintiff admitted 
that he had also addressed a letter in simi- 
lar form. It was also admitted that he did 
not receive any letter of the General Mana- 
ger addressed to him. It therefore ap- 
pears that the letter of his re-employment 
must have beden issued to the plaintiff by 
the Works Manager, Loco, because Exs. 
A-8, A-4, A-5 and A-6 are also addressed 
by him to the employees. 

10. The question, therefore, is 
whether the plaintiffs reappointment in 
the State Railway should is deemed to 
have been made by the General Manager 
or by the Works Manager, Loco, who actu- 
ally offered him re-employment though 
under the authority of the Agent and 
General Manager on the prescribed form. 


Il. In this connection, learned 
counsel strongly relies on a judgment of a 
single Judge of this Court in Makhan Lal 
v. State, 1959 Raj LW 644 = (AIR 1959 
Raj 214). This was a case under the Pre- 
vention of Corruption Act, and the ques- 
tion was whether sanction for prosecution 
had been given by competent authority. 
It was also a case of an employee of the 
B. B. and C. I. Railway and the contention 
was that on 1-1-1942 the employee should 
be deemed to have been re-employed by 
the General Manager. The learned Judge 
with reference to the Circular of 28th 
April, 1941, and the letters issued by the 
Heads of Departments, in pursuance of that 
circular, observed:— 

“It was the Agent and General Mana- 
ger who issued Circular No. 12.E/402/40 
of the 28th April, 1941 to the Heads of 
Departments to make, or arrange to make 
through their District Officers, a formal 
offer of service under the Government. 
Simply because instead of making a formal 
offer of service himself, the then Agent 
and General Manager of the B. B. and C. 
I. Railway, asked the Heads of Depart- 
ments to make such offer either themselves 
or through their District Officers, it does 
not follow that the Heads of Depart- 
ments or District Officers were 
authorised by the Government of India to 
appoint the ex-employees of the B. B. and 
C. I. Railway to service under the Gov- 
ernment. The utmost that can be said is 
that the appointment was made by the 
Agent and General Manager.” 

Since the sanction for prosecution in 
that case was given by the Regional Traffic 
Superintendent who was lower in rank 

an the General Manager, the learned 
Judge held that such sanction was not 
valid. The learned Judge in support of 
his contention relied on Md. M. Qidwai v. 
G. G. In Council, ATR 1953 All 17. But 
in that case, the service of the plaintiff 
who was the employee of R. K. Railway 
was terminated from the mid-night of 31st 
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December 1942, and he was then given a 
new appointment in the O. T. Railway in 
the same post by the then General Mana- 
ger of the B. N. W. Railway and the R. K. 
Railway on behalf of and on authority of 
the Government of India. In these cir- 
cumstances it was held that this new ap- 
pointment was made by the General Mana- 
ger who issued the letter dated 18-9-42. 
Jt was thus a case where the offer of new 
appointment was made by the General 
Manager himself and not by the Head of 
the Department or the District Officer as 
in the case of B. B. and C. I. Railway. 
Further in the Allahabad case, the services 
of the employees in the old Railways were 
terminated and a fresh appointment was 
also made, whereas in the case of the em- 
ployees of B. B. and C. I. Railway, their 
services were not terminated. This case, 
therefore, was clearly distinguishable from 
the facts of the Rajasthan case with which 
the learned Judge was concerned. 


12. As already stated, plaintiff in 
this case has admitted that he did not re- 


ceive any letter of fresh ag: Sapte from 
the General Manager. On the other hand, 
it can be inferred from the plaintiffs state- 
ment- that he also conveyed his acceptance 
of re-employment to, the Works Manager, 
Loco, who must have made the offer to 
im. In my view, the actual offer of res 
employment in the case of the employees 
of the B. B. and C. I. Railway was made 
either by the Heads of Departments or 
the District Officers and not 
ral Manager himself. In the Circular of 
28th April; 1941, only directions have 
been issued by the General Manager to the 
Heads of Departments to make a formal 
offer of service to the employees. This 
does not amount to making an appoint- 
ment. It is the Head of the Department 
or the District Officer who actually made 
the offer and received the acceptance who 
can be said to have made the offer. With 
a respect, I am unable to agree with 
e view taken in 1959 Raj LW 644 = 
(AIR 1959 Raj 214) (supra). It is one 
thing to issue a direction and quite another 
to make an appointment. 


13. The Bombay High Court in 
the Union of India v. Arnold Pearce in 
Appeal No. 588 of 1968, D/- 6-8-1969 
(Bom), also came to the same conclusion, 
but there the learned Judges in support of 
their conclusion relied on certain circulars 
of the Railway Board issued in this con- 
nection to explain the position in the case 
of the employees of the B. B. and C. I. 
Railway. I am, however, of the view that 
it is not necessary to reach that conclusion 
to press into service the circulars issued 
by the Railway Board and even indepen- 
dently of those circulars it can be held that 
the appointment was made by the autho- 
. rity who offered re-employment though in 
pursuance of the directions given in the 
circular. 
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14. Learned counsel for the 
of India has placed a certified copy o 
judgment of the Bombay High Court 
the record where the learned Judges 6 
served:-— l f 

“As stated |in the said earlier circulars < 
the actual offers of employment in case of 
B. B. and C. Il! Railway were made by the 
Heads of Departments and not by the 
General Manager. It must, therefore, be 
held that on a correct reading of the said 
circular the Heads of Departments in case 
of employees of Ex. B. B. and C. I. Rail- 
way were the |appointing authorities and 
as such competent to pass any of the said 
enalties.” 

Ishwar Narain Sinha v. Union of India, 
AIR 1957 All; 489 where the Medical 
Officer was confirmed by the Chief Medi- 
cal Officer under the orders of a higher 
authority i.e., the General Manager, it was 
held that the | confirming authority should 
be deemed to be the person who had actu- 

y issued the letter of confirmation. The 
general directions relating to the manner 
in which confirmation is to be ordered is 
one thing, but! the confirmation of an indi- 
vidual servant |from a parti date in 
compliance with those general directions 
is another matter and the officer who does 
the latter part of the work, if authorised, 
should be taken to be confirming officer, 
and as such the appointing authority for 
a purpose of Art. S11 (1) of the Constitu- 

n. 


15. IniGangadhar Pandey v. Union 
of India, ATR! 1964 Pat 102 the Traffic 
Manager of a |railway sent a letter to the 
District Traffic Superintendent for appoint- 
ing selected candidates including plaintiff 
as A.S.M. Copy of this letter was not 
sent to the plaintiff. The District Traffic 
Superintendent| under his signature issued 
appointment order and posting order to 
plaintiff as temporary A.S.M. at a certain 
station with al copy to plaintiff. Yt was 
held that the! District Traffic Superinten- 
dent must bei held to be the appointing 
authority of the plaintiff. 

16. In! Rama Iyer v. Union of 
India, AIR 1957 Ker 1, it was also held 
in the case of a railway employee of the 
S. I. Railway] Company which was taken 
over by the Government of India as a 
going concern |that the appointing authority 
after the taking over was the District Ope- 
rating Superintendent and not the General 
Manager, and, therefore, the order of re- 
moval passed; by the former was not in- 
valid. The {decision of the Allahabad 
High Court in AIR 1958 All 17 (supra) 
was distinguished on the ground that there 
the prior appointment was terminated and 
a fresh appointment had followed. 


17. There is, therefore, ample au- 
es in support of the view that in a 
case like the |present the General Manager 


is not the appointing authority, but it is 
that officer who actually appointed him to 


: i 
< 
= 
PA Te 
t 


1972 


the post. It is not disputed that if the 
General Manager is not held to be the 
appointing authority in the case of the 
plaintiff, the Works Manager, Loco, was 
competent to remove him from service. I, 
therefore, do not find any force in the 
first contention and accordingly held that 
the plaintiff was not removed from ser- 
vice by any authority lower than that 
which had appointed him. 

18. for the second contention 
it may be mentioned that in para. 5 oO 
the plaint, it was alleged that the Works 
Manager, Loco by his order dated 3rd 
July, 1961, again placed the plaintiff under 
suspension from the afternoon of 3rd July, 
1961, and eventually by a one-sentence 
order dated 22nd July, 1961, of the Loco 
Works Manager he was again removed 
from service without giving any reason or 
ound at all on the basis whereof the 
ecision to remove had been arrived at 
and the plaintiffs defence disbelieved. In 
para. 6 (3) it was alleged that the afore- 
said order of removal dated 22nd July, 
1961, is void, illegal and inoperative be 
cause the plaintiff was deprived of _ his 
valuable right of an effective appeal on 
account of removal order not stating the 
grounds and reasons therefor and thus the 
said removal order stands vitiated. 

19. The defendant gave the fol- 
mae reply to para 5 of the plaint: 





a). With reference to para 5 
the plaint it is admitted that the plaintiff 
was placed under suspension with effect 
from the afternoon of 8rd July, 1951, by 
the Works Manager, Loco, Ajmer. 

(b) The Works Manager, Loco, Aj- 
mer issued a notice of provisional decision 
for removal from service dated 3-7-61. 
With this notice copies of complete pro- 
ceedings and findings of the Enquiry con- 
ducted in Janu 1958 by the Assistant 
Mech. Engineer Gen) and Asstt. Personal 
E Ajmer were supplied to the plain- 


(c) With reference to notice dated 


8-7-1961, the plaintiff submitted a detailed 
after 


reply dated 10th July 1961. 

(d) The Works Manager, Loco, 
considering the defence of the plaintiff 
dated 10th July, 1961, and otber relevant 
records ordered the removal of the plain- 
iff from service with effect from 22nd 
July, 1961.” 

20. For para 6 (2) of the plaint, 
the following reply was made: 

“Sub-para IÍ is wrong and denied. 
The orders of removal were communicated 


to the plaintiff vide letter No. E/R/858 
Part I dated 22-7-1961. The plaintiff pre- 
ferred an appeal dated 10-8-61 against these 


orders of removal from service. The 
plaintiff did in fact exercise his right of 
appeal.” 

No issue was framed on the allegation 
made by the plaintiff in para No. 5 of the 
plaint. Issue No. 8 only related to the 


“cer can challenge 
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objections made in para. 6 of the plaint. 


However, learned counsel for the plaintiff 
referred to the order of imposition of 
penalty Ex. 4 which is as under:— 

“I. You are hereby informed that in 


accordance with the orders passed by me, 
the following paeo has been awarded to 
you: - Removal from service from the date 
of issue of this Notice. 


2. You are required 
receipt of this Notice on 
joined.” 

It is contended that the above order 
does not at all show that the punishing 
authority considered the explanation fur- 
nished by the plaintif to the show-cause 
notice, nor does it indicate the reasons : 
which influenced the mind of the authority 
to come to the above decision. It is con- 
tended that the punishing authority in 
passing the order of removal was acting as 

uasi-judicial authority and as such it 
should have made an independent judi- 
cial approach to ascertain the truth of the 
allegations made against the plaintiff. The 
fact that an appeal is provided under the 
Railway Rules against the order of the 
punishing authority further made it in- 
cumbent upon it to give reasons for its 
order so that the appellate authority might 
have been able to make a proper appraisal 
of the evidence for itself to see ‘a whe- 
ther the facts on which the order was 
passed had been established, whether 
the findings are justified and (c) whether 
the penalty imposed is excessive, adequate 
or inadequate as provided in Rule 1781 of 
the Discipline’ and Appeal Rules. It is 
further contended that Rules 1712 and 
1716 of the aforesaid Rules cast a duty 
upon the punishing authority to give rea- 
sons for its finding that the explanation 
offered by the employee is unsatisfactory. 
Since the punishing authority in the pre- 
sent case did neither consider the plain- 
tiffs explanation given in defence nor did 
it give reasons for ordering the removal of 
the plaintiff from service, the order stands 
vitiated. The contention does not appear 
to be without force. 


20. Undoubtedly the reasonable 
opportunity envisaged to the delinquent offi- 
cer by the provision of Art. 311 (2) in- 
cludes an opportunity to make a represen- 
tation against the proposed punishment. 
In his representation, the delinquent off- 
the validity and propriety 
of the propose punishment as also its 
quantum. The right to make a represen- 
tation is not an oe formality and the 
punishing authority has to give due con- 
sideration to it before it imposes punish- 
ment on the delinquent officer. 


21. So far as Ex. 4 is concemed, 
there is no doubt that it does not contain 
reasons for the order nor does it appear 
from it that the punishing authority had 
applied its mind to the explanation given 
by the plaintif in response to the show- 


to acknowledge 
the form sub- 
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cause notice. There can also be no doubt 
that the punishing authority in the exer- 
cise of its quasi-judicial powers was bound 
to make a judicial approach to the ques- 
tion and should have given reasons for its 
decision particularly when its order was 
subject to appeal to a higher authority. 
Throughout the proceedings in the lower 
court, the defendant did not indicate that 
there existed a separate order of the 
‘punishing authority wherein plaintiffs ex- 
lanation had been considered and reasons 
or the decision had been given. On the 
other hand, its contention before the lower 
court was that it was not mandatory for 
the punishing authority to give separate 
reasons for the order. Jt is only in this 
Court that an application was made to ad- 
mit a separate order which is said to have 
been passed by the punishing authority in 
this case and on the basis of which Ex. 4 
was issued in the prescribed form to the 
plaintif. This application was, however, 
rejected for the reasons mentioned in the 
order and on the materials available on the 
record there is nothing except Ex. 4 to 
show that the punishing authority consider- 
ed the plaintiffs defence or gave reasons 
for its decision. For this situation defen- 
dant itself is responsible. 


22. In Debi Deen v. D. O. Supdtt. 
Northern Railway, AIR 1968 All 855 (2), 
it was held that: 


“Even though Rule 1781 does not 
provide in express terms for reasons being 
given, the same appears to be necessarily im- 
plied inthe language of the rule. The very 
requirement thatthe appellate authority is 
to consider whether the finding recorded 
by the punishing authority is justified shows 
that the appellate authority has to ap- 
praise the evidence for itself in order to 
confirm or reverse the findings recorded 
by the punishing authority. This neces- 
sarily implies the giving of reasons. There 
can be no sufficient compliance with the 


requirements of Rule 1761 (2) unless 
reasons have been given.” 

23. In Rajinder Pal v. State of 
Punjab, 1971 Serv LR 180 = (AIR 1971 


Punj 290), it was also held that the order 
of removal from service should be a speak- 
ing order indicating process of reasoning. 


24. In P. J. Joseph v. Supdt. of 
rosi Offices, AIR 1961 Ker 197, it was 
eld: 


“The order of an administrative autho- 
rity inflicting punishment cn the employee 
is not of an administrative nature but a 
quasi-judicial one which is required to be 
a “speaking” order, i.e., one giving reasons 
for it so as to tell the superior authority 
why the inferior authority made that order, 
and the absence of reasons in it is fatal to 
its legality.” 

25. Learned counsel for the Union 
of India however contends that the punish- 
ing authority in the present case was the 
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same which had already come to a tenta- 
tive decision and had issued notice to the 
peas to show cause why he should not 
e removed from service vide Ex. A-16. 
is notice was given after the punishing 
authority had {considered the report of the 
departmental inquiry committee copy of 
which was also supplied to the plaintiff. 
Therefore no ee ice has been caused to 
the plaintiff if the same authority did not 
give reasons in Ex. 4 for the removal of 
the plaintiff |from service. Reliance is 
placed on State of Madras v. Srinivasan, 
AIR 1966 SC; 1827,:Union of India v. K. 
Rajappa, AIR| 1970 SC 748 and Sayad 
Ashan Ali v. |Union of India, 1970-1 Lab 
LJ 567 (Orissa). It is true that a notice 
of provisional |decision to impose penalty of 
removal from| service was given to the 
plaintiff by the Works Manager, Loco, 
after considering the report of the depart- 
mental inquiry committee. But after the 
said notice, plaintiff submitted his explana- 
tion Ex. A-18 wherein he challenged the 
findings of the maniy committee on points 
of law as well as of facts. Both under the 
railway Rules| 1712 and 1716 as well as 
on the principles of natural justice, it was 
incumbent upon the punishing authority in 
exercise of its quasi-judicial functions to 
give due consideration to the explanation 
submitted by the plaintiff and to give 
reasons for its rejection and its final deci- 
sion for the |removal of the plaintiff from 
the service. The cases relied upon by the 
learned counsel are distinguishable. 


26. In AIR 1966 SC 1827 (supra), 
the Government after it had received the 
explanation of the delinquent officer in 
response to the show-cause notice sent the 
matter for the advice of the Public Service 
Commission. | The Public Service Commis- 
sion had observed that the officer’s reply 
to show cause notice was unconvincing and 
that the proposed penalty for compulsory 
retirement was justified in the circum- 
stances. After the report of the Public 
Service Commission was received, the State 
Government passed an order of compulsory 
retirement from service of the officer and 
stated in its |order: “the Government have 
carefully considered the explanation sub- 
mitted by the accused officer in consulta- 
tion with the Madras Public Service Com- 
mission”. Then the summary of the advice 
given by the P. S. C. was given and it 
was stated that the Government agreed 
with the P.S.C. Therefore it is clear from 
the above order that in that case the Gov- 
ernment had carefully considered the ex- 
planation submitted by the accused officer 
and after giving the summary of the advice 
given by the P. S. C. had indicated that 
it seed with it. As already stated, Ex._4 
does not indicate that the punishing autho- 
rity considered the explanation given by 
the plaintif nor does it give the reasons 


for its decision. 
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27. Union of India v. K. Rajappa 

Menon, AIR 1970 SC 748 (supra) is re- 
garding Rule 1713 of the Railway Servants 
Conduct and Disciplinary Rules, which re- 
uires that the disciplinary authority shall, 
K it is not the inquiry authority, consider 
the record of the enquiry and should pro- 
ceed to give its findings on each charge. It 
does not relate to the final order passed 
by the disciplinary authority but concerns 
the order passed before the show-cause 
notice was issued. In this case also the 
notice expressly stated that the Chief Com- 
mercial Superintendent agreed with the 
findings of the inquiry officer that all the 
charges mentioned in the charge-sheet had 
been established and so the Court came to 
the conclusion that the rule had been sub- 
stantially complied with. 

28. In 1970-1 Lab LJ 567 (Orissa) 
(supra) on the authority of AIR 1966 SC 
1827 (supra), it was held that no obliga- 
tion is cast on the authority to record its 
reasons in every case. But as already 
stated, the Supreme Court case, AIR 1966 
SC 1827, is clearly distinguishable on facts. 
As for the consideration of the explanation 
by the punishing authority it was fcund in 
the above case on facts that the petitioners 
explanation was duly considered. 


29. Thus the above decisions do 
not lay down that the punishing authority 
can pass an order of removal from service 
without even considering the explanation 
submitted by the delinquent - employee in 
response to the show-cause notice. 

30. It was contended on behalf of 
the defendant that the plaintiff was in no way 
prejudiced in exercising his right of appeal 
against the order of the punishing authority 
because in the grounds of appeal he did 
not take objection that his efpleantion was 
not considered, but this is not so. 


Paragraph 7 of the grounds of appeal 
Ex. A-20 is as under:— 
“I also submitted defence explanation 


to the W. M. (ys provisional decision but 
it alias that the case had already been 
prejudiced and in the determination to 
maintain the official prestige he did not 
give any consideration to my most weighty 
arguments and imposed the same old 
penalty of removal from service once 
again.” 
This shows that the plaintiff clearly brought 
to the notice of the appellate authority that 
the penalty of removal from service was 
passed without any consideration of his 
explanation. The order of the appellate 
authority Ex. A-21 is also cryptic. It only 
says that the “Dy. C. M. E. (W) Ajmer has 
considered your appeal quoted above and 
has rejected the same.” It also does not 
show whether plaintiffs objection mention- 
ed in paragraph 7 of the grounds of appeal 
was also given any consideration by the 
appellate authority. view of the fact, 
erefore, that the order Ex. 4 does not 
contain the reasons and does not show 
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that the explanation offered by the plain- 
it in response to the show-cause notice 
was considered, the order of his removal 
from service stands vitiated and the plain- 
tif will still be deemed to be in service 
of the Railway. 


31. The result, 
the defendant’s appeal is partly allowed 
and the decree passed by the lower court 
as regards the arrears of salary is modifi- 
ed. The plaintiffs suit is decreed only for 
the sum of Rs. 4256/-. Plaintiff's cross- 
objection is also allowed and it is declared 
that the order of the Works Manager, Loco, 
dated 22nd July, 1961, removing the plain- 
if from service is void, illegal and in- 
operative and it is further declared that he 
still continues to be in the Railway Ser- 
vice. In the circumstances, both parties 
shall bear their own costs of the appeal and 


the cross-objection. 
Appeal partly allowed. 


therefore, is that 
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Bhanwarlal, Appellant v. Bhulibai and 
others, Respondents. 


Second Appeal No. 91 of 1965, D/- 
8-9-1971 against Judgment and decree of 
D. Parihar, Dist. J., Kota, D/- 8-2-1965. 

(A) Civil P. C. (1908), O. 22, R. 4 — 
Joint Hindu Family and legal representative 
The Karta of a joint Hindu family does 
not represent the interests of a male co- 
parcener whose death has occurred after 
the commencement of the Hindu Succes- 
sion Act. Consequently legal representa- 
tives of such a coparcener must be brought 
on record. AIR 1971 SC 742, Followed. 

(Para 8) 

(B) Civil P. C. (1908), O. 22, R. 4 — 
Joint Hindu family and legal representative 
-— As the mother of a male coparcener of 
a joint Hindu family cannot be said to re- 


present legal representatives of her son 
whose death occurred subsequent to the 
commencement of the Hindu Succession 


Act the appeal would abate against such re- 
presentatives on failure to substitute them 
on the death of the son even if his mother 
is on record. AIR 1959 Raj 107, Dis- 


tinguished. (Para 12) 
(C) Civil P. C. (1908), O. 22, R. 4 — 
Abatement of appeal as a whole — Where 


the appeal against a joint decree abates in 
respect of one of the respondents due to 
non-substitution of his legal representatives, 
the appeal abates as a whole. (Prs. 11, 19) 
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JUDGMENT:— A poama objec- 
tion has been raised in this appeal on be- 
half of the respondents that the appeal has 
abated as a whole on account of the failure 


on the partt of the appellant to substitute 
the le al representatives of the respondent 
Mohanlal, who admittedly died on’ 1-5-68, 


during the pendency of this appeal. In 
order to appreciate the preliminary objec- 
tion it may be necessary to narrate a few 
facts giving rise to this appeal. 

2. Respondents Nos. 2 and 8 Rekh- 
chand and Gokalchand (defendants) ob- 
tained a money decree against respondent- 
defendant No. 4 Balmukand. In execution 
of that decree the house in dispute was 
auctioned and purchased by the appellant 
Bhanwarlal, Objection under Order 21, 
Rule 58, C. P. C., was preferred by Mohan- 
Jal (deceased) son of Balmukand, but the 
same was dismissed. Consequently the 
respondent No. 1 Smt. Bhuli Bai, wife of 
Balmukand, in her personal capacity as 
also in the capacity of the guardian of her 


' minor son Mohanlal filed the present suit 


under Order 21, Rule 68, C. P. C., for 
declaration that the decree in execution of 
which the property in question has been 
sold, was in respect of an immoral debt in- 
curred by Balmukand and, therefore, the 
sale of the suit property in favour of Bhan- 
warlal was void and ineffective. The suit 
was resisted by the auction-purchaser Bhan- 
warlal as well as the decree-holder Rekh- 
chand and Gokalchand. 

3. After recording the evidence 
produced by the parties the trial Court dis- 
missed the suit on 5-12-61. The plaintiff 
filed appeal in the Court of the District 


` Judge, Kota, who by 


his pC emer dated 
8th February, 1965, set aside the judgment 


and decree of the trial Court and decreed 
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the plaintiffs suit and thereby granted a 
declaration in the plaintiffs favour that the 
attachment and sale of the suit property 
was inoperative and ineffective against the 
plaintifs. 

4. Dissatisfied with the judgment 
and decree of the District Judge, Kota, de- 
fendant-auction-purchaser Bhanwarlal . has 
come in second appeal to this Court. As 
already stated | above, plaintiff Mohanlal 
died during the pendency of this appeal 
on 1-5-68. On 24th February, 1969, the 
appellant made an application for substi- 
tuting the names of Smt. Premlata widow 
of Mohanlal, ;Smt. Mangla daughter of 
Mohanlal and |Purshottam son of Mohanlal 
in place of deceased Mohanlal as his legal 
representatives.| Since the application was 
prima facie barred by limitation, it was 
submitted by the appellant that he had 
come to know|/of the death of Mohanlal on 
20th February, 1969, and therefore the 
delay in filing) the application may be con- 
doned. | 

5. This application was opposed on 
behalf of the [respondents on the ground 
tbat the appellant knew of the death of 
Mohanlal, the |very day Mohanlal died, that 
is, on 1-5-68 and consequently no sufficient 

ound was made out for condoning the 
elay. However, when the application 
came up for jorders on 25-2-70, learned 
counsel for the appellant did not press it 
and got it dismissed as withdrawn, with the 
result that the name of Mohanlal was 
struck off from the array of respondents. 


6. Now at the time of the hearing 
of the appeal, a preliminary objection has 
been raised on behalf of the respondents 
that the appeal is not properly constituted 
and has abated on account of the legal 
representatives of Mohanlal 
brought! on record. It 


having not 
been 


| is submitted 
that the decree granted by the learned Dis- 
trict Judge in favour of Mohanlal declar- 
ing that the isale of the suit property to 
the appellant] Bhanwarlal was void and in- 
effective has become final and now if 
Bhanwarlal’s appeal is accepted and the 
decree passed in favour of the other plain- 
tiff-respondent Smt. Bhuli Bai is set aside 
it would result in conflicting decrees. It 
is thus argued that the whole appeal must 
be dismissed as having abated. 


7. On the other hand, learned 
counsel for the appellant has contended 
that Balmukand, who was the manager of 
the joint Hindu family, of which the de- 
ceased Mohanlal was also a member, suff- 
ciently represents the interest of deceased 
Mohanlal even in the absence of his legal 
representatives having been brought on re- 
cord. the alternative it is argued that 
Mst. Bhuli Bai, respondent No. l, one of 
the heirs of|the deceased Mohanlal, being 
already on the record in another capacity, 
there can be no abatement merely because 
no formal application for showing Mst. 
Bhuli Bai as| an heir and legal representa- 
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tive of Mohanlal was made. It is submit- 
ted that where one of the legal representa- 
tives is already on record in another capa- 
city, the appeal will not abate even if 

ere are other heirs and legal representa- 
tives and no application for impleadin 
them has been made within the period o 
limitation prescribed by the Limitation Act. 
In support of this contention learned coun- 
sel for the appellant has placed reliance on 
eae Prasad v., Jage Ram, AIR 1971 


8. It may be observed that Mohan- 
lal died after coming info force of the 
Hindu Succession Act 1956 (Act No. 80 of 
1956). Section 6 of the said Act provides 
inter-alia that when a male Hindu dies 
after the commencement of this Act, having 
at the time of his death an interest in a 
Mitakshara coparcenery property, his in- 
terest in the property, if the deceased had 
left behind him surviving a female relative 
specified in Class I of the Schedule or a 
male relative, specified in that class who 
claims, through such female relative, the 
interest of the deceased in the Mitakshara 
coparcenery property, shall devolve by 
testamentary or intestate succession, as the 
case may be, under- this Act and not by 
survivorship. It is not disputed that Mohan- 
lal died leaving behind him female rela- 
tives specified in class I of the Schedule, 
viz., daughter, widow and mother. There- 
fore, the interest of the deceased Mohanlal 
in the Mitakshara coparcenery property de- 
volved by succession and not by survivor- 
ship. Consequently even if there was a 
joint Hindu Mitakshara family consisting 
of Balmukand and his son Mohanlal, a 
notional partition coupled with devolution 
of such notionally partitioned pope upon 
the heirs of the deceased Mohanlal will be 
deemed to have taken place on the death 
of Mohanlal and the very nexus of the joint 
family was gone. This is the imevitable 
result on account of the serious inroad 
made into the purview of the old Hindu 
Law by the Hindu Succession Act 1956. 
In these circumstances the ‘Karta’, viz. 
Balmukand, cannot represent the deceased 
Mohanlal’s heirs, viz. his son, daughter, 
widow and mother. I am, therefore, un- 
able to accede to the appellant’s contention 
that Balmukand being the ‘Karta’ of the 
family represents the heirs and legal repre- 
entatives of Mohanlal. 


9. It is, therefore, necessary to exa- 
mine the alternative submission made on 
behalf of the geen that one of the 
heirs of Mohanlal, viz., his mother Smt. 
Bhuli Bai being already on the record in 
another capacity, it is not necessary to 
bring on record the other heirs and legal 
representatives of Mohanlal by making an 
application within the period of limitation 
prescribed for the purpose and the appeal 
will not abate. In is connection refer- 
ence may be made to Order 22, Rule 4, 
C. P. C., which would be applicable to 
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appeals also by vitue of Order 22, 
Rule 11, C. P. C., which provides that in 
the application of this Order to appeals, so 
far as may be, the word “plaintiff?” shall 
be held to include an appellant, the word 
“defendant”, a respondent and the word 
“suit” an appeal. Order 22, Rule 4, 
C. P. C., reads as under— ` 


“Order 22, Rule 4.— (1) Where one of 
two or more defendants dies and the right 
to sue does not survive against the surviv- 
ing defendant or defendants alone, or a sole 
defendant or sole surviving defendant dies 
and the right to sue survives, the Court, on 
an application made in that behalf, shall 
cause the legal representative of the de- 
ceased defendant to be made a party and 
shall proceed with the suit. 


(2) Any person so made a party may 
make any defence appropriate to his charac- 
ter as legal representative of the deceased 
defendant. 

(3) Where within the time limited by 
law no para is made under sub- 
rule {1} the suit shall abate as against the 
deceased defendant.” 


10. The reply of the learned coun- 
sel for the respondents is that the fact that 
one of the legal representatives of the de- 
ceased, is already on record, does not re 
lieve the appellant from making an appli- 
cation for substituting legal representatives 
of the deceased in terms of Order 22, 
Rule 4, C. P. C., and since this has not 

een done, the appeal will abate. In sup- 

port of his contention learned counsel has 
relied on the following decisions,— Lilo 
Sonar v. Jhagru Sahu, AIR 1925 Pat 128; 
Basist Narayan v. Modnath Das, AIR 1928 
Pat 250; Gauri Shankar Singh v. Smt. 
Jwalamukhi Devi, AIR 1962 Pat 392. 


11. Learned counsel for the res- 
pondents has further placed strong reli- 
ance on Manidevi v. Ambadan, 1970 Raj 
LW 47, in support of his argument that 
since the right to appeal did not survive 
against the surviving respondents alone, be- 
cause of the jointness of the decree in 
favour of Smt. Bhuli Bai and the deceased 
Mohanlal, it was necessary for the appel- 
lant to make an application under O. 22, 
R. 4 (1), C. P. C., to bring the legal re- 
presentatives of the deceased Mohanlal on 
record within the time limit prescribed by 
law. As has already been stated, the suit 
was filed by Mobanlal and Smt. Bhuli Bai. 
It was decreed by the learned District 
Judge in favour of both. During en- 
dency of this appeal, Mohanlal having died, 
the right to appeal did not survive against 
surviving respondents alone. Consequently, 
on a plain reading of Order 22, Rule 4 (1), 
C. P. C., it was obligatory for the appel- 
lant to make an application to cause the 
legal representatives of the , 
pondent to be made party to the appeal. _. 
Admittedly there is no such application in- - 
asmuch as the application ‘oats by the ap- s 


deceased-res- - 


cai 
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pellant on 24th February, 1969, for bring- 
ing on record the kal representatives 0 
the deceased Mohanlal has been withdrawn 
by the appellant. 


12. Learned counsel for the appel- 
lant was unable to substantiate his conten- 
tion that no “application is required to be 
made under Order 22, Rule 4, C. P. C. 
He relied upon Harakchand v. Khetdan, 
AIR 1959 Raj 107, in which it was observ- 
ed that where one of the two leg repre- 
sentatives was already on record, though 
in different capacity and he was also the 
manager of the joint family consisting of 
himself and the other legal representative, 
the failure to bring the latter on record 
would not cause the appeal to abate. It 
is sufficient to point out that the principle 
laid down in that case has no application 


‘ito the facts and circumstances of the pre- 


Ram v. Shyam Sundari, AIR 
‘104 


sent case, inasmuch as Mst. Bhuli Bai, one 


jof the legal representatives of the deceased 


Mohanlal cannot be said to substantially 
represent the interest of other legal repre- 
sentatives of Mohanlal and so far Bal- 
mukand is concerned, as already stated 
above, the joint family as well as the status 
of Balmukand as the ‘Karta’ came to an 
end with the death of Mohanlal. In this 
connection it may also be relevant to re- 
produce the following observations of their 
Lordships of the Supreme ae ae Daa 





“The almost _ universal consensus of 
opinion of all the High Courts is that where 
a plaintif or an appellant after diligent 
and bona fide enquiry ascertains who the 
legal representatives of a deceased defen- 
dant or respondent are and brings them on 
record within the time limited by law, 
there is no abatement of the suit or appeal, 
that the impleaded legal representatives 
sufficiently represent the estate of the de- 
ceased and that a decision obtained with 
them on record will bind not merely those 
impleaded but the entire estate including 
those not brought on record.” 


Their Lordships further observed, — 

“The next question gjs about the effect 
of the appellant seins omitted to include 
two of the heirs of Shyam Sundari, a son 
and a daughter who admittedly had an in- 
terest in the property, and the effect of 
this matter being brought to the notice of 
the Court before the hearing of the appeal. 
The decisions to which we have referred 
as well as certain others have laid down, 
and we consider this is also correct, that 
though the appeal has not abated, when 
once it is brought to the notice of the 
Court hearing the appeal that some of the 
legal representatives of the deceased res- 
pondent have not been brought on record, 
and the appellant is thus made aware o 
this default on his part, it would be his 


- duty to bring these others on record, so 


that the appeal could be properly constitut- 
In other words, if the appellant 
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should succeed in the appeal it would be 
jo . 

necessary for him to bring on recor ese 

other representatives whom he has omitted 

to implead originally.” 


_ 13. In|my opinion these observa- 
tions cannot help the appellant. It is not 
the appellant’s| case that after diligent and 
bona tide hipin he could not ascertain 
who the legal| representatives of the de- 
ceased respondent are. On the other band 
he made an application for bringing on re- 
cord all the legal representatives of Mohan- 
al and then withdrew it. The case was 
heard on the/| question’ of abatement on 
23rd, 24th, 27th and 30th August, 1971 
and on 27th August, 1971, learned counsel 
for the A vag ne submitted a written ap- 
plication that /since Mst. Bhuli Bai one of 
the legal representatives of deceased 
Mohanlal is already on record, the appeal 
cannot abate on the ground that other legal 
representatives! of deceased Mohanlal have 
not been brought on record. It is re- 
markable that in spite of the whole position 
of law having| been argued out thread-bare 
the appellant | still insisted on not makin 
a fresh application for bringing on aie 
the other legal representatives of deceased 
Mohanlal, viz.) his widow, daughter and 
son and insisted that no such application 
was required. | It is indeed unfortunate that 
the application dated 24th February, 1969, 
for substituting the legal representatives of 
Mohanlal was| withdrawn and no such ap- 
plication was [made subsequently. 


14. Learned counsel for the appel- 
lant relied solely on the following observa- 
tions of their| Lordships of the Supreme 
Court in AIR|1971 SC 742 (supra),— 

“Even oni the alternative ground that 
Mahabir Prasad being one of the heirs of 
Saroj Devi there can be no abatement 
merely because no formal application for 
showing Mahabir Prasad as an heir and 
legal representative of Saroj Devi was 
made. Where in a proceeding a party dies 
and one of the legal representatives is 
already on the récord in another capacity, 
it is only necessary that he should be des- 
cribed by an| appropriate application made 
in that behalf|that he is also on the record, 
as an heir and legal representative. Even 
if there are other heirs and legal 

and no application for 
them is made within 
of limitation 


It} may be relevant here to 
point out the, facts an circumstances in 
context of which the aforesaid observations 
of their Lordships were made. The appeal 
arose out of {execution proceedings. There 
was a joint decree in favour of Mahabir 
Prasad, Gunwanti Devi and Saroj Devi. 
The Subordinate Judge dismissed the ap- 
plication for execution on the ground that 
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the decree was inexecutable because of the 
provisions of the Delhi Land Reforms 
Act, 1954. Mahabir Prasad alone appealed 
against that order and impleaded Gunwan- 
ti Devi and Saroj Devi as party-respon- 
dents. Saroj Devi died and Mahabir Pra- 
sad applied that the name of Saroj Devi 
be struck off from the array of respon- 
dents. The High Court dismissed the ap- 
eal holding that because the heirs and 
leal representatives of Saroj Devi were not 
brought on the record within the period of 
limitation prescribed by the Limitation Act, 
the ae abated in its entirety. Against 
that order an appeal was taken to the 
Supreme Court with a certificate granted 
by the High Court. In these circumstan- 
ces, in view, of the provisions of Order 41, 
Rule 4, C. P. C., their Lordships of the 
Supreme Court were pleased to hold that 
competence of the appellate Court to pass 
a decree appropriate to the nature of the 
dispute in an appeal filed by one of seve- 
ral persons against whom a decree is made 
on a ground which is common to him and 
others is not lost merely because the per- 
son who was jointly interested in the claim 
nas been made a party-respondent and on 
his death his heirs have not been brought 
on the record. It was further observed 
that power may be exercised when other 
persons who were parties to the proceed- 
ings before the subordinate court and 
against whom a decree proceeded on a 
ground which was common to the appel- 
lant even though other persons are either 
not impleaded as parties to the appeal or 
are impleaded as respondents. 


16. Thus the case relied upon by 
fhe leamed counsel for the appellant was 
one under Order 41, Rule 4, C. P. C., and 
it was on the particular facts of that case 
that their Lordship were pleased to cbserve 
that no application need be made within 
the prescribed period of limitation for im- 
pleading other heirs and legal representa- 
tives of the deceased-respondent. It is 
settled law that every judgment must be 
read as applicable to the particular facts 
proved or assumed to be proved, since the 
generality of the expressions which may 
be found there are not intended to be ex- 
positions of the whole law but govern and 
are qualified by the particular facts of 
the case in which such expressions are to 
be found. Reference in this connection 
may be made to Punjab Co-op. Bank, Ltd., 
Amritsar v. Commr. of Income-tax, Lahore, 
AIR 1940 PC 280; State of Rajasthan v. 
Shyam Lal, ILR (1960) 10 Raj 652 = 
(AIR 1960 Raj 256) and Bal Krishna v. 
D. T. S. Western Railway, Abu Road, ILR 
(1963) 18 Raj 688. 


17. The aforesaid observations of 
their Lordships should, therefore, be read 
and understood in the context of the facts 
and circumstances of the case in which 
they are made. The facts of that case are 
completely distinguishable and the observa- 
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tions extracted above have no application 
to the facts and circumstances of the case 
on hand. i 


18. To conclude, there is no es- 
cape from the position that the appeal has 
abated in respect of the interests of the 
widow, daughter and son of the deceased 
Mohanlal. 


19. The next question is whether 
the appeal has abated to the above extent 
only or has abated as a whole. The test 
is whether or not the appeal can be de- 
cided without bringing into existence two 
contradictory decrees in the same litigation 
and if the result is that there may be two 
decrees contrary to each other in respect 
of the same subject-matter, the appeal must 
be held to have abated as a whole. In 
my opinion if the appeal is allowed only 
against the surviving respondents, who are 
on the record, the result would be that 
there would be two inconsistent decrees — 
one decree in favour of the auction-pur- 
eae reas against the respondents on 
the record in respect of the interest of Mst. 
Bhuli Bai, and the other decree of the 
lower appellate Court against the appel- 
lant in respect of the interests of Mohan- 
lal’s widow, daughter and son. Hence, the 
appeal has abated as a whole and must be 
dismissed as such. 

20. In the result I dismiss the ap- 
peal as having abated, but make no order 
as to costs of this appeal. 

21. The cross-objection regarding 
costs of the Courts below was not pressed. 
Consequently the same is dismissed with- 
out any order as to costs. 


Order accordingly. 
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D. P. Gup for Petitioner; H. C. 
Jaia, for Respondent. ” 

ORDER:— This is a revision applica- 
tion by the defendant against an appellate 
order of Additional District Judge, Ajmer, 
holding that the arbitrator was competent 
to award interest on the principal amount 
found due in favour of the plaintif for 
the period during which the arbitration pro- 
ceedings remained’ pending before him and 
til the realisation of the amount. 

2. The defendant entered into for- 
ward transactions in maize with the plain- 
tif through the Tijarti Chamber Sarafa, 
Beawar. One of the terms of the contract 
between the parties was that the question 
or dispute which arises relating to taking 
- or giving money in respect of the transac- 
tions will be referred to the arbitration of 
the Tijarti Chamber Sarafa, Beawar under 
its rules. The defendant having failed to 

ay the amount the plaintiff filed a claim 

haters the Tijarti Chamber Sarafa for be- 
ing decided by arbitration. In this claim 
he asked for interest from the date the 
amount became due against the defendant 
to the date of realisation. This interest was 
awarded by the arbitrator. It was contend- 
ed by the defendant before the learned Ad- 
ditional District Judge that the arbitrator 
had no power to award such interest. He 
relied on the decision’ of the Supreme 
Court in Thawardas v. Union of India, AIR 
1955 SC 468. 


3. The learned Additional District 
Judge however relied on some observations 
made by the Supreme Court in Ashok 
Construction Co. v. Union of India, 1970 
WLN 24 = 1970 UJ (SC) 367, which run 
as follows:— 

“The High Court did not record a 
finding on the. plea of the Union that the 
arbitrator exceeded jurisdiction in making 
the award. The claim made by the a 
lants before the arbitrator consist of 
three items: Rs. 64,006.71 for works done; 
Rs. 1,83,893.77 for damages at 18% per 
annum; and Rs. 1,96,099.88 for deprecia~- 
tion for purchase value of money. It is 
tue that the last claim was unjustifiable. 
But out of the total claim made by the ap- 
pellants for Rs. 4,41,440.20 only Rupees 
1,79,843.80 were awarded. The arbitrator 
has given no reasons for accepting the 
claim of the appellants for the sum award- 
ed by him. It cannot be said that he has 
‘taken into account any amount claimed as 
‘depreciation for purchase value of money. 
In the view of the Deputy Commissioner 
under Clause 25 of the arbitration agree- 
ment, the arbitrator was not empowered to 

o into the “question of loss of goodwill, or 
amages by way of interest, and that the 
arbitrator could not award interest by way 
of damages for detention of money and 
that is really what the claim for ‘damages’ 
amounts to”. The appellants made a claim 
for interest on the- amount withheld after 
the due date and the arbitrator was com- 


petent to decide that claim. The arbitra- 

tion agreement by C-l, 25 provides: 
“Except where otherwise provided in 

the contract all questions and disputes re- 


lating to the meaning of the specifications, - 


designs and instructions hereinbefore men- 

sepe of workmanship 
or materials used on the work or as to any 
other questions, claim, right, matter or 
thing, whatsoever, in any way arising out 


tioned and as to the 


of, or relating|to the contract, designs, draw- 
ing, specifications, estimates, instructions, 
orders or these conditions or otherwise 


conceming the works or the execution or 
failure to execute the same whatever aris- 
ing during the progress of the work or 
after the completion or abandonment there- 
of shall be referred to the sole arbitration 
of the Superintending Engineer. 
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The terms of|the arbitration agreement did 
not exclude the jurisdiction of the arbitra- 
tor to entertain a claim for interest, on the 
amount due | under the contract. The 
award of the| arbitrator cannot be said to 
be invalid.” 

On behalf of the defendant it is contended 
before me that the above case is distin- 
guishable as the amount of interest which 
was claimed [was specifically referred to 
arbitration and as the arbitration agreement 
was couched jin much wider terms. I am 
unable to accept this contention. 


4, As|has already been pointed out 
above in the |present case the Jaintif spe- 
cifically claimed interest from the date the 
amount fell due till the date of realisation. 
The arbitration clause in the present case is 
also wide enough to cover the award of 
interest during the arbitration proceedings 
and subsequent to the award till the date 
of realisation! The question or dispute 
which arose relating to taking or giving 
money in pene of the forward transac- 
tions impliedly included the recovery of 
such interest as the plaintiff was under the 
law entitled fo, on the money. 


5. I may here refer to two earlier 
decisions of the Supreme Court in Firm 
Madanlal Roshanlal v. Hukumchand Mills, 
AIR 1967 SC 1030 and Union of India v. 
Bungo Steel Furniture Pvt. Ltd., 
AIR 1967 | SC 1032. It was held 
in these cases that pendente lite and 
future interest can be awarded by the arbi- 
trator if the |claim regarding them is refer- 
red to the arbitrator for decision. Such 

ill be the case if all disputes arising be- 
tween the parties are referred to arbitra- 
tion and the/terms of the arbitration agree- 
ment do not! exclude the jurisdiction of the 
arbitrator toji entertain claim for interest 
on the amount due under the contract. 

I accordingly dismiss the revision ap- 

lication. In the circumstances of the case, 

leave the parties to bear their own costs 


it. l 
Revision dismissed. 
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V. P. TYAGI, J. 


Jamal and others, Petitioners v. The 
State of Rajasthan and others, Respond- 
ents. 


Civil Writ Petns. 
y 1969 and 1683 of 1970, 


Nos. 218 and 1373 
D/- 20-12- 


Salt Act 


(A) Central Excises and 
fixing a date 


(1944), S. 6 — Notification 
for putting a ban on the manufacture of 
salt not issued —- Deshwals or the Khar- 
wals cannot be restrained from manufactur- 
ing salt in salt pans owned by them. 
(Para 83) 


(B) Rajasthan Land Revenue (Saline 
Areas Allotment! Rules (1962) — Declara- 


tion of certain area as ‘reserved area’ — 
Effect. 


(Para 37) 
Even assuming that salt sources at 
Pachpadra and Didwana are included in 
‘reserved areas’ that cannot put a ban on 
the manufacture of salt by the salt pan 


owners. (Para 87) 


_ Sagar Mal Mehta (in W. P. Nos. 218 
of 1969 and 1683 of 1970) and Guman Mal 
Lodha and J. S. Rastogi (in W. P. No. 1373 
of 1969), for Petitioners; Jagdish Swaroop, 
Solicitor General and L. Shrimal, Dy. 
Govt. Advocate, for Respondents. 


ORDER:— Since common questions 
of Jaw are involved in all these three writ 
petitions filed by the manufacturers of salt 
at Didwana and Pachpadra Salt Sources, 
I propose to dispose them of by one judg- 
ment. 


2. Writ Petition No. 218 of 1969 
and No. 1683 of 1970 are the petitions of 
the manufacturers of salt coming from Did- 
wana who are known as Deshwals while 
Petition No. 1373 of 1969 is the petition 
from the manufacturer of salt at Pachpadra 
known as Kharwal. 


3. The history of Eharwals and 
Deshwals is about three to four hundred 
years old. For the purpose of this judg- 
ment, it will be relevant to mention that 
the Deshwals who are generally Moham- 
medans by caste are the residents of Did- 
wana. Their main occupation is to manu- 
facture salt from the pans granted to them 
by His Highness the Maharaja of Jodhpur. 
These salt pans are also knownin that area 
as salt factories. In these factories Desh- 
wals claim Bapi rights which are both heri- 
table and transferable. The petitioners 
in Writ Petition No. 218 of 1969 claimed 
to have inherited such rights from their 
forefathers in the pans alleged to have been 
owned by them. The position of the salt 
pi in Writ Petition No. 1688 of 1970 is 

ifferent. According to the averments made 
by the petitioner the salt pan No. SDM. 
86 was owned by some Deshwals who 


ee 
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migrated to Pakistan and consequently the 
pan was declared to be an evacuee pro- 
perty. The Custodian put this pan to auc- 
tion on 17th of January, 1963, and Messrs. 
Jeewanmal Chanchaldas, resident of Did- 
wana purchased this pan in an open auc- 
tion by giving the higest bid. A certificate 
of sale was issued in favour of Messrs. 
Jeewanmal Chanchaldas by the Managing 
Officer-cum-Assistant Custodian on 19th of 
February, 1963. This certificate of sale 
has been produced ong with the cover- 
ing letter issued by the Assistant Custodian. 
and is marked Ex. P/2. The covering 
letter is marked Ex. P/1. The salt pan 
SDM 86 was then sold by Messrs. Jeewan- 
mal Chanchaldas to one Santok Chand by 
executing a sale deed (Ex. P./3). Santok 
Chand’s son Poonam Chand, however, 
transferred this pan to petitioner Abdul 
Rehman for a sum of Rs. 700/-. This 
transaction took place on the 13th of 
February, 1969. It is in this manner that 
petitioner Abdul Rehman came to be the 
owner of this pan. 


4. Persons who have taken up the 
trade of manufacturing salt at Pachnadra 
are known as Kharwals and they claim 
to be the descendants of the Raiput clan, 
Like Deshwals they also claim ownership 
in the pan in the Pachnadra Salt Source 
and assert that they have heritable and 
transferrable rights in these pans which 
were recognised by the Jodhpur Gov~ 
ernment and even todav such rights are 
respected by those who deal with them. 

In the year 1879 the Ruler of Jodh~« 
pur. State leased out these Salt Sources 
to the British Government by entering 
into an agreement, but according to the 
petitioners, this transaction between the 
Jodhpur Ruler and the British Govern- 
ment did not in any manner affect the 
rights of ownership of the Deshwals and 
Kharwals in the pans held by them. The 
contention of the petitioners is that in 
place of the State Government the British 
Government started dealing with these 
Deshwals and Kharwals and purchased 
Salt produced by them. The Deshwals 
and Kharwals sold their product to the 
British Government at the price fixed by 
the Government. After the country be- 
came indenendent and political changes 
took place the Central Government con- 
tinued to purchase the salt manufactured 
by the Deshwals and the Kharwals but 
from lst of April. 1960. the licence was 
given under the Central Excises and Salt 
Act, 1944, to the Government of Raja- 
sthan and since then it is alleged that the 
Government of Rajasthan started pur- 
chasing salt from the Kharwals and 
Deshwals at the price fixed by the Gov-~ 
ernment. This practice continued but the 
grievance of the petitioners is that witn ` 
the general rise in prices the Govern~ 
ment of Rajasthan did not raise the price 
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of salt and asked the petitioners to seil 
their product to the Government of Raia- 
sthan on an arbitrary price fixed by the 
Government when the petitioners ob- 
jected to sell their product to the Gov- 
ernment of Rajasthan on the unrealistic 
price fixed by them. the Government 
threatened the petitioners with evil con- 
sequences, and issued an order on 16th 
January. 1969 (Ex. P/10) in Writ Petition 
No. 218 of 1969 that if petitioner Jamal 
refused to sell the salt manufactured bv 
him to the Government and if he did not 
permit the sample to be taken bv the 
Government for approval. then the peti- 
tioner shall not be allowed to water his 
pan in future. Another order Ex. P/14 
threatening the petitioner Jamal to nut a 
ban on the manufacture of salt if the sait 
is not delivered to the Department and 
deposit with the godown of the Depart- 
ment was issued by the Government. It 
is said that similar threats were also 
given to other manufacturers and. there- 
fore, Jamal in his writ petition has prav- 
ed that by issuing a writ of certiorari or 
any other suitable writ. order or direc- 
tion the notices Exs. P/10 and P/14 serv- 
ed on the petitioner be quashed and that 
by issuing a writ of prohibition or anv 
other suitable writ. order or direction. 
the respondents be directed not to inter- 
fere with the process of manufacture of 
salt by the petitioners. Similar reliefs 
have been sought by the other petitioners 
also in writ petitions Nos. 1683 of 1970 
and 1373 of 1969. Besides the State of 
Rajasthan. the petitioners have impleaded 
the General Superintendent. Salt and 
Sodium Sulphate Plant. Didwana: the 
Manager. Salts, Government of Rajasthan. 
Didwana and the Sub-Divisional Magis- 
trate, Didwana whereas in Writ Feti- 
tion No. 1373 of 1969 the General 
Manager. Rajasthan Salt Works. Jaipur 
the Commissioner. State Enterprise. Raja- 
sthan. Jaipur. the Manager. Raiasthan 
Government Salt Works. Pachnadra. the 
Commissioner for salt Central Govern- 
ment. Government of India. Jainur and 
the State of Rajasthan are made the res- 
pondents. 

5. Replies have been filed to 
these writ petitions on behalf of the res- 
pondents and rejoinders and courter- 
rejoinders have also been submitted bv 
the parties to explain their respective 


6. The stand taken by the res- 
pondents is that the petitioners had never 
been recognised as Banidars in the sense 
that they have anv Khatedari rights in 
the lands. It is. however. submitted that 
sometimes past they were called Bani- 
dars in the sense that they had been 
specialised as labourers for preparation 
of salt and this work was being done in 
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their families from father to son and 
grandson. According to this reply. when= 
ever a man works on a particular pan 
and his son comes of age he was also 
allowed to work on the same pan and 
thus from father to son they generally. 
used to work on the same pan though 
it is not so inlevery case. Regarding the 
contention about the pan being declared 
evacuee and was auctioned by the Cus- 
todian, it is averred that when a worker 
of that particular salt pan had left for 
Pakistan the Custodian took possession of 
that pan and it! was auctioned by the Cus- 
todian, but that auction did not in anv 
manner affect the rights of the Govern- 
ment in that pan as is clear from the 
language of the notice. In support of this 
contention the! State Government has 
placed reliance on the complete copy of 
the notice issued for sanctioning the eva- 
cuee pan (Ex.!P/3) which contains the 
words “all sales of huts and plots will be 
subject. to such rights of Urban Improve- 
ment Board. the Municipal Board or the 
State Government as they may have in 
the site.” 


T» The jcase of the respondents 
further is that the salt. being a mineral, 
belongs to the. State and it cannot. there- 
fore, be the property of the Deshwals or 
the Kharwals even though they might 
have enjoyed |certain rights in the pans. 
Their contention is that the manufacturers 
who have been working in this area for 
ages are paid;for their labour according 
to the production and the term “purchase 
price” while taking their produce has 
been erroneously used bv the respondents. 
According to the stand taken by the 
State. the salt pans belong to the State 
and the salt produced from these pans is 
the propertviof the State. Since 1962 
the pans in these areas are leased out 
under the provisions of the Raiasthan 
Land Revenue (Saline Areas Allotment) 
Rules, 1962. ‘In areas other than the 
aforesaid two| sources when a particular 
piece of land is leased out under the said 
Rules, the lessee has to obtain licence 
from the Central Government in case 
where the area of the plots exceeds more 
than 10 acres. In case where plots are 
less than 10 acres. no licence is neces- 
sary as these| persons have been allotted 
plots for manufacture of salt and they 
can do so and seli salt to anybody. But 
according to |this replv. the position in 
Sambhar, Didwana and Pachpačra is dk 
fferent. In these areas the State Govern- 
ment is the licencee and no one else except 
the State Government can manufacture 
salt. No leases have been given to pri- 
vate persons and the industry of manu~ 
facturing saltlin these areas is carried on 
by the Statelin public sector and what- 
ever the saltiis produced in these areas 
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when worked departmentally. or through 
the agency of Kharwals or Deshwals. is 
the product belonging to the State Gov- 
ernment: the, labourers who are called 
Deshwals in Didwana and Kharwals in 
Pachpadra get payment for their labour 
and not owners of salt and hence the aues- 
tion of purchase of salt fram them does 
not arise at all. No purchase rate is fixed 
but it is the rate at which they are paid 
for their labour. While dealing with the 
notice Ex. P/4, the respondents aver that 
the words “purchase price” in this notice 
Ex. P/4 have been wrongly used. It de- 
notes the labour charges which are paid 
to the Deshwals per quintal. It is further 
averred that the price index of all the 
essential commodities has increased and 
with the increase in prices the labour 
rates have also been increased by the re- 
spondents and keeping in view this fact 
the General Manager. Rajasthan Govern- 
ment Salt Sources. Jaipur, considered it 
advisable to increase the rate of labour 
charges. While admitting notice Ex. P/10 
in the writ petition of Jamal and another, 
which has been impugned. it is contended 
that salt is an essential commodity for 
human consumption and. therefore. it is 
necessary for the Department to test the 
salt in the laboratory before the deli- 
very thereof is taken by the resrondents 
from the manufacturers. The salt must 
not be below 96% purity. otherwise it is 
unfit for human consumption. It is frora 
that point of view that notice Ex. P/10 
was issued to the petitioners. This long 
practice of salt being manufactured by 
Deshwals in Didwana and Kharwals in 
Pachpadra does not according to the stand 
taken by the respondents confer anv 
right on the Deshwals or Kharwals in the 
land comprised in the pans where these 
communities work or in the brine with 
the aid of which the salt is manufactured 
by them. It is further contended that 
a licence has been granted to the State 
Government by the Central Government 
under the Central Excises and Salt Act. 
1944. for the areas known as Didwana and 
Pachpadra Salt Sources and. therefore. 
none but the Government can assert the 
rights for manufacture of salt in these 
areas. If the Deshwals and the Kharwa's 
are manufacturing salt in these ‘areas. it 
is with the consent of the licensee which 
does not confer any right in the salt 
manufactured by these two communities. 
The respondents. therefore. praved that 
the petitioners have no case and their 
petitions should. therefore. be dismissed. 


8. None of the petitioners has 
filed the original Patta which might have 
been granted by the Ruler of Jodhpur to 
the forefathers of the petitioners. Mr. 
Sagar Mal Mehta. appearing on behalf of 
Jamal and Abdul Rehman, submitted that 
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such old Pattas are not available with the 
petitioners. The petitioners in these two 
petitions in their reioinder have placed 
reliance on certain Pattas which had been 
copied out by the Kanungo. an office per- 
haps created by the State of Jodhpur for 
keeping records. From these documents 
it is difficult to find out the exact nature 
of the rights conferred by the Ruler of 
Jodhpur on the Deshwals of Didwana. 
Reliance has been placed by learned 
counsel on various Government publica- 
tions in this connection which describe 
the history and rights of Deshwals and 
Kharwals at Didwana and Pachpadra. 


9. In a book published by the 
Government of India in the vear 1956 
under the name “Pachpadra & Didwana 
Salt Sources” the author Shri S. C. 
Aggarwal, who was then Salt Commis- 
sioner to the Government of India, Mini- 
stry of Production. has traced the hiz- 
tory of the Kharwals in Pachpadra. He 
has mentioned that “the manufacturers 
of the tract are professionals by caste and 
call themselves “Kharwals” a designation - 
evidently derived from the word “Khar. 
the local term for salinity. They think 
themselves to be Raiputs of Chohan and 
Cisodia blood, but they appear to be 
identical with Nunias. Agris and Numatis 
etc. of the Uttar Pradesh. They are here- 
ditary salt workers and have carried on 
the work of extraction of salt in this area 
for generations past. the Kharwal excava- 
ting the pit and being responsible for ex- 
traction and storage of the manufactured 
salt. Under the system at present in 
vogue at Puchpadra a Kharwal wishing 
to excavate a new pit applies to the Salt 
Department for permission. which is 
generally given unless a lack of demand 
for more salt is anticipated by the De- 
partment. He then obtains from Govern- 
ment an advance sufficient to assist him 
in his excavation work. the advance be- 
ing recovered from the proceeds of the 
first crop vielded by the pit. after which 
the Kharwal becomes its owner. The 
ownership of a pit confers both profit and 
prestige on the Kharwal and the commu 
nity as a whole appears to endeavour to 
secure the rights of ownership of as manv 
pits as possible, several Kharwals com- 
bining if an individual is unable to under- 
take the excavation of a whole pit him- 
self. The first year’s crop is usually much 
greater than that of subsequent years 
thus making it easier for the Kharwals 
to pay off the loan.” 


10. From the history of the Khar- 
wals, it appears that upto 1879 their right 
to own a pit (pan) and to manufacture 
sait therefrom was recognised by the 
Ruler but in 1879 an agreement was 
entered into between the Ruler and the 
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British Government whereby the mono- 
poly to manufacture and sell salt was 
transferred to the British Government. 
The agreement of 1879 thus created cer- 
tain clouds on the rights of the Kharwal 
in Pachpadra area and Deshwals in Did~ 
wana area. According to the arguments 
advanced by learned Solicitor General. 
the Kharwals and Deshwals after the 
1879 agreement was entered into. worked 
as licensees under the licences given by 
the British Government. Their rights 
which they claimed before the agreement 
as owners of the pits extinguished by vir- 
tue of the agreement entered between the 
Ruler of the Jodhpur State and the British 
Government. In support of this argument 
learned Solicitor General placed reliance 
on Clause 8 of the agreement. Mr. Metha 
appearing on behalf of Deshwals and Mr. 
Lodha appearing on behalf of the Khar- 
wals on the contrary. urged that the 
agreement of 1879 did not in any manner 
affect the existing rights of the Kharwals 
and Deshwals and in support of their 
claim they placed reliance on provisions L 
and 2 to Article 4 of the agreement. 


11. The agreement of 1879 relates 
fo the leasing out of the Pacnpadra. Did- 
wana, Phalodi and Luni areas of the then 
Jodhpur State by the Ruler in favour of 
the British Government. Article 1 of the 
agreement savs that His Highness the 
Maharaja of Jodhpur agrees to suppress 
and absolutely prohibit and prevent. the 
manufacture of salt within any part of 
the Jodhpur State, except at Salt Sources 
administered by the British Government 
or worked under special licenses from the 
British Government provided that noth-~ 
ing in this Article shall be held to pro~ 
hibit the bona fide manufacture of sali~ 
petre at any work now existing within 
the Jodhpur State or the op2ning at any 
time, with the previous knowledge of the 
Political Agent of such new saltpetre 
works as the Maharaia of Jodhpur may 
consider necessary. 


12. This proviso has nothing to do 
with the case of the petitioners who are 
not the manufacturers of saltpetre but 
who used to manufacture sodium chloride. 
Articles IV and VIII which have heen 
relied upon by the parties are reproduced 


as below: 
“Article IV 


His Highness the Maharaja agrees to 
Jease to the British Government. from a 
date to be fixed by that Government. the 
right of manufacturing and selling salt at 
the Salt Sources or daribas here below 
named: 

Pachpadra Phalodi 

Didwana. The Luni Tract, 

Provided that if the British Govern 
ment shall at any time cease to carry on 
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or permit the manufacture of salt at any 
or all of the said Salt Sources. they shall 
equitably compensate all proprietors of 
private works therein situated. and all 
manufacturers therein employed. for any 
losses they may in consequence, sustains 


Provided also that the Maharaja of 
Jodhpur shall only be held to transfer to 
the British Government such rights. pros 
perty and authority over any works or 
pits at present existing at any of the sail 
sources as are’ now actually vested in 


himself.” 
Article VIII 


The Iosses of Kharols and others cone 
nected with the manufacture of salt with 
in the J odhpur: State having been con« 
sidered in concert bv the British Govern= 
ment and the Maharaia of Jodhpur. the 
British Government hereby agree to pay 
to His Highness the Maharaia the sum 
of Rupees three lakhs by wav of compen~ 
tion to the said persons. and His Highness . 
the Maharaja undertakes to distribute the 
Said sum of Rupees three lakhs among the 
Said persons.” - 


13. The; argument of learned Soli- 
citor General is that under Article VIII 
all persons connected with the manufac- 
ture of salt within the Jodhpur State 
were compensated by the British Govern- 
ment through ithe Maharaia for taking 
away their rights of manufacturing salt 
at the Salt Sources and since the amount 
of Rupees three lakhs had been taken by 
the Maharaja. ‘the petitioners had lost all 
their rights of manufacturing salt in. 
these areas. It, jis not. however stated that 
the Kharwals dnd the Deshwals who were 
then manufacturing salt were paid by the 
Ruler any compensation for surrendering 
their. rights. | 


14. Learned counsel appearing on 
behalf of the | petitioners. on the other 
hand. urged that the second proviso to 
Article IV of | the Agreement makes if 
abundantly Ta that while entering into 
an agreement ithe Maharaia had trans- 
ferred only those rights in the salt areas 
which were vested in him. and since the 
right of manufacturing salt bv the Desh- 
wals and Kharwals was independent of 
the right of the Ruler. it cannot be said 
that the rights of these manufacturers 
were transferred by that agreement. In 
this connection reliance is placed on the 
first proviso and it is contended that 
under the agreement itself the British 
Government had taken on itself the re- 
sponsibility to compensate all the pro- 
prietors of all private works situated 
within that area if they were to dis- 
continue their, trade of manufacturing salt 
on account of the action of the British 
Government. 
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15. It is not the case of the parties 
that after the said agreement the peti- 
tioners discontinued their trade of manu~ 
facture of salt. In a suppressed tone the 
learned Solicitor-General also admitted 
that the Kharwals and Deshwals had 
some kind of rights in the pans worked 
by them which were both heritable and 
transferable, but his contention is that 
they were manufacturing salt as licensees 
from the British Government and they 
could not have claimed more than the 
labour charges that they had put in in 
manufacturing salt. According to learn- 
ed Solicitor-General the salt produced bv 
these manufacturers belonged. after the 
agreement of 1879. to the British Govern- 
ment. After the Britishers had left 
India. the Central Government by enter- 
ing into agreement with the Part B State 
of Rajasthan got monopoly rights which 
the British Government enioved and 
after the lease was granted under the 
Central Excises and Salt Act, 1944. in 
favour of the Rajasthan Government 
those rights now vest in the State of 
Rajasthan vis a vis the Kharwals and 
Deshwals of Pachpadra and Didwana. 

16. This question as to what is tha 
nature of the rights of these manufac- 
turers known as Kharwals and Deshwals 
in the salt pans situate in the aforemen- 
tioned two Salt Sources was raised even 
during the times of the British Govern- 
ment. One Mr. R. M. Adam. Deputy Com- 
missioner, Inland Customs in his “General 
Report on the Salt Producing capabili- 
ties of the State of Jodhpur or Marwar 
dated the 13th June. 1877” gives an ac~ 
count of the legendary history of the 
salt production of Pachpadra and he 
pointed out in para 54 of that report that 
when a salt manufacturer wanted to ex- 
cavate a pit he used to intimate his in- 
tention to the Hakim and when the pif 
was completed he had to present a nuzzer 
of Re. 1/- to that Hakim. Thereafter no 
rent of anv kind was paid bv the salt 
manufacturer to the then Jodhpur State 
for the use of the land. In para 57 Adam 
writes: 

“The pits are the entire property of 
the men who excavated them. and they 
are transferred with their debts from 
father to son or next-of-kin. The Darbar 
never interferes with. nor confiscates 
these pits. When the salt manufacturers 
incur its displeasure. fines are inflicted.” 


17. In the Government publica« 
tion “Pachpadra & Didwana Salt Sources 
1956” S. C. Aggarwal writes: 

“From these paragraphs it. . appears 
that the Kharwals have certain prescrip- 
tive right in such pits as they maw dig. 
but since the Agreement of 1879 no Khar- 
wal has been allowed to dig a new pit 
without the express permission of the 
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Department. This was admitted by the 
Kharwals in one of the memorials to His 
Highness the Maharaja of Jodhpur. The 
memorialists asserted that this permission 
was not intended to interfere with their 
rights but was an arrangement by mutual 
agreement to facilitate manufacture on 
improved lines; but in fact and very. 
much more obviously. the system follows 
naturally from the right leased to Gov- 


. ernment by Article IV of the Agreement. 


of manufacturing salt.” 


18. In 1891 one Mr. Ashton pro- 
bably proposed to create the depart- 
mental agencies for working the pits. and 
while expressing his opinion he mentioned 
as follows: ` 

Labourers Bhils, Beldars and other 
castes are numerous and these are the 
very men who are emploved bv the 
Kharwals to extract salt for them. The 
Sources, according to his assertion is 
Khalsa. every handful of soil. every drop 
of brine and every ounce of salt is Rat 
property and the only privilege possessed 
by the Kharwals is the right to labour — 
‘*hak-i-mazduri’ on reasonable terms.” 


19. Mr. Whitten, who was then 
Deputy Commissioner rejected this pro- 
position of Mr. Ashton that the Kharwals 
have only a right to labour— “hak-i- 
mazduri” and wrote his note in the 
following manner: 


“These proposals shortly put are to 
confiscate the Kharwals’ property and use 
it as our own. They are accompanied by 
some rather extravagant assertions. such 
as that the source is Khalsa. every hand- 
ful of soil, every drop of brine. and every 
ounce of salt is Rai property and that the 
only privilege possessed by the Kharwals 
is the right to labour — ‘Hak-i-mazduri’ — 
on reasonable terms. ‘Hak-i-mazduri’ is 
I imagine a term unknown before to de- 
Scribe the Kharwals rights. Please read 
Mr. Adam’s report on Pachpadra in the 
printed volume. The Kharwals have 
owned the pits for at least 300 years. and 
at page 67. in paragraph 57. Mr. Adam 
telis us that the pits are the entire pro- 
perty of them who excavated them and 
they are transferred with their debts 
from father to son or next of kin. The 
Darbar never interferes with or  confis-~ 
cates these pits. In a dozen other ways the 
right of ownership is proved to belong i0 
the Kharwals. Many pits have been 
closed for 100 years and even vet they are 
bequeathed as hereditable property. From 
time immemorial Kharwals have borrowed 
money on them. We paid the Kharwals 
debts in 1879 because they owned the pits. 
Over and over again have we had adom- 
tion disputes about the pits before us. 
When Mr. Adam went to Pachpadra in 
1876 he found 21 new pits under con= 
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struction by the Kharwals out of their 
own means. and since then under our 
management at least 20 other pits have 
been made by the Kharwals. For 12 or 
13 years we have ourselves in the com- 
pletest way recognised the Kharwals as 
the owners of, the pits: from which we 
purchase, for a fixed price. as we have a 
right to do. the salt we reauire to supply 
purchasers with.” 

20. This note of Mr. Whitten 
throws a considerable light on the rights 
of the Kharwals in Pachpadra area as re- 
cognised by the British Government dur- 
ing the period of the monopoly rights 
they enjoyed for manufacturing and sale 
of salt. According to the expressions 
given by Mr. Whitten. the Kharwals were 
recognised as owners of the pits or pans 
worked out by them and the British Gov~ 
ernment had a right to purchase salt 
manufactured by them at a price fixed by 
the British Government. | 

21. For the rights of the Deshwals 
in their pans in the area of Didwana. mv 
attention has been drawn bv learned 
counsel for the petitioners to the “Manual 
of the Northern India Salt Revenue De- 
partment. Volume III” published by the 
Govt. of India as back as in the vear 1927. 
In this volume there is a Chapter with 
the heading “Amendment to the Northern 
India Salt Revenue Manual. Volume III” 
and in Chanter II. which deals with the 
Didwana Salt Sources. the rights of the 
manufacturers have been viven. Para 1 
of this chapter states: 

“L Manufacture As. at Pachpa- 
dra, the manufacture of salt at Didwana 
-is effected by private agency. The salt 
made is purchased at varying rates ac- 
cording to auality.” 

22. Para 2 states: 

“2. Right of manufacturers. — Manu» 
facturers possess vested rights in their 
salt factories in the Source: they mav 
alienate these by sale. or may lease them 
to others for the manufacture of salt. The 
owners of existing factories may be allow~= 
ed to sink brine wells as these mav be 
required: but the construction of new 
pans shall not be permitted except with 
the sanction of the Commissioner.” 


23. It is common ground between 
the parties that the salt factories at these 
sources are nothing but the salt pans from 
where the owner of the pan manufactures 
salt. From this Manual it is clear that 
the manufacturers at Didwana had vest- 
ed rights in their pans which they could 
alienate by sale. lease or otherwise, 
These manufacturers had a right to sink 
brine wells for using brine for the manu~ 
facture of salt. The rights as described 
are transferable. The rights enioved by 
the Deshwals in the Didwana Salt 
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Sources appear to be identical to the 
rights which lwere enjoyed by the Khar- 
wals in Pachpadra area. 


24. At one time the Kharwals 
raised a question that the British Gov- 
ernment had|no power to manufacture 
salt in the Pachpadra basin but this con- 
tention of the Kharwals was rejected bv 
the British Government. Jo that con- 
nection, the question of interpreting Arti- 
cle IV of the agreement came up for the 
considerationj of the British Governmena 
and it so appears that the British Govern- 
ment gave an interpretation to Article IV 
in favour of Ithe Kharwals to this extent 
that in the existing pits which were work- 
ed out by them at the time of the agree- 
ment the rights of the Kharwals were not 
transferred to the British Government. 
The A t discussion in this connection 
found in the Government publication 
Te Ei '& Didwana Salt Sources. 
1956.” In Chapter X the learned author 
mentions as follows: 


“The Kharwals’ claim is that Gov- 
ernment has ino right to manufacture salt 
ejther in this area or in any other part of 
the Pachpadra basin all such rights be- 
ing vested in themselves. There is no 
foundation for this contention. The most 
important document in this connection is 
the Agreement dated - the 18th January. 
1879, between the British Government 
and the Jodhpur Darbar. under which. 
by Article IV. His Highness the Maharaia 
agreed to lease to the British Govern- 
ment the right of manufacturing and 
selling salt; at (among other places) 
Pachpadra. : The rights of the Kharwals 
are nowhere! defined in the Agreement. 
but Article VIII provides for the pay~ 
ment by Government of a sum of Rs. 
300000/- by way of compensation for the 
losses of Khards and others connected 
with the manufacture of salt within 
Jodhpur State: while the second ‘proviso 
to Article IV. which recites that ‘the 
Maharaja of| Jodhpur shall only be held 
to transfer to the British Government 
such rights. property and authority over 
any works or pits at present existing at 
any of the said Sources as are now act- 
ually vested lin himself’ seems to make it 
clear that the Maharaia had at the time 
of the Agreement certain positive rights 
over the pits then existing which he was 
capable of transferring. since in the ab- 
sence of such rights the transference of 
the right of: manufacturing salt would 
have been valueless.” 


25. It is in this connection thag 
the learned | author discussed the report 
of Mr. R. M. Adam, Deputy Commis- 
sioner. Inland Customs and the report of 
Mr. Whitten! another Deputy Commis- 
sioner of Inland Customs. These reports 
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clearly mention that the Kharwals had 
exclusive right to produce salt and sup- 
ported their claim to ownership in their 
pans. 

26. Apart from this historical 
background and the reports cf the high 
officials of the British Government inti- 
mately connected with the manufacture 
of salt in Pachpadra and Didwana., a per- 
usal of Article IV indicates that the Jodh~ 
pur Ruler while entering inte the agree- 
ment was conscious of this fact that there 
were certain rights of some other rersons 
in the area which he was not authorised 
to transfer by entering into this lease 
agreement and. therefore. a clear men- 
tion was made in the second proviso to 
Article IV that by means of this agree- 
ment the Jodhpur Ruler shall transfer 
only such rights. property and authoriiv 
over any works or pits at present existing 
as are actually vested in himself. The 
right to manufacture salt at the time of 
the agreement of 1879 undoubtedly vest- 
ed in the Kharwals and Deshwals of these 
two areas. Those rights ther2fore. were 
saved by means of this proviso and the 
further practice followed by the British 
Government leads to no other inference 
except that the Kharwals and Deshwals 
enjoyed these rights of manufacturing 
salt from the pans owned by them not 
under any new arrangement made be- 
tween the British Government and them- 
selves but in their own right’they did so. 
It is not the case of the State of Raiasthan 
that under Article VIII of this agreement 
any compensation was paid tothe Khar- 
wals or Deshwals of Pachvadra and Did- 
wana to surrender their rights in the pans 
in favour of British Government. Ail 
these materials. therefore. lead this Court 
to infer that the Deshwals and Kherwals 
of Didwana and Pachpnadra had heritable 
and transferable rights in their pits and 
they could. as of right. manufacture salt 
from those pits in spite of the agreement 
of 1879 and the licence granted to the 
Government of Rajasthan by the Central 
Government under the provisions of the 
Central Excises and Salt Act. 1944. 


27. There is a letter (Ex. P/18)in 
the file of Jamal and others addressed by 
the General Superintendent. Salt & Sod- 
ium Sulphate Plant. Didwana to the 
Deputy Secretary to the Government of 
Rajasthan, State Enterprises Department. 
Jaipur, dated 23rd of April. 1969. which 
clearly mentions that in the office of the 
General Supdt. a register which is known 
as Bapi register. is maintained which re- 
cords the transfers of the pans from one 
owner to the other and also the mutation 
of the pan in the name of the heir after 
the death of the owner thereof. Ths 
General Superintendent by this letter has 
referred the matter to the Deputy Secre- 
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tary to the Government whether this res 
cord must now be maintained after Jamal 
had filed the writ petition in this Court 
claiming its right not to sell the product 
of the pan to the State Government. The 
State Government has. however. not 
admitted this letter but it has been men- 
tioned in its reply to the rejoinder that 
a letter on 23rd of April. 1969. was sent 
from the office of the General Superin~ 
tendent. Salt & Sodium Sulphate Plant 
Didwana to the Deputy Secretary to the 
Government of Rajasthan. The original 
copy of the letter was shown to the learn- 
ed Solicitor General but he could not sav 
definitely whether this is the letter which 
was issued by the General Superintend- 
ent, Salt & Sodium Sulphate Plant. Did- 
wana. The General Superintendent was 
directed by the Court to produce this 
Bapi register before it. but with regret I 
have to mention that this register has 
been withheld by the Department on a 
wrong excuse that such registers are never 
maintained. It is not expected of the 
Government Department to behave like 
an ordinary litigant and to hide docu- 
ments from the inspection of the Court on 
such false pretexts. The register that was 
produced in compliance with the order of 
this Court is a register of labourers kept 
by the General Superintendent. 


28. This letter Ex. P/18 clearly 
shows that untill now the practice pre- 
valent is to maintain the complete record 


‘ of the owners of the pits and when one 


owner dies his heirs are brought on the 
record and when a pit is either sold or 
mortgaged. then the new owner thereof 
is entered in such a register. 


29. In case of Champalal (Civil 
Writ Petition No. 1373 of 1969). a docu- 
ment Ex. P/10 has been produced which 
shows that a record is maintained of each 
pit by the Department showing the owner 
of the pit and its share in the pit. Chanter 
XI of the Government publication on 
Pachpadra & Didwana Salt Sources. 1956. 
shows that the Superintendent has to 
maintain the record of the working pits 
by keeping three registers. (1) a register 
of working pits. (2) pit diary and (3) 
roster, of pits. Ex. 10 in Chamnpalal’s 
case is a specimen of the pit diary main~ 
tained by the Superintendent in the Salt 
Sources. The details in this register 
clearly show that the person who works 
out the pit is recorded therein as the 
owner thereof. This entry and the other 
relevant matters discussed above repel 
the contention of the learned Solicitor 
General that the position of Kharwals 
and Deshwals in their pits is that of 
licensee and that they are entitled to re- 
ceive in the form of the price of the salt 
taken from them only the labour charges 
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for manufacturing that salt for the State. 
This theory, of Hak-~i-mazduri was re- 
fected by the British Government as 
back as when the matter was discussed by 
Mr. Adam and Mr. Whitten. It has been 
established beyond doubt that the peti- 
tloners are the owners of the pans and 
_ they have yot right to take the brine 

from the earth by sinking their own 
brine wells and manufacture salt from 
the saline soil owned by them from 
time immemorial. In these circum- 
stances. the product made by their labour 
is owned by them and not bv the State 
and it is why the salt is purchased from 
these manufacturers by the State Govern- 
ment as being a licensee from the Central 
Government under the Central Excises 
and Salt Act. 1944. It cannot. therefore, 
be accepted that the price which is fixed 
by the State Government to purchase the 
salt of the manufacturers namely the 
Kharwals or Deshwals. is nothing but the 
labour charges of these manufacturers. 
In these circumstances, these manu-« 
facturers cannot be called either the lice- 
nsees or the labourers of the Government. 
They manufacture salt in the exercise of 
their own rights and the product is their 
property: and unless thev are required 
under any provision of law to part with 
their produce in a particular manner. thev 
are at liberty to sell the salt produced by 
them in the manner they choose bene- 
ficial for them. 


30. Learned Solicitor~-General plac« 
ing reliance on the provisions of Sec- 
tion 6 of the Central Excises and Salt 
‘Act. 1944. argued that the Deshwals and 
the Kharwals are not entitled to produce 
salt from their pans as Section 6 of the 
11944 Act puts a ban on the manufacture 
of salt without a licence from the Gov- 
ernment of India. This Act came into 
force in the State of Rajasthan on 1st of 
April. 1950 and therefore. it is argued 
by learned Solicitor-General that from 
the said date even if the petitioners had 
any right in their salt pans thev could not 
manufacture salt unless they obtained 
licence from the Central Government 
under the 1944 Act. 


31. Before taking info considera- 
tion this argument of learned Solicitor- 
General. I would like to throw some light 
on the historical background on the 
rights of the small scale manufacturers of 
salt who hold saline land not exceeding 
10 acres. Before 1931. nobody in India 
could manufacture salt and sell it in the 
market except under the permission of 
the Government of India. After the his- 
torical Dandi March of Mahatma Gandhi, 
an agreement was arrived in 1931 between 
Mahatma Gandhi and the Government of 
India whereby relaxations were made in 
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the policy of the Government of India 
and everyone! who had a lawful access tə 
the saline soil was permitted to produce 
salt for his bona fide use. This arrange- 
ment is known as Gandhi-Irwin Pact of 
1931 which continued till 1948. After 
the formation of the first interim National 
Government in India further concessions 
were given to small scale manufacturers 
and a new policv to step up salt produc- 
tion was formulated and under this policy 
individuals or group of individuals were 


allowed to freely produce salt in anv 


_land to which they have lawful access for 


this purpose without obtaining licence 
from the Government of India under the 
1944 Act provided the total area of land 
covered by the salt works set up by an 
individual or. group of individuals did not 
exceed 10 acres. It is not the case of the 
respondents that Kharwals or Deshhwals 
fall within the category of large scale 
manufacturers. The pans owned bv the 
petitioners do not exceed the limit of 10 
acres and, therefore. the above referred 
policy of the Government of India wouid 
govern the case of these small scale mani~ 
facturers after the Act of 1944 came into 
force in the; State of Rajasthan. As the 
consumption: of salt has a direct bearing 
on human :health the Government of 
India while allowing the said concession 
to individuals or group of individuals. 
however. kept quality control on salt pro- 
duction by ‘small scale manufacturers 
who produce salt without licence. 


_ 32. Section 6 of the Central Ex- 
cises and Salt Act, 1944. reads as follows: 


“Section 6. The Central Government 
may, by notification in the Official 
Gazette. provide that. from such date as 
may be specified in the notification. no 
person shall. except under the authority 
and in accordance with the terms and con-= 
ditions of a, licence granted under this 
Act, engage ‘in— 


(a) the production or manufacture or 
any process! of the production or manu- 
facture of any specified goods included in 
the First Schedule or of saltpetre or of 
any specified component parts or ingredi- 
ents of such goods or of specified con- 
tainers of such goods. or 


(b) the wholesale purchase or sale 
whether on'his own account or asa 
broker or commission agent or the storage 
of any specified goods included in the 
First Schedule.” 


33. Salt has been mentioned as a 
specified goods in the First Schedule ana. 
therefore, the provisions of Section 6 of 
1944 Act will undoubtedly be attracted in 
respect of the manufacture of salt. But 
Section 6 of the Act can be applied only 
when the Central Government by issu» 


1972 
ing a notification fixes a date for apply- 
ings the prohibition contained therein. 
Learned Additional Government Advocate 
Mr. Shrimal informed the Court that 
after the Act was extended to the State of 
Rajasthan no such notification was ever 
issued by the Central Governmert under 
Section 6 fixing a date for putting a ban 
on the manufacturers of their right to 
produce salt. In such circumstances. 
learned Solicitor-General cannot resort to 
the provisions of Section 6 to urge that 
the Deshwals or the Kharwals could not 
manufacture salt from the salt pans 
owned by them in their respec- 
tive areas. It may also be mentioned 
- here that even if a notification had been 
issued under Section 6, the restriction im- 
posed by that provision of law could not 
be available to restrain the Deshwals or 
the Kharwals from manufacturing salt as 
ft is not the case of the Government that 
anyone of the Kharwals or Deshwals in- 
dividually owned an area of more than 
10 acres. The policy of the Government 
of India as enunciated in the year 1948 
when the enactment was extended to the 
State of Raiasthan in the vear 1950 would 
automatically apply to the case of these 
manufacturers of salt. In such circum- 
stances, I do not find any weight in the 
argument advanced by learned Solicitor- 
General that the petitioners could not 
manufacture salt without the permission 
of the Government. 


34. It was next contended that 
Since 1960 the Government of Raiasthan 
has been granted licence under the Act 
of 1944 for the manufacture. and sale of 
salt in the Salt Sources of Pachnadra and 
Didwana and. therefore. no individual 
owner of a pan could produce salt in con- 
fravention of the provisions of the licence. 
Learned Solicitor-General could not 
point out any term in the licence granted 
to the State Government whereby the 
Kharwals or the Deshwals were restrict- 
ed from producing salt from the pans 
owned by them. It is true that these 
Kharwals and Deshwals. after producing 
salt, get it tested for its purity bv the 
officers of the Government of India and 
sell their entire produce to the licensee. 
but it is not clear as to under what pro- 
vision of the law the Kharwals and the 
Deshwals are under obligation to sell 
their produce only to the Government of 
Rajasthan which holds licence for the 
entire State of Rajasthan. It appears thaf 
since 1879 when the monopoly rights 
were given in the State of Jodhpur to 
the British Government for manufacture. 
purchase and sale of salt these manufac- 
furers have been selling their salt to the 
British Government and under that 
understanding or practice they have 
been selling salt to the Government and 
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the Government fixes the price of the 
Salt before it purchases the same from 
these manufacturers. Learned counsel 
appearing on behalf of the petitioners 
have stated at the Bar that their clients 
will have no grievance if the sample of 
their salt is taken by the Government offi- 
cials for testing purpose and they are still 
prepared to sell their produce to the State 
Government provided the Government 
offers to them a fair price for their salt. 
The dispute seems to have arisen because 
these small scale sale producers feel that 
they are not paid properly for the salt 
that they sell to the Government. 


35. Learned Solicitor- General 
could not point out any provision of law 
under which the price of the salt is fixed 
by the State Government. He. however. 
contended that the price of salt is fixed 
by the Government under the Essential 
Commodities Act but he could not point 
out any notification which might have 
been issued by the State Government 
under that Act fixing the price of the 
salt at which the Government can pur- 
chase it from the manufacturers. As dis- 
cussed above, the salt produced by the 
Deshwals and the Kharwals is the pro- 
perty of these manufacturers and un- 
less there is a provision of law to dispose 


‘of that salt only bv selling it to the Gov- 


ernment, they cannot be compelled to 
sell their product to the Government and 
that too on a price arbitrarily fixed by the 
Government. Under these circumstances. 
the grievance of the petitioners appears 
to be genuine that the Government can- 
not adopt any coercive method to compel 
them to sell their salt to the Govern- 
ment at the price fixed by the Govern~ 
ment without taking into consideration 
all the factors which should go to fix the 
price. In this age where rule of law governs 
the rights of the citizen, the Government 
even if it is following a particular pract- 
ice of purchasing salt from these small 
scale manufacturers cannot now compel 
them to part with their property against 
their wishes. If the Government is to 
keep the monopoly rights regarding the 
manufacture. purchase and sale then pro- 
per law must be enacted by the legisla- 
ture before the manufacturers of salt on 
small scale can be compelled to part with 
their property. 


36. As regards the aualitv control. 
the petitioners have no rouse if the 
sample of their salt is tested by the com- 
petent authority. They are even today 
prepared to give their samples for proper 
testing of the quality of their salt to the 
authorities concerned. though even for 
such testing no rules have been framed 
by the Government which mav cast an 
obligation on the manufacturers to supply 
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37. Learned Solicitor-General 
while relying on the Raiasthan Land Re- 
venue (Saline Areas Allotment) Rules, 
1962. contended that Pachpadra and Did- 
wana areas fall within the “reserve area” 
as defined in the said Rules and. there- 
fore, whatever salt is produced in this 
area shall be deemed to have been pro- 
duced by or under the control of the 
Government of Rajasthan or the Central 
Government. He could not however 
point out as to how this area has come 
within the term “reserved area.” No noti- 
fication to this effect has ever been 
published under the said Rules bv the 
Government of Rajasthan to declare these 
two areas as “reserved areas’. Even if 
they are reserved areas. how the rights 
of the petitioners were affected thereby 
has not been explained by learned Soli- 
citor-General. I do not think that there 
is any force in this argument that Salt 
Sources at Pachpadra and Didwana be- 
ing reserved areas put a ban on the 
manufacture of salt by the petitioners. It 
may also be mentioned here that these 
Rules do not contain anv provision 
whereby the sale of salt manufactured by 
the allottees of the saline areas is con- 
trolled by the State Government. It is 
not the case of the respondents that anv 
area was allotted to the petitioners under 
these rules in Didwana and Pachnadra 
Salt Sources. In such circumstances. the 
application of these Rules to the case of 
the vetitioners is very much doubted. 


38. For the reasons discussed 
above, the salt produced by the petitioners 
is their property and as such they have 
got right to dispose it of in any manner 
they like unless a ban has been put on 
this right under any valid law enacted bv 
the Central Legislature. In these circum~ 
stances. I am left with no alternative but 
to accept these writ petitions and issue 
direction to the respondents not to im~ 
plement the threat contained in docu- 
ments Exs. P/10 and P/14 in the case of 
Jamal and Abdul Rehman. A direction is 
also issued to the respondents in the case 
of Champalal restraining them from in- 
terfering with the right of the petitioner 
regarding the manufacture and sale of salt 
ne by him from the pan owned by 


39. The writ petitions are accord 
ingly allowed. Petitioners shall get their 
costs from the respondents. 

Petition allowed. 


JAGAT NARAYANA C. J.. L. N. 
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Himmat Singh. Petitioner v. State of 
Rajasthan andi Others. Respondents. 


Civil Writ Petns. Nos. 1127 and 497 
of 1970 D/- 154 12-1971. 

(A) Constitution of India, Sch. 9 
Entry 55, Explanation as added bv the 
Constitution ( 17 th Amendment) Act, 1964 
— Section 15-A of Rajasthan Tenancy Act 
(3 of 1955) cannot be struck down as in- 
valid because it does not provide for pay- 
ment of compensation at market value 
for land included within the ceiling limit 
(X-Ref:— Rajasthan Tenancy Act (3 of 
1955), Section (15-A). 

The explanation itself lays down 
that any acquisition made under the 
Rajasthan Tenancy Act. 1955. in con-= 
travention of the second proviso to Cl. (1) 
of Article 314A Shall, to the extent of 
the contravention, be void. So only the 
particular acquisition to which this ex- 
planation may apply will become void 
and not the provision contained in sec- 
tion 15-A. (Para 9) 

(B) Constitution of India, Art. 31-B 
— Validation of certain Acts — (X-Ref:— 
Rajasthan Tenancy Act (3 of 1955). See- 
tion 15-A. 


Merely because before the inclusion 
of the Raiasthan Tenancy Act in the 
Ninth Schedule. Section 15-A of that Act 
had been struck down as invalid by the 
Court. it cannot be said that it was void 
ab initio or that Art 31-B could not valix 
date it. AIR 1972 SC 425 Applied. (Para 7) 

(C) Tenancy Laws — Rajasthan Ten- 
ancy Act (3 of 1955) Section 15-A (as 
amended) — /Section is valid. 


Mention of principal Act without mens 
tion of Amending Act in the Ninth Sche- 
dule to the Constitution by Constitution 
(7th Amendnient) Act. 1964. includes all 
amendments upto the date of the Cone 
stitution (7th) Amendment Act. (X-Ref:— 
Constitution of India as amended by Cons 
stitution ( 7th{ Amendment) Act. 1964, Sch. 
9 Entry 55.) 

Cases Referred: Chronological 

AIR 1972 SC 425 = Civil Appeals 
Nos. 247 ete. of 1967. D/- 11-10- 
1971. J agannath v. Authorised 
Officer. Land Reforms 

AIR 1968 SC 1395 = 1968 Lab IC 
1525, State of Maharashtra v. 
Madhavrao 

ILR (1966) 16 Rai 1105. Puran 
Singh v. State of f Raiasthan 

AIR 1963 Rai 72 ILR (1962) 12 
Raj 900. Ieuan v. State of Raia- 
sthan 


CEDE EA AE 


Paras 
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Sayar Chand. M. B. L. Bhargava. S 
N. Bhargava. B. L. Purohit, R L. Purohit 
B. M. Singhvi. M. Mridul. B R Arora 
and C. D. Mundra. for petitioners; G. C. 
Kasliwal, Advocate General and D. P. 
Gupta for the State. 


JAGAT NARAYAN C. J. — The 
following question has been referred by 
a learned single Judge of this Court:— 


“Whehter Section 15-A. of the Raia~ 
sthan Tenancy Act 1955. can be declared 
as unconstitutional or void as being viola- 
tive of Art. 31A (1) or 19 (1) (F) and 31B 
of the Constitution despite the amend- 
ment of Schedule 9 of the Constitution 
of India by the Constitution (Seventeenth 
Amendment) Act. 1964?” 


The case of the petitioners is that thev 
were temporary cultivators of land situat- 
ed in the Raiasthan Canal Area and þe- 
came Khatedar tenants on the coming into 
force of the Rajasthan Tenancy Act. Thev 
further assert that their Khatedari rights 
cannot be extinguished by Section 15-A 
of the Rajasthan ‘Tenancy Act. which 
runs as follows:— 


"15-A. Khatedari rights not to ac~ 
crue in Rajasthan Canal Area. — (1) Not- 
withstanding anything contained in Sec- 
tion 13 or in sub-section (1) of Section 15 
of this Act or in any other law for the 
time being in force. or in anv lease. patta 
or other document. land in the Raiasthan 
Canal area leased out on anv terms what- 
soever shall be deemed to have been let 
out temporarily within the meaning of 
the proviso to the said sub-section of the 
said Section 15 of this Act and no Khate~ 
dari rights shall accrue or shall be deem- 
ed ever to have accrued in any such land 
leased out as aforesaid. 


Provided that nothing in sub-sec-~ 
tion (1) shall affect or apply to anv person 
to whom Khatedari rights shall accrue in 
accordance with the provisions of the 
Rajasthan Colonisation (General Colonv) 
Conditions. 1955. or any other statement 
of Conditions or Rules of Allotment and 
Sale of Government land made in exer- 
cise of the power conferred by Section 7 
of the Rajasthan Colonisation Act. 1954 
(Rajasthan Act 27 of 1954) or the rules for 
allotment of lands for Khudkasht in the 
Rajasthan Canal area made under the 
Rajasthan Land Reforms and -Resumption 
of J al Act. 1952 (Rajasthan Act 6 of 
1952). 


(2) Any person claiming that he pos- 
“gesses and is in enjoyment of Khatedari 
rights in any land referred to in sub-sec- 
tion (1) because such land had been let 
out to him permanently before the com- 
mencement of this Act mav. within four 
years from the date of such commence- 
ment and on payment of a court-fee of 
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twenty-five naye paise. apply to the As 
sistant Collector having jurisdiction pray- 
ing for a declaration to that effect and 
the provisions of sub-section (5) of Sec- 
tion 15 shall apply to such application.” 


2. Section 15-A was inserted by 
Section 3 of Rajasthan Act No. 6 of 1958 
published in the Rajasthan Gazette dated 
17-3-58. It was amended by Act No. 35 of 
1958 published in the Rajasthan Gazette 
dated 15-11-58. by Act No. 46 of 1958 
published in the Rajasthan Gazette dated 
24-12-58. by Act No. 7 of 1960 published 
in the Rajasthan Gazette dated 24-3-60 
and by Act No. 5 of 1962 published in the 
Rajasthan Gazette dated 21-4-62. 


3. It was held by this Court in 
Jassuram v. State of Rajasthan. ILR (1962) 
12 Raj 900 = (AIR 1963 Rai 72) that the 
above provision offended the guarantee 
given by the Constitution under Article 
31 (2) and was ultra vires. 


4, Both Article 31-A and the 
Ninth Schedule of the Constitution were 
amended by the Constitution (Seventeenth 
Amendment) Act. 1964. The following 
Second proviso was added to clause (1) of 
Article 31-A:— 


“Provided further that where any 
law makes any provision for the acauisi- 
tion by the State of any estate and where 
any land comprised therein is held bv a 
person under his personal cultivation. it 
shall not be lawful for the State to ac~ 
quire any portion of such land as is with- 
in the ceiling limit applicable to him under 
any law for the time being in force or anv 
building or structure standing thereon or 
appurtenant thereto. unless the law re- 
lating to the acquisition of such land, 
building or structure. provides for pav~ 
ment of compensation at a rate which 
shall not be less than the market value 
thereof.” 


At the same time to the Ninth Schedule 
to the Constitution the following entry 
was added along with the explanation:— 

"55. The Raiasthan Tenancy Act, 
1955 (Rajasthan Act III of 1953). 


see es oso eeo ste eso eon eus ond 


Explanation. — Any acauisition made 
under the Rajasthan Tenancy Act. 1955 
(Rajasthan Act III of 1955). in contraven- 
tion of the second proviso to Clause (1) 
of Article 31-A shall to the extent of the 
contravention, be void.” 

Article 31-B of the Constitution runs as 
follows:— 

“31-B. Validation of certain Acts and 
Regulations. Without prejudice to the 
generality of the provisions contained in 
Article 31-A, none of the Acts and Re- 
gulations specified in the Ninth Schedule 
nor any of the provisions thereof shall 
be deemed to be void. or ever to have 
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become void. on the ground that such 
Act, Regulation or provision is inconsis< 
tent with, or takes away or abridges and 
of the.rights conferred by. any provi- 
sions of this Part. and notwithstanding 
any judgment, decree or order of anv 
court or tribunal to the contrary. each of 
the said Acts and Regulations shall. sub- 
juct to the power of any competent 
Legislature to repeal or amend it. con- 
tinue in force.” 


5. After the inclusion of the 
Rajasthan Tenancy Act. 1955 in the 
Ninth Schedule it was held bv this Court 
in Puransingh v. State of Raiasthan ILR 
(1966) 16 Raj 1105 that the validity of 
Section 15-A of the Rajasthan Tenancy 
Act could not be challenged on the 
ground that it contravened any funda- 
mental right, despite the earlier judgment 
of this Court. as it had been included in 
the Ninth Schedule. 


6. Despite the above judgment if 
was argued before the learned single 
Judge on behalf of the petitioners that 
Section 15-A having been struck down 
as invalid by this Court in ILR (1962) 
12 Rai 900 = (ATR 1963 Raj 72) it was 
non-est and was void ab initio and Arti- 
cle 31-B could not validate it. That is 
why this reference was made. 


Ti A similar argument was puft 
forward before their Lordships of the 
Supreme Court in relation to the Madras 
Land Reforms (Fixation of Ceiling on 
Land) Act. 1961. in Civil Appeals Nos 247, 
257, 1061, 552. 623. 700. 701. 714. 1260 
1261 and 1696 of 1967 (Jagannath v. 
Authorised Officer, Land Reforms) decid~ 
ed on 11-10-1971 (reported in AIR 1972 
SC 425) and was repelled by them. It is 
unnecessary for us to repeat the reason 
given by their Lordships in their judg- 
ment, which is equally applicable to the 
present case. 


8. Another contention which was 
put forward before us was that only the 
provisions of the Rajasthan Tenancy Act. 
1955. as originally enacted were validat- 
ed as the Amending Acts by which Sec- 
tion 15-A was inserted and was amended 
are not mentioned in the Ninth Schedule. 
We are of the opinion that if an Act is 
referred to by its title it is intended to 
refer to that Act with all the amendments 
made in it upto the date of the reference. 
In this connection we may refer to the de- 
cision of their Lordships of the Supreme 
Court in State of Maharashtra v. Madhav~ 
rao, AIR 1968 SC 395. 


9, Lastly, it was contended on be- 
half of the petitioners that as Section 15-A 
does not provide for payment of com- 
pensation at market value for land in- 
eluded within the ceiling limit it is in- 
valid in view of the explanation added to 
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the Ninth Schedule. which has been re- 
produced above. We are of the opinion 
that Section 15-A cannot become invalid 
on that account. The explanation itself 
lays down. that any acauisition made 
under the Rajasthan Tenancy Act. 1955, 
in cotravention of the second proviso to 
clause (1) of Article 31-A shali. to the 
extent of the contravention. be void. So 
only the particular acquisition to which 
this explanation may apply will become 
void and not the provision contained in 
Section 15-A.: The learned Advocate 
General contended before us that ‘the 
second proviso 'to article 31-A of the Con 
stitution and consequently the explanation 
to Ninth Schedule are not retrospective 
and that in the present case trere was no 
acquisition of any estate or even of any 
right in an estate. We do not consider 
it proper to £0 into these questions as - 
they have not ‘been referred to us for de~ 
cision by the jlearned singie Judge. 


10. We! accordingly answer the 
question in the negative in favour of the 
State of Rajasthan. The costs of this re- 
ference shall abide the final result of the 
writ petitions., 

Order accordingly. 
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Jethmal Appellant. Vv. 


others, Respondents. 
Civil Appeal No. 43 of 1966. D/- 21 


9-1971. from judgment and decree of 
Single Judge of this Court. in S. A. No. 
748 of 1960, D/- 13-5-1966. 

(A) Civil 'P, C. (1908), Sections 100- 
101 — Question as to novation of contract. 


The question whether the facts found 
resulted in novation of contract is not 
a pure question of fact but isa mixed 
question of law and fact. and there was 
nothing to prevent the single Judge from 
examining this question in second appeal 
and reaching his own conclusion. 


Hiralal and 


(Para 9) 
(B) Contract Act (1872), S. 62 — 
Novation of contract — Debtor and cre- 


ditor — Agreement between creditor and 
defendants 1 & 2, under which latter 
undertook liability of debtor in con- 
sideration of creditors forbearance to sue 
debtor — Delivery of cheque by one of de~ 
fendants in presence of the other. in pur- 
suance of undertaking — Held there was 
novation of contract. 


In a suit] against Defendants 1 & 2 
by the plaintiff to recover the debt on the 
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cheque being dishonoured. he impleaded 
H along with defendants 1 & 2, 

Held also that this subsequent conduct of 
the plaintiff could not have any relevance 
and bearing on the nature of the initial 
contract entered into by him with the de~ 
fendants Nos. 1 & 2. In a case of complet~ 
ed contract the plaintiff could not be per- 
mitted unilaterally to invalidate or alter 
the contract and to revive the liability 
which had once been extinguished. | 

(Fara 9) 

In this view of the matter. there 
could be no question of the contract in 
question being one of guarantee. (Para 9) 

The subsequent conduct of the plain- 
tiff at best was only an attempt to dis- 
regard the legal implication of the con- 
tract but could not be treated as a failure 
to perform a reciprocal promise: AIR 
1927 P. C. 272. Distinguished. (Para 10) 

There was a completed contract be~ 
tween the plaintif and the defendants 
Nos. 1 & 2 under which H’s liability was 
extinguished. The impleading of H in 
the suit against defendants Nos. 1 & 2 
could not bring about a failure of con= 
sideration so far as the defendants Nos. 
fl & 2 were concerned. (Para 11) 

(C) Civil P. C. (1908). Order 7 Rule 1 
Cl. (e) — Inaccuracy in stating facts when 
cause of action arose. 

According to Order 7 Rule T the 
plaint is required to contain (vide clause 
(e)) the facts constituting the cause of 
action and when it arose. What is the 
proper cause of action must depend upon 
the entirety of facts mentioned in the 
plaint and a mere inaccuracy in mention- 
ing the date when the cause of action 
arose cannot be over-emphasised in isola- 
tion of context. A plaintiff need not be 
considered bound by the statement re- 
garding the date of accrual of the cause 
of action. This may be determined or in- 
ferred from the facts stated. (Para 15) 

(D) Civil P. C. (1908). Order 41, R. 33 
— Power of appellate Court to varv de- 
cree against respondent against whom 
none has been passed. 

Appellate Court has the power to 
pass a decree under R. 33 against res- 
pondent against whom none has been 
made but the interest of justice requires 
that it should be so made. although no 
appeal was filed against that part of de- 
cree: AIR 1937 Pat 628 and AIR 1961 
Mvs. 166. Rel. on. (Para 17) 
Cases Referred: Chronological Paras 


(1961) ATR 1961 Mys 166 (V 48) = 

Muniappa v. Dr. C. A. Ramasetty 17 
(1949) 1949-2 All ER 353 = 1949- 

2 KB 727, Oliver v. Davis 6 
(1937) AIR 1937 Pat 628 (V 24) = 

18 Pat LT 787. Isri Prasad Singh 

v. Jagat Prasad Singh 17 
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(1927) AIR 1927 PC 272 (V 14) = 
30 Bom LR 760. Royal Bank of 
Canada v. Joseph Salvaorv 
(1919) AIR 1919 Mad 528 (V 6) = 
Mad LJ 618, Srinivasa Raghava 
Aiyangar v, K. R. Ranganatha 
Aivangar 
(1903) 1903 AC 309 Pullerton v. Pro- 
vincial Bank of Ireland 6 
Hathimal Parikh and Mahaveer Raj 
Bhansali. for Appellant R. C. Jain (for 
No. 1.) and Hukam Chand Jain (for No. 2) 
for Respondents. 


CHHANGANI J:— This is a special 
appeal by leave under Section 18 (2) of 
the Rajasthan High Court Ordinance 
1949, against a decree of a learned single 
Judge of this Court dated 13th May. 1966 
passed in S. B. Civil Second Appeal No. 
748 of 1960. By this decree the learned 
single Judge accepted the appeal of the 
plaintiff-respondent Hiralal and reversed 
the judgment and decree passed by the 
first appellate Court on 27th August 1960 
against Himmatram defendant and re- 
Stored the trial Court’s decree against 
Jethmal defendent. The learned single 
Judge, however, maintained the dismissal 
of the suit against the defendant res- 
pondent Ratanlal. 


Ze The facts relevant for the yis- 
posal of the appeal may be stated at the 
outset. 

3. The plaintiff respondent Hiralal 
instituted a suit for the recovery of Rs. 
6,215/- in the Court of the District Judge. 
Jodhpur. against the three defendants, 
namely. Ratanlal (resnendent No. 32) 
Jethmal (appellant) and Himmatram ({res- 
pondent No. 3). The suit was. however, 
transferred to the Court of Civil Judge. 
Jodhpur. The case as set out in the plaint 
is as follows:— 


4. The plaintiff advanced money 
to the defendant Himmatram for the pur- 
chase of a house from time to time. The 
money advanced totalled Rs. 8,000/-. The 
defendant Himmatram. however did not 
purchase the house. The plaintiff there- 
upon demanded the repayment of the 
money lent to him. Himmatram inform- 
ed him that he had invested the money 
in the Motor Exchange Company a part- 
nership firm. in whose name and style the 
defendants Ratanlal and Jethmal carried 
on business as partners. The defendant 
Himmatram, however, executed a ‘Rukka’ 
in the sum of Rs. 8.000/~ in favour of the 
plaintiff. The plaintiff subsequently re- 
quiring money for building a house de- 
manded the repayment. The defendant 
Himmatram came forward with a case of 
repayment of Rs. 2,000/- The plaintiff 
denied having received Rs. 2.000/- The 
defendants Nos. 1 and 2 Ratanlal and 
Jethmal got involved in the controversy 
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and proposed to the plaintiff that if the 
(plaintiff) abandoned his claim for the 
amount of Rs. 2.000/- and agreed not to file 
a suit against the defendant Himmatram 
they would pay Rs. 6.000/-to him. The 
plaintiff at the instance of the defendants 
Nos. 1 & 2 gave up the claim for Rs. 
2,000/ and agreed to accept Rs. 6000/- from 
them (defendants Nos. 1 & 2). Particulars 
of the date and time in connection with this 
arrangement have not been given but it 
appears that this must have taken place 
sometime before 6th March, 1949. The 
piaintifi’s further case is that on 6th 
March, 1949 he went to the defendants 
o & 2 for obtaining payment of Rs. 
.000/~. 


The defendants Nos. 1 & 2 informed 
him that they could not arrange for the 
money. They. however. proposed to give 
to the plaintiff a post-dated cheque in the 
amount of Rs. 6.000/-. which was to be 
drawn from the joint account of the de- 
fendants Nos. 1 & 2 in the Jaipur Bank. 
The plaintiff having agreed. they gave him 
cheque No. 06319 dated 6-4-49 drawn by 
Jethmal. The plaintiff sent this cheque to 
his agent but it was not honoured by the 
Jaipur Bank and consequently. the plain- 
tiffs agent sent the cheque back to him. 
The plaintiff then served a telegraphic 
notice upon the defendants Nos. 1 & 2 and 
failing to get the amount. he filed a suit 
for Rs. 6.000/- by way of principal and 
Rs. 215/- as interest. The plaintiff also 
impleaded Himmatram as defendant No. 
3 although he did not state expressly 
that Himmatram continued to be Hable 
under the original Rukka. He also did 
not state how Himmatram continued to 
be liable in respect of the plaintiff’s agree- 
ment with the defendants Nos. 1 & 2 and 
the issue of the cheque by the defendant 
No. 2 Jethmal in his favour. 


5. The defendants filed senarate 
written statements. Katanlal defendant 
denied that there was any partnership 
business in the Motor Exchange Company 
between him and the defendant Jethmal 
or that there was any partnership 
business with the defendant Himmat- 
ram. He denied the averments made in 
the plaint and pleaded that he was not 
aware of anything that might have been 
done by the defendant No. 2 Jethmal. He 
admitted that there was joint account of 
himself and Jethmal in the Jaipur Bank. 
but pleaded that he could not be held 
liable simply on that account. He alter- 
natively pleaded that even if he be held 
as a partner of Jethmal defendant. he 
could not be held liable as Jethmal ex- 
ceeded his powers as a partner. Jethmal 
defendant admitted his partnership with 
Ratanlal in the Motor Exchange Com~ 
pany, He further admitted having drawn 
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the cheque and handed over the same to 
the plaintiff but denied the plaintiff’s case 
as to the circumstances in which the 
cheque was wiven to the plaintiff. He 
came forward with the counter version. 
According tolhim. the plaintiff had to 
send money to his agent and as he had no 
bank account; he approached the defend- 
ant No. 1 Ratanlal to give him a post= 
dated cheque! which he would send to his 
agent and that he would arrange for the 
amount and deposit it in the account of 
the defendant No. 1. 


The defendant No. 1 was related to 
the plaintiff and. therefore. he accented 
the proposal lof the plaintiff. As the de- 
fendant No. 2 was carrying on business 
of partnership with the defendent No. i 
he gave a cheque in the joint account 
under instructions from the defendant No. 
1. The defendant No. 3 Himmatram ad- 
mitted to have received advances amount 
ing to Rs. 8.000/- but denied having invest- 
ed the money, in the Motor Exchange Com- 
pany. He pleaded that the amount of Rs. 
2.000/- had been paid to the plaintiff and 
that the claim for that amount was not 
abandoned. He also denied that the de- 
fendants Nos. 1 and 2undertook to pay 
Rs. 6.000/-. |He supported the version of 
the defendant No. 2 in connection with 
the drawing of the cheque by Jethmal de- 
fendant No. 2. He also pleaded that the 
plaint did not disclose cause of action 
against him.| He further prayed that in 
case a decree is passed against him. it 
should be made payable by instalments. 
The trial Court framed the following 
issues:-~— 


“I. Whether Ratanlal defendant No I 
is liable to'pay the amount entered in 
the cheque which was the basis of the 
suit? 


2. Is the plaintiff entitled to inter- 
est and. if so. to what extent? 


3. Is ithe echeaue (which forms the 


basis of the suit) without consideration? 


4. Is defendant No. 3 not in a posi- 
tion to pay the amount in one instalment 
and is it necessary to fix instalments 
that reason for the payment of the decree? 


5. Relief?” 


| 
The trial Judge held that Himmatram 
defendant stood discharged as a result of 
what took place between the parties on 
6-3-49, He. however, passed a decree for 
Rs. 6,000/- against Ratanlal and Jethmal 
holding that the cheque was for considera- 


tion and Ratanlal was liable on the basis 


of the cheque signed by the defendant 
No, 2 J ethmal as the defendants Nos. 1 & 
2 Ratanlal and Jethmal were partners 
and the cheave was viven in the 


joint account by the defendant No. 2 
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Jethmal to the plaintiff in the presence of 
the defendant No. 1 Ratanlal. The trial 
Judge also referred to the reply sent by 
Ratanlal to the telegraphic notice in which 
Ratanlal admitted having handed over 
the cheque to the plaintiff on behalf of 
the partnership firm. 


6. The defendant No. 2 Jethmal 
did not file an appeal. The defendant No. 
1. Ratanlal. however. preferred an appeal 
in the Court of the District Judge. Jodh- 
pur and the plaintiff filed cross-obiection 
regarding interest and costs. The lower 
appellate court did not agree with the 
finding of the trial Court that there was 
a novation of contract and held thata 
finding of novation could not be possibly 
arrived at and gave the following reasons 
in support of its conclusion: 


1. That no plea of novation was taken 
in the plaint. 


2. That the question of novation is a 
question of fact but no issue was framed 
about it. 


3. That the plaintiff filed an applica- 
tion on 4-8-51 under Order 6 Rule 7 CPC 
to amend the plaint by the addition of 
plea that the cause of action arose on 
December 28. 1947 and April 5. 1949 and 
in this manner sought to base his claim 
on the original rukka Ex. P. 3. 


Thus he not only did not plead nova- 
tion but stoutly resisted such a plea. The 
lower appellate Court also repelled the 
plaintiff’s case that the giving of a cheaue 
should be treated as resulting into a con- 
tract of guarantee. He. therefore, allow- 
ed the appeal and dismissed the suit not 
only against Ratanlal but also against 
Jethmal. Acting under O. 41 R. 33 CPC 
he decreed the suit against Himmetram. 
Hiralal’s cross obiections were dismissed. 
Hiralal then filed second appeal in this 
Court. The learned single Judge referred 
to the plaint allegations that the defend- 
ants Nos. 1 & 2 had agreed to pav Rs 
6,000/- to the plaintiff if he relinauished 
his claim for Rs. 2,000/- from his claim for 
Rs. 8,000/- against Himmatram and also 
did not sue him and that it was in pur- 
suance of such an agreement that the 
cheque (Ex. P. 1) was handed over to the 
plaintiff on 6-3-49. The learned Single 
Judge also referred to the defendants’ 
contention that, according to the accounts 
Ex. P. W. 5/1. the amount of Rs. 2.000/- 
has already been paid by Himmatrem to 
the plaintiff even before the orginal 
rukka. The learned single Judge did not 
go into the controversy relating to the 
alleged relinquishment of claim for Rs. 
9.000/- but observed that “vet it cannot 
be denied that Himmatram was liable to 
pay at least Rs. 6000/- to the plaintiff.” 
The learned single Judge then noticed a 
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number of cases namely. Fullerton v. 
Provincial Bank of Ireland 1903 AC 309 
Srinivasa Raghava Aivangar v. K. R. 
Ranganatha Aiyangar 36 Mad LJ 618 = 
(AIR 1919 Mad 528) and Oliver v. Davis 
1949-2 All ER 353 and deduced the fol- 
lowing principle:— 


“Forbearance to sue is a question of 
fact to be decided on the evidence on the 
record and circumstances of a case may 
sometimes furnish surer ground for hold- 
ing in favour of the plaintiff.” 

He distinguished Oliver’s case. 1949-2 All 
ER 353 on facts and observed as follows:-— 


“In the circumstances of the present 
case, it was at the instance of Jethmal and 
Ratanlal that the plaintiff had forborne 
sue the defendant or had at least forborne 
to sue defendant Himmatram till the date 
of honouring the cheque arrived.” 


The learned Judge then dealt with l 
the controversy “whether the plaintiff 
had agreed not to sue Himmatram for 
ever which, in other words. amounts to 
saying whether he discharged Himmatram 
altogether from liability as soon as he re- 
ceived the cheque from Jethmal’. and 
after scrutinising evidence on record re- 
corded a conclusion in these words:— 


“I find that the plaintiff while ad~ 
ducing evidence had taken the attitude 
that Himmatram stood discharged of his 
old liability and it was not only merely 
a temporary forbearance which was pro- 
mised to him. This is also the stand taken 
by the learned counsel for the plaintiff- 
appellant in this Court. In this view of 
the matter Section 62 of the Indian Con- 
tract Act which relates to novation of 
contract need not therefore be discussed 
at length.” 


Then remarking that the observation 
of the lower appellate Court “that noya- 
tion is not consistent with the original 
debtor remaining liable in any form is true 
only to the extent that no lability can 
be attached to the original debtor under 
the old contract. the learned lower appel- 
late Court eventually held that so far as 
Jethmal is concerned. the cheque being 
with consideration, he cannot be exonerat- 
ed. Considering the case of Ratanlal. the 
learned single Judge treating the suit as 
based upon cheque a negotiable instru- 
ment examined at leaneth the provisions 
of the Partnership Act governing the firms 
liability for acts done by the partners in 
their capacity as implied agents and the 
special Provisions of the Negotiable In-~ 
struments Act. particularly Section 27. 
and stated the Principle as follows:— 

“When a suit has been filed on the 
basis of a negotiable instrument. the 
rights and liabilities of the parties are 
governed by the special provisions of the 
Negotiable Instruments Act and if anv of 
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the Provisions of the Partnershin Act or 
Contract Act are in conflict, the provi- 
sions contained in the Negotiable Instru- 
ments Act must prevail. What Section 27 
of that Act says is that if a duly autho-~ 
rised agent has acted in the name of the 
Principal, the Principal is liable on the 
instrument; it must be plain that the 
agent was acting in the name of the 
Principal’. 


The learned Judge then noticed a 
number of cases in support of this pro- 
position and eventually observed. 


“Thus. when a suit is based onlv on 
the Negotiable Instruments Act. it is the 
instrument only which can be looked into 
for determining the rights and liabilities 
of the parties” 


The learned Judge expressed his re« 
Tuctance to treat the reference to the joint 
account as sufficient to hold that “on the 
face of it Ex. P/I was made by Jethmal 
defendant on behalf of the firm.” Observ~ 
ing further that the contents of the in- 
strument must show that the agent has 
signed for the principal he refused to con- 
sider the circumstances of the case and 
evidence on record to establish that Jeth~ 
mal had made the cheque on behalf of 
the firm. and in doing so. relied upon a 
number of cases. In the end, the learned 
Judge concluded. 


“As a result of the aforesaid discus- 
sion, I am of the opinion that no liability 
is cast on Ratanlal on the basis of the 
cheque.” 


Examining the case of Himmatram. 
the learned Judge held that the lower 
appellate Court could not have decreed 
the suit against Hi tram without ex- 
amining the plea that his lability was 
extinguished simply on the statement 
made by. him under O. X. rule 1 CPC.” 
The learned Judge therefore, accepted the 
plaintiffs appeal. set aside the decree 
against Himmatram and granted decree 
against Jethmal and maintained the dis- 
missal of the suit against Ratanlal. Jeth~ 
mal has filed the present appeal. 


T We have heard Mr. Hastimal 
for the appellant. Mr. Hastimal praved 
alternatively that a decree should at anv 
rate be passed avainst Ratanlal. Also we 
heard Mr. H. C. Jain for Ratanlal. We did 
not call upon Mr. R. C. Jain who appeared 
for the plaintiff-respondent. 


8. Arguing with reference to 
Issue No. 3 of the point of absence of con- 
sideration for cheque, Mr. Hastimal cona 
tended that there was no valid novation of 
the contract extinguishing Himmatram’s 
liability under the old contract evidence~ 
ed by ‘Rukka’ dated 28-12-1947. He in 
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this connection, emphasised the plaintiff’s 
claim. It was also contended that the 
finding of the learned District Judge that 
there was no novation was a finding of 
fact and was! binding in second appeal 
and the learned single Judge was not 
justified in interfering with the finding 
of the learned District Judge. 


| 


9. We have given our careful cona 
sideration to ithe submissions and are un 
able to accept them. We must at once 
state that the’ only finding of facts are that 
Ratanial and| Jethmal agreed to give a 
post-dated cheque and gave a cheque jin 
consideration] of the plaintiff Hiralal’s for- 
bearance to sue Himmatram and discharg- 
ing him from liability. (We need not ex~ 
press any opinion in connection with 
Hiralal’s agreement to relinquish claim to 
the extent of Rs. 2,000/-). This finding of 
fact is binding but the further question 
whether the facts found resulted in nova- 
tion of contract is not a pure question of 
fact but is a mixed question of law and 
fact. and there was nothing to prevent the 
learned Single Judge from examining this 
question in second appeal and reaching 
his own conclusion. We are also of the 
opinion that| the conclusion reached by 
him that there was a novation of the con- 
tract cannot; be taken exception to and 
we are in complete agreement with this 
conclusion. An analysis of the plaint shows 
that sometime before 6/3/49 the defend- 
ants Nos. 1 '& 2 proposed to the plaintiff 
that he should give up his claim for Rs. 
2,000/- and should forbear to sue Himmat- 
ram and that in consideration of this they 
agreed to pay Rs. 6,000/-. The plaintiff 
agreed and the contract was completed. 
Later on, on 6/3/49. in pursuance of this 
contract, the plaintiff approached de- 
fendants Nos. 1 & 2 and on that occasion 
they agreed|to give him the cheaue. On 
these facts there can be no doubt that a 
contract was created between the plaintiff 
and defendants Nos. 1 & 2 in consequences 
of which Himmatram’ s liability was dis- 
charged. It is true that the plaintiff in 
his suit impleaded Himmatram as defend- 
ant along with defendants Nos. 1 & 2. But 
this subsequent conduct of the plaintiff 
cannot have any relevance and bearing 
on the nature of the initial contract enter- 
ed into by him with the defendants Nos. 
1 & 2. In a case of completed contract 
the plaintiff, could not be permitted uni- 
laterally to|/invalidate or alter the con- 
tract and tojrevive the liability which had 
once been extinguished. 


Before the learned single Judge the 
counsel for the plaintiff candidly stated 
that in fact the arrangement which was 
arrived at the time of the taking of the 
cheque was that the plaintiff had given 
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complete discharge to Himmatram in re- 
ceipt of his liability of Rs. 6,090/-. He has 
also stated that the evidence produced by 
the plaintiff also supported that conclu- 
sion. He, however, explained that the 
Plaintiff either through ignorance of his 
legal rights or through foolishness sued 
Himmatram and persisted in obtaining 
some relief against him. The learned 
counsel also contended that he might 
have taken in view that after the cheaue 
Was dishonoured the liability of Himmat- 
ram revived. Approving the argument of 
the counsel for the plaintiff, the learned 
Judge rightly remarked that the lower 
appellate court took a more grave view of 
the attitude of the plaintiff and “has laid 
too much emphasis on these circum- 
stances which cannot be taken to be of 
such consequence as to refuse the plaintiff 
a decree against defendants Nos. 1 & 2 if 
he is otherwise entitled to get it on the 
true appreciation of the nature of the con~ 
tract.” 


We are in entire agreement with the 
view taken by the learned single Judge. 
that there was valid novation of contract 
under which the defendants Nos. 1 & 2 
took liability of Himmatram’s debt due to 
the plaintiff. In this view of the matter, 
there could be no question of the contract 
being one of guarantee. The learned 
counsel made some arguments in this be- 
half but these arguments need not be 
noticed. 


10. Another line of reasoning ad~ 
opted by Mr. Hastimal to repudiate 
Jethmal’s liability was that the arrange-~ 
ment between the plaintiff neither result 
ed in a case of novation nor in acase of 
surety but resulted in a conditional con- 
tract creating mutual reciprocal promises. 
Under the contract. the plaintiff had made 
a promise not to sue Himmatram. As 
he did not keep up his promise and sued 
Himmatram he could not sue the defend- 
ants Nos. 1 & 2. Reliance was placed in 
this connection upon Royal Bank of 
Canada v. Joseph Salvatori (AIR 1927 PC 
272), In that case a contract of guarantee 
provided. 


“In consideration of the Roval Bank 
of Canada. agreeing to continue to deal 
with Antoni Brothers. herein referred to 
as the business as a Bank the undersigned 
hereby jointly and severally guarantee 
payment to the Bank of the liabilities 
‘which the customer has incurred or is 
under or may incur or be under the Bank. 
whether arising from dealing between the 
Bank and the customer or from other 
dealings by which the Bank mav become in 
any manner whatsoever a creditor cf the 
customer. The Bank failed to perform 
. their covenant in that they did not con- 
tinue to deal with the firm as their cus- 
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tomer in the way of their business as a 
Bank.” 
On these facts it was held. 


“that the guatantor also was not 
bound to perform that covenant by 
reason of this failure of the Bank.” 


The facts of this case are distinguish- 
able and the principles of this case cannot 
apply to the facts of the present case. The 
contract between the plaintiff and the de- 
fendants Nos. 1 & 2 properly construed 
amounts to this that the defendants Nos. 
1 & 2 took liability for Himmatram’s debt 
and that Himmatram’s liability was dis- 
charged. It will not be proper to treat the 
arrangement between defendants Nos. 1 
& 2 as implying that the plaintiff under- 
took a reciprocal promise to do some- 
thing in future. In consideration of the 
plaintiff discharging the lability of 
Himmatram the defendant became liable 
to the plantiff. The subsequent conduct 
of the plaintiff at the best is only an at- 
tempt to disregard the legal implication 
of the contract but cannot be treated as a 
failure to perform a reciprocal promise. 
The contention in this behalf is negatived, 


11. Next. it was contended that 
the consideration for the promise of the 
defendants Nos. 1 & 2 to pay Rs. 6.000/- 
to the plaintiff and the giving of a cheaue 
in pursuance thereof was in lieu of the 
plaintiffs agreement to forbear to sue 
Himmatram. As the plaintiff subsequently 
sued Himmatram it brought about a fail- 
ure of consideration and consequently. 
the plaintiff cannot enforce liability under 
the agreement and the cheque against de- 
fendants Nos. 1&2. This argument is 
also equally untenable. It cannot be de- 
nied that in spite of his initial demand of 
repayment from Himmatram he did not 
sue him but agreed to accept Rs. 6.000/- 
from defendants Nos. 1 & 2. He also ob- 
tained a postdated cheque from them. The 
cheque being dishonoured. he served 
notice on defendants Nos. 1 &2 and there- 
after sued them. It is true that while 
suing them he also impleaded the defend- 
ant Himmatram. There was a completed 
contract between the plaintiff and the 
defendants Nos. 1 & 2 under which 
Himmatram’s liability was extinguished. 
The impleading of Himmatram in the suit 
against defendants Nos. 1 & 2 cannot 
bring about a failure of consideration so 
far as the defendants Nos. 1 & 2 are con- 
cerned. 

12. No other argument was made 
on this aspect of the case. 


13 In the alternative. Mr. Hasti- 
mal argued that if he is held liable under 
the arrangement made between the plain- 
tiff and defendants Nos. 1 & 2 the defend- 
ant Ratanlal should also be held liable 
and that the decree of the learned single 
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Judge be modified and a decree be passed 
against Ratanlal also in order to do com- 
plete justice to the parties. He relied 
upon the provisions of O. 41 R. 33 C.P.C. 
Arguing on merits. he contended that the 
learned single Judge exonerated Ratanlal 
on wrong assumption that the plaintiffs 
suit was based merely upon a cheaue. It 
was contended that the plaintiffs suit was 
not based upon the cheque but was based 
upon an oral agreement entered into be- 
tween the plaintiff and the defendants Nos. 
1 & 2. He invited our attention to paras 
4 and 5 of the plaint to show that the 
plaintiff referred to an oral argeement þe- 
tween the plaintiff and defendants Nos. 1 
& 2 under which defendants Nos. 1 & 2 
undertook liability for payment of Rs. 
6,000/- to them. In para 5. the plaintiff 
stated having approached the defendants 
Nos. 1 & 2 to obtain pavment of Rs. 
6000/- in pursuance of an agreement re- 
ferred to in para 4. It was vehemently 
contended that in the face of these aver- 
ments it was hardly proper to hold that 
the suit was based upon the cheaue a 
negotiable instrument. 


14. In answer. Mr. Jain referred 
to para 8 of the plaint wherein it was 
stated that the cause of action arose on 
6-4-49 He also emphasised that the plain- 
tiff claimed interest with effect from 
6-4-49. 


15. We have considered the sub- 
missions made on either side. According 
to Order 7 Rule 1 C. P. C. the plaint is re- 
quired to contain vide clause (e) the facts 
constitutine the cause of action and when 
it arose. What is the proper cause of 
action, must depend upon the entirety of 
facts mentioned in the plaint and a mere 
inaccuracy in mentioning the date when 
the cause of action arose cannot be over- 
‘emphasised in isolation of context. A 
plaintiff need not be considered bound by 
the statement regarding the date of ac- 
-crual of the cause of action. This mav be 
‘determined or inferred from the facts 
stated. On a careful analvsis of the allega- 
tions in the plaint we have no doubt that 
the plaintiff’s suit is based upon an oral 
agreement between the plaintiff and the 
defendants Nos. 1 & 2. under which the 
defendants Nos. 1 & 2 undertook liability 
for Himmatram for the debt due to the 
plaintiff and got Himmatram’s liabilitv 
discharged. The delivery of the cheque 
was a later act in pursuance of the under- 
taking. This is abundantly clear ‘from 
the averments made in the plaint. - 


It is true that an issue as to the ab- 
sence of consideration was framed oniy 
in connection with the cheaue but it is 
clear from the record that the parties 
_ were aware of the real controversy touch- 
ing the agreement between the plaintiff 
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and defendants Nos. 1 &2and the giving 
of the cheque in pursuance thereof. Evi- 
dence has been led and findings recorded 
with regard to the agreement. In these 
circumstances, we are of the opinion the 
the plaintiff’s! suit is not based merely 
upon cheque: The learned single Judge 
discussed the|law and stated the principle 
in connection with the firm’s liabilitv for 
a negotiable instrument issued bv a vart~ 
ner in a case brought on the basis of the 
negotiable instrument. We have no 
quarrel withthe view of law taken by 
him. The suit. however. having not been 
treated by as being based upon cheaue 
but the agreement the original cause of 
action. the principles of law laid down by 
the single Judge have no bearing in the 
present case. 


16. Taking up the question whe- 
ther the defendant Jethmal can press for 
a joint decree against Ratanlal to do com- 
plete justice between the parties. Mr. Jain 
contended. that the power under O. 41 
R. 33 C.P.C. is in derogation of the 
general principle that a party cannot 
avoid a decree against him without filing 
an appeal or cross objection. it must be 
exercised with care and caution. It was 
also urged by him that the power conferr= 
ed by this rule will be confined to those 
cases where jas a result of interference in 
favour of the appellant further interfer- 
ence with the decree of the lower Court is 
rendered necessary in order to adiust 
rights of the parties according to justice, 
equity and good conscience. 


17. We do not find force in the 
submission of Mr. Jain. We need only 
refer to two! cases in support of our view 
namely, Isri| Prasad Singh v. Jagat Prasad 
Singh. AIR 1937 Pat 628 and Muniappa v. 
Dr. C. A. Ramasetty. AIR 1961 Mys 166. 
While Isri Prasad Singh’s case generally 
supports a liberal view in resorting to 
O. 41 R. 33 C. P. C. in Muniappa’s case the 
facts are similar to the facts of the present 
case. In that case, the Court of first in- 
stance dismissed the suit against defend- 
ant No. 1 but gave the plaintiff decree 
which he wanted against defendant No. 2. 
Although the plaintiff did not appeal from 
that part ofi the decree by which his suit 
against defendant No. 1 was dismissed, 
defendant 2| preferred an appeal from the 
decree made against him. The lower ap- 
pellate Court affirmed the decree made 
against defendant 2 and in the exercise of 
its powers under Rule 33 of Order XLI of 
the Code of Civil Procedure it also made 
decree against defendant 1. The defen-= 
dant I preferred a second appeal in the 
Mysore High Court. The High Court dis- 
missing the! appeal. observed as follows: 


“It is clear from the language of O. 4f 
Rule 33 that if the appellate Court cone 
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siders that in a particular case. a decree 
ought to have been made. but hes not 
been made it has clearly the power to 
make that decree which has not been 
made by the Court. whose decision is 
under appeal. If the circumstances of the 
case and the interest of iustice demand 
the variation of the decree in that wav. it 
is clear that the appellate Court has the 
power to do So. 


Such variation may be necessary for 
the purpose of dismissing a suit arainst 
persons against whom decrees have been 
made but which have not been appealed 
against. Likewise, variation may be 
necessary in order to make a decree 
against a person against whom none has 
been made but the interest of iustice re- 
quires that it should be so made.” 


We have considered the facts and the 
circumstances of the case in the light of 
the above principle. The facts found 
which are unchallengeable, are that both 
the defendants Nos. 1 & 2 entered into 
an agreement with the plaintiff. that a 
cheque made by Jethmal to be drawn in 
the joint account of the defendants Nos. 
1 & 2 was given to the plaintiff in the 
presence of the defendant No. 1 and that 
the defendant No. 1 admitted having 
given the cheque in his notice given in 
reply to the plaintiffs telegraphic nutice. 
The defendant Jethmal’s case is that the 
plaintiff was related to the defendant 
Ratanlal and that he gave the cheaue 
under instructions from Ratanlal. In these 
circumstances. it will hardly be in the in- 
terest of justice that the defendant Jeth- 
mal alone should be held responsible 
under the agreement between the plaintiff 
and the defendants Nos. 1 & 2. In the in- 
terest of complete justice to the parties, 
it is necessary that both the defendants 
should be liable for the plaintiffs debt and 
for that purpose. the suit deserves to be 
decreed against both of them. 


18. Accordingly. we dismiss the 
defendant’s anneal but exercising powers 
under Order 41 Rule 33 C. P.C. direct that 
the plaintiffs suit should also stand de- 
creed against defendant Ratanlal. The 
decree of the learned single Judge is 
modified and the decree of the trial Court 
passed against both the defendants is re- 
stored. 

19. However in the circumstances 
of the case. we leave the parties to bear 
their own. costs in this Court. 

Order accordingly. 
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Murlidhar and another. Appellants v. 
The Urban Co-operative Bank Ltd. and 
another, Respondents. 


Ex. First Appeal No. 25 of 1963. D/- 
15-2-1971, against order of Sampat Rai 
Mathur, Sr. Civil J. Aimer. D/- 17-7-1963. 


Co-operative Societies Act (1912). Sec- 
tion 43 — Rules under, Rule 18 — Award 
given in favour of a co-operative Bank 
— Execution of award — Part of the loan 
amount realised — A fresh award for 
the recovery of remaining amount is 
nullity and inexecutable. AIR 1957 Cal 23; 
AIR 1936 Lah 901, Rel. on: AIR 1940 Pat 
552, Dissent. (Para 6) 


Cases Referred: Chronological Paras 


AIR 1957 Cal 23 = 59 Cal WN 1117, 
Nalini Mohan v. Malda Co-op 
Urban Bank 

ATR 1940 Pat. 552 = 21 Pat LT 343. 
Dwarka Prasad v. Traders Co-op. 
Bank 

AIR 1936 Lah 901 = 38 Pun LR 
1113. Anjuman Dehi v. Kehar Singh 8 


S. K. Jindal. for Appellants: J. S 
Rastogi. for Respondent No. 1. . 


JAGAT NARAYAN C. J.:— This is 
an appeal by the judgment debtors against 
an order of the executing court. 


2; The material facts are these. 
Mohanlal borrowed a sum of Rs. 18.500/- 
from the Urban Co-operative Bank. 
Ajmer on 3rd September 1930. Chand- 
mal stood surety for the repayment of 
the loan. An award was given on 16-1-32 
in favour of the Urban Co-operative Bank 
under rule 18 of the Rules framed under 
section 43 of the Co-operative Societies 
Act II of 1912 (Central). It was for Rs. 
20,681-14-9. It was reduced to Rs. 19.756- 
14 on revision. The first execution ap- 
plication was filed by the Bank in the 
civil Court under the aforesaid Rules on 
26-2-32, Six of the mortgaged properties 
were sold for Rs. 15.968-8-9 and the 
amount was withdrawn by the Bank. On 
14-12-39 the execution application was 
consigned to the record room in part 
Satisfaction. 


3- Earlier Ram Chander filed a 
suit on 31-8-39 for redemption of two out 
of the six properties which had been sold 
in execution of the award and one of the 
properties mortgaged by Mohanlal in 
favour of the Urban Co-operative Bank 
which remained unsold. This suit was 
decreed in favour of Ram Chander. This 
decree became final on 27-12-51. Ram 
Chander died on 9-1-47 and Mohanlal 
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died on 13-9-49. Smt. Sua Devi who filed 
the present appeal was the widow and 
legal representative of Mohanlal. She 
also died on 14-6-66 and Murlidhar and 
Loon Karan. have been brought on record 
as her legal representatives. Ram Chander 
executed a will in favour of Smt. Sua Devi 
before his death on 9-1-47. beaueathing 
the three properties to which the civil 
suit related upon her. 


4. The Registrar made a fresh re- 
ference: on 3-10-52 and obtained another 
award in the same matter on 21-5-53 for 
the remaining amount. This was for Rs. 
23,760-7-0. This award was given against 
Mohanlal and Chandmal. This was really 
against Smt. Sua Devi and Chandmal as 
the notice had been issued to both of them 
and Smt. Sua Devi had filed objections 
which were decided by the arbitrator. 
Smt. Sua Devi filed an appeal and a re- 
vision application against the award both 
of which were rejected. She also filed 
a writ petition in this Court which was 
dismissed on 9-3-61 with observation that 
she should take the objections which she 
had taken in the writ petition in execu- 
tion proceedings. 


5. The present execution applica- 
tion was filed on 7-7-61 and Smt. Sua 
Devi filed objections under S. 47 C.P.C. 
against it. 


6. We have heard the learned 
counsel for the parties and we are of the 
opinion that the second award is a nullitv 
and is inexecutable. 


Te In Nalini Mohan v. Malda Co- 
op. Urban Bank AIR 1957 Cal 23 it was 
held that a valid award made by an arbi- 
trator on reference under Section 86 of 
the Bengal Co-operative Societies Act 
operates to extinguish and merge the 
claims and disputes referred to arbitra- 
tion and isfinal and binding upon the 
parties. On the making of thé award the 
arbitrator is functus officio with regard to 
the disputes referred and has no jurisdic- 
tion to entertain a second reference and to 
make a second award in respect of the 
identical disputes. The second award 
made on a second reference of the identi- 
cal disputes is without jurisdiction and is 
a nullity. 

g. In Anjuman Dehi v. Kehar 
Singh AIR 1936 Lah 901 the execution of 
an award settling the dispute between the 
Society and its member was held by the 
executing Court as time-barred and the 
Society again referred the same dispute to 
arbitration and obtained an award. It 
was held that the dispute between the 
Society and its member was determined 
by the first award and the subsequent dis- 
pute referred by the Society to arbitra- 
tion was one which under the rules made 
under Section 43 could only be decided 
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by the executing court. for it related 
wholly to the| discharge of the award. The 
proceedings of the executing court were 
subject to the ordinary laws and if the 
society neglected to execute the award 
within time. its right to have the award 
enforced was lost. and that was an end of 
the dispute which left nothing to be rex 
ferred to arbitration. Hence-the second 
award was one which could not be passed 
within the scope of the Act and the rules 
made under it and a suit could lie to have 
it declared void. 


9. On [behalf of the Urban Co- 
operative Bank reliance was placed on 
the decision in Dwarka Prasad v. Traders 
Co-op. Bank AIR 1940 Pat 552. In that 
case it was held that even where a pre~ 
vious award has been given. if there is still 
a dispute as to the judgment-debtor’s abi« 
lity to pay. or the manner of enforcement 
of payment, the Registrar is competent to 
deal with the matter and to pass a second 
award in respect of the same  subjiject~ 
matter. We regret we are unable to 
subscribe to the view taken in this deci~ 
sion. 

10. In the result. we allow the 
appeal and dismiss the execution applica 
tion. In the! circumstances of the case, 
we leave the parties to bear their own 


costs throughout. 
: Appeal allowed. 
| 


| 
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O Santlal, Appellant v. Harbanssingh. 
Respondent. . 


Civil Revi No: 447 of 1970. D/ 6-1- 
1972 against [order of B. B. Bhoiak, Muns 
siff, Ganganagar. D/ 10-7-1970. 

Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950), Section 13 
(1) (i) — Suit for eviction of tenant from 
a shop — Issue framed by Court using 
the word ‘premises’ instead of ‘shop — 
Held though| word ‘premises’ mav include 
a ‘shop’ it was necessary to use the word 
‘shop’ itself to pinpoint the controversy. 
(Para 5) 

Paras 





C 61) 


Cases Referred: Chronological 

(1895) ILR 22 Cal 324 = 22 Ind. 
App. 4 (PC). Savad Muhammad 
v. Fatteh Muhammad 

H. C. Jain, for Appellant; 
Prakash. for| Respondent. 

ORDER :— This is an application by 
way of revision against the order dated 
10-7-70 of the Munsiff. Ganganagar re« 
garding the correctness of the issues fram~« 
ed. 
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2: Facts it is necessary to notice 
for the disposal of the application briefly 
stated are these: 'The landlord instituted 
a suit against the tenant for his eviction 
fromashop No. 52/4 situatein Gol Bazar 
Sri Ganganagar inter alia on the ground 
that the tenant has his own shops which 
he is using for his business. The tenant 
contested the suit. On 6-2-1970 four 
issues were framed. The first issue is the 
only issue which has been challenged. It 
reads as follows:— 


“I. Has the defendant acauired 

vacant possession of another suitable pre« 
mises?” 
On 6-5-70 an application was moved by 
the tenant for the amendment or deletion 
of issue No. 1 on the ground that the ad~ 
mitted case of the parties in the pleadings 
related to a shop while the issue employ- 
ed the word “premises”. The learned 
Munsiff observed that the use of the 
word “premises” was proper and rejects 
ed the application in so far as this point 
was concerned. It is against this order 
on 10th July. 1970 that the present ap- 
Dlication is directed. 


3. Learned counsel for the ap- 
plicant argues that the ground on which 
eviction of the tenant has been claimed is 
under Section 13 (1) G) of the Raiasthan 
Premises (Control of Rent and Eviction) 
Act, 1950 (hereinafter called “the Act”), 
which applies only to a tenant who has 
built. acauired vacant possession of or has 
been allotted a suitable residence and not 
to a shop. The issue No. 1. argued the 
learned counsel, should accordingly have 
been whether the defendant acquired 
vacant possession of another suitable shop 
and if so what is its effect. 


4. Mr. Guru Prakash, learned 
counsel for the non-applicant-lanlord, 
argues that the word “premises” is wide 
enough to include a shop and as tke suit 
relates to a shop the issue should be 
deemed to cover it. 


5. The Code of Civil Procedure 
insists on the necessity of framing issues 
which arise from the material proposition 
of fact and law asserted by one party and 
denied by the other party for the obvious 
purpose of guiding the investigation with- 
in well-settled boundaries. Precision in 
the matter of issues is a guarantee against 
digression and discursiveness. Any time 
or thought bestowed in the framirge of 
issues is well spent because it saves tuture 
waste of time. Referencein this connection 
may be made to Savad Mubammad v. 
Fatteh Muhammad (1895) ILR 22 Cal 324 
(PC). It is true that in Sub-section (v) of 
S. 3 the generic word premises in the 
Act is wide enough to include any build- 
ing or part of a building (other than a 
farm building) let or intended to be let 
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for use asaresidence or for commercial 
use or any other purpose. including the 
gardens, grounds. godowns. garages and 
outhouses, if any. appurtenant to such 
building, etc. etc. and should. therefore, 
ordinarily include a shop because the 
purpose being commercial user thereof. 
But even in the definition the legislature 
has qualified buildings by reference to 
their use, namely, “let for use as a re- 
sidence or for commercial use”. The 
same distinction appears to have been 
maintained while drafting Section 13 in 
which excepting for clauses (a) and (i) the 
word used throughout is premises. It will 
be appropriate here to extract the lang= 
uage of Section 13 to the extent it is 
material for our purposes: 


“Section 13 — Eviction of Tenants. 

(1) Notwithstanding anvthing con- 
tained in any law or contract no court 
Shall pass any order. in favour of a land- 
lord, whether in execution of a decree or 
otherwise, evicting the tenant. so long as | 
he is ready and willing to pay rent there- 
for to the full extent allowable by this 
Act. unless it is satisfied:— 


(a) that the tenant has neither paid 
nor tendered the amount of rent due from 
him for six months: or 

(b) that the tenant has wilfully caused 
or permitted to be caused substantial 
damage to the premises. or 


(c) that the tenant has without the 
permission of the landlord made or per- 
mitted to be made any such construction 
as in the opinionof the court. has mate- 
rially altered the premises oris likely to 
diminish the value thereof: or 


(d) that the tenant has created a 
nuisance or has done any act which is 
inconsistent with the purposes for which 
he was admitted to the tenancy of the pre- 
mises or which is likely to affect adver- 
sely and substantially the Jandlord’s in- 
terest therein: or 

(e) that the tenant has assigned. sub- 
ject or otherwise parted with the pos- 


‘session of the whole or part of the pre- 


mises. without the permission of the land- 
lord: or 


(f) that the tenant has renounced 
his character as such or denied the title 
of the landlord and the latter has not waiv- 
ed his right or condoned the conduct of 
the tenant: or 


(g) that the premises were let to the 
tenant for use and residence by reason of 
his being in the service or employment of 
the landlord and that the tenant has ceas- 
ed to be in such service or employment: 
or 

(h) that the premises are required re~ 
asonably and bona fide by the landlord— 


(i) for the use or occupation of him- 
self or his familv: or 
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(ii) for the use and occupation ‘of any 
person for whose benefit the premises are 
held; or 

(iii) for a public purpose: 

(iv) for philanthropic use: or 

(i) that the tenant has himself. ac- 
quired vacant possession of. or being 
allotted a suitable residence: or 

asf 


Clause (i) alone employs the words suit- 
able residence”. A. survey of parallel 
statutes of other States in India done by 
Mr. R. C. Kochatta in his book “Funda- 
mentals of Rent Control legislation in 
India” shows that the Acts of Assam. 
Bombay. Delhi, Madhya Pradesh and Raia- 
sthan confine the ground of alternative ac- 
commodation only to residential building 


while the Acts of Andhra Pradesh. Kerala 


+ 


and Mysore are wider in this respect be- 
cause they apply to all varieties of build- 
ings, residential or otherwise. Thus it 
would be clear that acauisition of alter- 


_|lnative accommodation can be a vyround 


for eviction if only the terms of Section 
13 (1) (i) are satisfied. The simple aues- 
tion, therefore. is whether the issue as 
framed by the learned Munsiff. when he 
employs the word “premises” .is precise 
enough to pinpoint the controversy. The 
answer must be in the negative. Law in- 
sists on precision. It is correct that the 
word “premises” mav include a shop but 
when the dispute admittedly is in regard 
to a shop the proper issue should be in 
regard to the shop specified as such. The 
issue No. 1 if properly drafted would be: 
“Has the defendant acquired another 
suitable shop and if so whether he is 
liable to be evicted on that account?” Mr. 
Guru Prakash does not dispute that this 
is a part of his case. Accordingly in the 
interest of exactitude the issue No. 1 
should read. as indicated above in place of 
the issue No. 1 as framed by the learned 
Munsiff. 


6. It will be open to the learned 


Munsiff to revise his issue No. 2 in the 


light of the observations made above be- 
cause no grievance has been made before 
me in regard to issue No. 2. I do not wish 
to interfere. 

7. The _ .revision-application is 
allowed. There will be no order as to 
costs. 

Revision allowed. 


AIR 1972 RAJASTHAN 230 (V 59 C 62) 
J. P. JAIN. J. 


Hasan Ali and others. 
Laxmichand, Respondent. 


Second Appeal No. 16 of 1966. D/- 
10-3-1972, against judgment and decree 


DP/DP/C424/72/DGB 


Appellants v 


| 
Hasan Ali v. Laxmichand (J. P. Jain J.) 


| 
A.I R 


of D. Parihar! Dist J. Udaipur D/- 13-8- 
1965. 


Transfer of Property Act (1882), Sec- 
tion 61 — Qualification of right of re- 
demption — Subsequent stipulation that 
the advance will be paid before mortgag- 
ed property is redeemed is not bad in 
law — Mortgagee need not sue for re- 
covery of money due under second agree- 
ment but can wait for the mortgagor to 
come for redemption and then use the 
second agreement to enforce his claim. 
AIR 1967 Raj 258 Foll; AIR 1930 All 136 
(FB), Dist. 
(Paras 14 and 15) 
Cases Referred: Chronological Paras 
AIR 1967 Rai 258 = 1967 Rai LW 

519. Ali Mohammad v. Ramniwas 7 
AIR 1930 PC 176 = 57 Ind. App. 

| Adityal Prasad v. Ram Ratan 
AIR 1930 All|136 = 





1930 All LJ 156 


(FB). Lallu Singh v. Ram 

Nandan 4.7. 9 
AIR, 1915 All) 480 = 30 Ind Cas 777, 

Kesar Kunwar v. Kashi Ram 4. 15 
(1912) ILR 34 All 620 = 10 All LJ 

344 (PC). Shankar Din v. Gokul 

Prasad 12. 14 
(1912) 16 Ind Cas 638 = 10 All LJ 

120. Baldeo Rai v. Murli Rai 4, 15 


(1908) ILR 32 Bom 386 = 10 Bom 
LR 5D: anardhan Vishnu Kulkarni 
v. Anant Lakshmanshet 

1905 ILR 27 All 313 = 1 All LJ 715. 


Khuda Baksh v. Alimunnissa 13 
(1904) ILR 26 All 559 = 1 All LJ 

282. Sheo Shankar v. Parma 12 
(1875) 3 Ind! App. 85 (PC). Raia 

Kishen Dutt Ram Pendey v. 

Narendar Bahadoor Singh 12 


R. N. Surolia. for Appellants: M. C, 


Bhandari. for Respondent. 


JUDGMENT:— This is a second ap- 
peal by the defendants-mortgagees 
against the appellate iudgment and 
decree dated! 13-8-1965 passed by the 
District Judge. Udaipur in a suit for re- 
demption. 


2. The suit property is situated in 
village Avad: Tehsil Girwa District 
Udaipur and bears Municipal number 
10/892. Laxmichand. plaintiff. the owner 
of the suit house. mortgaged this property 
with possession on 29-9-1937 with Hasan 
Ali. defendant No. 1 and Nazar Ali. father 
of defendants Nos. 2 to 6 for Rs. 2500/-. 
The period of mortgage was stated to be 
eleven years in the mortgage deed. The 
mortgagor asked the defendants to take 
the mortgage amount and leave the pro- 
perty. but they did not do it and as such. 
he instituted a suit for redemption on 2i- 
8-1963 in the court of Civil Judge. Udai- 
pur. The defendants admitted the mort- 
gage and also the mortgage money. But 
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it was pleaded that the plaintiff had bor- 
rowed more money which came to Rs. 
2354/10/9 and by a Khata executed bv 
him on 23-10-1941 it was agreed that the 
amount will be payable to the mortgagees 
when he redeems the property already 


mortgaged with them on 29-9-1937. Ac- 
cordingly, the defendants claimed that 
the plaintiff mortgagor must pay that 


amount in addition to Rs. 2500/- and then 
alone he is entitled to redeem the mort- 
gaged property. Cn behalf of the defend- 
ants it was also claimed that they made 
certain improvements and spant a sum of 
Rs. 20/- and the mortgagor is liable to pav 
that amount as well. Hasan Ali and 
Gulam Hussain defendants alone con- 
tested the suit. whereas the other de- 
fendants did not put in appearance and 
the case proceeded ex parte against them. 


3. The learned Civil Judge framed 
three issues. The defendants gave up 
their claim for Rs. 20/- on account of im- 
provements. The learned Judge after 
trial found that the subseauent agree- 
ment dated 23-10-1941 was not e mort- 
gage, but in fact. it was a charge and the 
mortgagees are entitled to the amount 
under the subsequent agreement. He ac- 
cordingly passed a preliminary decree in 
favour of the plaintiff against the defend- 
ants jointly and severally directing the 
plaintiff to pay a sum of Rs. 4854/10/9 on 
or before the 11th dav of March. 1965. 


Other consequential orders were also 
passed. 
4, Being dissatisfied with this 


judgment and decree. plainiiff Laxmi- 
chand preferred an appeal and the learn- 
ed District Judge, Udaipur who heard the 
appeal held that the defendarts were not 
entitled to recover the amount of Rs. 
2354/10/9 at the time of redemption as the 
claim with respect to this agreement 
dated 23-10-1941 was time barred. He 
placed reliance on Lallu Singh v. Ram 
Nandan AIR 1930 All 136 (FB): Kesar 
Kunwar v. Kashi Ram 30 Ind Cas 777 = 
(ATR 1915 All 480) and Baldeo Rai v. 
Murli Rai (1912) 16 Ind Cas 638 All). In the 
result. he allowed the appeal and modified 
the decree of the trial court and directed 
the plaintiff to pay into the court a sum 
of Rs. 2500/- only on or before 13th day 
of December, 1965. The cross-obiection 
with regard to costs filed bv the defend- 
ants was dismissed. It is this judgment 
and decree that has been assailed in this 
Court by the mortgagees. 


5. During the pendency of the 
second appeal Hassan Ali died and in his 
place, his legal representatives have been 
brought on record Mr. Surolia represents 
all the appellants and Mr. M. C. Bhandari 
represents the mortgagor-respondent. 
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6. On behalf of the appellants it 
has been contended that the subseauent 
agreement dated 23-10-1941 is admitted 
by the plaintiff. According to this docu- 
ment dated 23-10-1941 plaintiff admitted 
that he owed a sum of Rs. 2354/10/9 on 
that date. In this agreement it was also 
acknowledged that a mortgage with pos- 
session was already made with the lend- 
ers for Rs. 2500/-. It was further stated in 
this agreement that Laxmichand had no 
cash money with him to pay off the 
amount of Rs. 2354/10/9 nor was he in a 
position to pay interest on that amount. 
His residential house is already in pos- 
session of the mortgagees. He therefore 
made that mortgaged house as a security 
for the repayment of this amount of Rs. 
2354/10/9. On account of this agreement 
it was held by the trial court that it was 
not a mortgage but the transaction creat- 
ed only a charge. The lower appellate 
court also agreed with this view. It is 
true that the learned Judge of the trial 
court. after having come to the conclusion 
that it was a charge. abruptly came to 
the conclusion that Issue No. 2 which 
runs to the following effect:— . 


**(2). Whether there was a charge of 
Rs. 2354/10/9 on the mortgaged property 
which the plaintiff promised to pay be- 
fore redeeming the mortgage and he was 
entitled to redeem it without paving the 
total amount of Rs. 4854/10/9?” 


must be decided in favour of the defend- 
ants. He did not discuss whether the 
liability of Rs. 2354/10/9 was enforceable 
at the time of redemption. The lower 
appellate court, after having agreed with 
the view taken by the trial court that the 
subsequent transaction of 23-10-1941. was 
only a charge. was of the opinion that 
this claim was time-barred and as such. 
it could not have been claimed in a suit 
for redemption of the mortgaged pro- 
perty which took pace on 29-9-1937. The 
logic advanced by the lower appellate 
Court is that if the defendants had filed a 
suit for the recovery of the amount under 
the subsequent transaction. they could 
not have been successful to recover the 
amount on that date and something which 
the defendants could not recover directly. 
could not be allowed to recover indirectlv. 


T: If the second transaction was 
only to the extent of creating a charge. 
the matter would have been different. 
But there is another stipulation contained 
in the same document dated 23-10-1941 
which has not obviously been considered 
by the lower appellate court. This stinula- 
tion is that if the mortgagor redeems the 
property at any time, then he will be 
bound to pay this amount of Rs. 2354/10/9 
before he can recover possession of the 
mortgaged property, on payment of 
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Rs. 2500/~. Thus. the plaintiff has qualified 
his right of redemption and agreed that 
before he redeems the property. under 
mortgage, he will pay the amount under 
the subsequent agreement. Learned 
counsel on behalf of the appellants lavs 
stress on this part of the agreement. Ac-~ 
cording to him, it is this stipulation which 
keeps his demand of Rs. 2354/10/9/ alive 
upto to the day. the redempton is sought 
by the mortgagor. He is using ‘this 
part of the agreement as a shield for 
redemption. His submissions are there- 
fore two fold: One is that in view of 
this stipulation. the amount under the 
second agreement does not become time- 
barred and that apart. his contention is 
that the question of limitation cannot be 
pleaded when it is taken up in defence. 
Two is that. he wants the enforcement of 
this agreement. He places reliance on a 
decision of this Court in Ali Mohammad 
v. Ramniwas. AIR 1967 Raj 258 on the 
other hand. Mr Bhandari reiterated the 
argument which prevailed with the lower 
appellate court. According to him. the 
decision of this Court. relied upon by Mr. 
Surolia, is not good law and it needs re- 
consideration and in support of his sub- 
mission. he places reliance on AIR 1930 
All 136 (FB). 


8. I will first take up the decision 
of this Court in Ali Mohammad v. Ram- 
niwas. In this case, the plaintiff 
mortgaged two shops in favour of the de= 
fendants to secure a loan of Rs. 
1565/- by a registered mortgage deed 
dated 22nd August, 1927. The mortgage 
was of a usufrutuary character. Redemp- 
tion was sought on payment of Rs. 1563/- 
The redemption was resisted by the morta 
gagees. Besides other claims. the de=- 
fendants set up a claim to a sum of Rs. 
886/12/6. According to them. it was ad= 
vanced to the mortgagor as a further loan. 
It was claimed by the mortgagees that 
before redemption could be sought. the 
plaintiff must be made to pav this amount 
of Rs. 886/12/6 in addition to the mort- 
Page money. The advance of Rs. 886/12/6 
was admitted by the plaintiff and it was 
also conceded that the mortgagor had 
agreed that he would redeem the mort- 
aged property after having paid the sum 
of Rs. 886/12/6. This advance was proved 
to have been made on Ist August. 1941. 
It was contended on behalf of the plaintiff 
that the amount advanced under the sub- 
sequent agreement was a simple loan 
and the defendants claim with respect 
to it was obviously barred by time and 
therefore. it could not the claimed along 
with the mortgage money at the time of 
redemption. It was also held in that case 
that the subsequent loan only created a 


charge and did not constitute a mortgage. 
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Modi J.. who decided that case. placed re~« 
liance on the principles approved by their 
Lordships of the Privy Council in Aditva 
Prasad v. Ram Ratan Lal AIR 1930 PC 
176 and observed as follows:— 


“It may also be made clear in this 
connection that it has not been shown to 
me that Ex. A+2 was compulsorily registr- 
able at the time it came to be executed in 
that State. Now bearing the principles 
which have been laid down by the Privy 
Council in AIR 1930 PC 176. let us see 
how they apply to the present case. The 
relevant entry, in Ex. A-2 says that the 
plaintiff mortgagor had taken a total 
amount of Rs; 886/12/6 from the defend~ 
ants mortgagees and that there was a usu~ 
fructuray mortgage of the plaintiffs two 
shops with the defendants and further 
that whenever he will redeem that mort- 
gage he will redeem it after paying the said 
amount of Rs. 886. 12.6. As I look at this 
entry it fulfils, in my opinion. all the 
essential ingredients of the charge laid 
down in Section 100 of the Transfer of 
Property Act: 


The intention of the parties is clear 
that the security under the mortgage 
would also be available for the cash ad- 
vances taken |by the plaintiff from the 
defendants. For what else could be 
meant by saving that before the mort~ 
gagor will redeem the property under the 
mortgage, he; shall pay off the cash ad~ 
vances. If, I saad say so. the present case 
Stands on a stronger footing than the case 
in (1908) ILR 32 Bom 386 — Janardan. 
Vishnu Kulkarni v. Anant Lakshmanshet 
— which was approved by the Privy 
Council in Aditya Prasad’s case. AIR 
1930 PC 176 referred to above.” 


9. A similar ‘objection that the 
claim was time barred was canvassed be~ 
fore that Court. The learned Judge met 
that eee in the following manner:—~ 


"Then as to the objection of limita- 
tion ‘regarding the recovery of this 
amount, on the ground that it had been 
advanced/or acknowledged in 1941. and 
therefore had become time barred at the 
date of the suit. I am of opinion that this 
has no force. In the first place. it must 
be remembered that the various articles 
of Limitation Act in Schedule I thereof, 
apply to suits and applications and not 
to pleas raised by wav of defence and. 
therefore, the law of limitation cannot 
operate as a ibar to a plea taken in defence. 
Thus a mortgagee can lawfully set up in 
his defence ta mortgage deed as a shield 


even though his right to enforce it may 
ave become statute barred. Likewise a 
tackiny agreement or bond to a mortgage 
when pleaded in defence stands on the 


same footing and. therefore. the plea that 
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if a suit were to be brought on its basis. 
it would be barred by time. can be of no 
avail.” 


10. The words “mortgage deed” 
are underlined by me. It appears that the 
learned Judge meant to say subseauent 
agreement and not mortgage deed. 


“In the second place once it is held 
that the transaction embodied in Ex. A2 
properlv operates as a charge on the pro~ 
perty already under mortgage. the aues- 
tion of limitation to my mind becomes 
futile for the charge as stipulated in Ex. 
A-2 itself, was to come up for enforce- 
ment at the time of redemption and not 
before and. consequently, the defendants 
were entitled to enforce it when the plain- 
tiff mortgagor brought his suit for re- 
demption. My conclusion therefore is 
that this amount is perfectly recoverable 
fin law. from whichever angle one mav 
look at it.” 


11. The learned Judge then held 
unhesitatingly that the amount of Rs. 
886.12.6 operated as a charge on property 
under mortgage and was within time and 
the plaintiff must pay that amount also 
fn addition to the mortgage money. As 
noticed above, the facts of this case are 
very much similar to the case in hand. In 
the present case. it is a common ground 
that the subsequent agreement dated 23- 
10-1941 operated as a charge and it con- 
tained a clear stipulation that without the 
payment of the subsequent debt. the mort~ 
gagor would not be able to redeem the 
mortgaged property. I am in respectful 
agreement with the observations referr= 
ed to above. Learned counsel for the res- 
pondent pointed out that a mortgage deed 
cannot be set up as a shield as observed 
by the learned Judge. I have already 
noted above that the mistake is clerical 
and the learned Judge only meant to say 
as the context says, that a mortgagee can 
lawfully set up in his defence a sub= 
sequent agreement as a shield. This mis- 
take does not change the ratio of the de- 
cision. On behalf of the respondents Lallu 
Singh’s case. AIR 1936 All. 136 was read 
in detail. The facts of the Allahabad case 
were very much distinguishable from the 
facts in the present case. It was held in 
the Allahabad case that the very mort- 
gage was invalid and it was found that 
there being no mortgage. no mortgagor. 
no mortgagee, there could be no redempt-~ 
ion. The suit was held to be a suit for re- 
covery of possession. Mr. Bhandari vlaced 
reliance on the following passage from Dr. 
Sir Rashbehari Ghose’s Law of Mortgage. 
Vol. 1. Edn. 5. p 241 referred to in the 
‘Allahabad decision at page 156:— 


“The question whether a mortgagor 
may redeem the mortgage on payment of 
the money due on foot of his security 
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without also discharging other debts due 
from him to the mortgagee in spite of an 
agreement to the contrary has giyen rise 
to some controversy. The solution how- 
ever, is not very difficult. Of course. if 
the land is charged by wav of mortgage 
with the repayment of such debts. the 
mortgagor can redeem only on payment 
of all the moneys so secured. But if 
there is no pledge of the land. a mere 
agreement to pay other debts which may 
be due to the mortgagee as one of the 
conditions of redemption. will not be 
binding upon the mortgagor so as to pre- 
vent him from redeeming on payment 
of the second debt only.” 


12. Their Lordships further said 
that the case quoted at the foot. includ- 
ing Sheo Shankar v. Parma. (1904) ILB 
26 All 559 on which the above 
passage is based are all cases in 
which such a covenant was held to be 
a clog. This is now an exploded doctrine 
and cannot be be accepted in view of sub- 
sequent cases. The last word on the sub- 
ject has been said by their Lordships of 
the Privy Council in Shankar Din v. 
Gokal Prasad. (1912) ILR 34 All 620 (PC) 
in which it has been held that: 


“There is nothing in law to prevent 
the parties to a mortgage from coming to 
a subsequent arrangement  aualifving 
the right to redeem. In this case the 
mortgage which it was sought to redeem 
was dated in 1816, and in 1870 the mort- 
gayors had. in consideration of certain ad- 
ditional benefit reserved to them under 
a compromise, agreed to subiect their 
right of redemption to certain conditions. 
The deed having been lost. the onus was 
on the plaintiffs to prove the terms of the 
mortgage, so as to show that the suit was 
not barred by Section 6. Oudh Estates 
Act (1 of 1860) (see Raia Kishan Dutt 
Ram Pandey v. Narendar Bahadoor Singh, 
(1875) 3Ind. App 85 (PC) which onus 
he was found unable to discharge. Held 
(affirming the decision of the Judicial 
Commissioner of Oudh) that the plaintiffs 
were not in any case entitled to redeem 
as long as there was no breach by the de- 
fendants of the covenants contained in 
the compromise” 


13. Their Lordships further held 
that there is a long current of authorities 
which support the view that stipulations 
to pay. occurring in subsequent bonds. 
which do not create a charge are binding 
on the mortgagor and those bound by his 
personal obligations. such as heirs or 
donees, but not on transferees for con~ 
siderations. It was further observed:— 


“The mere existence of a subsequent 
mortgage or charge created by a sub- 
sequent deed not per se makes it incumb- 
ent on the mortgagor to pay the money 
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due in respect of such mortgage or charge 
as a condition precedent to the redemp- 
tion of an anterior mortgage. It is only 
a stipulation contained in the subseauent 
mortgage deed, or deed of charge. viz. 
that the mortgagor shall not redeem with- 
out payment of subsequent advances. 
which binds him to do so. This is clear 
from the terms of Section 61. T. P Act, 
which provides that: 


“A mortgagor seeking to redeem any 
one mortgage, shall, in the absence of a 
contract to the contrarv. be entitled to do 
so without paying any money due under 
any separate mortgage. made by him. or 
by any person through whom he claims. 
on property other than that comprised in 
the mortgage which he seeks to redeem.” 


It is. therefore, “the contract to pay” 
and not the nature of the subsequent 
transaction which creates the obligation. 
In Khuda Baksh v. Alimunnissa — (1905) 
ILR 27 All. 313 — it was held that in the 
absence of a stipulation in a deed of fur- 
ther charge that the redemption shall not 
take place without payment of subseauent 
advance, the mortgagor can redeem with- 
out paving subsequent advances though 
charged on the mortgaged property. 
There is no warrant for the proposition 
that the creditor cannot recover sums 
due under later bonds. unless they 
amount to usufructuary mortgages. No 
case has ever gone to this length. and in 
practice such a second mortgage with pos- 
session is rare. if it can take place at all. 
The mortgagee being already in posses- 
sion, the mortgagor cannot agree to de- 
liver possession again. He can only 
authorize the mortgagee to retain posses- 
sion till subsequent advances are paid.” 


14. Following the observations re- 
ferred to above. it is clear that subsequent 
stipulation that the advances will be paid 
before the mortgaged property is redeem- 
ed is not bad in law. In (1912) ILR 34 
All, 620 (PC). it was held by their Lord- 
ships of the Privy Council that there is 
nothing in law to prevent the parties to 
a mortgage from coming to a subseauent 
arrangement qualifving the right to re~ 
deem. This case was also referred to in 
the Allahabad case. 


15. In view of what has been dis~ 
cussed above, the decision of Modi J. is 
correct and I am in respectful agree- 
ment with the same and it needs no re~ 
consideration as it is based on the Privy 
Council decision referred to above. The 
lower appellate court has referred to the 
Allahabad Full Bench case. As discussed 
above, it does not support the plaintiffs 
case. Rather it lends support to the con- 
tention urged on behalf of the mortgagee. 
Baldeo Rai v. Murli Rai (1912) 16 Ind. 


Kalyan Mal v. State 


A.L R 


Cas 638 (supra) was also referred to by 
the lower appellate court. In this case it 
was only decided that the subseauent 
bond did not amount to a mortgage. It 
has not been canvassed here by any party 
that the subsequent agreement dated 23 
10-1941 wasa mortgage. As already noticed 
above, it is common ground between the 
parties that it [was a charge on the pro- 
perty already mortgaged. Kesar Kunwar 
v. Kashi Ram. 30 Ind. Cas 777 = (AIR 
1915 All 480) (supra) has also been referr- 
ed by the lower appellate court. In that 
case, the second transaction was held to 
be a simple mortgage and on that pre- 
mise, it was held that the mortgagor was 
entitled to recover the possession of the 
property without paving the money due 
under the second mortgage. In this view 
of the matter. I am clearly of the opinion 
that the stipulation contained in the docu- 
ment dated 23-10-1941 kept the defend- 
ants’ claim of|Rs. 2354.10.9 alive till the 
date the plaintiff mortgagor sought to re« 
deem the property under mortgage of 1937, 
It was not abligatory on the defendants to 
have filed a shit for the recovery of the 
money due under the second agreement. 
They were well within their right to 
have waited for the day the mortgagor 
went to them|to seek the redemption of 
the property and they were justified in 
using that agreement for enforcing their 
claim for the amount of Rs. 2354-10-9. The 
agreement cannot be said to be foreign 
to law and it jis quite valid. 

16. In the result. the appeal suc« 
ceeds. the appellate judgment and decree 
passed by the [lower appellate court is set 
aside and a preliminary decree passed by 
the trial Court is restored with the modi- 
fication that the plaintiff shall pay a sum 
of Rs. 4854.10,9 on or before 10-7-1972. 
Respondent shall pay costs of the appel- 


lants throughout. 


17. Leana counsel for the res- 


pondent pravs for leave to appeal to the 
Division Bench. In view of the fact that 
the point is well settled. I do not think it 
to be a fit case for grant of leave. The 
leave is refused. 

Appeal allowed. 
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Kalyan Mal Jaisani. Petitioner wv. 
The State of [Raiasthan, Respondent. 
Civil Writ Petn. No. 45 of 1971. Dj/x 
3-3-1972. 


Constitution of India, Art. 226 -<« 
Who can apply — A person who has no per- 
sonal interest in the subject-matter of the 
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writ petition or is not prejudicially affect- 
ed by the impugned act cannot in- 
voke Article 226 and hence a per- 
son who is simply interested in the 
spread of social education and was res- 
ponsible for promoting it in the State has 
no locus standi to maintain a petition for 
mandamus to Govt. to constitute a Social 
Education Board in accordance with Sec- 
tion 3 Rajasthan Social Education Board 
Act and the fact that he is likely to be 
nominated makes no difference. AIR 1966 
SC 828 and AIR 1971 Mys, 84 and (1911) 
1 KB 560 (Per Avory J), Relied on; AIR 
1966 SC 81, Explained. (Paras 15, 18, 19) 


Cases Referred: Chronological Paras 


AIR 1971 Mys 84 = (1971) 2 Mys. 
LJ 328, Dr. Rudriah v. Chancellor 
V. A. S. Bangalore (rae i 


AIR 1966 SC 81 = 1965-3 SCR 536 
Dwarka Nath v. Inc. Tax Officer, . 
Spl. Circle D- Ward Kanpur 

AIR 1966 SC 828 = (1966) 2 SCR 
172, G. Venkateswara Rao v. Govt. 
of Andhra Pradesh 6, 7,10, 15,17 

AIR 1962 SC 1044 = (1962) 2 SCA 
147. Calcutta Gas Co. (Proprietary) 


Ltd v. State of West Bengal 11 
1911-1 K. B. 560 = 80 LJ KB 263, 

King v. Manchester Coron. 6. 13 
1897-1 QB 498 = 66 LJ QB 403, 

Reg v. Lewisham Union 14 


Marudhar Mridul. for Petitioner; 5. 
Tewari. Dy. Govt, Advocate. for the 
tate. 


ORDER :— Kalyanmal Jaisani has 
filed this writ petition under Article 226 
of the Constitution praving that a writ of 
mandamus. or any other appropriate writ. 
order or direction be issued to the State 
Government to immediately constitute a 
Board in accordance with the provisions 
of Section 3 of the Rajasthan Social 


Education Board Act. 1961 (herein- 
after called the Act), 
2. The petitioner’s case is that the 


State legislature enacted a law known as 
the Rajasthan Social Education Board. 
Act, 1961. whereby a legislative mandate 
was issued to the Government to con- 
stitute a Social Education Board for 
Rajasthan under Section 3 of the Act. His 
grievance is that the State Government 
has not carried out this legislative direc- 
tive for the last 11 vears and, therefore, 
this Court may issue a writ of mandamus 
to the State Government to constitute the 
said Board. 


3. The petitioner while filing this 
writ petition averred that he is deenlv 
interested in the Social Education in the 
sense that he was responsible for under- 


Kalyan Mal v. State (Tyagi J.) 


[Prs. 1-4] Raf. 235 


taking number of projects such as Village 
Leaders Traning Camps. production of 
literature for new literates and continuing 
education programme etc. etc. He also 
mentioned that he is associated with the 
Rajasthan Vidyapith, Udaipur. wherein 
he is Director of the Adult & Social 
Education Department. He is also a life 
member of Indian Adult Education As- 
sociation, New Delhi. He further men- 
tioned that he was the Secretary-General 
of the All India Seminar on Adult Educa- 
tion held in 1956 and. therefore. he is 
deeply interested in the constitution of 
the Board. 


4, A reply has been filed on be- 
half of the State Government where the 
interest of the petitioner in the spread of 
Adult Education has been admitted but 
it is averred that the petitioner has no 
locus standi to file this writ petition as 
he has no personal interest and he has 
not been in any manner preiudiced for 
not constituting the Board under Section 
3 of the Act. The State Government 
also averred in its reply that formerly 
there were posts of Social Education 
Organisers and District Social Education 
Officers to look after the work of the 
Social Education but now the work of the 
Social Education is carried on by better 
qualified personnel known . as Education 
Extension Officers attached to the 
Panchavat Samitis in rural areas, and 
Sub Deputy Inspectors in urban areas. 
According to the State. the minimum 
qualification prescribed for such personnel 
are degree in Arts/Science/Commerce 
with degree in Education. whereas no 
such qualifications were prescribed for the 
posts of the Social Education Organisers 
in the past who were generally Matri- 
culates or Intermediates. It is further 
contended that the work of the Extension 
Officers and the Sub Deputy Inspectors is 
supervised by the Deputy Inspector of 
Schools and Inspector of Schools under 


the directions of the Denutv Director 
(Social Education). Rajasthan. who. in 
turn functions under the Director of 


Primary and Secondarv Education. Raia- 
sthan. According to the tenor of this 
reply an effort is being made by the State 
to show that the Government is co-ordina-~ 
ting the work of the social education car- 
ried on by voluntary and private educa- 
tional institutions by the Deputy Director 
(Social Education). Raiasthan. It is. how- 
ever, admitted that the Board could not 
be constituted for various reasons up-till 
now. During the course of arsuments. 
learned Deputy Government Advocate 
urged that the State Government is 
watching the developments in other States 
in the growth of Social Education and it 
is likely that at the appropriate time the 
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Board may be constituted under Section 3 
of the Act. 


5. These rival contentions made 
by the parties raise an important ques- 
tion whether a person who has no per- 
sonal interest in the matter or who has 
not been prejudiciallv affected by the act 
of the State can file a writ petition de= 
manding the issue of a writ of mandamus. 


G. Mr. Mridul. appearing on be=« 
half of the petitioner. has argued that the 
language of Art. 226 of the Constitution 
confers a very wide power on this Court 
to issue writs to any person or authority. 
including in appropriate cases any Gov- 
ernment, in the nature of habeas corpus. 
madamus, prohibition. quo warranto and 
certiorari for the enforcement of any of 
the rights conferred by Part III of the 
Constitution and for any other purpose. 
Besides issuing the writs. this Court has 
been conferred with an authority to issue 
appropriate order or diection and. there- 
fore, he urged that the limitations that 
have been put on the Courts in England 
for issuing the prerogative writs should 
not fetter the powers of this Court to 
issue in appropriate cases orders or dir- 
ections even if personal interest of a per- 
son who comes to this Court mav not be 
involved. In support of this contention. 
Mr. Mridul placed reliance on certain de- 
cisions of the Supreme Court viz. Dwarka 
Nath v. Income-tax Officer. Spl. Circle 
D-Ward. Kanpur AIR 1966 SC 81 and G. 
Venkateswara Rao v. Govt. of Andhra 
Pradesh. AIR 1966 SC 828 and also on 
the decision of the King’s Bench Division 
reported in the King v. Manchester Corp. 
(1911) 1 KB 560. 


7. Learned Deputy Government 
Advocate, on the contrary. urged that per- 
sonal rights or interests are the sine qua 
non. for issuing writs. orders or directions 
under Article 226 of the Constitution. and 
in sunport of this argument he placed 
reliance on the same authority of the 
Supreme Court in AIR 1966 SC 828. He 
also referred to certain passages in Hals- 
bury’s Laws of England and also cited a 
recent judgment of the Mysore High 
Court in Dr. Rudriah v. Chancellor. U. A. 
S. Bangalore. AIR 1971 Mvys 84. 

8. In Dwarka Nath’s case' (AIR 
1966 SC 81) the Supreme Court has ob- 
served: 

This article (Article 226) is couched 
in comprehensive phraseology and it ex 
facie confers .a wide power on the High 
Court to reach injustice wherever it. is 
found. The Constitution designedly used 
a wide language in describing the nature 
of the power. the purpose for which and 
the person or authority against whom it 
can be exercised. It can issue writs in 
the nature of prerogative writs as under~ 
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stood in England: but the scope of those 
writs also is widened by the use of the 
expression ‘nature’. for the said expres- 
sion does not equate the writs that can 
be issued in India with those in England, 
but only draws an analogy from them. 
That apart High Courts can also issue 
directions. orders or writs other than the 
prerogative writs. It enables the High 
Courts to mould the reliefs to meet the 
peculiar and complicated requirements of 
this country. Any attempt to equate the 
scope of the power of the High Court 
under Art. 226 of the Constitution with 
that of the English Courts to issue prea 
rogative writs is to introduce the unneces~ 
sary procedural restrictions grown over 
the years in a comparatively small country 
like England with a unitary form of Gov~ 
ernment to vast country like India func- 
tioning under a federal structure. Such 
a construction defeats the purpose of the 
article itself. |/To say this is not to sav 
that the High Courts can function arbitra~ 
rily under this Article. Some limitations 
are implicit inithe article and others may 
be evolved to |direct the article through 
defined channels.” 


9, . This | passage undoubtedly gives 
an indication of the wide powers con 
ferred on the High Courts in India by the 
Constitution, but this decision does nof 
resolve the controversy which has been 
raised by the!State Government in this 
case. These observations are, therefore, 
hardly of any [avail to throw light on 
the real issue jto be determined by this 
Court. 

10. In AIR 1965 SC 828 this ques« 
tion whether a person having no personal 
interest in the matter has a locus standi 
to invoke the | jurisdiction of the High 
Court under Art. 226 of the Constitution or 
not was directly in issue. and the Sup- 
reme Court while deciding it observed as 
follows: 


“Article 226 confers a very wide 
power on the|High Court to issue direc- 
tions and writs of the nature mentioned 
therein for the enforcement of anv of the 
rights conferred by Part III or for any 
other purpose.| It is, therefore. clear that 
persons other [than those claiming funda- 
mental right can also approach the Court 
seeking a relief thereunder. The Arti- 
cle in terms does not describe the classes 
of persons entitled to apply thereunder: 
but it is implicit in the exercise of the 
extraordinary | jurisdiction that the relief 
arr for must be one to enforce a legal 
TIPE A E OE 


rily be the personal or individual risht of 
the petitioner|himself. though in the case 
of some of the writs like habeas corpus or 
quo warranto} this rule may have to. be 
relaxed or modified”. 
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11. In that case the petitioner had 
filed a writ petition for the issue of man- 
damus in connection with the setting up 
of a Primary Health Centre for which the 
villagers had collected a ‘fund of Rs. 
110,000/- and the petitioner was the Chair- 
man of the Committee set up by the 
villagers for that purpose and it was in 
that capacity that the writ petition was 
filed by the petitioner. It was in that 
background that the learned Judges 
traced the right of the petitioner to en- 
title him to take resort under the provi- 
sions of Article 226 of the Constitution 
and observed: 


“The appellant was. therefore, a re- 
presentative of the committee which was 
in law the trustee of the amounts collect- 
ed by it from the villagers for a public 
purpose. We have, therefore. no hesita- 
tion to hold that the appellant had the 
right to maintain the application under 
Article 226 of the Constitution. This Court 
held in the decision cited supra (AIR 1962 
SC 1044) that ‘ordinarily’ the petitioner 
who seeks to file an application under 
Art. 226 of the Constitution should be one 
who has a personal or individual right in 


the subiect matter of the petition. A per- 
sonal right need not bein respect ofa 
proprietary interest: it can also relate to 
an interest of a trustee. That apart. in 
exceptional cases as the expression ‘ordi- 
narily’ indicates. a person who has been 
prejudicially affected by an act or omis- 
sion of an authority can file a writ even 
though he has no proprietary or even 
fiduciary interest in the subiect-matter. 
thereof.” 

(underlining is mine) 


12. According to these observations 
of their Lordships the petitioner must 
have either personal or individual right 
in the subject-matter or must have been 
prejudicially affected by the order of the 
authority against whom a relief is sought 
in the proceedings under Art. 226 of the 
Constitution. This decision of the Sun- 
preme Court, to some extent, opens the 
doors of this Court for such persons who 
have no personal or fiduciary interest in 
the subject-matter. but it is essential that 
they must be preiudicially affected bv 
such act of the authority against whom a 
relief is sought in a petition under Arti- 
cle 226 of the Constitution. 


13. In (1911) 1 K B 560 this ques- 
tion has been discussed at length as to 
whether a person who has no interest in 
the subject-matter of the petition can ap- 
proach the Court for a writ of mandamus 
or not. An argument was advanced be- 
fore the Court in that case that a very 
slight special interest is encugh to sup- 
port an application for mandamus. and 
it was urged that it was not necessary 
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that a person who isinvoking the jurisdic 
tion of a Court must have a personal in« _ 
terest in the subject-matter of the peti- 
tion. In that case a writ petition was 
filed for issuing a rule for mandamus to 
the Corporation of Manchester to make 
by-laws in compliance with the provi- 
sions of the local Act. The interest shown 
in that case was that the Bill before the 
Parliament was opposed by the petitioner 
and it was on that opposition that Sec- 
tion 44 was ultimately incorporated in the 
Act of 1900 to protect the interest of the 
petitioner. The learned Judges were of 
opinion that the position of the petitioner 
ln that case was superior to that of a 
common informer inasmuch as the peti-~ 
tioner was responsible for having procur-~ 
ed the insertion in the Bill of a special 
clause for the protection of the general 
public and through them of their own 
trade interests also. and in that view it 
was held that the petitioner could invoke 
the jurisdiction of the Court for the issue 
of a rule for mandamus in that case. 

14. Lord Avory J. who. however, 
differed with the majority. observed. 
while approving the principle laid down 
regs v. Lewisham Union. (1897) 1 QB 

“The prosecutor must be clothed 
with a clear legal and equitable right to 
something which is properly the subiect 
of the writ. as a legal right by virtue of 
an act of Parliament............... When a 
party comes to this Court with some kind 
of personal right, and asks to have a duty 
of some one else towards him ordered to 
be performed by mandamus. he stands in 
a totally different position. When a per~ 
son who has no such individual right 
comes to the Court and asks to have a 
statutory or other duty performed the 
matter stands in a wholly different posi~ 
tion. Although it is true that that is not 
the ground on which the rule was there 
refused that was-a statement of the law 
which I believe to be perfectly accurate, 
and which seems to me to apply to the 
present case. In my opinion the Court is 
not entitled to take notice of what we are 
told took place in the committee room 
when this Bill was before the House. It 
does not appear to me that that confers 
upon the applicant the kind of legal per- 
sonal right which is referred to in the 
judgments which I have cited. For 
that reason I doubt whether the ap- 
plicants are persons who can properly ap- 
ply for this writ.” 


15. Tf we read these observations 
of Avory J. with what have been observed 
by the Supreme Court in AIR 1966 SC 
828. I am left in no doubt that a person 
who has no personal interest in the sub- 
ject-matter of the writ petition or who 
has not been preiudicially affected by the 
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impugned act cannot invoke the extra- 
ordinary jurisdiction of this Court under 
Article 226 of the Constitution. 


16. In Halsbury's Laws of Eng- 
land, Third Edition. Volume 11. at page 
105. it has been laid down that “the legal 
right to enforce the performance of a 
duty must be in the applicant himself. 
The Court will. therefore. only enforce 
the performance of statutory duties by 
publie bodies on the application of a per- 
son who can show that he has himself a 
legal right to insist on such performance. 
The fact that a person who opposed a bill 
before Parliament has obtained the in- 
sertion in it of a clause for the protec- 
tion of the general public. gives that per- 
son a special interest in the performance 
of the duty imposed bv the clause entitl- 
ing him to apvly for a mandamus. 
although his name does not appear in the 
clause: but the mere fact that a person 
is interested in the performance of a duty 
as a member of a class of persons. all of 
whom may be regarded as eauallv inter- 
ested. but himself having no particular 
ground for claiming performance. or that 
he has some ulterior purpose to serve, but 
No immediate interest on his own or anv 
other person’s behalf. will not be sufficient 
grounds for granting a mandamus.” 


17. In AIR 1971 Mvys. 84. the ap- 
pointment of the Vice-Chancellor of the 
Mysore University was challenged by the 
petitioner. A preliminary objection was 
raised that the petitioner had no locus 
standi to challenge the appointment as he 
was not personally interested in the 
matter. Their Lordships of the Mysore 
High Court. while deciding that issue 
observed that this allegation of the peti- 
tioner that he was interested in the de- 
velopment of agriculture in Mysore 
State and in the proper functioning of the 
Agricultural University was not sufficient 
to maintain the petition as the petitioner 
could not show that he had anv special 
interest in the subiect-matter of the peti- 
tion so as to treat his case as an excep- 
tional one as laid down by Subba Rao J. 
(as he then was) in the case of AIR 1966 
SC 828 and. therefore. the case of neti- 
tioner Patil was not considered to be an 
exception to the general rule that the 
petitioner must have a personal interest 
or he must be prejudiced by the act of 
an authority. 


18. In the instant case. the peti- 
tioner has stated that he is deeply inter- 
ested in the formation of the Board as he 
has interest in the spread of social educa- 
tion in the sense that he was responsible 
for undertaking various projects to pro- 
moting the social education in the State 
and that he was associated with the acti- 
vities that could further the cause of 
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social education in this area. This interest 
of the petitioner in view of what has 
been discussed labve is not sufficient to 
entitle him to! invoke the jurisdiction 
under Article 226 of the Constitution. 


19. Mr. |Mridul next urged that! 
looking to the interest shown by the peti- 
tioner and the! position held by him in 
Vidya Pith helis likely to be nominated 
on the Board iby the State Government 
if constituted| under the provisions of 
Section 3 of the Act and. therefore. he 
is prejudiced by not forming a Board 
under Section |3 of the Act. This argu- 
ment of Mr. Mridul cannot cut much ice 
because his nomination on the Board is 
not certain and! therefore. on this assump- 
tion that he might be nominated on the 
Board he should feel aggrieved by not 
carrying out the mandate of the legisla- 
ture by the State Government. On this 
ground also. I| do not feel that the veti- 
tioner has a right to invoke the extra- 
ordinary jurisdiction of this Court. 

" 20. The! petition. therefore. fails 
and it is hereby dismissed. No order as 
to costs. 





Petition dismissed. 
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Bundu. Applicant v. Smt. Hashmat, 


Respondent., 


Civil Revn. Appln. No. 377 of 1971, 
D/- 25-1-1972. | against order of Dinesh 
Chand Hajala Addl. Civil J. No. 4, Jaipur 


City D/- 3-5- -1971. 
(A) Civil P. C. (1908), S, 11 — Prin- 


ciples of constructive res judicata — Ap- 
plication of — interlocutory order in the 
first application bars the second applica- 
tion in the same litigation seeking the 
same relief even it may be on different 
ground. AIR 1960 SC 941, Relied. 

| (Para 7) 


The plaintiff filed an application on 
15-12-69 in which it was alleged that a 
default was committed bv the defendant 
in making the [deposit in accordance with 
Clauses (4). (5) and (6) of Section 13 in- 
asmuch as the|amount determined bv the 
court was not deposited within two 
months as allowed bv it. This application 
was dismissed| on 7-2-70. That order 
operated as resiudicata andthe plaintiff 
was precluded | from re-agitating the mat- 
ter that a default was committed bv the 
defendant which attracted Section 13 (6). 

(Para 7) 


(B) Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950), 


BP/EP/A716/72/YPP 
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S. 13 (4), (5) (6) — Benefits accruing under 
the section — Landlord can waive those 
benefits. (Para 10) 


The language of the section does not 
impose any prohibition or impose any re- 
striction an a landlord for waiving benefits 
accruing to him by virtue of these sec- 
tions like sub-section (1) of Section 13 
which is prefixed by the words “not- 
withstanding anything meee es in anv 
law or contract ett................ 


“(Dave 10) 
Cases Referred: Chronological Paras 


AIR 1971 SC 2213 = (1971) I SCC 
619, Lachoo Mal v. Radhey Shvam 10 
AIR 1971 SC 2355 = (1970) 3 SCR 
830. Mathura Prasad v. Dossibai 8 
1970 Rai LW 170 = 1970 Ren. C.J 
608, Jodhrai v. Suleman 
AIR 1960 SC 941 = (1960) 3 SCR 590 
Satvyadhyan v. Smt. Deoraiin Debi 6 


D. P. Gupta. for Applicant; P. N. Datt 
for Respondent. 


ORDER :— This is a revision av- 
plication by the defendant against an abv- 
pellate order of Additional Civil Judge 
No. 4 Jaipur City. striking out his de- 
fence under Section 13 (6) of the Raia- 
sthan Premises (Control of Rent & Evic- 
tion) Act. 1950. 


2. The suit for eiectment was filed 
on 21-5-68 inter alia on the ground of de- 
fault. 31st July 1968 was the first date of 


hearing. On that date the defendant 
sought an adiournment for filing the 
written statement. The case was ad- 


journed to 6-8-68. On that date he filed 
his written statement. He also filed an 
application under Section 13 (4) and (5). 
On 14-3-69 an order determining the rent 
and interest pavable by the defendant 
was passed by the court and two months 
time was allowed to make the deposit. 
On 15-12-69 the plaintiff filed an applica- 
tion for striking out the defence of the 
defendant under Section 13 (6) on the 
ground that the deposit of the amount 
determined under Section 13 (5) was not 
made within two months. This applica- 
tion was rejected on 7-2-70. There were 
two suits pending between the parties. 
Both were for recoverv of arrears of rent 
and for ejectment. but relating to two 
different shops. The number of the pre- 
sent suit was 208/1969. The monthly rent 
was Rs. 16/-. The other suit was No. 
298/69. The rent of the premises in that 
suit was Rs. 32/- per month. Bv, mistake 
in the tender the defendant had entered 
suit No. 298/69 as the suit in which the 
deposit was being made. 


3. The trial Court held that there 
was no default because of this mistake on 
the part of the defendant. The plaintiff 
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preferred an appeal which was dismissed 
on 30-7-70 and that order became final. 


A. It may be mentioned here that 
the only ground taken by the plaintiff in 
his application dated 15-12-69 asking the 
Court to strike out the defence of the de- 
fendant was that he had not made the de- 
posit of the amount determined under 
Section 13 (5) within the time allowed 
by the court for making it. On 16-2-70 
the plaintiff filed another application for 
striking out the defence of the defendant 
on the ground that he had neither deposit 
ed the amount of rent and interest nor 
made an application as contemplated 
under Section 13 (4) on the first date of 
hearing namely 31-7-68. This applica- 
tion was dismissed bv the trial court on 
19-10-70. The plaintiff preferred an :ap- 
peal which the appellate court allowed 
and struck out the defence of the defend- 
ant on the ground that he had neither 
made the deposit nor filed an anplication 
as contemplated under Section 13 (4) 


5. The contention on behalf of the 
defendant-anplicant in this revision ap- 
plication is that the second application of 
the plaintiff for striking out the defence 
of the defendant was barred by the 
principle of constructive res iudicata. 
Having heard the learned counsel for the 
parties I am of the ovinion that this con« 
tention must be upheld. 


6. In Satyadhyan v. Smt. Deorajin 
Debi, AIR 1960 SC 941 it was held that 
the principle of res judicata applies also 
as between two stages in the same litiga- 
tion to this extent that a court whether 
the trial court or a higher court having at 
an earlier stage decided a matter in one 
way will not allow the parties to re-agi- 
tate the matter again ata subsequent 
stage of the same proceedings. 


7. The plaintiff filed an applica- 
tion on 15-12-69 in which it was alleged 
that a default was committed by the de- 
fendant in making the denosit in accord- 
ance with clauses (4). (5) and (6) of sec- 
tion 13 inasmuch as the amount deter- 
mined by the court was not deposited 
within two months as allowed bvit. This 
application was dismissed on 7-2-70. That 
order operated as res judicata and the 
plaintiff was precluded from re-agitating 
the matter that a default was committed 
by the defendant which attracted S. 13 (6). 
In this application the plaintiff could also 
have taken the ground which he took in 
the subsequent application dated 16-2-70 
and bv the principle of constructive res 
judicata the trial Court wil be deemed to 
have decided by its order dated 7-2-70 that 
no non~compliance of clauses (4) and (5) of 
Section 13 had been made by the defend- 
ant entitling the plaintiff to have his 
defence struck out under Clause (6). The 
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plaintiff was accordingly estopped from 
asking the Court to strike out the defence 
of the defendant under Section 13 (6) 
after the order dated 7-2-70 on a ground 
not urged when that order was passed. 
The plaintiff preferred an appeal against 
the order dated 7-2-70 which was dismiss- 
ed on 30-7-70 and this order became final. 


8. On behalf of the plaintiff it was 
contended that the ground taken in the 
application dated 16-2-70 namely that the 
defendant committed a. default within 
the meaning of Section 13 (6) as-he neither 
made the deposit nor filed an application 
for grant of time for making a deposit as 
contemplated under Section 13 (4) on the 
first date of hearing namely 31-7-68 rais- 
ed a question of jurisdiction of the Court 
and: therefore the principle of res iudi- 
cata was not applicable to it. Reliance was 
placed on Mathura Prasad v. Dossibai. 
AIR 1971 SC 2355. In my opinion no aues- 
tion relating to the jurisdiction of the 
Court arises in the present case and the 
principle of constructive res judicata is 
fully applicable to it. 


‘9, Another contention on behalf 
of the plaintiff was that in view of the 
provisions of sub-sections (4). (5) and (6) 
of Section 13 the Court was bound to 
strike out the defence of the defendant 
suo motu whether the plaintiff applied for 
it or not and the plaintiff could not have 
waived the benefit accruing to him. Reli- 
ance was placed on the ‘decision of a 
learned single Judge of this 
Jodhrai v. Suleman, 1970 Rai LW 170. It 
was held in that case that the Raiasthan 
Premises (Control of Rent and Eviction) 
Act is a special law made for the pro- 
tection of the tenant from eviction and is 
thus for the benefit of a section -of the 
public. 
to hold that this statute has been enacted 
- on the ground of public policy. The 
nature of the obligation imposed under 
Section 13 (4) is. of an imperative nature 
and the admission of waiver or estoppel 

would nullify this statutory provision. 


10. With all respect I am. unable 
fo agree with the view taken in the 
above case. The Act has no doubt been 
passed to give protection to tenants. who 
constitute a weaker section of the societv 
needing such protection. Only such vro= 
visions of the Act as given protection to 
the tenant cannot be allowed to be waived 
by him. The provisions of the Act which 
confer benefit on the landlord can be 
waived by the latter. In this connection 
I may refer to the decision of the Sup- 
reme Court in Lachoo Mal v. Radhev 
Shyam (1971) 1 SCC 619 = (AIR 1971 SC 
9213). In that case the appellant. an old 
tenant of respondent, entered into an 
agreement with the latter that he will 
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vacate the shop for one month to enable 


respondent to construct an upstair portion 
for his own use, but that he should re- 
sume Possession of the shop after the 
period at the same olJ rent. He took 
back possession. after the construction. 
But as respondent refused to take the 
rent, the appellant deposited the rent 
under Section |7-C of U. P. (Temporarv) 
Control of Rent and Eviction Act. 1947. 
The respondent, served a notice to auit and 
later filed a suit for ejectment of the 
appellant and for arrears of rent. The 
suit was dismissed as the appellant was 
entitled to protection under Section 3 of 
the Act. It was reversed in first appeal 
and duly confirmed by the High Court in 
second appeal. The Supreme Court held— 


(i) The respondent cannot claim the 
benefit of S. 1-A of the Act on the plea 
of new construction after January 1. 1961’, 


-as he had waived his personal benefit by 


the agreement! with the appellant. The 
general principle is that every one has a 
right to waivejand to agree to waive the 
advantage of a law or rule made solely 
for the benefit and protection of the in- 
dividual in his private capacity which 
may be dispensed with without infrine~ 
ing any publie right or public policy. 


(ii) The said agreement is not unlaw= 
ful nor does the performance thereof de~ 
feat any provision of law under Sec- 
tion 23 of the Indian Contract Act. Sec~ 
tion 1-A does mot employ alanguage con- 
taining a prohibition against or impose 
any restriction on a landlord and a tenant 
entering into jan agreement that they 
would not be, governed by that Section. 


= So far as| the Rajasthan Act is con- 
cerned sub-section (1) of Section 13 is 
prefixed bv the words “notwithstanding 
anything contained in any law or contract 
no Court shall pass envy order. in favour 
of a landlord! whether in execution of a 
decree or otherwise, evicting the tenant 
so long he is ready and willing to pay rent 
therefor to the full 2xtent allowable by 
the Act. unless it is satisfied that one of 
the grounds given in clauses (a) to (h) of 
the sub-séction exists,” Sub-sections (4) 
(5) and (6) ate not prefixed by language 
similar to that used in sub-section (1). 

11. In the result, I allow the re- 
vision application and set aside the an~ 
pellate order of the Additional Civil Judge 
No. 4, Jaipur; City. striking out the de- 
fence of the | applicant. In the circum- 


-stances of the case, Ileave the parties to 


bear their own costs of these proceedings 
throughout. 
Revision allowed. 
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JAGAT NARAYAN, C. Jj. AND 
J. P. JAIN, J. 
. The State of Rajasthan _ and 
Appellants v. Rao Dhir Sin 
Respondents. 


= First Appeal No. 7 of 1964. D/- 21- 
N-1972, against decree of M, J. _Mardia, 
Sr. Civil J. No. 2, Jaipur City D/- 81-8- 
1963. 


(A) Rajasthan Court of Wards Act 
(28 of 1951). Sections 50 (1) and 54 (1) — 
Applicability — Exercise of powers under 
Section 50 (1) after release of estate from 
superintendence of Court of Wards — 
Suit in Civil Court — Not barred under 
Section 54 (1). 


After the estate of the minor is re- 
feased from the superintendence of the 
Court of Wards no payment can be made 
on behalf of the minor by the State under 
Section 50 (1). Payments. made by the 

tate out of the funds of the minor in its 
custody would be wholly unauthorised and 
the minor would be entitled to recover 
them by suit. Jurisdiction of Civil Court 
is not barred under Section 54 (1). 

(Para 17) 

(B) Civil P. C. (1908), Order 2, R. 2 
«a Applicability — Cause of action for 
recovery of amount in later suit covered 
by former suit — Claim for recovery of 
amount held barred: 


The cause of action for the former 
suit for an injunction restraining the 
State from making further pavment to 
third parties out of the funds of the plain- 
tiff in its possession was that the estate of 
the plaintiff had been released from the 
‘superintendence of the court of wards. 
that thereafter the court of wards had no 
authority to make anv payment without 
his consent that one such payment had 
already been made amounting to Rs. 5.649. 
In the subsequent suit claim was made 
ffor recovery of Rs. 5.649/-. 


Held. that the cause of action for the 
recovery of the amount was covered by 
the cause of action in the previous suit 
for injunction. The claim for recovery of 
the amount was therefore. barred bv O. 2 
R. 2 (Para 20) 


others. 
and others, 


= (©) Civil P. C. (1908), Order 39, 
Rule 1 — Injunction — Meaning of. 

An iniunction is a specific order of 
the Court forbidding the commission of a 
wrong threatened or the continuance of a 
wrongful course of action already begun. 

(Para 20) 

(D) Civil P. C. (1908). Order 32, 
Rules 1 & 3 — Gross negligence of next 
friend or guardian ad litem — Suit bv 
Minor to set aside decree or fresh suit on 
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same cause of action after attaining majo- 
rity —~ Maintainability — Applicability of 
Section 44, Evidence Act, (X-Ref:— Evi~ 
dence Act (1872), Section 44) — (Civil 
P. C. (1908), Order 2, Rule 2). 


Where a minor is properly represented 
in a suit, but the next friend or the guar- 
dian ad litem acts with gross negligence, 
the decree is still binding on the minor, 
minor cannot bring another suit through 
another next friend when the first suit is 
dismissed. Nor can he bring a suit on 
the same cause of action after attaining 
majority. Section 44, Evidence Act, cannot 
be extended to cases of gross negligence. 
AIR 1939 Bom 66 (FB) and AIR 1987 PC 
l1, Relied on; AIR 1921 Bom 484, held 
overruled by AIR 1939 Bom 66 (FB); AIR 
1951 All 372 and obiter observation in 
1910) 8 Ind Cas 547 (Punj), Dissented 
om, (Paras 28 & 80) 

(E) Limitation Act (1908), Art. 62 — 
Applicability — Suit for money received by 
guardian of minor — Article not applicable. 


The article only applies where it is 
the duty of the T receiving the money 
to pay it immediately to the person for 
whose use it is received. It is not the 
duty of the guardian to pay the money 
immediately on receipt to the minor. It 
is his duty to pay it when the minor at- 
tains majority. AIR 1952 Cal 280, Refer- 
red to. ara 85) 

F) Limitation Act (1908), Arts. 120 
and 89 — Applicability — Suit for recover- 
ing funds in hands of Court of wards. 


a. 


Ser, Si 


A suit by an ex-minor for recovering . 


his funds in the hands of the Court of 
Wards after the release of his estate from 
the superintendence of the Court of Wards 
is governed by Article 120 and not Arti- 
cle 89. The cause of action arises from 
the date when his estate is released, AIR 
1943 Pat 218 and AIR 1949 Nag 235, Re- 
lied on. (Para 39) 
(G) Civil P. C. (1908), O. 6, R. 17 — 
Amendment and limitation — Claim with 
regard to certain amount put forward for 
first time in amendment application — Ap- 
plication allowed — Claim relates back to 
date when amendment application was 
made and not to date of original plaint — 
(X-Ref:— Limitation Act (1908), S. 3); AIR 
1918 Cal 4438, Followed. (Para 40} 
(H) Civil P. C. (1908), S. 80 
Notice to Government before filing suit — 
Plaintif entitled to exclude period of two 
months under Section 15 (2), Limitation 
Act. (X-Ref:— Limitation Act (1908), Sec- 
tion 15 (8).) (Para 40) 
Cases Referred: Chronological Paras 
AIR 1952 Cal 230 = ILR (1949) 2 
Cal 557, Golam Panjatan v. Naja- 
fannessa Bibi 3 
AIR 1951 All 372 = 1950 All LJ 719 
(FB), Rameshwar Prasad v. Ram 
Chandra 29 


ed 
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AIR 1949 PC 78 = 75 Ind App 121, 
Md. Khalil Khan v. Mahbub Ali 


Mian 
AIR 1949 Nag 235 = 1949 Nag LJ 
154, Mirabai v. Kaushalyabai 87 
AIR 1943 Pat 218 = ILR 22 Pat 114, 
Mani Devi v. Anpurna Dai 36 
AIR 1989 Bom 66 = 41 Bom LR 59 
(FB), Krishnadas v. Vithoba 24, 28 
AIR 19387 PC 1 = 64 Ind App 17, 
Venkata Seshayya v. Kotiswara Rao 


28 
AIR 1987 Bom 834 = 89 Bom LR 85], 
Kisandas v. Godavaribai 33 
AIR 1931 PC 9 = 58 Ind App 1, Anna- 


malai v. Muthukaruppan 38 
AIR 1921 Bom 484 = 28 Bom LR 

250, Vyankat. v. Onkar 23 
AIR 1918 Cal 448 = 41 Ind Cas 728, 

Manindra Chandra v, Ranglal 40 
(1910) 8 Ind Cas 547 = 1910 Punj 

LR 99, Gurdevi v. Raman Mal 30 


M. L. Shrimal, Addl. Government 


Advocate, for the State; M. M. Tewari (for. 


No. 1) and 
pondents. 


JAGAT NARAYAN, C. J.— This is 
an appeal by the State against a decree of 
the Senior Civil Judge No. 2, Jaipur City, 
in a suit for recovery of money institute 
by Rao Dhir Singh, respondent. 


P. N. Datt (for No. 2), for Res- 


2. Rao Pratap Singh, the grand- 
father of the plaintif, was the Jagirdar of 
Shahpura Thikana. Vilage Misriawas 


and 100 Bighas of land in village Locha-ka- 
bas were granted to one Jai Narain Misra 
as Muafi. Jai Narain died in 1932 and 
on 22-6-32 his adopted son Badri Prasad 
Misra, respondent No. 2, applied for Mat- 
mi to the then State of Jaipur. On 28- 
6-82 the land granted to Jai Narain Misra 
was attached pending Matmi. Rao Prata 
Singh filed an objection that the Muati 
grant had been made by his Thikana and 
he alone had a right to sanction Matmi. 
This objection was rejected and Muafi was 
sanctioned in favour of Badri Prasad. Rao 
Pratap Singh filed an appeal to the Coun- 
cil of the State which was dismissed on 
92-2-86 and Matmi was finally sanctioned 


in favour of Badri Prasad. Rao Pratap 
Singh then raised a dispute about the 
boundaries of Misriawas. This was de- 


cided by the Deputy Commissioner, Jhun- 
jhunu on 25-6-46. 


3. In 1942 Rao Pratap Singh died 
and was succeeded by his grandson Rao 
Dhir Singh, who was a minor. The Thi- 
kana was taken under the superintendence 
of Court of wards on 16-10-42. 


4. Against the order of the De- 
puty Commissioner fixing the boundaries 
and area of Misriawas the Thikana filed 
an appeal to the Board of Revenue, which 
was dismissed on 3830-6-47. A revision was 
then filed to the Revenue Minister which 
was dismissed on 28-6-48. On a review 
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petition by the Thikana the Revenue Minis~ 
ter directed the Board of Revenue to make 
further enquiry. Badri Prasad then filed 
a writ petition in the High Court challeng- 
ing that order, On 4-10-51 the Govern- 
ment withdrew that order and Badri Pra- 
sad’s writ petition was withdrawn on 11- 
10-51. A writ petition was then filed on 
behalf of Rao Dhir Singh in the High 
Court which was also dismissed on 18-12- 
53. In this writ petition the order of the 
Government dated 4-10-51 withdrawing its 
earlier order dated 25-9-49 was challenged 
and the writ petition was dismissed on the 
ground that it was an executive order and 
could not be challenged by means of a 
writ petition. 

5. On 13-12-49 the muafi lands 
of Badri Prasad were released from attach- 
ment by the State Government. On 14- 
12-49 he filed an application for refund of 
the income of the lands during the period 
of attachment after making deductions for 
Matmi dues and expenses. On this ap- 
plication an enquiry was ordered and it 
was reported that the Tehsil had made 
collections from the Muafi lands of Badri 
Prasad only in 1948 and 1949 and that 
during the remaining years collections had 
been made by Rao Pratap Singh and after 
his death by the Court of Wards on be- 
half of Rao Dhir Singh. 


6. Before any action was taken 
on the application of Badri Prasad dated 
14-12-49 Rao Dhir Singh attained the age 
of 18 years on 10-8-53 and his Thikana 
was released from the superintendence of 
the Court of Wards on 16-1-54. 


T: Before the release of the estate 
from its superintendence the court of 
wards appointed Thakur Mukand Singh, 
Jagirdar of Thikana Chanod as the guard- 
ian of the person and property of Rao 
Dhir Singh under Section 48 of the Rajas- 
than Court of Wards Act, 1951, which 
runs as follows:— 


“48. Appointment of guardian on re- 
léase of minor.— (1) When the Court of 
Wards decides to release from its superin- 
tendence, the person and estate of any 
minor, it may, before such release by an 
order in writing, appoint any person to be 
the guardian of the person or estate or 
both of such minor. 

(2) Such appointment shall take effect 
from the date of such release. 


(8) In appointing a guardian under 
this section, the Court of Wards shall be 
guided by the provisions of Section 17 of 
the Guardians and Wards Act, 1890. 


(4) Every such appointment shall be 
notified to the District Judge within whose 
jurisdiction, the estate or any portion there- 
of is situated. 

(5) Every such guardian shall be 
deemed to have been appointed by such 
District Judge and to be subject to his 
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jurisdiction as if so appointed and shall 
ve and he subject to the same rights, 

duties and liabilities as if he has been ap- 
ointed under the Guardi and War 
ct, 1890.” 


8. On 6-11-54 the Government of 
Rajasthan passed an order, Ex. 5, direct- 
ing that a sum of Rs. 5,649-4-3 which was 
deposited in the State Treasury but be- 
“iat to Thikana Shahpura, be paid to 
Badri Prasad and he may be asked to take 
steps to recover the balance of the money, 
from Thikana Shahbpura by instituting a 
suit in a court of competent jurisdiction, 
if he so liked. 


9. © Under the above order a sum 
of Rs. 5,254-4-3 was paid to Badri Pra- 
sad on 80-19-54 out of the funds of Rao 
Dhir Singh which was in the custody of 
the State Government, 


10. On 5-3-55 Thakur Mukand 
Singh instituted a suit on behalf of Rao 
Dhir Singh, who was minor. Ex. C-2/ 
D.W. 7 is the plaint of that suit. It was 
Stated in the plaint that on 16-1-54 the 
estate of the minor-plaintiff was released 
from the superintendence of the court of 
wards, but the money collected on behalf 
of the minor by it was not handed over. 
Further it was stated that a sum of 
Rs. 5,649/- was ordered to be paid to 
Badri Prasad despite the objections on be- 

of the minor and the same was actu- 
ally paid on 80th December, 1954. Fur- 
ther that after the release of the Thikana 
from the superintendence of the court of 
wards the latter was not authorised to 
make any payment on behalf of the plain- 
tiff without his consent. it was eged 
that the plaintiff apprehended that further 
sums of money will be paid despite the 
objections of the plaintiff by the court of 
wards. A permanent injunction was sought 
restraining the defendants (1, State of Ra- 
jasthan, 2. Chairman, Board of Revenue, 
3. Collector, Jaipur and Commissioner, 
Jaipur Division) from making any payment 
to any one out of the funds of the plain- 
tiff in the custody of the court of wards. 
With regard to the sum of Rs. 5,649/- 
which had already been paid, it was stat- 
ed that a separate suit shall be brought by 
the plaintiff. 

11. Badri Prasad applied for be- 
ing impleaded as a party to this suit. His 
application was allowed and on 28-1-55 
he filed a written statement, which is Ex. 
C-8/D.W. 7. In this written statement it 
was alleged that Thikana Shahpura had 
made collections from his lands from 1932 
to 1947 and the average income during 
these years was Rs, 4,000/- annually. He 
alleged that the money which was in depo- 
sit in the State Treasury and was paid to 
him was his money and not money be- 
longing to Shahpura Thikana. 


The above suit was dismissed 


12. 
for default on 2-8-56. On 10-8-56 Rao 
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Dhir Singh attained the age of 21 years 
and became major. 


13. Another order was passed by 
the Government on 26-12-56. It was di- 
rected to the Commissioner Ajmer Divi- 
sion asking him to pay to Badri Prasad 
the sum of Rs. 26,864-8-0 belonging to 
Thikana Shahpura which was lying in de- 
posit with the Commissioner, Ajmer, and 
the Collector, Jaipur. It was also directed 
that Badri Prasad may be informed that 
for recovering the balance remaining due 
to him from Shahpura Thikana after pay- 
ment of this sum he could file a suit in a 
court of competent jurisdiction. On 6-2-57 
Rao Dhir Singh filed a writ petition (No. 
19/1957) in the High Court for quashing 
the above order of the Government and for 
restraining the State from making pay- 
ment to Badri Prasad of the sum named 
in the order or of any other sum belong- 
ing to him in the custody of the State 
Government or its officers. 


14, On 8-2-57 a sum of Rupees 
3,583-11-0 was paid to Badri Prasad and 
also National Savings Certificates of the 
value of Rs. 21,000/- belonging to Rao 
Dhir Singh were ordered to be paid to him. 
The writ petition was thus rendered in- 
fructuous. 


15. The plaintiff thereafter served 
a notice under Section 80, C.P.C. and in- 
stituted the present suit on 17-8-57 against 
the following parties:— 


1. State of Rajasthan. 

2. Revenue Secretary. 

8. Commissioner, Ajmer Division. 

4. Collector, Jaipur District. 

5. Badri Prasad. 

6. Board of Revenue. 
In the plaint all the necessary facts were 
recited. With regard to the suit filed on 
behalf of the plaintiff during his minority 
by his guardian on 5-8-55 it was stated 
that it was dismissed for default on 


ac- 

count of the negligence of the guardian 

and had consequently no effect against 

him. The following reliefs were claim- 
é€d:— i 

1. Recovery of Rs. 5,649/- pis 

e- 


Rs. 3,533-11-0 with interest against 
fendants 1 and 5. 

2. Declaration that the orders dated 
6-11-54 and 26-12-56 were null and void. 


3. Permanent injunction restraining 
Badri Prasad, defendant No. 5 from utilis- 
ing the National Savings Certificates which 
had been delivered to him. 

On 13-2-58 the State Government got the 
amount of the National Savings Certifi- 
cates for Rs. 21,000/- belonging to Rao 
Dhir Singh, which had been handed over 
to Badri Prasad, paid to him by the post 
office. Badrj Prasad made a recital about 
the encashment in his written statement 
dated 18-38-58. The plaintiff then filed a 
amendment application on 29-2-60. This 


pred 
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amendment was allowed and the amended 
plaint was filed on 3-3-60. In the amend- 
ed plaint the following reliefs were claim- 
ed:— 


J. Recovery of Rs, 5,649/- plus 
, Rs. 3,533-11-0 plus Rs. 21,000/- together 
with interest from defendants Nos. 1 and 5. 

2. Declaration that the orders dated 
6-11-54 and 26-12-56 were without juris- 
diction and were void. 


The suit was contested by the State of 
: Rajasthan and by Badri Prasad on various 
| grounds. The trial Court decreed it for 
| the recovery of Rs. 80,182.69 (all the 8 
items claimed by the plaintif) with 
Rs. 1,847/- as interest at 8% till the date 
' of the suit on these amounts against de- 
fendants 1 to 4. The suit was dismissed 
against Badri Prasad. Against the above 
decree an appeal has been filed by defen- 
dants 1 to 4. The plaintif has not filed 
any cross-objection against Badri Prasad. 


16. The first contention on behalf 
of the appellants is that money was paid 
to Badri Prasad in exercise of the powers 
conferred by Section 50 (1) of the Rajas- 
than Court of Wards Act, 1951 and the 
exercise of discretion cannot be question- 
ed in civil Court by virtue of Section 54 
(1) of that Act. These provisions run as 
follows:-— 


“50 (1). When the Court of Wards 
retains superintendence of any estate under 
the provisions of Section 46, Section 47 
or Section 49, it may exercise all or any of 
the powers conferred by this Act in res- 
pect of such estate and may do all such 
things requisite for the proper care and 
management of the estate as the land- 
holder thereof if not disqualified might do 
for its care and management, and may pay 
such allowances to relatives and depen- 
dants of a deceased ward as may seem to 
it reasonable; all acts done by the Court 
of Wards in exercise of the powers con- 
ferred by this sub-section, shall be binding 
on the person who succeeds to such 
estate,” 

“54 (1). The ‘exercise of any discre- 
tion conferred on the Government or the 
Court of Wards by this Act, shall not be 
questioned in any Civil Court.” 

17. It will be seen that powers 
under Section 50 (1) can only be exercised 
uring the perio uring which the court 
of wards retains superintendence of any 
estate and Section 54 (1) is applicable only 
to acts performed in the exercise of the 
powers under Section 50 (1). After the 
estate of the plaintiff was released from 
the superintendence of the court of wards 
on 16-]-54 no payment could be made on 
behalf of the plaintiff either by the State 
or by any of its officers. The payments 
made by the State to Badri Prasad out of 
the ds of the plaintiff in its custody 
were wholly unauthorised and the plaintiff 
is entitled to recover them by suit. The 
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ae of the Civil Court is not bar- 
red, 


18. The next contention is that 
so far as the payment of Rs. 5,254-4-8 on 
30-12-54 under the order dated 6-11-54 is 
concerned the claim of the plaintiff is bar- 
red under Order 2, Rule 2, C.P.C. be 
cause the cause of action for its recovery 
was the same as the cause of action for the 
suit instituted on behalf of the plaintiff by 
his guardian for permanent injunction res- 
training the State of Rajasthan from mak- 
ing payments out of the funds of the 

aintiff in its hands, to any one without 

is consent. The contention on behalf of 
the plaintiff is that the cause of action for 
a suit for permanent injunction is different 
from the cause of action for a suit for re- 
covery of a specific sum of money. 


19. In Md. Khalil Khan v, Mab- 
bub Ali Mian, AIR 1949 PC 78 it was 
held that the cause of action means every 
fact which will be necessary for the plain- 
iif to prove if traversed in order to sup- 
port his right to the judgment. Further 
that the cause of action does not depend 
upon the character of the relief prayed 
for by the plaintiff; it refers to the media 
upon which the plaintiff asks the court to 
arrive at a conclusion in his favour. Their 
Lordships went on to hold that where the 
facts which would entitle the plaintiffs, in 
their new suit to recover property Y, to 
establish their title are substantially the 
same as those alleged in their former suit 
to recover property X, the causes of action 
in the two suits are identical and the plain- 
tiffs are barred by reason of Order 2, Rule 
2 from maintaining the new suit. 


20. In the former suit it was spe- 
cifically stated that a separate suit would 
be brought to recover the sum of Rupees 
5,649/-. The plaintif cannot avoid the 
bar by making such a declaration in hig 
plaint. The former suit was for an in- 
junction restraining the State from making 
further payment to third parties out of the 
funds of the plaintiff in its possession. An 
injunction is a specific order of the Court 
forbidding the commission of a wrong 
threatened or the continuance of a wrong- 

course of action already begun. The 
cause of action for the suit for injunction 
was that the estate of the plaintiff had 
been released from the superintendence of 
the court of wards on 16-13-54, that there- 
after the court of wards had no authority 
to make any payment out of the funds of 
the plaintiff in its custody to any one else 
without his consent, that one such payment 
had already been made amounting to 


Rs. 5,649/-, on 80-19-54 and that there 
was an apprehension that further pay- 
ments will be made. The cause of action| 


for the recovery of Rs. 5,649/- in the pre- 
sent suit is covered by the cause of action 
in the previous suit for injunction. Evi- 
dence to support a claim for the recovery 


", 
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of Rs. 5,649/- would have had to be given 
if the former suit had come up for trial 
in order to get relief of permanent injunc- 
tion prayed for in that suit. In this view 
of the matter the claim for the recove 

of Rs. 5,649/- (the actual amount pai 
was Rs. 5,254-4-8) is barred by Order 2, 
Rule 2, C.P.C. 


21. Next it was argued on behalf 
of the plaintiff that it was pleaded in the 
present suit that the guardian acted negli- 
gently in prosecuting the previous suit and 
that the very fact that the suit was dis- 
missed for default is sufficient to prove 
negligence on his part. This argument 
cannot be accepted because Badri Prasad 
filed a written statement in which he con- 
troverted the assertion that the ardian 
acted negligently. He alleged in the writ- 
ten statement that because he got himself 
impleaded as a party to the previous suit 
and filed a written statement disclosing the 
true facts the guardian thought it prudent 
not to prosecute that suit. It was for the 
plaintiff to have proved by evidence that 
the guardian acted negligently and did not 
deliberately refrain from prosecuting the 
suit because he thought that it wculd not 
be successful. 


22. Lastly it was contended on 
the basis of some authorities that even if 
a suit brought on behalf of a minor by his 
next friend is dismissed he can bring ano- 
ther suit on attaining majority in respect 
of the same cause of action. 


23. In Vyankat v. Onkar, AIR 
1921 Bom 434 during the minority of the 
laintiff his mother brought a suit on his 
behalf to recover possession over some of 
All the pro- 


the properties of his father. 
On 


perties were not included in that suit. 


attaining majority the plaintiff brought a 


suit to recover possession over those pro- 
perties which were left out in the previ- 
ous suit. It was held that the argument 
that the suit was barred under Order 2, 
R. 2. “Would not apply to a case like this 
where the previous proceedings were taken 
in the name of the minor by his next 
friend. The minor could not possibly be 
prejudiced by a mistake made by those 
representing him during his minority as his 
rights to sue in his own person only come 
into effect when he attains majority. He 
will, therefore, be entitled to disregard any 
roceedings which had been taken during 
his minority if his interests had not been 
properly safeguarded. I cannot ses how 
he could possibly be injured and prevent- 
ed from now suing for the suit property 
owing to the fact that his adoptive mother 
did not sue for it in 1910 during his minor- 
ity.” ° 

24. The above decision should be 
considered to have been overruled by the 
Full Bench decision of the same Court in 
Krishnadas v. Vithoba, AIR 1989 Bom 66 
(FB) in which it was held that mere gross 
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negligence, apart from fraud or collusion, 
on the part of the next friend or guardian 
ad litem of a minor litigant does-not afford 

e basis of a suit to set aside a decree 
against hi 


25. Section 44, Evidence Act runs 
as follows:— 
“Any party to a suit or other proceed- 


ing may show that any judgment, order 
or decree which is relevant under Section 
40, 41 or 42, and which has been proved 
by the adverse party, was delivered by a 
Court not competent to deliver it, or was 
obtained by fraud or collusion.” 

26. Section 40, Evidence Act lays 
down that the existence of any judgment, 
order or decree which by law prevents any 
court from taking cognizance of a suit or 
holding a trial, is a relevant fact when the 
question is whether such court ought to 
take cognizance of such suit or to hold 
such trial, 


` 27. Order 82, Rule 1 provides thať 
every suit by a minor shall be instituted 
in his name by a person who in such suit 
shall be called the next friend of the 
minor. Order 32, Rule 3 lays down that 
where the defendant is a minor the court 
shall appoint a proper person to be guard- 
jan for the suit for such minor. If a suit 
is not brought on behalf of a minor by a 
next friend the decree obtained in it is a 
nullity. So is the decree obtained in a 
suit against a minor in which he was not 
represented by a guardian ad litem. In 
eases falling under Section 44, Evidence 
Act namely where the decree is by a court 
which has no jurisdiction or which was ob- 
tained by fraud or collusion it is a nullity. 


28. Where however 
properly represented in a suit, but the 
next friend or the guardian ad litem acts 
with gross negligence, there is a diver- 
ence of judicial opinion as to whether the 
ecree is binding on the minor. The view 
of the Allahabad, Calcutta, Madras, Lahore 
and Patna High Courts is that the minor 
can file a suit in the Civil Court to avoid 
such a decree. The view of the Bombay 
High Court on the other hand is that the 
minor cannot avoid the. decree. The re- 
asoning is that a plaintiff after he had got 
a person appointed as the guardian ad 
litem of the minor defendant could not be 
held responsible for the failure of the 
guardian ad litem to perform his duty and 
the anxiety of the Courts to protect an 
infant who cannot protect himself at the 
expense of finality in suits against infants 
was to be deprecated. It was pointed by 
the learned Judges in AIR 1989 Bom 66 
(FB) that in Venkata Seshayya v. Koti- 
swara Rao, 64 Ind App 17 = (AIR 1937 
PC 1) their Lordships of the Judicial! Com- 
mittee had held that Section 44, Evidence 
Act, could not be extended tọ cases of 
gross negligence. They were of the view 
that Section 44 defined with precision the 


a minor is 
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ounds of such avoidance as fraud or col- 
usion, and that negligence or gross negli- 
penre could not amount to fraud unless 
fraud or collusion was the proper inference 
from the facts. The other High Courts 
have however taken the view that the 
guardian of a minor is a trustee for the 
minor and he is under an obligation to 
look after the best interest of the minor 
and if the minor can show that the guard- 
ian had not done his duty and the minors 
interest was thereby jeopardised the minor 
has a substantive right to avoid the de- 
cree. These Courts have held that Section 
44, Evidence Act was permissive and not 
prohibitive. 


29. In Rameshwar Prasad v. Ram 
Chandra, AIR 1951 All 872 a Full Bench 
of the Allahabad High Court held that a 
decree passed in a suit in which the guard- 
jan or the next friend of the minor was 
grossly negligent is voidable and not void. 
That means that the decree is valid for all 
intents and purposes so long as it has not 
been duly avoided by the p havin 
the right to avoid it and within the perio 
of limitation prescribed for the purpose. 


= 80. In Gurdevi_ v. Raman Mal, 
(1910) 8 Ind Cas 547 (Punj) an obiter ob- 
servation was made by a learned single 
udge of the Punjab High Court to the 
effect that 


“as at present advised, I see no diff- 
culty in her suing again through another 
next friend, or suing on attaining majority.” 
This observation is not correct in our 
opinion. A decree ia which the minor is 
properly represented is binding on him. A 
minor suing through one next friend can- 
not bring another suit through another 
next friend when the first suit is dismissed. 
Nor can he bring a suit on the same cause 
of action after attaining majority. 


$1. Some other similar decisions 
were also cited, but they need not be 
noticed as in our opinion they do not lay 
down the law correctly. 


32. We are accordingly of the 
opinion that the claim made in the plaint 
with regard to the sum of Rs. 5,649/- is 
barred under Order 2, Rule 2, C.P.C. 


38. On behalf of the defendants 
it was contended that the suit was barre 
by limitation. The learned Additional 
Government Advocate argued that the suit 
was substantially one for setting aside the 
orders dated 6-11-54 and 26-12-56. The 
limitation provided under Article 14 to set 
aside any act or order of an officer of 
Government in his official capacity is one 


year from the date of the act or order. 
(Contd. on Column. 2) 
"62 For money payable by the 


defendant to the plaintiff for 
money received by the defen- 
dent for the plaintifi’s use. 
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Three 
years, 


A.I. R. 


So far as the order dated 6-11-54 is con- 
cerned the suit was brought beyond one 
year of the date of that order. We are 
of the opinion that Article 14 has no ap- 
plication to the present suit. The suit is 
substantially for the recovery of two sums 
of money paid to Badri Prasad on 30-12- i 
54 and 8-2-57 and the price of the Nation- * 
al Savings Certificates delivered to Badri 
Prasad on 8-2-57 and cashed by him on 
13-2-58. So long as the estate of the 
plaintiff was under the superintendence of 


the court of wards the relationship be- 
` tween them was a fiduciary one similar to 
that between a guardian and is ward. 


There is a divergence of judicial opinion 
as to the article of the Limitation Act ap- 
plicable in a suit by an ex-minor for ac- 
counts against an ex-guardian. In Kisan- 
das v. Godavaribai, AIR 19387 Bom 884 it 
was held that Section 27, Guardians .and 
Wards Act requires a guardian to deal with 
the minors property as carefully as if it 
were his own. In Section 20 a fiduciary 
relationship is created between the minor 
and his guardian and under Section 39 he 
has to perform the duties of his trust. But 
these provisions do not amount to vesting 
the prop in the guardian as a trustee 
for a specific purpose. The scheme of the 
Act shows that a guardian is regarded as 


an agent acting on behalf of the minor 
with a liability analogous to that of a 
trustee. That however does not make 


him an express trustee, 


In the Trusts Act also the only refer- 
ence to a guardian is in Illustration (h) to 
Section 88 which comes under the chapter 
“Of certain obligations in the nature of 
trusts’. This would mean that the rela- 
tion between a guardian and minor is fidu- 
ciary, and his obligations are based on a | 
constructive as opposed to an express trust. 


Where therefore a minor files a suit 
against the guardian for accounts more 


than 8 years after attaining majority the 
suit is barred by limitation as Section 10, 
Limitation Act is not helpful, a guardian 
not being an express trustee. In that case 
the suit was brought more than 7 years 
after attaining majority. The learned 
Judges did not say which article of the 
Limitation Act was applicable. 


34. In Golam Panjatan v. Naja- 
fannessa Bibi, AIR 1952 Cal 280 money 
was taken by the defendant as de facto _ 
guardian of minors. He executed a re- 
ceipt in which he said that the amount was 
in amanat with him. It was held that 
Article 145 did not apply, but that the pro- 
per article to apply was Article 62. There 


is no discussion as to why Article 62 was 

applicable. That article runs as follows:— 
When the 
money is 
received.” 
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35. A perusal of the wordings of 
third column goes to show that this article 
only applies where it is the duty of the 
person BN the mony to pay it im- 
mediately to the person for whose use it 
is received. Now it is not the duty of the 


guardian to pay the money immediately 


on receipt to the minor. It is his duty to 
pay it when the minor attains majority. 


36. In Mani Devi v. Anpurna Dai, 
AIR 1948 Pat 218 it was held that a 
guardian is not an agent of the ward with- 
in the meaning of Article 89. ‘The rela- 
tionship between the guardian and hi 
ward is in the nature of a fiduciary rela- 
tionship. A suit by an ex-minor for ac- 
counts against the ex-guardian is accord- 
ingly governed by Article 120 and not by 

icle 89. 

87. The same view was expressed 
in Mirabai v. Kaushalyabai, AIR 1949 Nag 
235 although the observation on the point 
is obiter. 


38. In Annamalai v. Muthukarup- 
pan, AIR 1981 PC 9 it was held that 
Article 62 does not apply to an equitable 
claim against a trustee liable to account, 
for an account and ascertainment of what 
may be due. 


of the opinion that 
applicable to the present 
suit. Cause of action for recovering the 
funds of the plaintiff in the hands of the 
court of wards arose on 16-1-54 when 
the estate was released from its superin- 
tendence. The plaintiff was entitled to 
bring a suit for the recovery of the suit 
amounts within 6 years of 16-1-54 or with- 
in 3 years of the date of his attaining 
majority namely 10-8-56. The claim with 
regard to the sums of Rs, 5,649-4-3 (out 
of which Rs. 5,254-4-8 were actually 
paid) and Rs. 3,583-11-0 was within li 
tation as they were made in the original 
plaint which was filed on 17-8-57, 


40. The claim with regard to 
Rs. 21,000/- the value of National Savings 
Certificates delivered to Badri Prasad on 
8-2-57 and cashed by him on 13-29-58 was 
mot made in the original plaint filed on 
17-8-57. No relief with regard to the 
National Savings Certificates was claimed 
against the State. This claim against the 
State was put forward for the first time in 
the amendment application dated 29-92-60. 
This claim cannot relate back to the date 
of the original plaint namely 17-8-57 as it 
was not made in that plaint. If any au- 
thority is needed for the proposition it is 
provided by the decision in Manindra 
Chandra v. Ranglal, AIR 1918 Cal 448. 
In that case the plaint filed in a suit for 
possession of certain plots of land was sub- 
sequently amended by the inclusion of 
certain other plots in the plaintiffs claim. 
It was held that the case was not one of 
amendment of plaint, but of an addition 
of entirely new lands and that therefore 


39. We are 
Article 120 is 
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as regards such new lands the suit must 
be taken to have been filed on the date 
when the claim in respect thereof was 
made by the application for amendment. 
But as we have held above that Article 
120 of the Limitation Act is applicable to 
the present suit the claim with regard to 
Rs. 21,000/- is also within limitation. As 
we have already said above the cause of 


action for recovering the funds of the 
plaintiff in the hands of the Court of 
Wards arose on 16-1-54 when the estate 
was released from its superintendence. 


The plaintiff served a notice under Sec- 
tion 80, C. P. C., before bringing the suit. 
He is entitled to exclude a period of two 
months under Section 15 (2) of the Limi- 


tation Act. The claim with regard to 
Rs. 21,000/- could therefore have been 
filed upto 16-83-60. It was put forward 


for the first time in the amendment appli- 
cation dated 29-29-60 which was allowed 
on 1-4-60. The amended plaint relates 
back to the date on which the amendment 
application was filed. We accordingly 
hold that the claim with regard to the 
sums of Rs. 5,254-4-3, Rs. 3.538-11-0 and 
Rs. 21,000/- is within limitation, but the 
claim with regard to Rs. 5,954-4-3 is 
barred under Order 2, Rule 2, C. P. C. 


4l. We accordingly allow the ap- 
peal in part, modify the decree of the 
trial Court and decree the suit of the 
plaintiff for the recovery of Rs. 24,533-11-0 
only with peo senate costs and interest 
as indicated hereinafter. On the sum of 
Rs. 8,533-11-0 the plaintiff will get in- 
terest at 412% per annum simple from 
17-8-57 till the date of realisation. On 
Rs. 21,000/- the plaintiff will get interest 
at 4%% per annum simple from 29-2-60 


to the date of realisation. The suit for 
recovery of Rs. 5,254-4-3 (Rs. 5,649-48 
wrongly claimed) is dismissed as being 
barred under Order 2, Rule 2, C. P. C. 

42. The plaintif and defendant 
No. 1 shall receive and 


; pay costs of this 
appeal in proportion to their success and 
failure. Having regard to the circums- 
tances of the case, we leave Badri Prasad 
to bear his own costs of the appeal. 


Appeal allowed in part. 
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JAGAT NARAYAN, C. J.:—- This is 
a special appeal against the judgment of 
a learned Single Judge of this Court in 
second appeal by special leave. 


2. Kesrimal, appellant-defendant, 
deceased, was a member of the Jodhpur 
Bullion Association. Laxmi Narain, res- 


pondent-plaintiff, entered into transactions 
with him in accordance with the rules and 
usage of that Association, He sold 51 bars 
of silver at rates varying between Rupees 
159/- and Rs. 159-8-0 on 4 different dates 
for the Vaida of Migsar Sudi 5, S 2011 
corresponding to 30th November, 1954. On 
25th November, .1954, the plaintif went 
to the shop of the defendant and asked 
his son Babulal and his Munim who were 
present at the shop to cover up the sale 
of 51 bars by purchasing 51 bars for the 
same Vaida. They told him that the sales 
had already been covered. The plaintiff 
had never given any such instructions to 
the defendant. He accordingly sent a 
telegram, Ex. A-29, to him on 26-11-54, 
which runs as follows:— 


“Yesterday, I asked you to square up 
my outstanding sale of fi one silver 
bars at the market closing rate, but as the 
rate substantially fell down you, in order 
to get undue advantage falsely alleged 
that you had covered up my sales. I 
never instructed you to cover my outstand- 
ing sales and in fact you never did so. 
still hold my outstanding sale standing 
with you and instruct you to cover up the 
sale immediately after the receipt of this 
telegram. ranni this you alone shall be 
responsible for all costs and consequences.” 


3. On the same day the defen- 
dant sent a telegram, Ex. A-80, to the 
laintiff in which he alleged that the 
[atter had personally squared up the sales 
on 283-11-54 and 24-11-54. This telegram 
runs as follows:— 


TR a eee a an nr 
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personally squared up your sales of fifty- 
one bars by purchasing twenty-five bars 
at Rs. 159-6-0 on 28-11-54, eighteen bars 
at 159-1-6, one bar at 159-1-9 and seven 
bars at 159-2-0 on 24-11-54. You have 
also taken full copies of all these accounts 
from us on 24-11-54 and agreed to pay 
Rs. 1,087-15-6 on 25th morning. But 
since you want to escape your liability you 
have sent this false telegram. Pay the 
outstanding amount within a week else 
taking legal steps.” 


4, The plaintiff then sent telegram, 
Ex. A-2 on 27-11-54 to the defendant in 
which he stated that he never squared. up 
the sale as alleged by the defendant. He 
claimed a sum of Rs. 6,698-2-0 from him 
at the rate of Rs. 154-6-0 which was the 
prevailing rate on 25-11-54 as well as 26- 
11-54. He stated that this amount was 
payable on 4th December. This telegram 
runs as follows:—+ 


“Your reply to my telegram is a tissue 
of lies and speaks well of your ulterior 
motives. Your allegation that 1 squared u 
sale of fifty-one bars absolutely false an 
invented with a view to escape your liabi- 
lity. Transaction never squared up by me 
nor I gave any instructions to that effect 
which will be proved at prope place. You 
never gave any statement o 
so there was no occasion to settle your ac- 
count, It is false that I ever received any 
copies of accounts and agreed to pay any 
amount. n e contrary claim 
from you Rs. 6,698-2-0 at the rate 154-6-0 
which was the prevailing rate when you 
received my telegram, I call upon you to 
make payment of the aforesaid amount on 


account ande 


4th December, 1954, the due date, other- © 


wise proceeding as may deem proper at 
your costs and consequences.” 


5. The present suit was instituted 
for the recovery of Rs. 6,694-1L0-0 on 3-12- 
57. It was contested by the defendant on 
the ground that under instructions of the 
plaintif the transactions had already been 
squared up on 28-11-54 and 24-11-54. 
This allegation has been disbelieved by the 
Courts below. It has also been held that 
according to the usage of the Jodhpur 
Bullion Association payment and delivery 
were to made or taken on the 8rd day 
after the date of Vaida. In this case the 
pron was to be made on 8rd Decem- 
er, 1954. The trial Court held that the 
suit was within limitation, but did not in- 
dicate which article of the limitation Act 
was applicable. The first appellate Court 
held that Article 89 of the Limitation Act 
was applicable. The learned Single Judge 
has held that Article 65 is applicable. The 
sole question which arises foe determina- 
tion by us is as to which article of the 
Limitation Act is applicable and whether 
the suit is within limitaton, 


6. The learned counsel for the 
appellants first contended that Article 90 


i 
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of the Limitation Act was gees 
referred to the following 3 decisions:— 


1. Devji Shivji v. Mohanlal, AIR 1960 
Pat 223. 

2. India Sugars & Refineries Ltd. v. 
paate of V. Ramalingam, AIR 1953 Mad 


3. A. C. Mukerji v. Benares Munici- 
pality, AIR 1924 All 467. 
In AIR 1960 Pat 228, it was observed that 
for a suit based on agency, the articles 
especially provided for in the Limitation 
Act are only Articles 89 and 90 with this 
difference that as between them Article 90 
is a residuary article. It was further held 
that the word “neglect” cr “misconduct” 
as used in Article 90 of the Limitation Act 
contemplates something which is tortious 
in nature. In that case Article 89 was 
applied. This authority does not help the 
appellants. In the present case no tortious 
act is attributed to the agent. Mere dis- 
obedience of the instructions of the princi- 
pal does not amount to a tortious act. 

a In AIR 1953 Mad 694, also it 
was held that Article 90 was a residuary 

(Contd. on Column 2) 
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Description Period of 
of suit. é fm limitation. 
65. For compensation for Three 
breach of a promise _ years 


to do anything at 

a specified time. 

or upon the hap- 
pening of a specified | 
contingency. 


11. The learned Single Judge held 
that the second part of this article was ap- 
licable namely “for compensation for 
reach of a promise to do anything...... 
upon the happening of a specified contin- 
gency.” We are of the opinion that this 
part is only applicable to a contingent con- 
tract as defined in Section 31 of the Con- 
tract Act, The contract in suit is not a 
contract of that nature. It is the first 
part of it which is applicable to the pre- 
sent suit. The transactions in suit were 
Forward contracts, that is, contracts to be 
performed at a future date. The contracts 
were for giving or taking delivery or pay- 


ing differences on a future date namely 
Srd December, 1954. 
12. The learned counsel for the 


appellants contended that a breach of con- 
tract took place on 25th November, 1954, 
when the defendant refused to carry out 
the instructions of the plaintiff. We are 
unable to accept this contention. The con- 
tract was to be performed on the 3rd De- 
cember, 1954. Despite the fact that the 
defendant falsely alleged on 25th Novem- 
ber, 1954 that the contract had already 
been squared up he could have performed 
the contract on 8rd December, 1954 when 
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article dealing with claims of a principal 
against an agent. “We are inclined to 
hold that the neglect or misconduct con- 
templated by the article is neglect or mis- 
ee es in the course of and intimately 
connected with the agency duties, ‘qug. 
agent. It is in this view that this article 
has been applied to cases where a princi- 
pal sues the agent to recover the secret 
profits made by the agent.” In that case 
Article 120 was applied on the ground that 
the defendant owed a fiduciary duty to- 
wards the plaintiff to give up all the 
moneys he received on his behalf. This 
case also is of no help to the appellants. 


8. In AIR 1924 All 467, funds of 
the Municipality were embezzle y an 
employee on account of the negligence of 
the Executive Officer, who disregarded the 
rules and instructions. In this case Arti- 
cle 90 was applied. This was clearly a 
case of a tortious act. 

9. o case was cited in which it 
was held that Article 90 was applicable to 
a case of a non-tortious nature, 


10. Article 65 runs as follows:— 


Time from which 
period begins 
to run. 


When the time 

specified arrives 

or the contingency. 
_, happens, 





it was to be performed. In any case pay- 
ment under the contract was to be made 
by the defendant on 3rd December, 1954 
and the breach consisted in not making 
the payment on that date. The breach of 
contract therefore took place on 8rd De- 
cember, 1954. In firm Nand Lal v. Firm 
Ramji Das, AIR 1927 Lah 122, the plain- 

entered into an agreement with the de- 
fendant to sell to him cotton seeds which 
were to be delivered in the month of 
Magh, corresponding to 12th January to 
12th February. Before the time for deli- 
very arrived the parties decided that the 
actual delivery of the cotton seeds would 
not take place and agreed to Rs. 121-14-0 
as the damages due to the plaintiff from 
the defendant on that account. The plain- 
tiff instituted a suit for the recovery of 
this amount. It was dismissed by the first 
appellate Court holding that it was barred 
by limitation. According to that Court 
the limitation for the recovery of Rupees 
121-14-0 began to run from the date of 
the settlement of the damages between 
the pares and not from the date on which 
the delivery was originally agreed to be 
given. It was held by the High Court that - 
the cause of action was the breach by the 
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defendant which happened on the date 
originally fixed for the delivery of goods. 
The suit of the plaintiff was accordingly 
held-to be within time. This decision is 
applicable to the facts of the present case. 


138. The learned Single Judge did 
not decide as to when the agency terminat- 
ed. He mentioned 8 alternative dates name- 
ly 25-11-1954, 30-11-1954 and 38-12-1954. 
On behalf of the appellants it was con- 
tended that the agency terminated on 30- 
11-54. In our opinion, the agency ter- 
minated on 8-12-54. On termination of 
agency the difference became recoverable 
from the agent. This difference was only 
recoverable on 8rd December, 1954. There- 
ore, it cannot be held that the agency 
terminated before 8rd December, 1954. 


14 Another argument put forward 


on behalf of the appellants was that the 
plaintiff was not bound by the usage of 
the jocks Bullion Association. We are 
unable to accept this argument. e in- 


tention of the parties clearly was that the 
transactions will be carried out in accord- 
ance with the rules and usage of the Jodh- 
pur Bullion Association. Consequently the 
plaintiff was bound by the rules and usage 
of the Association. We accordingly hold 
that Article 65 of the Limitation Act is 
applicable and the time specified for the 
performance of the contract being 8rd De- 
cember, 1954, limitation began to run from 
that date. The suit which was instituted 
on 8rd December, 1957, was within limi- 
tation. 


15. We accordingly dismiss the ap- 
peal with costs. 
Appeal dismissed. 
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_ Bahadur, Appellant v. Motiram and 
another, Respondents. 
Second Appeal No. 443 of 1965, 


D/- 10-8-1971, against Judgment and de- 
cree of Sardar Singh, Dist, J., Ganganagar, 
D/- 19-4-1965. 

(A) Transfer of Property Act (1882), 
S. 58 (c) — Sale of immovable property 
— Separate agreement of reconveyance — 
Not a mortgage by conditional sale. 

Where there is an absolute sale of im- 
movable property accompanied by a se- 
parate agreement of re-conveyance it can- 
not be proved that the transaction was not 
a sale but a mortgage by conditional sale 
within the section as the agreement of re- 
conveyance is not incorporated in the docu- 
ment of sale itself as required by the sec- 
tion, (Paras 6, 21) 

(B) Specific Relief Act (1877), S. 15 
— Contract to resale immovable property 


DP/DP/C141/72/MNT/VBB 


Bahadur v. Motiram (C. M. Lodha J.) 


A. L R. 
— Payment not made on appointed day 
— Contract cannot be specifically enfore- 


In contracts for resale of property the 
payment of price on the appointed date is 
considered essence of the contract and if 
the intending purchaser fails to make pay- 
ment on the date agreed upon there is a 
breach of contract on his part and he can- 
not claim Dp performance of it. Case 
law referred. (Paras 8, 20) 


Cases Referred: Chronological Paras 
AIR 1963 SC 1182 = 1962 SCD 701, 
Simrathmull v. Nanjalingiah Gowder 


6, 
ATR 1958 Madh Pra 295 = 1958 Jab 
LJ 180. Krishna Chandra v. Ram- 


gulam 

AIR 1954 Assam 54 = ILR (1953) 5 
Assam 128, Phukan Ali v. Mt 
Sahjadi 

AIR 1954 Mad 799 = (1954) 2 Mad 
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B. R. Arora, for Appellant; H. C. Jain 
for No. 1) and U. C. Bapna, Court Guar- 
ian (for No, 2), for Respondents. 


JUDGMENT:— This is a plaintiffs 
second appeal arising out of a suit for 
specific performance of an agreement to 
resell the property in dispute to the plain- 
tiff for a consideration of Rs. 1100/-. 

2. The plaintiffs case as set out 
in the plaint is that he had purchased the 
house in dispute on 17-3-1960 from one 
Kanaram for Rs, 4800/-. The sale deed 
in his favour has, however, not been placed 
on the record. It is alleged that he was 
badly in need of money on account of the 
marriages of his two daughters and so he 
agreed to mortgage the house in question 
for Rs. 1000/- with the defendant No. 
Motiram, who however, played a fraud 
upon him, and actually got a sale deed 
executed by him for Rs. 1000/- on 5-10- 
61. The original sale deed has been placed 
on the record and is marked Ex. 2. It is 
admitted case of the parties that on the 
same day Motiram executed an agreement 
in favour of the plaintiff to resell the pro- 
perty in dispute to the latter for a sum 
of Rs. 1100/- on or before 31-3-1962. The 
original agreement has been put on the re- 
cord and marked Ex. 1. It appears from 
this agreement that Rs, 100/- were paid 
by the plaintiff to Motiram as part of the 
purchase price and the balance Rs. 1000/- 
was to be received at the time of registra- 
tion of the sale deed. It was further 
agreed between the parties that the ex- 
penses for execution of the sale deed, and 
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its registration would be borne by the plain- 
tiff and in case the plaintiff failed to perform 
his part of the contract Rs. 100/- paid by 
him as earnest money would be forfeited 
and so also if the defendant Motiram 
committed breach of the contract and did 
not execute the sale deed, he would pay 
Rs. 100/~ to the plaintiff as penalty. The 
laintifPs case is that on 81-83-1962 and 
thereafter he offered the balance of the 
purane price Rs. 1000/- to the defen- 
t, who put him off on some pretext or 
the other and ultimately on 21-4-1963 he 
refused to execute the sale deed. It was 
further stated that the defendant No. 1 
Motiram transferred the house in question 
to the defendant No. 2 Prem Narain minor 
through his guardian, his father Lalchand 
in exchange for another house. A copy of 
the exchange deed duly registered has also 
been produced and marked Ex. A-1. This 
necessitated the impleading of Prem 
Narain as defendant No. 2 in the case. 
One Khemchand was also impleaded as 
arty to the suit on the ground that the 
ouse in question had been previously 
mortgaged with him by Motiram though it 
was subsequently redeemed. Khemchand 
is, therefore, now not at all interested in 
the result of the suit. However, it was 
alleged that the defendant No. 2 acquired 
the house in question in exchange in col- 
lusion with the defendant No. I Motiram 
with the full pea aes that the plaintiff 
was in possession of the same and that 
there had been an agreement between the 
plaintiff and the defendant Motiram for 
resale of the house in the plaintiffs favour 
vide Ex. 1. The plaintiff also averred that 
he was always ready and willing to per- 
form his part of the contract, but the de- 
fendant had wrongfully refused to execute 
the sale deed in his favour. On these al- 
pe a he prayed for a decree for spe- 
itie performance of the agreement Ex. l. 


8. The suit was resisted by the de- 
fendant Motiram as well as Prem Narain, 
who {filed separate written statements 
though the pleas taken by them are iden- 
tical. It was pleaded that the transaction 
between the plaintif and the defendant 
No. 1 Motiram (who will hereinafter be re- 
ferred to as ‘the defendant’) was one of 
sale out and out and not a mortgage by 
conditional sale and that the plaintif had 
executed the sale deed Ex. 2 with full 
knowledge of its contents. The claim for 
specific performance was refuted on the 
ground that the plaintiff had not perform- 
ed his part of the contract and had never 
offered the defendant the balance of the 
sale price, namely Rs. 1000/- nor had 
ever called upon the defendant to execute 
the sale deed and get it registered. The 
defendant Prem Narain took a further ob- 
jection that he was a bona fide purchaser 
for value without notice of the prior agree- 
ment to sell in favour of the plaintiff 
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(Ex. 1) and hence no relief could be grant- 
against hi 


4. After recording the evidence 
produced by the parties the learned Civil 
Judge, Ganganagar, y his judgment 
dated 19-10-1964 dismissed the plaintiffs 
suit, Aggrieved by the judgment and de- 
cree of the trial Court the plaintif filed 
appeal in the Court of District Judge, 
Ganganagar, who affirmed the same an 
dismissed the appeal by his jadgment dated 
19-4-1965. Hence the plaintiff has come 
in second appeal to this Court, 


5. I may state at the very outset 
that the plaintiff has miserably failed to 
pave that any fraud was practised upon 

im at the time of execution and registra- 
tion of the sale deed Ex. 2. The plaintiff 
very well knew that the document he was 
executing in favour of the defendant was 
sale out and out. The only question worth 
consideration is whether the intention of 
the parties behind this transaction was to 
treat the deed of sale as a aot ck by 
conditional sale. On that point, however, 
oral evidence adduced by the parties need 
not be looked into because the position of 
law is clearly against the plaintiff. Refer- 
ence in this connection may be made to 
the proviso to Section 58 (c) of the Trans- 
fer of Property Act which reads as 
under:— 


“(c) Where the mortgagor ostensibly 
sells the mortgaged property— 
on condition that on default of pay 


ment of the mortgage-money on a certain 
date the sale shall become absolute, or 


on condition that on such payment 
being made the sale shall become void, or 

on condition that on such payment be- 
ing made the buyer shall transfer the pro- 
perty to the seller, 


the transaction is called a mortgage by 
conditional sale and the mortgagee a” mort 
gagee by conditional sale. 


Provided that no such transaction shall 
be deemed to be a mortgage, unless the 
condition is embodied in the - document 
is effects or purports to effect the 
sale”. 


In the present case admittedly the 
agreement by the defendant to retransfer 
the property to the seller is not embodied 
in the document which effects the sale, 
that is, Ex. 2, A separate agreement has 
been executed though on the same day 
by the defendant in favour of the plaintiff 
for resale of the property. Consequently, 
the plaintiff is debarred from asserting that 
the transaction shall be deemed to be a 


mortgage. 
6. In K. Simrathmull v. Nanja- 
lingiah Gowder, AIR 1963 SC 1182, it has 


been held by the Supreme Court that pro- 
viso to Section 58 (c) makes it clear that 
the transaction cannot be a mortgage if 
the sale and agreement to repurchase had 
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been embodied in separate documents. 
Consequently, the contention raised on be- 
half of the appellant that the transaction 
between him and the defendants was a 
moran by condtional sale cannot be ac- 
cepted. 


7. Learned counsel for the appel- 
lant then argued that the time fixed in the 
agreement Ex. 1 for payment of the price 
and execution of the sale deed was not of 
the essence of the contract, because the 
agreement pertains to immovable property 
and the defendant had not given any 
notice so as to make time the essence of 
the contract. In support of his contention 
learned counsel for the appellant relied on 
a number of authorities, hick: however, I 
do not think necessary to refer to as, in 
my opinion, they are all cases of ordinary 
agreements to sell immovable property and 
not of reconveyance by the purchaser. 


8. On the other hand, there seems 
to be a plethora of authorities taking the 
view that the doctrine that time may not 
be of the essence of a contract, which 
arises on the construction of contracts of 
sale, should not be applied to contracts for 
the re-sale of property conveyed, and that 
the right to repurchase must be exercised 
according to the strict terms of the con- 
tract. This was the view taken in Sama- 
rapuri v. Sutharsana, AIR 1919 Mad 544. 


9. In Shriram v. Rambilas, AIR 
1947 Nag 208, it was held that the cases 
where there is an option of repurchase of 
immovable property once sold form an 
exception to the equitable rule, that time 
is not the essence of the contract and 
where a time limit has been laid down in 
the agreement of repurchase, and where 
there is no question of mutual obligation 
the exceptional provision for the sellers 
benefit must be exercised strictly within the 
time prescribed. 


10. In Phukan Ali yv. Mt. Sahjadi, 
AIR 1954 Assam 54, relying on AIR 
1919 Mad 544, it was held that the 
doctrine that time may not be of the 
essence of the contract which arises on the 
construction of contracts of sale of im- 
movable property, is not applicable to con- 
tracts of resale of ee conveyed, and 
it is for the plaintiff to show that he had 


not forfeited his right of reconveyance 


even though he did not make the offer 
within time. 
ll. Again in Krishna Chandra v. 


Ramgulam, AIR 1958 Madh Pra 295, the 
leamed Judges observed that normally in 
the case of contracts to sell immovable 
property, time is not of the essence of the 
contract and specific performance can be 
compelled if a tender is made within a 
reasonable time, but cases of agreements to 
reconvey stand on a different footing as 
they amount to concessions. In such 
cases, the contract must be performed 
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within the stipulated period. Jt was fur 
ther observed that in the case of such a 
contract, there is no mutuality, and the 
vendor is given a concession to purchase 
the property within a specific period, if he 
pays the necessary amount but there is no 
corresponding right in the vendee. There 
is yet another reason for treating contracts‘ 
of reconveyance of property on a different 
footing and that is that the uncertainty in 
the title of the vendee which is introduced 
by the indulgence shown by him to the 
vendor must be set at rest after the sti- 
pulated period expires. 

12. The following observations oc« 
curring in Shanmugam Pillai v. Annalaksh- 
mi, AIR 1950 FC 88, further clarify the 
position: 

“It is well settled that, when a person 
stipulates for a right in the nature of a 
concession or privilege on the fulfilment of 
certain conditions, with a proviso that in 
case of default the stipulation should be 
void, the right cannot be enforced if the 
conditions are not fulfilled according to the 
terms of the contract, such conditions 
though relating only to payment of money, 
are not regarded as a penalty and Courts 
of equity will not afford relief against a 
forfeiture for their breach.” 


18. The aforesaid case decided by 
the Federal Court was relied on by their 
Lordships of the Supreme Court in AIR 
1963 SC 1182. 


14. I am aware of the distinction 
in the cases decided by the Federal Court 
and the Supreme Court referred to above 
where there was a clause for forfeiture as 
a result of breach of conditions contained 
in the agreement itself, but the absence of 
such a clause in my opinion does not make 
any difference in the application of the 
principle enunciated in these cases. 


15. Lord Halsbury in the Laws of 
England, Third Edition, Volume 14, says 
in paragraph 1151 at page 622: 

“1151. Conditions must as a general 
tule be strictly observed: Where under a 
contract, conveyance, or will a beneficial 
right is to arise upon the performance by 
the beneficiary of some act in a stated 
manner, or at a stated time, the act must 
be performed accordingly in order to ob- 
tain the enjoyment of the right, and in the 
absence of fraud, accident or surprise, 
equity will not relieve against a breach of 
the terms.” 

16. Again there is the following 
passage in Volume 27, bearing on the suh- 
ject at page 159, para 245: 

“245: Sale and option of repurchase: 


If an intended arrangement is not a 
lending and borrowing transaction but an 
absolute sale, accompanied by a contem- 
poraneous agreement for repurchase or a 
stipulation that the conveyance should be 
void upon payment of a certain sum at a 
fixed time, this does not entitle the vendor 
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to such a right to redeem as is incidental 
to a mortgage, but creates a mere right 
of repurchase to be exercised in accordance 
with the terms of the power. The ques- 
tion always is — was the original transac- 
tion a bona fide sale with a contract for 
repurchase, or was it a mortgage under the 
form of a sale? In the former case the 
condition for repurchase is construed strict- 
ly against the vendor, and where there is 
a time limited for the purpose it must be 
precisely observed.” 


17. The following sentence from 
Fisher & Lightwood’s Law of Mortgage, 
Eighth Edition (Tyler), 1969 at page 10 
would throw further light on the subject: 


“Although in certain cases convey- 
ances, apparently absolute, may bs cons- 
trued as mortgages, an absolute conveyance 
with an agreement for repurchase, or that 
the conveyance shall be void upon payment 
of a certain fixed sum at a fixed time, wi 
create a mere right of repurchase to be 
exercised according to the strict terms of 
the power.” 


18. Lastly reference may be made 
to Balasundara v. Muthuvenkatachala, AIR 
1954 Mad 799, wherein it was observed 
that the title of the first purchaser in such 
cases would be practically in abeyance till 
after the expiry of the period mentioned 
in the agreement as such the title would 
be lost at the option of the other party. In 
such cases it would be inequitable to hold 
that time would not be the essence of the 
contract as there would be uncertainty in 
the title of the first purchaser. In those 
cases time should e always considered 
essence of the contract. Thus the result 
arrived at by the learned Judges of the 
Madras High Court is the same though by 
a different process of reasoning. 


19. The net result of the forego- 
ing discussion is that cases seem to be 
overwhelming in favour of the view that 
if the transaction is not a mortgage but a 
sale, the right of repurchase being optional 
must be exercised according to the strict 
terms of the power. 


20. Now, therefore, 
be seen whether in the present case 
plaintiff has strictly complied with _ the 
terms of the agreement? Oral evidence 
has been led by him to show that he had 
tendered the sale price of Rs. 1000/- to 
the defendant on the stipulated date that 
is 31-3-1962 and thereafter. But this evi- 
dence has been found to be unsatisfactory 
and not reliable, by both the Courts be- 
low. In the first place this is a finding 
of fact which I am not supposed to inter- 
fere with while sitting as a Court of 
Second Appeal, but apart from that, I have 
gone through this oral evidence and find 
that the view taken by the Courts below 
is perfectly correct and it must be held 
that the plaintiff did not perform his part 
of the contract and consequently did not 


it remains to 


the 
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comply with the terms of the agreement 
Ex. 1, It may be stated here that the 
stipulated date for performance of the con- 
tract was 31-38-1962 and the present suit 
was brought on 25-4-1963 after more than 
a year. 


stipulated date of performance of the con- > 
tract, that is, 31-3-1962, that the defendant 
was intending to transfer the property to 
the defendant No, 2, yet curiously enough, 
he did not even care to serve a notice 
upon the defendant to desist from doing 
so and expressing his willingness to per- 
form his part of the contract. I am, there- 


fore, firmly of the opinion that the plain- 
tiff having failed to perform strictly his 
art of the contract was j of the 


reach of the terms of the agreement Ex, I, 
and, therefore, cannot claim specific per- 
formance of the same. In this view of the 
matter I hold that the Courts below were 
right in dismissing the plaintifs suit. 


21. However, it does appear to me 
that the plaintiff purchased the house from 
Kanaram for a much higher price, as would 
be clear from the statement of P.W. 2 Kan- 
aram, than the price for which he sold it 
to the defendant by Ex. 1. May be, that 
the intention of the parties was merely to 
bring into existence a mortgage by condi- 
tional sale but, as already stated above, 
on account of the proviso to Section 58 
(c) of the Transfer of Property Act the 
plaintiff is debarred from proving that the 
transaction was in the nature of a mort- 
gage. The defendant appears-to have 
over-reached the plaintiff and a document 
of sale conveying the property Ex. 2 was 
obtained from the latter, In the circums- 
tances the parties should be left to bear 
their own costs throughout. 


22. The result is that I partially 
allow the appeal and set aside the direc- 
tion in the judgment under appeal award- 
ing costs of the lower Courts against the 
appellant and leave the parties to bear 
their own costs throughout. Rest of the 
appeal is dismissed, and the decree of dis- 
missal of the plaintiffs suit is upheld. 

j Appeal allowed in part, 
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Smt. Kaushaliya, Appellant y. Lal 
Chand, Respondent. 
Civil Misc. Appeal No. 84 of 1970, 


D/- 26-4-1972, against judgment and de- 


cree of G. D. Gupta, Dist. J., Ajmer, D/- 
14-5-1970. 

Hindu Marriage Act (1955), S. 9 (D 
— Petition for restitution of conjug 


EP/EP/D54/72/VSS/VBB 


It is remarkable that according to EN e 
the plaintiffs own statement he had come? py 
to know only about a fortnight after the ~~: 
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rights — In the absence of evidence on 
behalf of petitioner, relief could not be 


granted merely on the strength of state- 


ments in petition. (X-Ref:— S. 20). 


S. 20 (2) of the Act contained a spe- 
cial rule of evidence for treating the state- 
ments in the petition under the Act as 
evidence at the hearing of the case but 
this was discretionary. The discretion had 
to be exercised sparmgly. Under S. 9 (1) 
the petitioner had to satisfy the court that 
the other spouse, without a reasonable ex- 
cuse had withdrawn from the society of 
the petitioner. The court had to be satis- 
fied about the truth of the statements in 
the petition and also that there was no 
legal ground why the application should 
not be granted. The onus of proof was 
on the petitioner and the petition could 
not succeed merely because the answering 

ouse had not established his or her de- 
fence. Thus where the statements in the 
petition were denied by e answerin 
spouse, decree for restitution of conjug 
rights could not be passed merely on the 
strength of the statements in the petition 
in the absence of any other evidence. AIR 
1959 Punj 162 and AIR 1965 Cal 162 and 
(1958) 2 All ER 187, Rel. on. 


(Paras 5, 6, 9) 
Cases Referred: | Chronological Paras 
pe hoe? Cal 162, Sm. Rebarani v. 


t 
AIR 1959 Punj 162 61 Pun LR 
188, Mst. Gurdev Kaur v. Sarwan 
Singh 
1958-2 All ER 187 = (1958) 1 WLR 
757, Timmins v. Timmins 


R. R. Chacha, for Appellant; 
Mohanani, for Respondent. 

JUDGMENT :— This is a wife’s ap- 
peal against the judgment of the learned 
District Judge, Ajmer dated 14-5-70 dis- 
missing her application for restitution of 
conjugal rights pee her husband under 
Section 9 (1) of the Hindu Marriage Act, 
TEE, hereinafter to be referred as the 

c > 


a. The wife averred that she was 
married to the husband at Nasirabad on 
4-12-61 according to Hindu rites. After 
the marriage the couple lived happily till 
October, 1967. The wife proceeded to 
say that her husband had turned her out 
of the matrimonial home after giving her 


=_e 
ner 


B. K. 


a severe beating. According to her, the 
husband was in desertion without any 
reasonable excuse. The respondent-hus- 


band traversed the averments in the wife’s 
petition. He stated that it was the wife 
who had deserted him and she was bein 
kept back at Nasirabad by her parents an 
had not come to him even though he had 
gone to fetch her. The learne District 
fudge framed one issue namely, whether 
the respondent had withdrawn from the 
society of the petitioner as alleged in para 
8 of the petition. Once or twice the 
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rt took adjournments for reconciliation 
ut eventually on 9-5-70 both the learned 
counsel stated that none of them wante 
to adduce any evidence. Accordingly, the 
learned District Judge set down the case 
for arguments and on 14-5-70 dismissed 
the wite’s petition under Section 9 of the 


Act. 
3. Learned counsel for the wife 7 
appellant has assailed the judgment of the 


learned District Judge. He contends that 
in accordance with Section 20 of the Act 
whatever was contained in the wifes peti- 
tion should have been treated as evidence 
in the case and in that the husband had 
admitted the marriage, the relief prayed for 
namely, restitution of conjug rights 
should have been granted to the wife. 
Learned counsel maintains that since the 
two spouses were living separately and the 
husband had not shown any reasonable ex- 
cuse for denial of conjugal rights to the 
wife, the petition should have been allow- 
a and a decree passed in favour of the 
e. 
si A, I may read Section 20 of the 
ct:— 

“S. 20. Contents and verification of 
petitions—— (1) Every petition presented 
under this Act shall state as distinctly as 
the nature of the case permits the facts on 
which the claim to relief is founded and 
shall also state that there is no collusion 
between the petitioner and the other party 
to the marriage; 

(2) The statements contained in every 
petition under this Act shall be verified by 
the petitioner or some other competent per- 
son in the manner required by law for the 
verification of plaints, and may, at the 

earing be referred to as evidence.” 


Sub-section (2) of Section 20 contains a 
special rule of evidence for treating the 
statements contained in a petition under 
this Act as evidence at the hearing of the 
case, but this is discretionary. The discre- 
tion has to be exercised sparingly and with 
caution and only in special and extraordi- 
nary situations. The attention of the trial 
Court was not attracted to this provision 
otherwise it would have made certain ob- 
servations regarding it. Nevertheless I 
have considered the submission. Here is 
a case where in the petition the wife has 
alleged that the husband had deserted her 
and had turned her out of the house after 
giving her a beating (vide para 2 of the 
sa get In para 2 of the reply the hus- 
and has denied the averments contained 
in para 2 of the peo and has, on the 
other hand, stated that he had gone to 
fetch the wife, but she was not coming 
and her father was not sending her. In 
such a case, therefore, it cannot be said 
that the statements contained in wifes 
petition should have been read as evidence 
in the case in the absence of there being 
any other evidence. Whatever was assert- 
ed by the wife was denied by the husband 
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and in the absence of any other evidence 
the denial of the husband would be a 
counterpoise against what the wife had 
stated in the petition. I, therefore, do not 
find any substance in the contention of the 
learned counsel. 


o 5. Then the leamed counsel sub- 
„mitted that it was for the husband to esta- 
* blish existence of any reasonable excuse 
for keeping away from the wife. Here 
also I am unable to agree that this is the 
law. I may read Section 9:— 

“S. 9. Restitution of conjugal rights.— 

1) When either the husband or the wife 
as, without reasonable excuse, withdrawn 
from the society of the other, the aggriev- 
ed party may apply, by petition to the 
District Court, for restitution of conjugal 
rights and the Court, on being satisfied 
of the truth of the statements made in 
such petition and that there is no legal 
ground why the application should not be 
granted, may decree ‘restitution of conjugal 
rights accordingly. 

(2) Nothing shall be pleaded in an- 

swer to a petition for restitution of conju- 
gal rights which shall not be a ground for 
judicial separation or for nullity of marri- 
age or for divorce.” 
The plain language of sub-section (1) of 
Section 9 shows that the husband or the 
wife making the petition for restitution of 
conjugal Ta has to satisfy the court 
that the other spouse has, without reason- 
able excuse, withdrawn from the society o 
the petitioning spouse. The court has to 
be satisfied about the truth of the state- 
ments made in the petition and also that 
there was no legal ground why the appli- 
cation should not be granted. It is then 
only that a decree for restitution of con- 
jugal rights is passed. Sub-section (2) lays 
own as to what grounds would be avail- 
able by way of defence and the grounds 
are such as would be a ground or grounds 
for judicial separation or for nullity of mar- 
riage or for divorce. 


6. In Mst. Gurdev Kaur v. Sarwan 
Singh, AIR 1959 Punj 162, A. N. Grover, 
J., as he then was, had occasion to consi- 
der the import of Section 9 of the Act. 
The learned Judge observed:— 


“Although sub-section (2) of S. 9 of 
the Hindu Marriage Act confines pleas in 
defence only to those grounds which can 
be taken under Sections 10, 12 and 18 of 
the Act, sub-section (1) itself Jays down 
certain conditions which must be e 
before a decree can be granted. It will 
have to be seen firstly whether the hus- 
band or wife, as the case may be, has 
withdrawn from the society of the other 
without reasonable cause. The second re- 
quirement is that the court must be satis- 
fied of the truth of the statements made 
in such a petition. ened there should 
be no legal ground why the relief should 
not be granted. 
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The first requirement seems to incor- 
porate the rule accepted in English law 
that while granting restitution it has to be 
seen whether the respondent had a reason- 
able cause for leaving the petitioner and 
the Court has discretion to refuse relief 
if reasonable cause exists even in the ab- 
sence of matrimonial offence. The test, 
however, as to what constitutes reasonable 
cause would vary with the circumstances 
of each case. It will have to be applied 
in the changed social conditions as they 
obtain today and not with the rigid back- 
ground of the tenets of the old texts of 
Manu or other Hindu Law givers.” 


Therefore, even where the  answerin 
spouse is not able to establish the leg 
grounds raised by him or her, the psti- 
tioning spouse has nevertheless to satisfy 
the Court that the answering spouse has 
denied the conjugal rights without a re- 
asonable excuse. 


7. To the same effect is a Divi- 
sion Bench judgment of the Calcutta High 
Court reported as Sm, Rebarani v. Ashit, 
AIR 1965 Cal 162. In that case the hus- 
band filed the petition for restitution of 
conjugal rights. It was held that the onus 
of proof was on the petitioner and the 
petitioner could not succeed merely because 
wife’s defences had not been established. 


8. It is, however, to be noticed 
that it is not each and every excuse that 
the court would regard as a reasonable ex- 
cuse or a just cause. It was held by the 
Court of Appeal in Timmins v. Timmins, 
1953-2. All ER 187 that the reasons for 
the withdrawal from the society of the 
petitioner must be “grave and weighty”, 
or as it is sometimes said “grave and con- 
vincing”, though these reasons may be dis- 
tinct from a matrimonial offence. In that 
case the husband was not held guilty of 
cruelty, but his conduct was found to 
a grave and weighty matter which gave 
the wife good cause for leaving. him and 
this prevented him from obtaining a decree 
for restitution of conjugal rights unless 
and until the husband satisfied the court 
that if the wife returned to him, he would 
behave with conjugal kindness and thus 
this was taken to be .a defence to the hus- 
band’s petition for restitution. 


9. I am in respectful agreement 
with the view taken in the aforesaid three 
cases. Therefore, in the absence of any 
evidence in the case it cannot be predicat- 
ed that the wife is entitled to succeed 
merely on the ground of the statement 
made by her in the petition. 


10. The appeal has thus no force 
and it is hereby dismissed. The parties 
are, however, left to bear their own costs. 


Appeal dismissed. 
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KAN SINGH, J. 


Smt. Gheesi, Appellant v. Shri Rama, 
Respondent. 


Civil Misc. Appeal No. 26 of 1970, 
D/- 26-4-1972, against order of D. D. 
Gupta, Dist, J., Ajmer, D/- 14-11-1969. 


Hindu Marriage Act (1955), S. 26 — 
Application by a wife for custody of a 
child below five years — Court has to be 
guided by the considerations underlying 
the Hindu Minority and Guardianship Act 
(1956).  (X-Ref:— Hindu Minority and 
Guardianship Act (1956), Ss. 6 and 13). 

(Para 2) 

R. K. Kapoor, for Appellant. 

ORDER :— This is an appeal under 
Section 28 of the Hindu Marriage Act, 
1955, hereinafter to be referred as the 
“Act”, by one Smt. Gheesi against an order 
of the learned District Judge, Ajmer dated 
14-11-69 passed under Section 26 of the 
Act disallowing the appellant’s application 
for restoration of the custody of her minor 
son. 


2. Smt. Gheesi and the respondent 
Shri Rama were married according to 
Hindu rites on the Akhateej of the year 
1962. The couple appears to have lived 
eacefully till January, 1967. A son was 
bor to them and he was two years old 
on the date of the presentation of an appli- 
cation under Section 10 of the Act by Shri 
Rama against Smt. Ghessi for judicial 
separation. After sometime trouble arose be- 
tween the spouses and on 11-5-69 Smt. 
Gheesi had to leave the husband’s house 
at Pushkar and started living with her 
parents at Ajmer. She averred that as she 
was turned out, she covld'.not bring the 
child with her. During the pendency of 
the application for judicial separation she 
applied for the custody of the child on 
29-9-69. The learned District Judge order- 
ed the production of the child and the 
child appeared in his Court. The- child 
was below 5 years of age at the time. The 
learned District Judge recognised that nor- 
mally the custody of an infant below 5 
years has to remain with the mother, but 
in view of the fact that the child had not 
been living with the mother since 11-5-69 
or so, he felt that the child might not 
even recognise the mother. He, therefore, 
made the child weep and then left him to 
go to one of the two women namely, his 
mother and the grandmother who was 
present in Court. The child went to the 
grand-mother. The learned District Judge, 
therefore, felt that the child was not able 
to recognise the mother at all. According- 
ly, he allowed the child to remain in the 
custody of his father as he was, as he 
thought that to be in the interest of the 
child. I may read the relevant portion of 
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the judgment of the learned District 
Judge:— 

“He is actually below five years of 
age. He should ordinarily be in the cus- 
tody of the mother as required by the pro- 
viso to clause (e) of Section 6 of the Hindu 
Minority and Guardianship Act, 1956. The 
difficulty, however, is that the child has 
not been living with the petitioner since 
11-5-69 or may be since February, 1967 
and he may not be even recognising _ his 
mother. In order to find out this and to 
see what shall be in the interest of the 
minor, the child was called to the Court. 
He was then made to weep and was then 
left to go to one of the two women one 
of whom was the petitioner and the other 
was his grand-mother. The child went to 
the grand-mother and did not recognise 
the petitioner, at all. I, therefore, prefer 
that the child remains where he is at the 
moment, this being in his interest.” 

With all respect I am unable to approve 
of the experiment that the learned Judge 
had done in the Court to find out the lean- 
ings or the inclinations of the child. It 
has to be remembered that the child was 
of tender years. The mother was foster- 
ing and keeping the child till she left the 
home of her husband. Only a few months 
thereafter she made the application for 
restoration of the custody of the child to 
her. In the case of a child below 5 years 
of age normally the custody should remain 
with the mother. It is only under excep- 
tional circumstances when the welfare of 
the child demands otherwise that the cus- 
tody of the child of tender years has to 
be allowed to remain with another. In 
dealing with an application under Section 
26 of the Act in the case of a Hindu the 
Court has to be guided by the considera- 
tions underlying the Hindu Minority and 
Guardianship Act, 1956. Section 6 of the 
Hindu Minority and Guardianship Act lays 


down who the natural guardians of a 
Hindu minor are. 
Sub-section (1) of the section lays 


down that in the case of a boy and an 
unmarried girl the father and after him 
the mother would be the guardian, provid- 
ed that the custody of a minor who has 
not completed the age of 5 years shall 
ordinarily be with the mother. Section 18 
of this Act lays down that in the appoint- 
ment or declaration of any person as 
guardian of a Hindu minor by a Court, 
the welfare of the minor shall be the para- 
mount consideration and no person shall 
be entitled to the guardianship by virtue 
of the provisions of this Act or of any law 
relating to guardianship in marriage among 
Hindus, if the Court is of opinion that his 
or her guardianship will not be for the 
welfare of the minor. This section empha- 
sises that the powers of the Court are to 
be exercised for the welfare of the minor 
which should be the paramount conside- 
ration in the appointment and declaration 


pe AN EE NNN LAE mm 


4972 


of any person as guardian of a minor. 
Section 5 of the Hindu Minority and 
Guardianship Act, 1956 lays _ down that 
the Act shall have an overriding effect. 
It is provided therein that any text, rule 
or interpretation of Hindu. Law. or any 
custom or usage as part of that law in 
force immediately before the commence- 
ment of this Act shall cease to have effect 
with respect to any matter for which pro- 
vision is made in this Act. Sub-section 
(b) of Section 5 of this Act further lays 
own that any other law in force imme- 
diately before the commencement of i 
Act shall cease to have effect in so far as 
it is inconsistent with any of the provi- 
sions contained in this Act. 


Since the Hindu si ia ay 1955 
was an Act in force when this Act came 
into force, the provisions of this Act name- 
ly, the Hindu Minority, and Guardianship 
Act shall prevail over the Hindu Marriage 
Act, 1955 to the extent there is an incon- 
sistency. Viewed in this light the order 
that the Court passes under Section 26 of 
the Act regarding the custody of the child- 
ren will be subject to any order that a 
competent Court may pass under the Hindu 
Minority and Guardianship Act, 1956. 
The child is now almost 5 years old. Ac- 
cording to the petition, he was 2 years 
old on the date of the petition. The peti- 
tion was made on 81-5-69. Thus, the age 
of the child will now be approximately 5 
years. am, therefore, not inclined to 
interfere with the order of the learned Dis- 
trict Judge dated 14-11-69. The appellant 
shall, however, be at liberty to pursue her 
remedy under the Hindu Minority _ and 
Guardianship Act, 1956, if so advised. 

3. The appeal is, therefore, here- 
by dismissed. There shall be no order as 


to costs. 
Appeal dismissed. 
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KAN SINGH, J. 

State of Rajasthan, Appellant v. Manna 
Lal, Respondent. 

First Appeal No. 9 of 1969, D/- 28- 
4-1972, against judgment and decree of 
Ugamraj Bhandari, Addl. Dist. Į., Jhalawar, 
D/- 22-8-1968. 

(A) Rajasthan Forest Act (13 of 1953), 
S. 43 — Responsibility of Forest Officer 
for loss or damage caused to party. 


No Forest Officer shall be responsible 
for any loss or damage unless it is caused 
by negligence, malice or fraud. This sec- 
tion will not be attracted where the loss 
occasioned arises out of any contract. 

(Para 10) 

(B) Rajasthan Forest Act (18 of 1953), 
S. 83 — Government lien on forest pro- 
duce when terminates. 
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Section 83 accords with the general 
law reing sale of goods whereunder 
an unpaid seller has a lien over the goods 
sold and till payment is made he has a 
right to retain the goods, though the title 
in the goods remains with the purchaser of 
goods. Thus where the Chief Conserva- 
tor of Forest ordered the stacks of grass 
to be returned to the Forest Contractor on 
his paying the raain dues the latter 
was entitled to receive back the stack of 
grass seized by the Forest Officer Sec. 83 
(8) is not attracted in such a case when 
there is no sale of stock, (Para 13) 


l M. L. Shrimal, Addl. Govt. Advocate, 
for Appellant; S. T. Porwal, for Respon- 
dent. 

JUDGMENT:— This is an appeal by 
the State and is directed against the judg- 
ment and decree of the learned Additional 
District Judge, Jhalawar dated 22-8-68 
awarding a sum of Rs. $565/- to the 
plaintiff respondent. 

2. The plaintiff respondent filed 
the suit on 2-8-65 alleging that on 12-7- 
61 the plaintiff had been given the contract 
of cutting grass in the Piplaj forest, Tehsil 
Khanpur, for an area of 484 acres for the 
year 1961-62 for an amount of Rs. 2901/-. 
The one-fourth amount was paid by the 
plaintiff as earnest ee, and the remain- 
ing amount was paid by him in instalments. 
The grievance of the plaintiff was that 
even though an area of 484 acres was 
given to him, possession was handed over 
to him only in respect of an area of 400 
acres. The plaintiff further averred that 
there was some delay in depositing the due 
instalments and for this reason the District 
Forest Officer had cancelled the contract 
on 15-2-62. Further 600 stacks of grass 
which had been cut by the plaintiff were 
seized. Against the order of the District 
Forest Officer the plaintiff lodged an 
appeal to the Chief Conservator of Forest, 
Rajasthan, who accepted the same and 
ordered that on the plaintiff's depositing the 
outstanding amount the grass that was 
seized be made over to the plaintiff. Ac- 
cordingly, the plaintiff deposited the out- 
standings, but was handed over only 284 
stacks of grass and 816 stacks were not re- 
turned back to him. 

3. Then there was another trans- 
action between the plaintiff and the Forest 
Department. It was that on 22-1-64, the 
District Forest Officer, Jhalawar had pur- 
chased 800 stacks of grass of range Khan- 
pur from the plaintiff and the price thereof 
came to Rs. 3000/-, but only an amount 
of Rs, 1863/- was paid to the plaintiff. 
Further in respect. of this transaction the 
plaintiff claimed Rs. 150/- as transportation 
charges. Thus, an amount of Rs. 788/- 
was claimed by the plaintiff in respect of 
this transaction. 

A, Then there was a third transac- 
tion and it was that on 2-4-62 the plain- 
tiff had taken the contract of collecting 
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forest produce of Gilanda Range, Khanpur 
for an amount of Rs. 541/-. The griev- 
ance of the plaintiff was that although this 
amount had To paid by him, he was 
never put in possession of the area. 


5. Thus after giving a notice the 
plaintif filed a suit for the recovery of an 
amount of Rs. 4439/- against the State and 
the District Forest Officer. 


6. On behalf of the State the con- 
tract dated 12-7-61 was admitted, the pay- 
ment of the amount of the contract name- 
ly, Rs. 2901/- was also admitted. It was 
further admitted that the District Forest 
Officer had cancelled the contract and the 
Chief Conservator of Forest had reversed 
the order of the District Forest Officer and 
had ordered that on the plaintiffs paying 
the remaining dues, he may be put in 
possession of the 600 stacks of grass that 
were seized. However, it was denied that 
all the grass was not returned to the plain- 
tiff. It was asserted that the grass was re- 
turned to Mangilal, a servant of the plain- 
tiff. It was also denied that the plaintiff was 
not put in possession of the whole area. The 
second transaction was denied altogether 
and about the third transaction the defen- 
dant State took the stand that though the 
plainiff had deposited the amount of 
Rs. 541/-, it was he who had failed to 


take possession of the area in spite of 
several notices and to execute the agree- 
ment. Some special pleas were also raised. 


Firstly, it was pleaded that the suit was 
bad on account of misjoinder of causes of 
action. Then it was pleaded that the Dis- 
trict Forest Officer being not a person, a 
suit against him would not be maintain- 
able, Then it was urged that the State 
Government was not responsible as 
grass might have been embezzled by Man- 
gilal. Then it was pleaded that the Forest 
Officer had acted under Sections 82 and 
88 of the Rajasthan Forest Act, 1953, here- 
inafter to be referred as the “Act”, and, 
therefore, no suit for damages could lie 
against the State. 


7. The learned Additional District 
Judge framed the following issues:— 


9) an Hed BY Te aX UH AMT F Yoo 
qe at AT AT Ata Bl HAT Fo BG. GH BAe 
get st ?—aret 

R) FAT, VW-RV-KY B Foo AMT TMT 2) 
g. Hah feara à Wat Ga Bl aa A AAT 
A AIX FAT Bt NTT A y Wa Ba aT P~arey 

3) an ara at aa a. ov a afta ara a 
SEs SU Hl Gere Tea È fers fred 
aral ST 4o FA Gt ane F gyo B GA gu ? 
-art 

x) an yad & fare aaa are & 
wz S. aH g ?—arat 
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4) șa ad aà Hl maA Qo A alte 
areal & fara 1x rare È SH al <a GY 
€. TTT A ATTA TW HT yega g fart 

&) FT a Ho xe E. shad |B 
qA BT BHATT g -ard 

9) FIT eat we Mart a set war à 
gaisa waa ane al è 2 —o fa 

C) Fal ae Bl ANTS PARE THE St a 
lla C3 FH Ted Tat HI TE F Cd grea A 
siard 9x BYE satara adt X ?—ofe 

g) an St UG. a. ats aa aT g 
gifed va ae ale arat adt we grat ?—ofe 

20) an afer aad Wea @ 1 Faw 
ala IX aa wae g ? 

92) aai 1”? 


8. Both the parties Jed their evi- 
dence. Regarding issue No. 1, the learn- 
ed Additional District Judge held that it 
has been established from the plaintiffs 
evidence which was not rebutted that one 
stack contained about 500 “Poolas” (bun- 
dles) of grass and that the price of grass 
was at the rate of Rs. 30/- ey thousand 
“Poolas”. Issues Nos. 2, 3 and 4 were de- 
cided against the plaintiff. The 
Judge held that there was no written 
of this transaction 


learned 


to receive an 
Rs. 8160/- as the price of 316 stacks and 
Rs. 405/- in respect of the third transac- 
tion after deduction of one-fourth amount 
as earnest money. Issues Nos. 7 and 8 
were decided against the State. Issue 
No. 9 was decided in favour of the State 
and any the learned Additional Dis- 
trict Judge dismissed the suit against the 
District Forest Officer. In the result, the 
learned Additional District Judge decreed 
i Sa s suit to the extent already in- 
icated. 


; In assailing the judgment and 
decree of the learned Additional District 
Judge, learned Additional Government Ad- 
vocate contends that the Court below has 
overlooked the provisions of the Act. He 
invites attention to Ss. 48, 82 and 88 of 
the Act and argues that both the State 
Government and the Forest Officers were. 
not liable. 


10. Section 43 occurs in Chapter 
VII of the Act which is captioned “of the 
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control of Timber and other forest produce 
in transit”. This Chapter contains in all 
4 Sections. Section 41 empowers the State 

vernment to make rules to regulate tran- 
sit of forest produce. Sub-section (1) lays 
down that the control of all rivers and their 
banks as regards the floating of timber as 
well as the control of all timber and other 
forest produce in transit by land or water 
is vested in the State Government and it 
may make rules to je Sheen the transit of 
all timber and other forest produce. Sub- 
section (2) particularises what the rules 
might govern and this is without prejudice 
to the generality of the foregoing provision 
namely, sub-section (1). Sub-sec. (2) lays 
down penalty for breach of rules made 
under Section 41. Then occurs Section 48 
which J may read in full:— 

“S. 43. State Government and Forest 

Officers not liable for damage to Forest 
produce at depots—— The State Govern- 
ment shall not be responsible for any loss 
or damage which may occur in respect of 
any timber or other forest produce while 
at a depot established under a rule made 
under Section 4], or while detained else- 
where, for the purposes of this Act, and 
no Forest Officer shall be responsible for 
any such loss or damage, unless he causes 
such loss or damage negligently, malicious- 
ly or fraudulently.” 
The clear meaning of this section is to 
confer immunity on the State Government 
for any loss or damage which may occur 
in respect of any timber or other forest 
produce while at a depot established under 
a rule made under this Act, or while de- 
tained elsewhere for the purposes of this 
Act and no Forest Officer shall be respon- 
sible for any such loss or damage, unless 
it causes loss or damage negligently, mali- 
ciously or fraudulently. I am afraid, this 
ection will hardly be attracted in the case 
of any loss occasioned to a party and 
which arises out of any contract. 

I. I may next turn to Sections 82 
and 83 of the Act:— 


"S. 82. Recovery of money due to 
State Government: money, other than 
fines, payable to the State Government 
under this Act, or any rules made there- 
under, or on account of timber or other 
forest produce, or of expenses incurred in 
the execution of this Act in respect of tim- 
ber or other forest produce, or under any 
contract relating to timber or forest pro- 
duce, including any sum recoverable there- 
under for the breach thereof or in conse- 
quence of its cancellation or {under the 
terms of a notice relating to the sale of 
timber or forest produce by auction or by 
invitation of tenders, issued by or under 
the authority of Forest Officers and all 
compensation awarded to State Government 
under this Act, may, if not paid when due, 
be recovered under the law for the time 
being in force, as if it were an arrear 
land revenue.” 
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“S. 83. Lien on forest produce for 
such money.— en any such money 
is payable for or in respect of any forest 

roduce, the amount thereof shall be 
eemed to be a first charge on such pro- 
duce, and such produce may be taken pos- 
session of by a Forest Officer until such 
amount has been paid; 


(2) I£ such amount is not paid when 
due, the Forest Officer may sell such pro- 
duce by pee auction, and the proceeds 
of the sale shall be applied first in dis- 
charging such amount. 

__ (8) The surplus, if any, if not claimed 
within six months from the date of the 
sale by the person entitled thereto, shall 
be forfeited to the State Government.” 


12. Section 82 is not attracted at 
all and as there was no question of reali- 
sation of the Government dues as an arrear 
of land revenue learned Additional Gov- 
ernment Advocate does not question this 
position. 

13. Section 83 lays down that the 
Government will have a lien on the forest 
produce when any money payable for or 
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in respect of any forest produce has not 
been paid. This provision accords with 
the general law regarding sale of goods 


whereunder an unpaid seller has a lien 
over the goods sold and till such payment 
is made he has a right to retain the goods. 
The title in the goods all the same re- 
mains with the purchaser of the goods, 
here the Forest Contractor and that is why 


out of the sale proceeds after realisation 
of the Government dues the surplus is 
payable to the person concerned. In the 


present case as soon as the Chief Conser- 
vator of Forest ordered that the stacks of 
grass be returned to the plaintiff on his 
paying the remaining dues and the plain- 
tif had paid the amount, the lien ter- 
minated and the plaintiff was entitled to 
receive back stock of grass that was seiz- 
ed by the Forest Officer. There is thus 
no question of the contractor claiming any 
set under sub-section 9) of Section 83 
within a period of 6 months. 


14. Since there was no sale of the 
stock that is yet another reason for hold- 
ing thgt sub-section (8) did not come in- 
to play in the present matter. 


15. The position of the District 
Forest Officer was that of a bailee under 
the general law of contracts and as soon 
as the Government were paid their dues, 
as a bailee it was the duty of the Forest 
Officer as a servant or agent of the Gov- 
ernment to make over the stock of grass 
to the plaintiff-contractor. Here the liabi- 
lity to return the stock of grass seized 
squarely arose out of a contract and in 
such a case neither Section 48 nor Sec- 
tion 83 would confer immunity on the 
State Government. When the Government 
or its servants were unable to return the 
stock in full. the plaintiff was entitled to 
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get the price of that much quantity of 
grass that was not returned to the plaintiff. 


Now, if one turns to the pleadings 
there is a clear admission on the side of 
the State Government that the stock was 
not returned in full. In para 7 of the 
plaint the plaintiff averred that on 3-3-62 
the District Forest Officer had seized 600 
stacks of grass during the absence of the 
plaintiff. Again in para 9 he had averred 
that out of 600 stacks of grass that were 
seized as per para 7 of the plaint on 27- 
8-62 only 284 stacks of grass were re- 
turned and the remaining 316 stacks of 
grass were not returned or handed over to 
the plaintiff. The reply paras of the writ- 
ten statement in respect of the above aver- 
ments may usefully be read in full:— 


vag fe ae Rae FR Haq Rra 
ITR È g ein Tes, g g HT 
Pe aA T Het ga Ara A He feat war N, 
Gl WaT oo FTL Mt, Aare AAT Hl Ter 
ays ot, ag eA ate fe ae art 
anaa frat war 8 t” 

gag fe ara aT ta a. 8 F Hay Calas 


Pi 
There is, therefore, no controversy that 
816 stacks of grass were not returned to 


the plaintiff. As regards the contents of 
a stack and the price of grass the plain- 
iff had examined himself and produced 
two other witnesses namely, Mool Chand 
and Mohan Lal. The defendant did not 
examine any evidence in rebuttal. Accept- 
ing their evidence the learned Additional 
District Judge held that each stack consist- 
ed of 500 “Poolas” (bundles) and the price 
of grass was Rs. 80/- 
“Poolas”. Thus, the price 
would come to Rs. 4740/-. The Additional 
District Judge has allowed only Rupees 
8160/-. Thus there is no good reason for 
not allowing this amount to the plaintiff, 
The Additional District Judge is also right 
in ordering refund of three-fourth of the 
amount ars by the plaintiff in respect of 
the third transaction. 

16. The appeal has thus no force 
and accordingly it is hereby dismissed with 


costs. 
Appeal dismissed. 


per thousand 
of 316 stacks 
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Smt. Pushpa Devi, Appellant v. 
Radhey Shyam, Respondent. ee 

Civil Mise. Appeal No. 8 of 1970, 
D/- 25-4-1972, against judgment and de- 
cree of Nemichand Jain, Addl. Dist. J. 
Dholpur, D/- 30-8-1969. 
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(A} Hindu Marriage Act (1955), Sece 
tions 19 and 3 (b) — District Comt — 
Meaning of — Acts as a court and not as 
persona designata. 


The District Court hears petitions 
under the Hindu Marriage Act as a court 
and not as a persona designata in view of 
its definition in S. 8 (b). Hence the Dis- 
trict Court as the principal Civil Court 
of original jurisdiction will have jurisdic- 
tion to entertain a petition for divorce by 
virtue of S. 19. (Para 9) 

(B) Rajasthan Civil Courts Ordinance 
7 of 1950, S. 10 (3) — Power of District 
Judge to transfer case to Additional Dis- 
trict Judge. 

The District Judge has power under 
S. 10 (8) of the Ordinance to transfer a 
petition under the Hindu Marriage Act to 
the Additional District Judge who exercises, 
the same powers as the District Judge. 

(Para 11) 

Hindu Marriage Act (1955), 

tion 13 (1) — Dissolution of marriage on 

ground of adultery — Nature of evidence 
and proof. 


It is not necessary to prove the fact 
of adultery by direct evidence and such 
evidence, if produced, would normally be 
suspect and likely to be discarded. Nor- 
mally adultery is proved by circumstantial 
evidence. The general rule is that the 
circumstances must be such as would lead 
to a guarded judgment of a reasonable 
and just man to the conclusion. Proof be- 
yond reasonable doubt means such proof 
as it precludes every reasonable hypothesis 
except that which it tends to support. It 
need not reach certainty, but must carry 
high degree of probability. The Court 
would not as a general rule infer adultery 
from evidence of opportunity alone, but 
would require some satisfactory proof. 


(Para 12} 
R. P. Goyal, for Appellant; M. La 


Shrimali, for Respondent. 

JUDGMENT :— This is a wifes ap- 
peal under Section 28 of the Hindu Marri- 
age Act, 1955, hereinafter to be referred 
to as the “Act”, directed against the judg- 
ment and decree of the learned Additional 
District Judge, Dholpur dated 30-8-69 
dissolving the marriage between the spous- 
es by divorce on the ground of adultery. 


; Shri Radhey Shyam and Smt. 
Pushpa Devi were married in July, 1961 
according to the Hindu rites. A female 
child who was 8 years old on the date of 
the petition under Section 18 (1) of the 
Act was born of the union. On 19-11-66, 
the husband Radhey Shyam made the peti- 
tion in the court of the District Judge, 
Bharatpur. It was alleged therein that 
for the last 2% years Smt. Pushpa Devi 
had left the husband and had developed 
adulterous relationship with re sadect 
No. 2 Hukam Singh. They were helped in 
this by the mother of the wife. The wife 





1972 


was a teacher in a school and was living 
at Dholpur. It was further averred in the 
petition that the husband tried his best to 
persuade the wife to live with him, but in 
vain. The wife contested the petition. 
She denied that she had any adulterous 
relationship with Hukam Singh. She stat- 
ed that Hukam Singh was her maternal 
uncle (Mama), as her mother used to tie 
‘Rakhi on his hand. The learned District 
Judge framed the following issues:— 


“(1) Whether Mst. Pushpa Devi res- 
pondent is living in adultery 

(2) Whether it is in the welfare of the 
minor, Kumari Ranjana, daughter of the 
petitioner, that she should remain in the 
custody of her father? 

(3) Whether Hukam Singh is entitled 
to special costs? 

(4) To what relief is the 
entitled?” 
Thereafter the case was transferred by the 
learned District Judge to the court of the 
Additional District Judge at Dholpur. 


petitioner 


3. Both the parties led their evi- 
dence. The husband examined in a 
witnesses. P.W. 1 was Radhey Shyam, 


the husband himself. He admitted that at 
the time of the marriage Hukam Singh 
had worked like any other member of the 
family and his wife Smt. Pushpa was call- 
ing him ‘Mama. He had ‘further admit- 
ted that he had no personal knowledge 
about the illicit relationship between Smt. 
Pushpa and Hukam Singh. P.W, 2 Babu- 
lal stated that whenever he had occasion 
to visit the house of Smt. Pushpa he found 
Hukam Singh there, but he could not say 
what kind of relations they had. P.W. 8 
was Bhagwan Swaroop. He stated that 
Hukam Singh was living with Smt. Pushpa. 
He further stated that on one occasion 
he had seen both of them singing film 
songs which were indecent or obscene. 
However, he could not say what the songs 


were. He further stated that the two 
were holding the hands of each other. 
P.W. 4 was Rambharose Lal. He had 


seen Hukam Singh mostly living with Smt. 
Pushpa. On one occasion from the way 
he had seen the two sitting on a cot in 
the verandah. He too admitted that 
Hukam Singh used to say that Smt. Pushpa 
was his “Bhanj? (niece). In rebuttal Smt. 
Pushpa examined herself and produced 8 
other witnesses. 

A, The learned District Judge 
came to the conclusion that though there 
was no direct evidence of adultery yet 
the same has been proved by the circum- 
stances brought on record. ‘The essentials 
of the judgment of the learned Additional 
District Judge are contained in the follow- 
ing passage: 


“og de g fe ga armas A off a sae 
frat ware à aay wart A add fsan a fF 
gout eat a goag st afew Ht HU BU 
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Se TAT SF 1 ST AHS BH ngaa FT ATA 
a nr fet ara at awa aA ÈT. ars. are 
RIS FH Ors HATS FOS OR FTV. ATS. ATV 
2883 Gers &¢ d ga Rara a ara g fe 
Ga amet ® Sat waa weet werd ta 
eu dv add i gafed fas A ot 
afeferfiar sat are wench at we è ord B 
ATT WX Tate BY As adda famea 
aan @ fe Gor edt a ganii F ara ® 
adits date ear walt gear ad F awa 
ama Ñ ag at È fe ag act vara R aA 
gA A (fa qo l a r gY a gy) 
gar Sat al SU aaa aa WAT Yo ay at zt 
ga faara & geg A gaat sa 22 at at 
Ad 2 1 ea ware at got e À 
gmi aaa wart A Het xt way 
geuka aad & saè wart oe mat 
STA Lal TAT Ag Al Tea 7 AT ara FZ 
W UAT AAT Wid VW, A sa aa RRR à 
has TH Ad adie frarer saa fe st erat 
$ atas dda I aes 1 st al a aaa 
GAM CH TRA BT arHt Agar roar aT t 
wat srt ga ATS A set gar at of 
feafaat A afaa we tar AA wa A ata 
@, Ua aa aa geld NA ag adhe frerear 
g frag geg & gor at & atas daa 
grates Tel way ae uE aias sitar 
eria HC R g AI Sal ared ag aca ofa 
WAM WATT A sat WAT Bradt | sa THT 
a ga qaita or aria mf H cer A Hat Fr 


5. In the result, the learned Addi- 
tional District Judge, Dholpur granted a 
decree of divorce in favour of the husband 
and against the wife. 

; In challenging the 
and decree of the court below 
counsel for the appellant has raised a 
two-fold contention. In the first place, it 
was argued by him that the learned Addi- 
tional District Jadge had no jurisdiction 
to try the application under Section 18 of 
the Act. He maintained that the learned 
District Judge was a persona designata in 
dealing with applications under the Act 
and consequently the application in the 
present case could not have been transfer- 
red by the District Judge, Bharatpur to the 
Additional District Judge at Dholpur. The 
other contention is that the husband has 
failed to prove that the wife was living in 
adultery. Learned counsel points out that 
the evidence adduced by tbe petitioning 


judgment 
learne 
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husband falls short of the requisite in esta- 
blishing the charge of adultery against 
the wife. Such a matrimonial offence, ac- 
cording to learned counsel, has to be prov- 
ed beyond all manner of doubt. 


ee. sie Learned counsel for the respon- 
dent has tried to support the jadement of 
the learned -Additional District Judge. 


' §, Section 19 of the Act provides 
that every petition under this Act shall be 
pe ent’ to the District Court within the 
ocal limits of whose ordinary original civil 
jurisdiction the marriage was solemnised or 
the husband and wife reside or last resid- 
ed together. 

9. It is plain that the District 
Court hears the petitions under this Act 
as a Court and not as a persona designata. 
The term “District Court” is defined by 
Section 3 (b) of the Act to mean in any 
area for which there is a city civil court, 
that Court, and in any other area the prin- 
cipal civil Court of original jurisdiction, 
and includes any other civil Court which 
may be specified by the State Government, 
by notification in the Official Gazette, as 
having jurisdiction in respect of the mat- 
ters dealt with in this Act. Therefore, in 
an area where there is a city civil Court 
the term “District Court” would mean 
such a city civil Court and in any other 
area it would mean the principal civil 
Court of original jurisdiction. Besides this 
it is open to the State Government, by 
notification in the Official Gazette, to em- 
power any civil Court to have jurisdiction 
in respect of matters dealt with in i 


Act. 

10. The Court of the District 
Judge at Bharatpur being the principal 
civil Court of that District rightly enter- 
tained the petition. 


Il. The next question is whether 
the District Judge could have assigned this 
case to the Additional District Judge, Dhol- 


pur who is an Additional Judge in the 
Court of the District Judge for the dis- 
trict. According to Section 10 of the 


Rajasthan Civil Courts Ordinance, 1950, if 
the business before any District Judge so 
requires for its speedy disposal, the State 
Government may, on the recommendation 
of the High Court, sanction the appoint- 
ment of such number of Additional Judges 
for the Court or Courts of such District 
Judge or District Judges as may be neces- 
sary. Sub-section (8) of that section lays 
down that any Additional Judge so ap- 
pointed shall discharge any of the functions 
of a District Judge which the District 
Judge may assign to him and in the dis- 
charge of those functions he shall exercise 
the same powers as the District Judge. 
Sub-section (8) thus empowers the District 
Judge to assign any of his functions to any 
Additional Judge and the latter shail then 
exercise the same powers as the District 
Judge. This sub-section, therefore, em- 


a ute ee ee 
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powers the District Judge to transfer a 
case under the Act to the Additional Dis- 
trict Judge and the latter would þe exer- 
cising the same powers as the District 
Judge. There is, therefore, no substance 
Se the first contention of the learned coun- 
sel. 


12. As regards the question whe- 
ther the adultery on the part of the wife 
has been established the learned Additional 
District Judge is, no doubt, right in say- 
ing, that it is not necessary to prove the 
fact of adultery by direct evidence. It 
would be unreasonable ta expect direct 
evidence and such evidence, if produced, 
would be normally suspect and is likely to 
be discarded. Normally the matrimonial 
offence of adultery is expected to be esta- 
blished by circumstantial evidence, but in 
that event the circumstances must be such 
as Jead to the necess conclusion that 
adultery was committed by the spouse con- 
cerned. It would not be possible to lay 
down as a rule of the thumb as to what 
circumstances would be sufficient to esta- 
blish adultery, because circumstances may 
be diversified by the situation and charac- 
ter of the yan by the state of general 
manners and by many other incidental cir- 
cumstances, apparently slight and delicate 
in themselves, but they may have import- 
tant rane on the particular case. The 
only general rule upon the subject is that 
the circumstances must be such as would 
lead tọ a guarded judgment of a reason- 
able and just man to the conclusion. Proof 
beyond reasonable doubt means such proof 
as it precludes every reasonable hypothesis 
except that which it tends to support. It 
need not reach certainty, but must carry 
a high degree of probability. The Court 
would not as a oe rule infer adultery 
from evidence of opportunity alone, but 
would require some more satisfactory proof 
(vide Mulla’s Hindu Law, 18th Edn., pages 
671 to 672). 


18. P.W. 1 Radhey Shyam, the 
husband, and P.W. 2 Babulal do not speak 
of any adultery on the part of the wife 
with Hukam Singh. P.W. 3 Bhagwan Swa- 
roop had seen the wife singing a duet, as 
it were, with Hukam Singh. P.W. 4 Ram- 
bharose Lal had once seen them sitting on 
a cot in the verandah when the witness 
was on the way near the house. Both 
these witnesses namely, P.W. 3 Bhagwan 
Swaroop and P.W. 4 Rambharose Lal are 
giving these incidents of the year 1962-63. 
Now, if one looks to the petition itself 
which was made on 19-11-66, the husband 
admits in para 2 thereof that his wife had 
lived with him after the marriage, but for 
the last 24% years she had left him and was 
carrying on with Hukam Singh. This 
means that upto the month of May, 1964 
or so, there was no problem between the 
spouses. The adulterous relationship, if 
at all, started thereafter. that were so, 
it is not understandable how P.W. 3 Bhag- 
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wan Swaroop and P.W. 4 Rambharose Lal 
could see the incidents in the year 1962- 
68. In other words, there is no evidence 
of°any incident like the one ge eae by 
the two witnesses of any time atter May, 
1964 since the wife had left the husband. 
It is further noteworthy that all the four 
witnesses are of village Badi where the 
husband resided. Not a single witness of 
Dholpur had been examined. In such a 
case, therefore, I am unable to hold that 
the evidence led by the husband success- 
fully makes out a case of the wife living 
in adultery with another. The finding of 
the learned Additional District Judge is, 
therefore, erroneous. 

14. The result is that I allow this 
appeal, set aside the judgment and decree 
of the learned Additional District Judge, 
Dholpur and dismiss the petition under 
Section 19 of the Act. The parties are 
left to bear their own costs of the appeal. 

Appeal allowed. 
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Association of Radhaswami Dera Baba 
Bagga Singh and another, Appellants v. 
Gurnam Singh and others, Respondents. 


First Appeal No. 45 of 1970, D/- 17- 
2-1972, against judgment of P. N. Bhat- 
nagar, ae Dist. J., Ganganagar, D/- 2- 

(A) Civil P. C. (1908), S. 92 — It 
is the allegations in the plaint that deter- 
mine the jurisdiction of the Court under 
Section 92 and if a breach of trust is al- 
leged in the plaint it is sufficient to confer 
jurisdiction under Section 92. AIR 1940 
Pat 425, Relied on. (Paras 9, 12) 

(B) Civil P. C. (1908), S. 92 — The 
crucial time for determining whether the 
properties are public trust properties of 
religious nature is the date of the institu- 
tion of the suit and simply because the 
defendant did not admit the fact of the 
religious trust being a public religious trust 
in its inception will not take out the case 
from the ambit of Section 92. (Para 11) 


(C) Civil P. C. (1908), S. ‘92 — A 
suit for declaration that the suit properties 
are public religious trust properties belong- 
ing to the “Dera” a public religious trust 
of Radhaswami faith and other reliefs 
brought by the plaintiffs followers of the 
said faith in a representative capacity in 
the interest of and to safeguard the rights 
of the followers of Radhaswami faith comes 
under Section 92. (Para 14) 

(D) Civil P. C. (1908), S. 92 — No 
doubt a suit against a trespasser does not 
come within Section 92 but a trespasser 
is different from a trustee de son tort as 
the trespasser claims adversely to the trust 
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and so cannot be deemed to be a trustee 
while the trustee de son tort does not claim 
adversely though his title to act as a 
trustee may be defective and a suit against 
a trustee de son tort or a de facto trustee 
is covered by Section 92, 18 OC 88 and 
AIR 1936 Sind 197 and AIR 1948 Oudh 
203 and AIR 1960 Cal 558, Relied ons 
AIR 1958 Mad 307, Dissented from. 
(Paras 16, 17) 
(Œ) Civil P. C. (1908), S. 92 — Mere 
addition of a prayer for declaration cannot 
take the suit out of the ambit of Section 92 
when substantially all other conditions of 
the section are otherwise fulfilled. AIR 
1923 Bom 67 and AIR 1952 SC 143 and 
AIR 1967 SC 1044, Distinguished. 
(Para 22) 
(E) Specific Relief Act (1963), S. 84 
~—— A suit for a bare declaration of a right 
without further relief for possession and 
other reliefs in the facts and circumstances 
of the case is not sustainable in law as 
it will be within the mischief of S. 34. > 
(1970) 2 SCR 124, Relied on. (Para 24) 


(G) Civil P. C. (1908), S. 92 — For 
the applicability of Section 92 four condi- 
tions are necessary: (1) the trust must be 
for public purpose of a charitable or reli- 
gious nature; (2) the plaint must allege a 
breach of such trust or seek Court’s direc- 
tion for administration of the trust; (3) the 
suit must be not only in the interest of 
the plaintiff individually but in the interest 
of the public or the trust itself; (4) the 
relief sought must be one of the reliefs 
mentioned in Section 92. AIR 1940 Pat 
425 and AIR 1969 SC 884, Relied on. 

(Para 7) 
Cases Referred: Chronological Paras 
AIR 1969 SC 884 = (1969) 3 SCR 83, 
ugra Bibi v. Haji Kummu 
(1969) 2 SCC 590 = (1970) 2 SCR 124, 

. K. Rappai v. Jo 24. 

AIR 1967 SC 1044 = (1967) 2 SCR 
618, Bishwanath v. Radha Bement m 
AIR 1960 Cal 558, S. K. Mitra v. H. Sa 


Dey 
AIR 1958 Mad 307 = 70 Mad LW 
940, Sundaralingam Chettiar v. S. 
Nagalingam Chettiar 17 
AIR 1952 SC 143 = 1952 SCR 518, 
Pragdasji v. Isharlalbhai 18, 20 
AIR 1948 Oudh 208 = 1948 Oudh 
WN 179, Radha Krishna v. Lachmi 
Narain 16 
AIR 1940 Pat 495 = 21 Pat LT 
155, Ramdas Bhagat v. Krishna 
Prasad 7, 12 


AIR 1986 Sindh 179 = 30 Sind LR 
104, Mulchand Bassarmal v. Devigir 
Motigir 16 

AIR 1923 Bom 67 = 23 Bom LR 
876, Nilkanth v. Ram Krishna 18, 19 

AIR 1914 Oudh 408 = 18 Oudh 
38, Muhammad Nasim v. Muhammad 
Ahmad 16 
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M. B. L. Bhargava, for Appellants; 
S. C. Bhandari and Hastimal Par. for 
Respondents. 


JOSHI, J.:— This is an appeal by 
the defendants against the judgment and 
decree of the Jearned Additional District 


Judge, Ganganagar dated 2-12-1969, de- 
creeing the plaintiffs’ suit for declaration 


and other ancillary reliefs which will be 
referred to hereinafter in detail. For 
reasons which will presently appear, it is 
necessary to set out the allegations of the 
plaint clearly and in considerable details. It 
is stated in-the plaint that Baba Baggasingh 
of Tarantaran established a religious insti- 
tution for the propagation of the tenets and 
preachings of the Radhaswami faith at 
Tarantaran. He aera initiated many 
disciples to this order and acquired mov- 
able and immovable properties for the de- 
velopment and progress of the order. He 
consequently established a Dera which is 
known as Sant Sat Guru Baba Bagga Singh 
Dera at Tarantaran hereinafter referred 
to as the Baba Bagga Singh in hi 
lifetime nominated Sant Sat Guru Deva 
Singh as his principal disciple descendant 
to the Gaddi. On the death of Baba 
Bagga Singh, Devasingh succeeded to the 
Gaddi. He also a properties and 
made accretions to the Derąs properties. 
Baba Deva Singh died on 20-12-60. Three 
or four months prior to his death, he had 
become extremely weak and was not in a 
position to even walk. It is further stated 
in the plaint that some interested persons 
had created factions amongst the sewadars 
and won some of them over their side with 
a view to grab the properties of the said 
Dera. To achieve this end, it is stated 
that they managed to get executed by 
Sant Sat Guru Deva Singh, trust-deed 
Ex. 2 and deed of transfer Ex. 3 in res- 
pect of the properties of the Dera by exer- 
cising coercion, undue influence and fraud 
upon him on 15-12-60, and also got esta- 
blished an Association under Memorandum 
of Association Ex. 1. It is pertinent to 
mention here that under the trust-deed 
Ex. 2 dated 15-12-60, Baba Deva Singh 
appointed himself the sole trustee of the 
properties of the Dera and in the capacity 
of the sole trustee, transferred on the same 
day all the properties under Ex. 2 belong- 
ing to the Dera in favour of the Associa- 
tion hereinafter to be referred as defendant 
No. 1, for the management of the afore- 
said properties. The plaintiffs allege that 
the trust-deed Ex. 2 and the transfer-deed 
Ex. 8 as well as the Memorandum of As- 
sociation Ex. 1 and the Association made 
thereunder were illegal, void and contrary 
to the provisions of law. The plaintiffs im- 
peached the validity of the trust deed inter 
alia on the following grounds. (1) That 
the Dera Baba Bagga Singh being a public 
religious institution and its properties being 
religious property in the nature. of trust 
property and that Baba Deva Singh being 


A. L. R. 
merely a trustee of this property could not 
create any er trust iņ respect thereof. 
That in any event, the trust-deed was void 
as the same was not executed by free-will 
and was vitiated by coercion, fraud and 
undue influence. The transfer-deed Ex. 3 
dated 15-12-60 was impeached mainly on 
the grounds (1) that the properties trans- 
erred thereunder were public religious 
trust properties and were therefore inalien- 
able, and (2) that Baba Deva Singh had no 
authority to alienate the public religious 
trust properties, The plaint further goes 
on to state that the defendants had taken 
over the possession of the properties of the 
said Dera illegally and were even dealing 
with them in contravention of the object 
of the trust. It has been stated that one 
Pratap Singh, defendant No. 2, had ile- 
gally proclaimed himself to be the Sant 
Sat Guru of the said Dera. The plaintiffs, 
therefore, stated that the trust-deed and the 
transfer-deed being void could not confer 
any right on the defendants and their 
possession was merely that of a trespasser. 
On these allegations, the plaintiffs prayed 
for a declaration for declaring the transfer- 
deed Ex. 8, the trust-deed Ex. 2 and the 
Memorandum of Association Ex. 1 to be 
void. The plaintiffs also prayed for three 
more reliefs as a consequence of the said 
declaration: firstly, for the removal of de- 
fendant No. 2 from the post of Sant Sat 
Guru of the said Dera, secondly, for con- 
vening a meeting of the Sangh for appoint- 
ment of a new Sant Sat Guru, and third- 
ly, for the appointment of a Receiver and 
taking accounts with regard to the proper- 
ties of the said Dera. 


2. Defendants Nos. 1 and 2 filed 
a joint written statement in which they ad- 
mitted that the Radhaswami Dera Baba 
Bagga Singh is a religious institution and 
the properties belonging to it are religious 
properties of the public trust. They, how- 
ever, pleaded that the properties are not 
in the nature of properties as contemplated 
under the ordinary trust law, and that 
Baba Deva Singh’s position was not that 
of an ordinary trustee. According to them, 
the position of Sant Sat Guru is very 
much different from an ordinary trustee. 
They alleged that Sant Sat Guru is looked 
upon as an incarnation of God and has 
an unlimited and absolute power over the 
properties of the Dera, They traversed the 
rest of the allegations an denied that 
the trust-deed Ex. 2 and the transfer-deed 
Ex. 3 were executed by Sant Sat Guru 
Deva Singh under undue influence, coer- 
cion or fraud. They further contended 
that the suit as framed was governed by 
the provisions of Section 92, C. P. C. and 
was, therefore, not maintainable for want 
of sanction of the Advocate General. They 
also pleaded that the plaintiffs had no 
locus standi as they were not at all in- 
terested in the affairs of the Dera and 
that the suit was not triable by the Court 
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as the impugned documents were executed 
at Tarantaran and the Dera is also situat- 
ed at Tarantaran and consequently the 
cause of action if any did not arise wholly 
or partly at Ganganagar. It may be men- 
tioned that the defendants participated in 
the proceedings till the plaintiffs’ evidence 
was examine but on 2-9-68, learned 
counsel for the defendants pleaded no ins- 
tructions and therefore the suit was pro- 
ceeded under Order 17, Rule 2, C. P. C. 


3. The trial Judge after recording 
the evidence of the plaintiffs and hearing 
the arguments decreed the plaintiffs’ suit 
as prayed. 

4, Mr. Bhargava, learned counsel 
for the appela has challenged the find- 
ings of the learned trial Judge recorded 
against the appellants and urged that the 
suit was not maintainable in view of non- 
compliance of the provisions of Sec. 92, 
C. P. C. He further submitted that the 
trial Court had no jurisdiction as the cause 
of action did not arise partly or wholly in 
the local limits of the Court at Ganga- 
nagar. Lastly it was urged that the plain- 
tiffs had no interest in the affairs of the 
Dera, and therefore, had no locus standi 
to bring the suit. 


5. Having heard the learned coun- 
sel for the parties, we are of opinion that 
this appeal must be accepted on the ground 
of non-maintainability of the suit for want 
of compliance with the provisions of Sec- 
tion 92.. C. P. C. We, therefore, do not 
think it necessary to decide the other 
points argued by learned counsel for the 
parties. 

o 6 In order to appreciate the con- 
tentions of Mr. Bhargava as to the non- 
maintainability of the suit, it is necessary 
to state the reliefs claimed in the prayer 
clause of the plaint. They are as fol 


wsi—~ 

(1) The plaintiffs pray that their suit 
be decreed against the defendants and de- 
cree be passed as prayed. 

(2) It be declared that the trust-deed 
and the transfer deed dated 15-12-60 and 
the formation of the Association defendant 
No. 1 is contrary to law and is void. 

As a consequence of the above declara- 
tion the following further reliefs be grant- 

to the plaintiffs: 

(i) Defendant No. 2 (Baba Pratap 
Singh) be removed from the office of Sant 
Sat Guru and the meeting of the ‘Sangat’ 
of the followers of the Dera Baba Bagga 
Singh be convened and new Sant Sat Guru 
of the Dera be appointed: 

dispossessed 


(ii) the defendants be 
from all the movable and immovable pro- 
perties of the Dera and a Receiver be ap- 
pointed to take over the properties and 

er the appointment of the Sant Sat 
Guru, the same should be handed over to 

(iii) the accounts should be taken of 

the income and expenses in respect of the 


propaies of the DeraBaba Bagga Singh 
and whatever is found due after account- 
ing, the same should be given to the newly 
appointed Sant Sat Guru; 


(iv) Costs of the suit be awarded 
to the plaintiffs, 


7. Mr. Bhargava, the learned 
counsel for the appellants has urged that 
the suit relates to trust properties for pub- 
lic pupo of religious nature and the 
reliefs claimed therein are some of those 
specified in Section 92, C. P. C. He fur- 
ther submitted that there is. an allegation 
of breach of trust on the part of the Sant 
Sat Guru Deva Singh and the defendants, It 
may be stated that in order to attract the 
applicability of Section 92, C. P. C., four 
conditions are necessary; (1) the trust must 
be for a public purpose of a charitable or 
religious nature; Fo) the plaint must allege 
that there is a breach of such a trust or 
that the direction of the Court is necessary 
for the administration of the trust; (3) the 
suit must be not only in the interest of the 
plaintif individually but in the interest of 
the public or in the interest of the trust 
itself; and (4) the relief claimed in the 
suit must be one of the reliefs mentioned 
in the section, as held in Ramdas Bhagat 
v. Krishna Prasad, AIR 1940 Pat 425, and 
Sugra Bibi v. Haji Kummu, AIR 1969 SC 
884. We have, therefore, to see whether 
the four requirements of Section 92 are 
satisfied in the present case so as to attract 
the bar laid down in S. 92, C. P. C. 


8. The first requirement of S. 92, 
as stated above, is whether the suit relates 
to property of a trust for public purposes 
of religious or charitable nature. In this 
regard, Mr. Bhargava invited our attention 
to para No. 4 of the plaint and urged that 
the plaintiffs have not disputed that the 
properties of Dera Baba Bagga Singh were 
in the nature of public trust properties 
of religious nature. He, therefore, urged 
that according to the plaintiffs’ own show- 
ing, the properties are admittedly of a 
public trust of religious nature. On_ the 
other hand, learned counsel for the plain- 
tiffs when confronted with this position 
contended that what they had admitted is 
that the Dera Baba Bagga Singh was from 
the very inception a public trust of religi- 
ous nature. But this fact has been denied 
by the defendants. He pointed out that 
though in para No. 4 of the written state- 
ment, the defendants have admitted the 
public religious nature of the Dera and its 
Pop in the nature of trust, but they 

ave qualified their statement by stating 
that it was the absolute property of Sant 
Sat Guru who had the absolute right to 
alienate the property and was not like the 
ordinary trust property. Learned counsel 
for the respondents contended that as the 
defendants have denied the trust as set up 
in the plaint, the objection with regard to 
S. 92, C. P. C., is not at all maintainable. 
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: We may point out at once that 
in order to determine the applicability of 
Section 92, C. P. C., we have to look to 
the allegations in the pee and even if 
the defendants denied the existence of the 
public trust from the very inception of the 
Dera, that cannot take out the case from 
the ambit of Section 92 if otherwise the 
conditions of this section are fulfilled. The 
reason is obvious that the defendants by 
mere denial cannot be allowed to evade 
and defy the statutory provisions of S. 92 
which are mandatory in character. 


10. In the present case the defen- 
dants have admitted that the properties in 
dispute were the public trust properties of 
religious nature, The plaintiffs have alleg- 
ed that Baba Bagga Singh had created a 
public religious endowment of the proper- 
ties in question. There is of course contro- 
versy as to when and how the properties 
became of the public religious endowment; 
but this much is also admitted by the de- 
fendants that at the time of the institution 
of the suit they were of such nature. It 
is, therefore, clear that at the time when 

e suit was brought, there was no dispute 
about the properties being of the public 
trust of religious nature. 


Il. Mr. Hastimal, the learned 
counsel for the respondents, however, con- 
tended that the public religious trust set 
up in the plaint is different from the one 
admitted by the defendants. He submit- 
ted that whereas the plaintiffs have set u 
the case that the Dera Baba Bagga Sing 
was a public religious institution from its 
very inception and its properties were in 
the nature of trust properties, the defen- 
dants have not admitted this trust but have 
set up a different trust created by Deva 
Singh, and in view of the stand taken by 
the defendants, the suit cannot be said to 
relate to a public trust of religious nature 
as set up by the plaintiffs. It is extreme- 
ly difficult for us to accept this contention 
of the learned counsel. In our opinion, the 
crucial time for determining whether the 
properties are public trust properties of 
religious nature is the date of the institu- 
tion of the suit. We cannot conceive that 
simply because the defendants did not ad- 
mit the fact of Baba Dera Bagga Singh be- 
ing a public religious institution from its 
inception, that will take out the case from 
the ambit of Section 92, C. P. C. It is 
not in dispute that at the time of the ins- 
titution of the suit, the properties to 
which the suit relates, were properties of 
public religious trust. We, however, do 
not think it necessary to go into this con- 
troversy as to whether the properties of 
the Dera were public religious trust pro- 
perties from its inception inasmuch as we 
are in a position to determine the points 
in controversy on the admission of the 
parties in respect of the nature of the pro- 
perties as it existed at the time of the 
institution of the suit. Admittedly at the 


A. I. Ri 


time of the institution of the suit, the pro- 
perties were public religious trust proper- 
ties. In our opinion, therefore, the first 
condition of Section 92 is fully satisfied. 


12. Coming to the second condi- 
tion of Section 92 with regard to the 
breach of trust, we are of opinion that 
it also stands fulfilled in the present case. 
Learned counsel for the respondents in 
this connection urged that a suit. under 
Section 92, C. P. C., can be brought if a 
breach of trust is alleged or a direction of 
the Court is necessary. He contends that 
in the present case, no breach of trust is 
alleged, much less proved, and no occasion 
arose for any direction as contemplated 
under Section 92, C. P. C. We may here 
point out that the principle of law is well 
settled that it is allegations contained in 
the plaint that determine the jurisdiction 
of the Court under Section 92. In Ram- 
das Bhagat’s case, AIR 1940 Pat 425 
(supra), the Patna High Court has held 
that if a breach of trust is alleged in the 
plaint, it is sufficient to confer jurisdiction 
under Section 92, C. P. C. It is in the 
light of the above principle that we have 
to see whether the condition as to allega- 
tion of breach of trust is satisfied in the 
present case. 


13. The plaint alleges more than 
once the breach of trust on the part of the 
defendants. In para No. 8 of the plaint, 
the plaintiffs have clearly alleged that Baba 
Deva Singh has illegally created a trust and 
unlawfully transferred the properties of the 
trust by constituting himself as the sole 
trustee and has established an association 
and the defendant No. 2 has illegally pro- 
claimed himself as the Sant Sat Guru of 
the Dera. In para 6 of the plaint it has 
been alleged that the defendants have ille- 
gally taken possession of the Deras pro- 
perties and have been wasting it in contra- 
vention of the object of the trust and it 
was with a view to protect the interest of 
the followers of the Radhaswami faith that 
the present suit is being brought. There 
is also clear averment in para No. 10 (kha) 
and ‘gha’ that the defendant No. 1 has been 
brought into being for wiping out the very 
existence of the aforesaid religious endow- 
ment in direct breach of the object of the 
trust. The plaintiffs have on these very 
reasons asked for the appointment of a 
new Sant Sat Guru and for the disposses- 
sion of the defendants and for the adminis- 
tration of the properties according to the 
objects of the trust and even have asked 
for the appointment of a receiver. 
these allegations, in our opinion, establish 
the breach of trust on the part of the de- 
fendants, who according to the plaintiffs 
themselves occupy the position of a de 
facto trustee or a trustee de son tort. It 
may be that the plaintiffs have labelled 
the defendants as trespassers but lookin 
to the plaint allegations, we are satisfi 
that the allegations substantially amount 
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to intermeddling with the properties by the 
defendants without asserting adverse title 
in themselves. In this view of the matter, 
the second condition of Section 92, in our 
opinion, is fully satisfied. 


14. This brings us to the consi- 
deration of the pen as to whether the 
third condition of Section 92 is satisfied in 
the present case. In our judgment, it is 
also fully satisfied. There is no case of 
rival claimants asserting their own right. 


The defendants have no personal claim of. 


their own. So far as the plaintiffs are con- 
cerned, it is quite apparent from the plaint 
that they do not purport to sue on their 
own but sue in a representative capacity in 
the interest of and to safeguard the rights 
of the followers of the Radhaswami faith. 
A look to the frame of the suit will show 


that the suit has been brought in a fépre- 
sentative capacity for the benefit of the 


followers of the Radhaswami faith. 


15. We are now to see whether 
the fourth condition of Section 92, C. P. C., 
namely whether any of the reliefs claimed 
are those specified: in Section 92, C. P. C.P 
In this connection we have reproduced the 
verbatim translation of the various reliefs 
claimed in the plaint. From the perusal 
of the reliefs, it will appear that the suit 
is substantially for dispossession of the de- 
fendants and for the appointment of a new 
trustee. In clause (1) of sub-para ‘kha’ of 
para 16, the plaintiffs have asked for the 
appointment of a new Sat Guru as the 
successor to the Dera. In clause (2) of the 
said sub-para, the plaintiffs have prayed 
for the ejectment of the defendants and for 
the appointment of a receiver with a 
direction to hand over the properties to 
the newly appointed Sant Sat Guru. In 
clause (8) of the said sub-para, the plain- 
tiffs have asked for the accounting of the 
income of the said Dera and for a direc- 
tion to hand over the money found due 
after accounting to the newly appointed 
Sat Guru. The counsel for e respon- 
dents contended that none of the reliefs is 
covered by Section 92, C. P. C. He sub- 
mitted that the suit is substantially for 
declaration and the remaining reliefs are 
incidental and conseguential to the prayer 
for declaration and as such they do not 
fall under the mischief of Section 92. The 
provisions of Section 92, C, P. C., indicate 
inter alia that a suit for appointment of 
new trustees is competent only after com- 
pliance with the provisions of Section 92, 
C. P. C. e plaintiff-respondents in the 
present case ege that the defendants 
were strangers and trespassers in relation 
to the trust. The plaintiffs further allege 
. the act of misfeasance on the part of the 
defendants. Section 92, C. P. C., prohi- 
bits a plaintiff from obtaining -relief of ap- 
pointment of new trustees without the com- 
pliance with the provision of the said sec- 
tion of the Code. The y on therefore, 
is whether any of the reliefs mentioned in 
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the plaint are covered: by any of the re- 
liefs specified in Section 92 


16. Having perused the reliefs con- 
tained in the prayer carefully, we are of 
the opinion that all the sub-clauses con- 
tained in sub-para ‘kha’ of para 16 are 
covered by the reliefs contemplated by 
Section 92, C, P. C. Under sub-clause (2) 
the plaintiffs have asked for ejectment o 
the defendants and for appointment of a re- 
ceiver. Under sub-clause (8) the plaintiffs 
have asked for the accounting of the in- 
come of the Dera and for a direction to 
hand over the money found due after ac- 
counting to the duly appointed Sat Guru. 
Under sub-clause (1) there is a definite 
prayer for removal of the defendants and 
for the appointment of a new trustee. Sub- 
clauses (2) and (8) are definitely covered 
by the reliefs specified in Section 92, 
C. P. C. With regard to the prayer con- 
tained in sub-clause (1), it has been con- 
tended that the pas have not asked 
for the removal of the trustees as the de- 
fendants appellants are strangers and tres- 
passers and therefore the relief could not 
come under the mischief of Section 92. 
We have, therefore, to see whether the 
aforesaid sub-clause (1) is also covered by 
Section 92. Learned counsel in this re- 
gard contended that the defendants could 
not be considered as trustees within the 
meaning of Section 92. Learned counsel 
relied upon a number of decisions which 
have laid down the proposition that Sec- 
tion 92 does not cover a suit against a 
trespasser. In our opinion, the position of 
a trespasser is different from at of a 
trustee de son tort; the former claims ad- 
versely to the trust and so cannot 
deemed to be a trustee within the meaning 
of the section, while the latter does not 
claim adversely though there may be de- 
fect in his title to act as a trustee. In 
Muhammad Nasim v. Muhammad Ahmad, 
18 Oudh Cas 88 = (AIR 1940 Oudh 408), 
a Bench of the Court of the Judicial Com- 
missioner Oudh discussed the matter and 
held that Section 92, C. P. C., covered a 
suit for removal of a person who though 
not a trustee de jure had taken upon him- 
self the management of trust property and 
thus became a trustee de son tort. The 
same view was also taken in Mulchand 
Bassarmal v. Devigir Motigir, AIR 1986 
Sind 179; Radha Krishna v. Lachmi 
Narain, AIR 1948 Oudh 2083 and S. K. 
Mitra v. H. C. Dey, AIR 1960 Cal 558. 


17. The learned counsel for the 
respondents invited our attention to a case 
reported as Sundaralingam Chettiar v. S. 
Nee Chettiar, AIR 1958 Mad 3807, 
in which it has been held that the removal 
for which S. 92 provides is in respect of a 
de jure trustee and not of a trustee de 
son tort. We have carefully examined this 
authority. We do not find any substantial 
reason contained in this authority for the 
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view propounded in it. The term ‘trustee’ 
in Section 92 in our opinion has been used 
in a wider sense to include both the ex- 
pret as well as implied trust. The trustee 
e son tort who is acting as a de facto 
trustee is in our opinion covered by S. 92, 
C, P. C., as we think there is no warrant 
for putting a narrow construction on the 
term “trustee” occurring in Section 92, 
C. P. C. A person who without title 
chooses to take upon himself the character 
of trustee becomes a trustee de son tort 
and is liable to account for what he has 
done or what he has received while so 
acting in the same way as if he were a de 
jure trustee. Such a-person may be des- 
cribed as a de facto trustee or a trustee 
de son tort and is distinguishable from a 
trespasser. In view of the preponderance 
of judicial opinion referred to above to the 
contrary, we are unable to agree with the 
popoio laid down in this case. It may 
e pointed out that the respondents in the 
present case have not claimed any title of 
their own but they have claimed themselves 
to be trustees and are managing the pro- 
perty in that capacity. 


o B Learned counsel for the plain- 
tiffs then urged that the suit being substan- 
tially for declaring Exs. l, 2 and 3 void 
and the other reliefs relating to removal of 
Sant Sat Guru and appointing new one in 
his place and for administration of property 
being simply of ancillary nature, it is not 
barred under Section 92, C. P. C. In 
support of this contention, he cited Nil- 
kanth v. Ram Krishna, AIR 1928 Bom 67; 
Pragdasji v. Isharlalbhai, ATR 1952 SC 
148 and Bishwana v. Radha Ballabhji, 
AIR 1967 SC 1044. After perusing these 
authorities, we are of opinion that they 
are really of no assistance in the present 
case, 


19. Nilkanth’s case, AIR 1928 Boni 
67 (supra), related to a declaration that 
the defendants were not properly appointed 
trustees of the temple and for injunction 
appropriate to that declaration. There was 
no allegation of any breach of trust in the 
laint nor was there any direction sought 
or the administration of trust in question. 
As already pointed out, to attract the pro- 
visions of Section 92, C. P. C., four con- 
ditions referred to above should be fulfilled. 
All the condtions were not fulfilled in that 


case, and, therefore, it is clearly distin- 
guishable., 

20. In AIR 1952: SC 148 (supra) 
a suit was brought under S. 92, C. P. C., 
for declaration and various other reliefs 
specified in Section 92. C. P. C. There 


was, however, no allegation and proof in 
respect of breach of trust. In the absence 
of allegation of breach of trust, their 
Lordships held that there being no- cause 
of action, even relief of declaration could 
not be granted, It was observed by their 
Lordships that the declaration as to trust 
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might be made as ancillary to the main re- 
lief claimed under the section. Their 
Lordships, however, pointed out that when 
the case of plaintif fails for want of cause 
of action, there is no warrant for declara- 
tory relief under Section 92 which only 
contemplates reliefs specified therein. The 
case is, therefore, clearly distinguishable. 


21. The last case in this connec- 
tion cited by learned counsel is AIR 1967 
SC 1044 (supra). This case is also of no 
assistance. It related to a suit for decla- 
ration by the worshippers of an Idol 
against the alienees who asserted their ad- 
verse title to the properties. In the back- 
ground of these facts, it was held that 
the suit for declaration of title and posses- 
sion of property from a ar under a 
void alienation claiming his own title 
theréfo was maintainable not being for any 
os a reliefs specified in Section 92, 


22. In the present case, the facts: 
are quile different from those covered in 
the above-referred to cases, Substantially 

e plaintiffs’ suit is for the reliefs speci- 
fied in Section 92. There is of course an 
additional prayer for declaring Exs. l, 2 
and 8 as void; but, in our opinion, mere 
addition of a prayer for declaration cannot 
take the suit out of the ambit of S. 92, 
C. P. C, when substantially all other 
e ai of the section are otherwise ful-} 

ed. 


23. In view of the above discus- 
sion, we hold that the suit against the de- 
fendants appellants is covered by S. 92, 
C C. as all the four conditions laid 
down in that section are fulfilled in the 
case, 


24. Counsel for the respondents in 
the last contended that in any event, the 
prayer of declaring the three documents 
namely Exs. 1, 2 and 8 as void could at 
least be granted. This contention is also 
unacceptable to us inasmuch as the suit 
for bare declaration of this right without 

er relief for possession and other re- 
liefs in the facts and circumstances is not 
sustainable in law. The reason is that 
a bare declaration of right will be within 
the mischief of Section 42 of the Specific 
Relief Act, 1877, and Section 834 of the 
Specific Relief Act, 1968. We are fully 
fortified in our view by the Supreme 
Court authority reported in M. K. Rappai 
v. John, (1969) 2 SCC 590. 


25. We cannot help observing that 
the learned trial Judge has not at all ap- 
phien his mind in a judicial manner and 

as decided this point in a very perfunc- 
tory way. We may observe that in the’ 
absence of the representation of the defen- 
dants, it was the more obligatory for 
the learned Judge to have judicially exa- 
mined the legal position and arrived at a 
finding after due care and caution. In 
our view, the judgment of the trial Judge 
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fs wholly erroneous so far as the point 
with regard to Section 92, C., P. C., is 
concerned. 


26. We, therefore, accept the ap- 
peal, set aside the judgment and decree 
of the learned Additional District Judge, 
Ganganagar, on the reasons mentioned 
above and dismiss the suit. However, 
looking to the facts and circumstances of 
the case, we leave the parties to bear their 
own costs throughout. 


Appeal accepted, 
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Gurnam Singh and others, Petitioners 
y. Association of Radha Swami Dera Baba 
Bagga Singh and another, Non-petitioners. 


Civil Mise. Petn. for leave to Appeal 
to Supreme Court No. 24 of 1972 with 
Civil Mise. Stay Petan, No. 888 of 1972, 
D/- 22-3-1972. 


(A) Civil P. C. (1908), O, 45, R. 18 
(2) (d) — Under R. 13 (2) (d) the High 
Court cannot give any direction to the 
successful party by way of restricting or 
preventing it from exercising the rights to 
which it has become entitled under the 
final order of the High Court but the High 
Court can appoint a receiver if a proper 
case is made out. ere the receiver was 
appointed only by the decree of the trial 
Court which was reversed in appeal by 
the High Court no case for continuance of 
the receiver till the decision of appeal by 
the Supreme Court held was made out. 
AIR 1953 Mad 475, Rel. on. 

(Paras 10, 11) 

(B) Civil P. C. (1908), S. 151 
Where permission for leave to appeal to 
the Supreme Court is given under Arti- 
cle 133 (1) (a) of the Constitution the 
High Court under Section 151 has jurisdic- 
tion to grant interim relief to the appel- 
lant by giving appropriate directions to 
the successful party for preservation of 


the subject-matter of the appeal and to 
safeguard the rigbts of the persons who 


may ultimately be found by the Supreme 
Court to be entitled to it. AIR 1962 SC 
527 and AIR 1954 Raj 301, Rel. on. 
(Paras 12, 14) 
Cases Referred: Chronological Paras 
AIR 1972 Raj 268 = First Appeal 
No. 45 of 1970, D/- 17-2-1972, 
Association of Radhaswami Dera 
Baba Bagga Singh v. Gurnam Singh I 
ATR 1970 Delhi 88, Mohan Singh v. 
Roshan Lal 9 
1966 MPL] 318 = 1966 Jab LĪ 341, 
Madhya Pradesh State Road Trans- 


port Corpn. v. State of Madh. 
Pradesh 9 
DP/DP/C151/72/GNB/VBB 


Bagga Singh (Lodha J.) [Prs, 1-7] Raj. 269 
1963 MPLJ (Note) 51, Union of India 


v. Gwalior Rayon S g. and 
Wvg. Co. Ltd. 
AIR 1962 SC 527 = 1962 


2 SEP a) 
SCR 81, Manoharlal v. Hiral 13 
AIR 1962 Punj 276 = 64 Punj LR 
369, Piarey Lal v. Basheshar Nath 9 
AIR 1961 All 619 = 1961 All LJ 
a ] pr) Kalyan Singh v. State of 


TE = 9, 12 
AIR 1956 Punj 225 = ILR (1956) 
ra 1182, Saruplal v. Sm. Kaushalya 


evi 
AIR 1954 Raj 801 == 1954 Raj LW 
638, Sajjan Singh v. State of Rajas- 


9, 14 
AIR 1958 Mad 475 = (1952) 2 Mad 
LJ 732, Rajahmundry E. S. Corpn. 
v. State of Madras 9, 10 


Sumer Chand Bhandari, for Petitioners; 
M. B. L. Bhargava, for Non-petitioners. 

LODHA, J:— Civil Misc. Petition 
No. 24 of 1972, 


The Petitioners are entitled to leava 
to appeal to Supreme Court from our 
judgment and decree dated 17-2-1972 in 
First Appeal No. 45 of 1970 (reported in 
AIR 1972 Raj 263) under Art, 188 (1) (a) of 
the Constitution, because the value of the 
subject-matter of the dispute in the Court 
of first instance and still in dispute of ap- 
peal was and is Rs. 97,500/-, that is, much 
more than Rs. 20,000/-, and our judgment 
is one of variance. A certificate will 
issue accordingly. 


Civil Misc. Petition No. 833 of 1972. 

2-4, This is an application by the 
petitioners (in Civil Misc. Petition for 
Leave to Appeal No. 24 of 1972) at whose 
instance we have granted leave to appeal to 
Supreme Court against our judgment 
dated 17-2-1972, praying that status quo 
regarding the property in dispute be order- 
ed to be maintained till the decision of the 
appeal by the Supreme Court which may 
be filed in pursuance of the leave granted 
by us. 

5. The learned counsel for the 
petitioners has sought the assistance of the 
provisions of Order 45, Rule 12 (2) (d) 
Civil P. C. and Section 151, Civil P. C. 
in support of his application. He has also 
filed an affidavit of one Lekha Singh. 


6. The application has been op- 
osed on behalf of the non-petitioners, who 
ave also filed a written reply. 


T: It may be relevant to state, 
here, that the petitioners had filed the 
suit out of which this application arises 
for declaration of the Trust Deed dated 15- 
12-1960 and the transfer deed dated 15- 
12-1960 as null and void and had also 
prayed that the non-petitioner No. 2 Pratap 
Singh may be restrained from acting as 
the Santsatguru of the religious institution 
known as Radha Swami Dera Baba Bagga 
Singh, Taran Taran. It was further pray- 
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ed that a receiver be appointed to manage 
the properties of the said. institution and a 
direction be issued for election of a Sant 
Satguru by the Sangh. The suit was op- 
posed by the non-petitioners inter alia on 
the ground that it was not maintainable 
in the absence of sanction by the Advo- 
cate General of Rajasthan under Sec. 92, 
C. P. C. The trial Court, however, repel- 
led all the pleas raised by ‘the defendants 
(non-petitioners) and decreed the plaintiffs 
suit. On appeal by the defendants we 
have held that the suit was not maintain- 
able in absence of sanction by the Advo- 
cate General, and in this view of the 
matter we have reversed the judgment and 
decree by the trial Court and dismissed 
the plaintifs suit, 

8. It may be pointed out here 
that in pursuance of the decree of the trial 
Court one Shri Jugraj Singh Advocate was 
appointed as a receiver to manage the pro- 
perties of the institution and he took over 
the possession and management of the pro- 

erty belonging to the Dera from the de- 
endants. ‘The petitioners have alleged 
that they have a reasonable apprehension 
that if the subject-matter of the dispute 
passes into the hands of the non-petitioners 
they would alienate the same or may fritter 
away the property by other means and 
thereby cause irreparable loss to the peti- 
tioners in case the appeal succeeds in the 
Supreme Court. It has, therefore, been 
prayed that the Receiver Shri Jugraj Singh, 
Advocate may be allowed to continue in 
the management of the property till the 
decision of the case by the Supreme Court. 
It has been contended on behalf of the 
petitioners that the order of appointment 
of Receiver does not automatically ter- 
minate and in the facts and circumstances 
of the present case it would be just an 
proper to continue his appointment. 

9. Learned counsel for the non- 
petitioners has, however, stoney opposed. 
the application, and has urged that this 
Court has no jurisdiction to grant any in- 
terim relief to the petitioners and that the 
ape ean is not covered by the provisions 
of Order 45, R. 18, C.P.C. In support of 
his contention he has relied upon the fol- 
lowing cases:— 

(1) Kalyan Singh v. 
AIR 1961 AIl 619 (FB). 

(2) Piarey Lal v. 
AIR 1962 Punj 276. 

(3) Saruplal v. Sm. Kaushalya Devi, 
AIR 1956 Punj 225. 

(4) Sajjan Singh v. State of Rajasthan, 
AIR 1954 Raj 301. 

(5) Union of India v. Gwalior Rayon 
Silk Manufacturing and Weaving Co. Ltd., 
1968 MPL]J (N) 51. 

(6) Madhya Pradesh State Road 
Transport Corporation v. State of M. P., 
1966 MPL] 318. 

(7) Rajahmundry E. S. Corporation vV. 
State of Madras, AIR 1953 Mad 475. 


State of U. P. 
Basheshar Nath, 
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(8) Mohan Singh v. Roshan Lal, AIR 
1970 Delhi 88. 


10. We do not consider it neces- 
sary to discuss the principle laid down in 
the authorities referred to above as, in our 
opinion, the position appears to be well 
settled that under Order 45, Rule 18 (2) 
(d) it is not open to the High Court to 
impose any conditions upon or give other 
directions to any party other than the one 
seeking the assistance of the Court. As 
observed by Rajamannar, C. J. in AIR 1953 
Mad 475 Order 45, Rule 18 (2) (d) only 
enables the High Court to place the party 
seeking the assistance of the Court under 
any conditions which the Court may think 
fit to impose, and it also enables the Court 
to give such other direction that is to say 
the direction other than the direction plac- 
ing the party under any condition respect- 
ing the subject-matter of the appeal, such 
as for instance, an order directing the 
aopo taint of a receiver. It was observ- 
ed that the provision does not enable the 
High Court to give any direction to the 
successful party by way of restricting or 
preventing him from exercising the rights 
to which he has become entitled’ under the 
final order of the High Court. We, there- 
fore, see force in the contention raised by 
the learned counsel for the non-petitioners 
that under Order 45, Rule 13 (ay (d) this 
Court cannot give any direction to the 
successful p by way of restricting or 
preventing it from exercising the rights to 
which it has become entitled under the 
final order of this Court. This, however, 
does not mean that no order for appoint- 
ment of a receiver can be passed under the 
said provision, even if a case is made out 
for the same. The point to be examined, 
therefore, is whether without imposing any 
conditions or restrictions upon the success- 
ful party namely the non-petitioners, a case 
for appointment of Receiver or for conti- 
nuance of the Receiver already appointed 
by the trial Court has been made out. 


11. In this connection we wish to 
point out that the petitioners had not ap- 
plied for appointment of Receiver during 
the pendency of the suit in the trial Court, 
and the receiver came to be appointed only 
after a decree had been accel! by the trial 
Court in favour of the petitioners. |The 
non-petitioners have been deprived of 
the possession and management of the pro- 
perty in dispute and the management of 
the same has been handed over to the 
Receiver in pursuance of the decree passed 
by the trial Court. It has not been shown 
to us that the non-petitioners had commit- 
ted any acts of misfeasance or non-feas- 
ance in the matter of management of the 
property belonging to the institution dur- 
ing the pendency of the suit. It is true 
that after the decision of the case by the 
trial Court the property has been managed 
by the Receiver but the petitioners can- 
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not be allowed to take advantage of this 
fact when the decree of the trial Court 
has been vacated by us and we have come 
to the conclusion that the suit is not main- 
tainable. By maintaining status quo in 
respect of the management of the property 
by the Receiver we wo be perpetuat- 
ing the mischief done to the non-petition- 
ers by a decree which we have found to 
be erroneous. In the circumstances, we 
are of opinion that no special cause has 
been shown for the appointment of a Re- 
ceiver afresh or for continuing the appoint- 
ment of the Receiver made by the trial 
Court in pursuance of its decree. Conse- 
quently the prayer for continuance of the 
Receiver appointed by the trial Court in 
pursuance of its decree is disallowed. 


12. At this stage, we also wish to 
oint out .that the property in dispute be- 
ongs to a charitable and religious institu- 
tion and we are anxious that till further 
orders by the Supreme Court the subject- 
matter of the appeal must be preserved 
and the rights of the persons who may 
ultimately be found by the Supreme Court 
to be entitled to possession and manage- 
ment be safe-guarded. The petitioners 
have relied on S. 151, C.P.C. for obtain- 
ing an appropriate interim relief for pre- 
servation of the property. Learned coun- 
sel for the non-petitioners, however, con- 
tended that no dr can be passed in this 
respect under S. 151, Civil P. C. Reliance 
has been placed on the observations made 
in AIR 1961 All 619 (FB). 


13. It may be observed that with 
respect to the inherent powers of the 
Court in such matters their Lordships of 
the Supreme Court have laid dowa in 
Manoharlal v. Hiralal, AIR 1962 SC 527: 


“Section 151 itself says that nothing 
in the Code shall be deemed to limit or 
otherwise affect the inherent power of 
the Court to make orders necessary for 
the ends of justice. In the face of such 
a clear statement, it is not possible to 
hold that the provisions of the Code con- 
trol the inherent power by limiting it or 
otherwise affecting it. The inherent pow- 


er has not een conferred upon 
the Cout; it is a power inher- 
ent in the Cout by virtue of 


its duty to do justice between the par- 
ties before it. Further when the Code it- 
self recognizes the existence of the in- 
herent power u the Court, there is - 
question of implying any powers outside 
the limits of the Code.” 


14, This Court had also taken the 
same view in AIR 1954 Raj 301, though 
in the facts and circumstances of that case 
the learned Judges did not think it proper 
to grant an interim relief under S. 151, 
C.P.C. We are, therefore, of opinion that 
this Court has jurisdiction to grant interim 
relief in a proper case under S. 151, C.P.C. 
Even the non-petitioners have stated in 


never 
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their reply to the application (vide para 
13) that they are ready and willing, if re- 


uired, to give an undertaking to the satis- 
action of this Court that no property of 
the Dera which may be handed over to 
them by the Court and the Receiver will 
be alienated or in any way wasted during 
the pendency of the Pkg before 
this Court or during the pendency of the 
appeal before the Hon’ble Supreme Court. 


15. It appears to us that the Dera 
has a considerable income on account of 
immoveable property including the agri- 
cultural land and considerable portion of 
the income is spent over the maintenance 
of the Dera as well as for feeding and 
looking after the Satsangies. It would, 
therefore, be proper in the circumstances 
of this case, and in view of the willing- 
ness expressed by the learned counsel for 
the non-petitioners, to bind down the non- 
petitioners for the proper management of 
the property of the institution. They shall 
Keep correct and regular accounts of the 
income and expenditure of the Dera and 
submit the same in the Court of Additional 
District Judge, Sri Ganganagar at the end 
of every third month after they have taken 
over the charge of the property. They 
would further give security in a sum of 
Rs. 1,00,000/- to the effect that they shall 
not in any way alienate, waste or misuse 
the property belonging to the Dera. The 
possession of the property shall not be deli- 
vered to them unless a security in the 
terms mentioned above is furnished to the 
satisfaction of the Additional District 
Judge, Ganganagar. It may, however, be 
made clear that the aforesaid directions to 
be carried out by the non-petitioners are 
subject to the petitioners’ filing appeal in 
the pears Court within limitation pres- 
cribed by law or within such further time 
as may be granted by the Supreme Court. 


16. The application for stay is 
disallowed subject to the conditions Jaid 
down above for preservation of the pro- 


perty in dispute. 
Order accordingly. 
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Motor Owners Insurance Co. Ltd, 
Ajmer, Appellant v. Mangilal and others, 
Respondents. 

Civil Mise. First Appeal No. 66 of 
1967, D/- 24-4-1972, against judgment of 
Pee Sharma, Dist. J., Jodhpur, D/- 14-4 

Motor Vehicles Act (1939), S. 110D 
— Ninety days period of limitation — 
Time taken for obtaining a copy of decree 


cannot be deducted while computing a 
period of limitation. (Para 8) 


EP/FP/C956/72/YPP 
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The section only contemplates an 
award and an appeal against the award and 
not art appeal against decree following an 
award. Para 3) 


B. L. Panwar, for Appellant; XK. N. 
Joshi, for Respondent No. 1. 


JUDGMENT :— This is an appeal by 
the Motor Owners Insurance Company 
Ltd. against the award Cvs by Motor 
Accident Claims Tribunal, Jodhpur (Dis- 
trict Judge, Jodhpur) dated 14-4-67 under 
which the appellant and Safikhan and Safi- 
mohammad Khan, driver and owner of 
the truck No. RJO 8802, have been direct- 
ed to pay Rs. 7,418.75 P. to respondent 
Mangilal on account of injury caused to 
Mangilal by an accident on account of 
noniga riving of the truck. Safikhan 
and Safimohammad Khan, the driver and 
the owner of the truck, have not challeng- 
ed the award. Only the Insurance Com- 
pany filed the present appeal through his 
counsel late Shri Amrit Raj Mehta, Advo- 
cate. . 


2. A reliminary objection has 
been raised on behalf of the respondent 
that the appeal is barred by limitation and 
cannot be maintained. The relevant dates 
e deciding the period of limitation are as 
ollows:— 


The award was made on 14-4-67. The 


appeal was presented on 16-7-67. The 
intervening period is 103 days. The appel- 


lant applied for the copy of the award on 


25-5-67 and obtained the cop of the= 
award on 81-5-67. The period taken is 
6 to 7 days. The appeal is thus barred 


by 6 days or 7 days. On the office report 

at the appeal is barred by limitation, the 
advocate for the appellant took a plea that 
he submitted separate applications for 
judgment and decree and is entitled to 
claim deduction for both the periods. On 


this plea the appeal was admitted. 


3. I have heard the Advocates for 
the parties and gone through the relevant 
provisions of law. Sections 110B and 
110D of the Motor Vehicles Act do not 
contemplate a decree, but only contemplate 
an award and an appeal against the award 
and not an appeal against a decree follow- 
ing an award. The plea on which the appel- 
lant succeeded in getting the appeal ad- 
mitted is wholly untenable. It may fur- 
ther be added that what has been: describ- 
ed by the appellant’s advocate as a copy 
of the decree, is not in fact a copy of the 
decree, but is only a copy of memo of 
costs prepared after the award. Filing of 
copy of such memo of costs with the ap- 
peal is not legally required and there is no 
provision of law under which time requir- 
ed for obtaining the copy of such memo 
of costs can be deducted. In this view 
of the matter the appeal is clearly barred 
by time and cannot be heard on merits. 


Abdullah v. State 


AIR. 


The appeal is dismissed. Looking to 
the circumstances of the case the parties 
are left to bear their own costs. 

Appeal dismissed. 


a 
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Abdullah, Petitioner v. State of Rajas- 
than and others, Respondents. 

Civil Misc. Writ Petition No. 102 of 
1972 and Criminal Mise. Habeas Corpus 
Petu. No. 70 of 1972, D/- 11-4-1972. 

(A) Constitution of India, Art. 7 — 
“Migrated” — Meaning of. (Para 27} 

Voluntary going to Pakistan without 
any specific purpose and for unlimited 
period is a migration within the meanin 
of this Art. 7. (Para 27) 

(B) Citizenship Act (1955), S. 9 (2) — 
Question of acquisition of citizenship be- 
fore commencement of the Constitution is 
governed by Art. 7 and not by Section 9 
of the Act, (X-Ref:— Constitution of 
India, Art. 7). (Para 25) 

(C) Evidence Act, S. 35 — Relevancy 
of entry made by a public servant in the 
discharge of his official duties about a fact 
in issue or relevant fact does not raise any 





compulsive presumption. (X-Ref:— Evi- 
dence Act, S. 4). (Para 8) 
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1108, State of U. P. v. Rahmat- 
ullah > 14 
AIR 1971 Punj & Har 65 = ILR 
dee l Punj 637, Bhagwan Dass 
Singhla v. Harchand Singh 7 
AIR 1968 Madh Pra 29 = 1968 Cri 
LJ 172, Abdulgafoor v. State of 
Madhya Prades 23 
(1968) Civil Writ Petn. No. 877 of 
1966 D/- 18-1-1968 aj), Su- 
wallah Mohd. Qureshi v. State of 


Rajasthan 
AIR 1967 SC 1836 = (1967) 3 SCR 
525, Satwant Singh v. Asst. Pass- 
port Officer, Delhi 15 
AIR 1967 Bom 235 = 68 Bom LR 
529, A. G. Kazi v. C. V. Jethwani 15 
AIR 1967 Pat 266, Mahomed Yusuf 
v. Union of ia 25 
(1967) Civil Writ Petn. No. 56 of 
1967, D/- 21-12-1967 (Raj), Meh- 
boob v. State of Rajasthan 14 
ATR 1966 SC 1614 = 1966 Cri LJ 
1217, Kulathi Mammu v. State of 


Kerala 
AIR 1965 SC 1623 = (1965) 2 SCR 

884, Md. Ayub v. Commr. o 

Police 14 
AIR 1965 All 191 = 1965 (1) Cri 

LJ 522, Mukhtar Ahmad v. State 

of U. P. 14, 18 
AIR 1964 SC 1625 = (1964) 2 Cri 

LY 590, Mohd. Ikram Hussain v. 

State of U. P. 7, 


EP/FP/C954/72//GKO/YPP 


14 


26 


Y 


1972 


AIR 1964 Guj 128 = 1964 (2) Cri 

LJ 24, Habatullah Haji Fazale 

Hussain v. State i 21 
AIR 1964 Raj 126 = ILR 14 Raj 26, 

Shivram v. Shiv Charan Singh _ 7, 14 
AIR 1968 SC 645 = 1968 (1) Cri 

LJ 617, State of Madhya Pradesh 

v. Peer Mohd, 
AIR 1963 Guj 226 = 1963 (2) Cri 

LJ 265, State v. Abdul Sattar 21 
‘ATR 1963 Ker 18 = 1962 Ker LJ 

810, Abdul Majeed v. Bhargavan 7 
‘ATR 1963 Punj 520 = 1968 F Cri 

LJ 666, Mohd. Iqbal Alim Uddin 


v. State 94. 
AIR 1962 SC 1778 = (1962) 2 SCA 
418, Govt. of Andhra Pradesh v. i 


Mohd. Khan 

1962 (1) Cri LJ 256 = 1962 All WR 
(HC) 286, Ahmed Ullah Khan v. 
District Magistrate 

AIR 1962 Guj 194 = (1962) 3 Guj 
LR 85, Yusuf Ibrahim v. State of 
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M. M. Tiwari, for Petitioner; Raj 
Narain Munshi, Addl. Advocate-Gener 
and P. N. Mohanani, for the State, 


LODHA, J. :— These are two connect- 
ed petitions filed by one Abdul Hafiz on 
behalf of one Abdullah alias Irsad Ali, son 
of Rehman Ali, resident of Malpura, Dis- 
trict Tonk, at present detained in District 
Jail, Tonk under the orders of the Superin- 
tendent of Police, Tonk passed in exercise 

the powers under S. 5 of the Foreign- 
ers (Internment) Order, 1962 (hereinafter 
to be referred as “the Order”). The facts 
stated in both the petitions are almost 
identical. In the writ peon it has been 
prayed that the State of Rajasthan and its 
agents be prohibited from deporting the 
petitioner to Pakistan and any other ap- 
propriate writ, direction or order may be 
issued, whereas in the Habeas Corpus Peti- 
tion it has been prayed that the petitioner 
may be ordered to be released. Of course 
the prayer for restraining the State of Ra- 
§asthan and the Police from deporting the 
pomon to Pakistan has been repeated in 
this petition also. 
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2, The learned Additional Advo- 
cate-General has stated before us at the 
very outset that in the present circumstan- 
ces the petitioner is not being deported to 
Pakistan on account of continuance of 
hostility between India and Pakistan, but 
that he shall remain confined in Intern- 
ment Camp until otherwise directed by the 
Central Government. this connection 
we may observe that Section 5 of the 
Order itself provides that every person 
arrested under the provisions of sub-para- 
graph (1) shall be surrendered as soon as 
may be, to the Commandant of an Intern- 
ment Camp in pursuance of sub-paragraph 
(2) shall be confined in the Internment 
Camp, until otherwise directed by the 
Central Government. In such circumstan- 
ces, the question of deporting the petition- 
er to Pakistan does not arise and the pray- 
er made on behalf of the petitioner for 
restraining the State of Rajasthan and its 
Officers from deporting the petitioner to 
Pakistan becomes infructuous and is there- 
fore rejected as such, 


3. The only point, therefore, we 
are called upon to decide is whether the 
petitioner’s detention is illegal? 

A, The petitioners case is that he 
was born in village Malpura, District Tonk 
on 1-8-1935 and on 27-7-1943 he was ad- 
mitted to the Government Middle School, 
Malpura on 27-7-1943 where he studied 
upto 7th Class and thereafter left the 
school on 9-7-1951. He goes on to state 
that he was married at Malpura to Smt. 
Salma on 25-6-1946 and three sons and 
one daughter were bom out of this ‘wed- 
lock. His case is that while he was work- 
ing as a teacher in village Sarwar, Dis- 
trict Ajmer, the Police arrested him on 
17-12-1961 and since then he is being de- 
tained under the Foreigners (Internment) 
Order, 1962. The petitioner’s grievance 
is that in spite of his having never migrat- 
ed to Pakistan he is being illegally treated 
as a foreigner, and is being wrongly de- 
tained as an internee under the said Order. 
In support of his case he has produced a 
certified copy of Scholar’s Register Form, 
a copy of the marriage certificate dated 
25-6-1946 and copies of the relevant en- 
tries from the Municipal Voters’ lists of 
Malpura for the years 1958 and 1959. In 
the course of arguments learned counsel 
for the petitioner also produced today 
copies of the voters lists of the Rajasthan 
Aaly prepared in the years 1966 and 


5. No reply has been fled on be- 
half of the opponi parties to any of the 
two petitions but the State has filed a 
reply to the stay application in writ case 
No. 202 of 1972, aad it has been submit- 
ted by the learned Additional Advocate- 
General that the said reply contains the 
whole case of the State. This reply has 
also been supported by an affidavit of Shri 
A. P. Tiwari, Superintendent of Police, 
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Tonk who is one of the respondents in the 
Habeas Corpus Petition, and who is also 
the Officer-in-charge of the case. We do 
not see any harm in treating the reply fl- 
ed on behalf of the State to the stay ap- 
plication in the writ case as the State's 
reply in both the cases specially when no 
objection has been raised on behalf of the 
petitioner to that course being adopted. 


6: The case put forward on behalf 
of the State is that the petitioner having 
migrated to Pakistan in the year 1948 has 
become a National of Pakistan, and that 
he had in that capacity obtained the Visa 
of category ‘C’ from Pakistan on 26-2- 
1954. It is submitted that having come 
back to India on the basis of the atoresaid 
Visa the petitioner assumed a ed name 
Abdullah and went underground after the 
expiry of the time limit of the Visa. It 
has been further asserted that the peti- 
tioner was born not on 1-8-35 as stated by 
him but his correct date of birth was 15-3- 
31 as mentioned in the Visa. The correct- 
ness of the entries made in the Scholars 
Register Form has also been denied. Ac- 
cording to the State, after migrating to 
Pakistan in 1948, the petitioner began to 
reside at Sakkar (Sindh Pakistan) at 9433, 
Queen’s Road. The petitioner is further 
alleged to have applied to the District 
Magistrate, Tonk for extending his Visa 
and on this application the District Magis- 
trate, Tonk by his order dated 28-6-1954 
extended the Visa for one month, i.e, upto 
5-7-1954 and further extension was granted 
by the State Government upto 5-10-1954. 
The allegation of the State is that after 
5-10-1954 when an effort was made to 
trace out the petitioner, his father Abdul 
Rehman reported to the Police that he had 
gone back to Pakistan in October, 1954. 
This report, however, turned out to be 
alse. The petitioner had in fact shifted 
his residence from Malpura to Sarwar (Dis- 
trict Ajmer) where he started working as 
a teacher in a Muktab School run by Waqf 
Department. It is alleged by the State 
that the petitioner was assisting the enemy 
country and was acting in a manner pre- 
judicial to the public safety, and, there- 
fore, in exercise of his powers under e 
Order of 1962 the Superintendent of 
Police, Tonk, who had been constituted as 
the Civil Authority under the Order arrest- 
ed the petitioner and he was bein 
ed as an internee under the said 


detain- 
rder. 


7. Learned counsel for the peti- 
tioner has strenuously urged that the Visa 
Ex. R. 1 relied upon by the State does not 
pertain to the petitioner, but that it refers 
to somebody else and that it is fully esta- 
blished by the Scholars Register Ex. A 
that the petitioner was born on 1-8-1935 
and was studying in the Middle School at 
Malpura upto 9-7-1951 and had never 
migrated to Pakistan. To fortify his su 
mission in this respect he has also placed 
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A. LR. 
strong reliance on the marriage certificate 
Annex, B as well as on the voters lists of 
the Municipal Board, Malpura and the 
Rajasthan Assembly referred to above. In 
support of his submission, that the Scholars 
Register is entitled to great weight and its 
correctness must be preferred to the en- 
tries contained in the Visa, he has relied 
upon Mohd. Ikram Hussain v. State of 
U. P., AIR 1964 SC 1625; Yusuf Ibrahim 
v. State of Gujarat, AIR 1962 Guj 194; 
Shivram v. Shiv Charan Singh, R 14 
= (ATR 1964 Raj 126); Bhagwan 
Dass Singh v. Harchand Singh, AIR 1971 


p 
uruvila, AIR 1957 Ker 108; 
Magaram, AIR 1961 Pat 
21; Liladhar Bania v. Habibi, AIR 1984 
Nag 44 and Ahmed Ullah Khan v. Dis- 
trict Magistrate, 1962 (1) Cri LJ 256 (All). 


8. There is no doubt that an entry 
in the school register stating the fact in 
issue or relevant fact and made by a pub- 
lic servant in the discharge of his official 
duty or by any other person in pee 
ance of a duty specially enjoined by the 
law upon him is relevant under Section 85 
of the Evidence Act. The Scholars Regis- 
ter produced by the petitioner is therefore 
relevant but the question as to how such 
weight should be attached to the entries 
contained therein is a pure question of 
fact. In this view of the matter we do 
not consider it necessary to analyse the 
rulings referred to by the learned counsel. 
However, we cannot fail to point out that 
no affidavit of any person by whom the 
entries were made in the Scholars Register 
has been filed. Besides that, we find from 
the Scholars Register Form that upto 15-5- 
1948 when the petitioner was promoted to 
Class VI he had regularly attended the 
It appears that he was not pro- 
d at the end of the Session 1948-49 
and therefore he was detained in Class VI 
and during the year 1949-50 he has been 
shown to be present in all the school meet- 
ings. According to this form he was pro- 
moted to Class VII on 8-8-1950 but he is 
again shown to have po plucked in Class 
VII so that he joined in VII Class next 
year in the session commencing from 9-7- 
1951 and thereafter it is not clear from the 
an Register as to what happened to 


Jt may be noticed that the total numi- 
ber of school meetings in the 6th Class for 
the year 1949-50 has been shown to be 28 


only. This appears to us to be obviously 
wrong inasmuch as this is not ee by 
the very nature of ings. In 
all other columns of the Scho- 
Jars’ Register the total number of 


school meetings has been shown to be 
ranging from 884 to 486. Consequently, 
we called upon the learned counsel to ex- 
plain this obvious infirmity but the learned 
counsel expressed his inability to submit 
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any explanation for it However, at his 
request we aske e internee who is pre- 
sent in the Court as to what he had been 
doing from July 1949 to August 1950? To 
this the internee’s reply was that during 
that period he was doing cultivation in 
India and later on after the learned coun- 
sel had made some submission on this 
point, the petitioner slightly changed _ his 
reply and said that during that period he 
was doing cultivation as well as attending 
the classes. The reply is most unsatisfac- 
tory but at any rate there is no explana- 
tion how the total number of school meet- 
ings during the period commencing from 
1-7-1949 to 3-8-1950 was only 28. 


In this connection we may also point 
out that in the column Record ‘A’ in the 
Scholar’s Register Form it has been shown 
under the Heading ‘Dates of Removal’ that 
on 14-7-1949 he left the School for being 
admitted to Patwar School and then rejoin- 
ed the School on 3-8-1950. No entry has 
been produced from the record of the so- 
called Patwar School to show that the peti- 
tioner was studying in the Patwar School 
from 14-7-49 to 9-8-1950. Apart from 
that, the entries made in column of Record 
“A”? are not consistent with the entries made 
in the columns under Record ‘C’, inasmuch 
as if the petitioner was studying in Patwar 
School from 14-7-49 to 3-8-1950 how 
could he be present in the Middle School 
during this period i.e, from 1-7-49 to 3-8- 
1950 as shown in the columns against 
Class VIP We have carefully perused the 
entries contained in the Scholars Register 
Form and are constrained to observe that 
it does not inspire confidence and we are 
mot prepared. to place reliance on it. 


9. The next document, that is, the 
copy of the marriage certificate produced 
by the petitioner also does not advance 
the petitioners case any further inasmuch 
as the correctness of the contents of this 
certificate has not been sworn to by any- 
body, and the age of Irshad Ali mentioned 
in this document does not tally with the 
date of birth mentioned in the Scholars 
Register Form or in the Visa. 


10. It is the petitioners own case 
as revealed in his document Annexure ‘BD’ 
that there is one more Irsad Ali son `of 
Rehman Ali residing in Malpura though 
his age on 1-1-1966 is mentioned as 23 
years. The mere fact that the name of 
one Irsad Ali son of Rehman Ali is men- 
tioned in the voters’ list of the Municipal 
Board, Malpura as well as in the voters’ 
list prepared for Rajasthan Assembly is, 
in our opinion, no conclusive proo 
fact that the petitioner was residing in 
voters’ 

were prepared. Moreover these li 
pertain to a period when the petitioner had 
overstayed in India after coming from 
Pakistan on a Pakistani Passport and are 
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therefore of no consequence. Having care- 
fully examined the documents produced by 
the petitioner we have come to the conclu- 
sion that they are not at all sufficient to 
show that the petitioner has been continu- 
ously residing in India until the date of his 
arrest ever since he was born and had 
never migrated to Pakistan. 


_IL On the other hand, there is a 
chain of documents produced by the State 
which lead us to a firm conclusion that the 
petitioner migrated to Pakistan approxi- 
mately in 1948. The name of the appli- 
cant has been mentioned in the Visa Ex. 
R. 1 as Irsad Ali and his father’s name as 
Abdul Rehman, resident of village Nijamat 
Malpura. Here, it may not out of 
place to point out that it is not the peti- 
tioner’s case that any other Irshad Ali of 
Malpura had migrated to Pakistan even 
though he says that there is one more 


Irsad Ali in Malpura. Learned counse 
however, pointed out that in this Visa the 


persons date of birth has been mentioned 
as 15-3-1931, and place of birth as Jaipur, 
Rajasthan. So far as the place of birth 
is concerned we do not attach much im- 
portance to it as it may be a mere slip and 
in any case it does not make any deces 
so far as the identity of the man is con- 
cerned because his residence has been men- 
tioned as Malpura. As regards the date 
of birth all that we can say is that it may 
not have been correctly got entered either 
in the application for Visa or in the Scho- 
lars Register Form. 


However, there are two sure checks 
about the identity of the man contained 
in the Visa itself: (i) description of the 
man, that is, his colour, height, and dis- 
tinguishing marks on the body, and (i) 
the photo of the applicant pasted on the 
Visa. 

12. It appears that at the time 
when this photo was taken, apart from 
the petitioner being young he had a clean 
shave beard though he has now grown 
one. After a careful look at the 
petitioner, who has been brought before us 
we have found that he correctly answers 
the description of the person mentioned in 
the Visa, and that the photo pasted on the 
application form is of no other person than 

e petitioner himself. It is nobody’s case 
that the visa is a forged document or any 
of its contents have been interpolated. 
Here we would also like to refer to the 
other documents produced by the State. 
Ex. R-2 is a letter from the District Magis- 
trate, Tonk to the Passport Officer to the 
Government of Rajasthan, Jaipur informing 
the latter that Irsad Ali son of Abdul Reh- 
man has been granted one month’s exten- 
sion of visa. Ex, R-3 is another letter of 
extension upto 5-10-1954. Ex. R-4 is a 
ae by Abdul Rehman, father of Irsad 

i stating that his son Irsad Ali had gone 
to Pakistan in October, 1954. 
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Ex. R-5 is a letter from the Superin- 
tendent of Police, Tonk to the Incharge, 
Check Post Atari Road, District Amritsar 
enquiring from the latter whether Irsad Ali 
has crossed the Indian border to return to 
Pakistan. Ex. R-6 is another letter from 
the Superintendent of Police, Tonk to the 
same Officer asking the latter to send a 
copy of the photograph and the names 
and places where his visa was sent. 
Ex. R-7 is a letter from the Superintendent 
of Police, C. I. D., Special Branch Jaipur 
to all Superintendents of Police, Zone Off- 
cers and Incharge Check Post, Barmer, in- 
forming them that Irsad Ali son of Abdul 
Rehman of Malpura had gone under- 
ground after the expiry of the visa as ex- 
tended and is not traceable now and there- 
fore an effort may be made to trace out 
the individual and a report be sent to the 
Head Office within a month. Ex. R.8 is 
another important letter addressed by the 
Superintendent of Police Ajmer to the 
Superintendent of Police, Tonk informing 
the latter that the person in question name- 
ly Irsad Ali son i. Abdul Rehman of Mal- 
pura mentioned in the visa in question was 
working as a teacher in Islamiya Madarsa 
at Sarwar, and that he was the sole teacher 
in the School and was giving out his name 
as one Syed Abdullah, and that the person 
concerned was being sent to be dealt with 
according to law. Ex. R-9 is a copy of 
the telegram sent by the Superintendent of 
Police, Tonk to the Home Department, 
Government of Rajasthan, Jaipur stating 
therein that the person concerned had been 
traced out from Sarwar (Ajmer) and was 
eog detained under Section 5 of the 

rder. 


13. As already stated above after 
having had a caretul look at the petitioner, 
who has been brought before us we have 
come to the conclusion that he is the same 
person whose photo has been pasted on the 
Visa Ex. R-1 and that he correctly answers 
the description of the person given in the 
Visa, for instance his height completely 
tallies with that mentioned in the Visa, so 
also he has a wound mark on the left arm 
as mentioned in the Visa. But more than 
that, the photo gives out the full story as 
to the identity of the man. ‘Thus on the 
record placed before us we have no hesita- 
tion in coming to the conclusion that the 
petitioner is the person who obtained the 
Visa Ex. R-l1 and we have no reason to 
doubt the correctness of the entry mention- 
ed therein regarding his migration to Pakis- 
tan in 1948. In this Visa his nationality 
has also been mentioned as Pakistan 
against serial No. 6 


14. Learned counsel for the peti- 
tioner has urged in the alternative that 
even if the petitioner is held to have mi- 
grated to Pakistan in 1948 and to have 
come back to India in 1954, he cannot be 
said to have become a national of Pakis- 
tan or a foreigner. His argument proceeds 


Abdullah v. State (Lodha J.) 


A. I. R; 


thus: Even according to the date of birth 
mentioned in the Visa the petitioner was a 


minor, and he cannot be said to have 
voluntarily migrated to Pakistan. He has 
also submitted in this connection that 


under Section 9 of the Citizenship Act, 1955 
if any question arises as to where, when 
or how any person has acquired the citizen- 
ship of another country, it shall be deter- 
mined by such authority (Central Govern- 
ment) in such manner and having regard to 
such rules of evidence as may be prescrib- 
ed in this behalf, and since this has not 
been done the petitioner cannot be consi- 
dered as a national of Pakistan in- 
asmuch as he was bom in India and 
was an Indian Citizen. In support of his 
contention learned counsel has relied on: 
Govt, of Andhra Pradesh v. Mohd. Khan, 
AIR 1962 SC 1778; Md. Ayub v. Commr. 
of Police, AIR 1965 SC 1628; State of 
Madhya Pradesh v. Peer Mohd., AIR 1963 
SC 645; State of U. P. v. Rahmatullah, 
AIR 1971 SC 1882; Mst. Allah Bandi v. 
Govt. of Union of India, AIR 1954 All 456; 
Sarafat Ali Khan v., State of U. P. AI 
1960 All 637; Mukhtar Ahmad v. State of 
U. P., AIR 1965 All 191; Yusuf Ibrahim 
v. State of Gujarat, AIR 1962 Guj 194; and 
Shivram v. Sivcharan Singh, ILR 14 Raj 
26 = AIR 1964 Raj 126, Civil Writ Petn. 
No. 877 of 1966; Guwallah Mohammad 
Quresi v. State of Rajasthan decided on 
16-1-1968 (Raj); Civil Writ. Petn. No. 56 
of 1967; Mehboob v, State of Rajasthan 
decided on 21-12-1967 (Raj). 

15. Before we embark upon the 
consideration of the authorities relied upon 
by the learned counsel for the petitioner 
we wish to refer to the following passage 
relating to the significance and importance 
of a passport occurring in the judgment of 
their Lordships of the Supreme Court in 
Satwant Singh Sawhney v. Asstt. Passport 
Officer, New Delhi, AIR 1967 SC 1836. 


“A passport, whether in England or in 
the United States of America serves diverse 
purposes; it is a “request for protection”, 
it is a document of identity, it is a prima 
facie evidence of nationality; in modern 
times it not only controls exit from the 
States to which one belongs, but without 
it, with a few exceptions, it is not possible 
to enter another State. It has become a 
condition for free travel.” 

Again in A. C. Kazi v. C. V. Jathwani, 
AIR 1967 Bom 285, it was observed that, 


“A passport is a piece of evidence ag 
to the nationality certifying the nationality 
of the holder of the passport and the re- 
quest by the issuing country to a country 
to treat_him as such and grant him protec- 
tion and assistance.” 


16. It, therefore, cannot be gain- 
said that a Deeper is a piece of evidence _ 
of nationality and in the present case unless 
anything to the contrary is shown the 
nationality of the petitioner as mentioned 
in the passport must be taken as correct. 
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As already mentioned earlier the petitioner 
has been described a Pakistan National in 
the Visa Ex. R-l and prima facie he must 


be treated as such for the purposes of 
these petitions. 
17. This, however, does not re- 


lieve us of the task of examining the peti- 
tioners contention that the petitioner was 
a minor at the time when he migrated to 
Pakistan and was thus incapable of chang- 
ing his nationality, True it is, that even 
according to the date of birth given in the 
Visa the petitioner had not completed 18 
years when he migrated to Pakistan in 
1948 even though he may have either en- 
tered 17th year or may have completed it 
because we do not know the exact date 
and month of migration of the petitioner. 
If the date of birth as mentioned in the 
Scholar’s Register Form is taken to be cor- 
rect i. e. 1-8-1935 the petitioner was about 
12 years’ old at the time of his migration 
to Pakistan. 


18. In the cases decided by the Al- 
Yahabad High Court, AIR 1954 All 456; 
AIR 1960 All 637 and AIR 1965 AN 191, 
it has been held that an infant is unable to 
acquire a domicile of choice by his own 
act and in this connection reliance was 
placed on the following passage in Che- 
shire’s Private International Law (6th Edi- 
tion page 190):— 


“The primary rule is that the domicile 
of an infant automatically changes with 
any change that occurs in the domicile of 
the father. As between a living father 
and his infant child there is a necessary 
unity of domicile, even though they may 
reside in different countries. This unity 
is not destructible at the will of the father. 
It is not terminated if he purports 
to create a separate domicile for his son, 
for instance, by entrusting his future care 
and maintenance to a relative domiciled in 
another country or by setting kim up in 
business abroad.” 


19. In AIR 1962 Guj 194, it was 
held by the Gujarat High Court that the 


petitioner being a minor at the time of mi- 
gration to Pakistan could not be said tọ 
have voluntarily migrated to Pakistan so 
as to make Article 7 of the Constitution 
applicable to his case. 


20. Before we consider the autho- 
rities taking the contrary view to the one 
propounded by the learned ccunsel, we 
may reproduce here Article 7 of the Gonse 
titution:— 

“7. Notwithstanding anything in Arti- 
cles 5 and 6, a person who has after the 
first day of March, 1947, migrated from 
the territory of India to the territory now 
included in Pakistan shall not be deemed to 
be a citizen of India; 


Provided that nothing in this article 
shall apply to a person who, after having 
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so migrated to the territory now included 
in Pakistan, has returned to the territory 
of India under a permit for resettlement or 
permanent return issued by or under the 
authority of any law and every such person 
shall for the purposes of clause (b) of Arti- 
cle 6 be deemed to have migrated to the 
territory of India after the nineteenth day 
of July, 1948.” 


The proviso has obviously no application 
to the petitioner but the contention on be- 
half of the State is that the petitioner’s case 
is covered by this Article and he shall not 
be deemed to be a citizen of India after he 
migrated to Pakistan in 1948, even though 
he was then a minor. 


21. In State v. Abdul Sattar, AIR 
1963 Guj 226, it was held that a minor 
may not be able to contract but there is 


nothing in the Constitution of India to 
show that a minor cannot migrate. The 
idea of migration in Article 7 has also 
nothing to do with domicile. A boy of the 
age of 13 or 14 years can form an inten- 
tion of going to Pakistan permanently. 
Either he can go to Pakistan with the per- 
mission of his father, in which case it would 
be migration with the consent of his father 
or if he has migrated to Pakistan without 
the consent of his father, it would show 
that he had terminated the guardianship of 
his father and had himself independently 
gone to Pakistan. While coming to this 
conclusion the learned Judges of the Gujarat 
High Court placed reliance on the observa- 
tions of their Lordships of the Supreme 
Court in State of Bihar v. Kumar Amar 
Singh, AIR 1955 SC 252. The same view 
was taken in a still later decision of the 
Gujarat High Court in Habatullah Haji 
Fazale Hussain v. State, AIR 1964 Guj 128. 


22. In Sulaiman Hussain Abidi v. 
Hyderabad State, AIR 1955 Hyd 34, it was 
argued that the domicile and nationality 
of a minor must be deemed to be the 
nationality and domicile of his parents and 
since the appellant Suleman’s mother was 
an Indian Citizen, he being a minor could 
not forsake his nationality for that of Pakis- 
tan by merely crossing the borders. This 
contention was repelled and it was held 
that the word ‘migrate’ occurring in Arti- 
cle 7 of the Constitution embraced in its 
scope two conceptions: (i) going from India 
to another country, and Gi) the intention 
to make the destination a place of future 
abode or residence, In other words the 
word embraced the notion of the transfer- 
ence of allegiance from the country of de- 
pore to the country of adoption. It was 
ound that when e petitioner left for 
Pakistan he must have been a few months 
short of 18 years and became a major 
shortly after his arrival in Pakistan. It was 
further found from his representations made 
at a time when he had attained majority, 
that he was a Pakistan Citizen. In this 
view of the matter it was held that he had 
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become a Pakistan national and had only 
paid a temporary visit to India. 

23. In Abdulgafoor v. State of 
Madhya Pradesh, AIR 1968 Madh Pra 29 
the petitioner was said to have been born 
at Gwalior in 1948. He went to Pakistan 
in 1954 and came back on a Pakistani Pass- 
port, obtained on a declaration of Pakistani 
citizenship, and went again to Pakistan in 
1956. He was arrested on 27-2-1966 mov- 


ing about in Neemuch and having a Pakis- 
tani passport with the photograph remoy- 


The learned Judges came to the con- 
clusion that the petitioner migrated to Pak- 
istan of his own accord and not that some- 
body had kidnapped or abducted him. 
They also found that it was uncertain, that 
he was a minor at the time of his migra- 
tion. But even if he was, his father or 
guardian was a party to it and did not in 
any manner disassociate himself from it, 
It was held that the State cannot be ex- 

ected to know the circumstance in which 
e migrated. It was observed that even 
assuming that the petitioner was a minor, 
he accepted Pakistani citizenship and had 
come to India on a Pakistani passport with 
which he was staying on for 10 years in 
secret. In this view of the matter it was 
held that the petitioner had lost his Indian 
citizenship and must be deemed to have 
acquired Pakistan nationality. 


24, In Mohd. Tapa: Alim Uddin v. 
State, AIR 1963 Punj 520 where the peti- 
tioner had migrated from India in the year 
1947 and having come back to India con- 
tinued to stay here after the expiry of his 
Visa, it was held that the charge against 
him under paragraph 7 ©) of the Foreign- 
ers Order, 1948 cannot be quashed on the 
ground that the petitioner being a minor 
at the time of migration to Pakistan in 
1947 could not have changed his domicile 
nor on the ground that the question whe- 
ther an Indian citizen has acquired the 
citizenship of another country cannot be 
determined by the courts. It was further 
held that under Article 7 of the Constitu- 
tion the petitioner could not be deemed to 
be a citizen of India. The learned Judge 
observed “Migration is something distinct 
from the act of changing one’s nationality 
or domicile and even if a minor is not 
capable of changing his nationality or 
domicile but he can certainly migrate in 
the sense of going away to another country 
for good. Even otherwise the petitioner 
is stated to have come to India in 1954 and 
he had attained the age of majority in 1951 
according to the date of birth stated in 
some of the documents which he filed to 
obtain the passport from Pakistan. If he 
decided to stay on in Pakistan after he 
attained the age of majority the intention 
to migrate could be proved from that fact.” 


25. In Mahomed Yusuf v. Union 
of India, AIR 1967 Pat 266 it was held 
that the rule of Private International Law 


Abdullah v. 


State (Lodha i.) A.L R. 


regarding the disability of certain classes of 
persons from changing their domicile must 
ive way if on the facts found it can be 
eld that there was in fact migration to 
Pakistan after the Ist March, 1947 as re- 
quired by Article 7 of the Constitution of 
India. It was observed that the rule of 
Private International Law cannot be sup- 
pid in construing Article 7 and the court 

to examine whether on the proved or 
admitted facts and circumstances the minor 
can be held to have migrated from the 
territory of India to Pakistan. 


26. The point seems to have been 
concluded by the judgment of their Lord- 
ships of the Supreme Court in Kulathi 
Mammu v. State of Kerala, AIR 1966 SC 
1614. In that case the interpretation of 
the word ‘Migrated’ in Article 7 of the 
Constitution was directly in issue. 
alleged migrant Aboobacker was a minor 
of 12 years of age when he left India and 
went to Pakistan in 1948. It was contend- 
ed on behalf of Aboobacker that Article 7 
had no application in his case because mig- 
ration contemplated in that Article must 
be with the intention to leave India per- 
manently and settle finally in Pakistan and 
that as he was a minor at the time he left 
India he could not be imputed with any 
such intention. After an elaborate discus- 
sion of the law on the subject their Lord- 


ships (per majority) were pleased to ob- 
serve as follows:— 


“All these considerations therefore 
lead us to the conclusion that when the 
Constitution makers used the word “mig- 
rated” in Art. 6 and Art. 7 they used it in 
the wider sense to which we have referred 
earlier and not in the narrower sense an 

is meaning is in our opinion in accord 
with the circumstances which prevailed at 
the time which resulted in large movement 
of population from one side to the other. 

Even so we are of opinion, that there 
is one qualification which must be attach- 
ed to the word ‘migrated’ as used in these 
two Articles, even though that word has 
the wider meaning of going from one place 
to another in the context of these Articles. 
That qualification is that the movement 
should not have been for a specific period. 
Barring such cases the word ‘migrated’ as 
used in Articles 6 and 7 has the wider 
meaning, ee movement from one 
territory to another territory whether or 
not with the intention of permanent resid- 
ence in the latter place, 


ats 2£ © © 


plicit in the narrower meaning of the word 
migrated’.” 

27. Coming now to the facts of 
the present case it is obvious that the peti- 


% 
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tioner went voluntarily to the territory of 
Pakistan approximately in March, 1948 as 
mentioned in the Visa. It is equally obvi- 
ous that he did not go for any specific pur- 
pose and for a short limited period, as he 
stayed there till 1954. His case, therefore, 
clearly falls within the meaning of the 
word “migrated” in Art. 7, and, therefore, 

virtue of that Article he will be deem- 
ed not to be a citizen of India on the date 
of the commencement of the Constitution. 
Thereafter he has not claimed the citizen- 
ship of India, and should therefore be held 
to ha a foreigner. It may also be pointed 
out here that according to the birth data 
given in the Visa he attained majority in 
the year 1949 and thereafter he stayed in 
Pakistan for about 5 years and came to 
India on a Pakistani Passport issued in 
1954 (Ex, R-l). This fact also gives a 
clue to the petitioners mind to settle down 
in Pakistan. In our opinion, the petition- 
ers contention that he was a minor at the 
time when he went to Pakistan is only an 
a of convenience and cannot help 


28. The above finding is enough 
to dispose of the other allied contention of 
the petitioner that the question whether, 
when and how any person has acquired 
the citizenship of another country shall be 
determined by the Central Government 
under Section 9 (2) of the Citizenship Act, 
1955. It may be pointed out that S. 9 
of the said Act has application only to 
those persons who are alleged to have 
voluntarily acquired the citizenship of 
another country at any time between 26-1- 
1950 and the commencement of that Act 
ie. 80-12-55. Only cases of voluntary 
acquisition of foreign citizenship after the 
commencement of the Constitution have to 
be dealt with by the Government of India 
under the Citizenship Act, 1955. The pre- 
sent case is, however, clearly governed by 
Art. 7 of the Constitution. | Consequently, 
the argument advanced on behalf of e 
petitioner based on Section 9 of the Citi- 
zenship Act has no substance and is also 
rejected, 

29. The result 
discussion is that the 
held to be a national o 
order of internment passed 
cannot be said to be illegal. 

30. Both the petitions are there- 
fore dismissed, but without any order as to 
costs. 

31. Learned counsel for the peti- 
tioner prays that both the cases may be 
certified. to be fit for appeal to the Supreme 
Court. However, we do not consider any 
of the two cases to be a fit one for appeal 
to the Supreme Court. The prayer is dis- 
allowed. 


Petitions dismissed. Leave to 
appeal to S. C. refused, 


pee 
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State of Rajasthan, Appellant v, 


Radheylal Sarin and another, Respondents. 


Civil First Appeal No. 57 of 1968, 
D/- 18-38-1972, against judgment and de- 
cree of Nemichand Jain, Sr, Civil J., Dhol- 
pur, D/- 81-1-1968. 


_ Constitution of India, Art. 868 — Ap- 
plicability ~~ Rights not based on treaty 
obligation — Civil Court’s jurisdiction is 
not barred. (Para 12) 


Government of 
India and the ruler of Indian State ag 
part of the arrangements for the incorpo- 
ration of the ex-State agreements entered 
into prior to the enactment of the Consti- 
tution. There should be no bar to a Hiti- 
gant agitating the question in a Court of 
Law whether a pirtin lar property belong- 
ed to him or it belonged to erstwhile ruler 
of an Indian State or to the Successor Gov- 
o (Para 12) 
ases Referred: Chronological Paras 
AIR 1969 Raj 52 == 1968 Ra LW 
O27, State of Rajasthan v. Sawai 
Tejsinghji Maharaj of Alwar 12 
M. L. Shreemal, Addl. Govt. Advo- 
cate, for Appellant; Bilamchand, for Res- 
pondents. 


2. The subject-matter of the suit 
was an old building called a ‘Kothi’ 
in Bagh Bhaba Sahiba at Dholpur. Ac- 
cording to the plaintiff, the ‘Koth? which 
was situated in the centre of the Bagh or 
Garden had attached to it one motor 
garage and Chowkidars’ quarters towards 
its west. The plaintiffs case was that the 
pera building namely, the Koth? in- 
cluding a garden compound and the other 
appurtenant buildings es Seared belonged 
to Bhaba Sahiba, the wife of one Kanwar 
Pohop Singhji, the pre-deceased son of a 
former ruler of the ex-Dholpur State His 
Highness Maharaja Rana Kirat Singhji. 

Koth? had, according to the plaintiff, 
by a custom of devolution devolved on the 
Maharanis of Dholpur one after the other, 
In other words, according to him, on the 
death of each Maharani the next Maharani 
for the time Peing. would be succeeding to 
the ‘Kothi’. In this way the property, says 
the plaintiff, became the property of Maha- 
rani of Dholpur who was on the date of 
the suit the Rajmata of Dholpur. In re- 
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cognition of the services of the plaintiffs 
father Dr. Surajmal Sarin, the then Chief 
Medical Officer of Rajmata and of the ser- 
vices of the plaintiffs elder brother Dr. 
L. R. Sarin, the plaintiff was granted this 
‘Koth? by the present Rajmata in the year 
1947. Since then the plaintiff was in the 
possession of the Koth. 


The plaintiff further averred that de- 
fendant No. 2 Shrigopal Sarin, his brother 
was in permissive possession of the ‘Kothi 
on his behalf. The grievance of the plain- 
tiff was that on 19/20-7-54, the Govern- 
ment of Rajasthan had issued an order to 
its officers that the property had been 
taken over by the State from the late Maha- 
raja of Dholpur. In pursuance of the 
order the officer of the State threatened 
Shrigopal to pay rent lest he would be 
thrown out. In utter helplessness Shri- 
gopal is said to have agreed to pay rent 
to the State at the rate of Rs. 20/- per 
month under protest. The plaintiff, how- 
ever, did not come to know of this and 
accordingly he could not file the suit ear- 
lier. When he came to know of the action 
taken by the State in the second week of 
April, 1960, he served a notice under Sec- 
tion 80, Civil Procedure Code on the State 
Government and then filed the suit on 
97-8-64 in the Court of the Civil Judge, 
Dholpur. The plaintiff claimed the decla- 
ration that he was the owner of the dis- 
puted property and further prayed that the 
order of the State Government dated 19/ 
20-7-54 be declared null and void and 
without jurisdiction and further the State 
Government be restrained from interfering 
with the right of the plaintiff over the dis- 
puted building in any way or to realise any 
rent from defendant No. 2 Shrigopal. 


3. The State Government resisted 
the suit. It was denied that the property 
belonged to Bhaba Sahiba i.e. the wife of 
Kanwar Pohop Singhji or that subsequent- 
ly the Maharanis from time to time had 
become its owner. The State Government 
took the stand that the property was the 
property of the ex-ruler of Dholpur State 
a further that on the formation of Rajas- 
than there was a tripartite settlement of 
private properties of the ex-ruler in terms 
of the covenant and according to that 
settlement this property was not kept the 
private property of the ex-ruler and had 
consequently become the property of the 
State Government. Thus, according to the 
State, it was the owner of the property. It 
was also denied that there was any custom 
of devolution of properties from one Maha- 
rani to another or that the present Raj- 
mata could make any gift of the disputed 
property or that she had in anyway made 
any wit as alleged by the plaintiff in res- 

ect of the suit prope The plea of 

[imitation was also raised. The learned 

euor Civil Judge framed the following 
es:—— 
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(1) Whether the disputed building 
was owned by the Rajmata of Dholpur 
and she had a right to transfer the same, 
and if so, whether it has been transferred 
by her to the plaintiff? 

—Plaintiff. 


(2) Whether the disputed building was 
taken over by Central Government from 
late His Highness of Dholpur, and if so, 
how it will affect this suit 

——Defendant No. 1. 

(8) Is the defendant No. 2 a tenant of 

defendant No. 1? —Defendant No. 1. 


(4) Whether a o No. 2 is 
occupying a part o e said property as 
icencee of the plaintiff? — Plaintif. 

5) Is the suit time-barred? 

—Defendant No. I 

(6) Is Rajmata of Dholpur a necessary 
party to the suit? —Defendant No. 1. 

(7) Is the suit under-valued? 

——Defendant No. 1 

(8) Is the court-fees paid insufficient? 

—Defendant No. 1 

(9) Is the suit not maintainable in the 
absence of consequential relief for posses- 
sion? —Defendant No. 1. 

(10) Relief.” 


4. Both the parties examined a 
number of witnesses each and some docu- 
ments were also placed on record. I will 
have occasion to refer to the relevant evi- 
dence both oral and documentary herein- 
after. The learned Civil Judge on consi- 
deration of the evidence came to the con- 
clusion that the property in dispute was 
built by Bhaba Sahiba i.e. the wife of 
Kanwar Pohop Singhji. He also held that 
there was a custom in the former State of 
Dholpur ering the devolution of such 
property and according to that custom the 
property of one Maharani would on her 

eath pass on to the Maharani for the time 

being and so on. The learned Judge also 
found that the property in dispute had 
been gifted by the Rajmata of former Dhol- 
pur State in the year 1947 to the plaintiff 
and accordingly the plaintiff was the owner 
of the property. In consequence the learn- 
ed Senior Civil Judge decreed the plain- 
tiffs suit. 

5. In aes the jonan and 
decree of the learned Civil Judge, learned 
Additional Government Advocate has con- 
tended that the plaintiff had wholly failed 
to prove his case. ‘The learned Additional 


Government Advocate maintained that there . 


was no legal evidence worth the name for 


showing that the suit property ever be- 
longed to Bhaba Sahiba i.e. the wife of 
Kanwar Pohop  Singhji. The learned 


Additional Government Advocate maintains 
that the oral evidence adduced by the 
plaintiff was nothing but hearsay and was 
wholly insufficient for reaching any con- 
clusion regarding the ownership of the pro- 
perty. Learne Additional Government 
Advocate then contended that there was 
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no evidence regarding any custom in dero- 
gation of ordinary rule of Hindu Law so 
as to entitle one Maharani to the property 
left by the previous Maharani in the former 
State of Dholpur. Then the learned Addi- 
tional Government Advocate submitted 
that “the documents regarding the settle- 
ment of the private property of the ex- 
ruler of Dholpur have been brought on 
record and the property in dispute does not 
appear as the property of the ruler as per 

ese documents. Here the learned Addi- 
tional Government Advocate took the stand 
that Article 363 of the Constitution for- 
bade any investigation or enquiry by the 
Court in such a matter relating to or aris- 
ing out of a covenant between the ex-ruler 
of Dholpur and the Government of the 
dominion of India as it then was. In other 
words, according to the Additional Gov- 
ernment Advocate the property having not 
been reserved by the ex-ruler as his pri- 
vate property it should be deemed to have 
sad ia the State of Rajasthan. 


6. Learned counsel for the respon- 
dent, on the other hand, has tried to sup- 
port the judgment of the court below. 


7. I may first deal with the oral 
evidence examined by the plaintiff. The 
first witness was P.W. 1 Shri Ajmer Singh. 
He stated that he was the Superintendent 
of Police in the former Dholpur State and 
had remained on that post till 1948. He 
further stated that his ancestors had come 
to the State with Maharaja Rana Kirat 
Singhji who was adopted to that State. The 
witness’s grand-father one Sardar Umrao 
Singh was the Home Secretary in the Dhol- 

ur State, according to hi The witness 

d seen the ‘Koth? known as Bhaba 
Sahiba-Ka-Bagh. He stated that he had 
heard from his grand-father that the ‘Kothi’ 
was constructed by the wife of Rajkumar 
Pohop Singhji. He further stated that 
there was a custom in the Dholpur State 
that the property of one Maharani would 
devolve on her death on the Maharani for 
the time being. About this also the wit- 
mess had heard from his ancestors. On 
cross-examination the witness stated that 
he had not seen any writing or any book 
regarding such a custom. 

The next witness was Basant Kumar 
P.W. 2. He was an Assistant Dyodi Off- 
cer in the Dholpur State. He stated that 
in olden times the ‘Kothi’ had been con- 
structed by the Maharani and this Koth? 
was given to the Maharanis in succession. 
P.W. 4 Shamser Singh stated that he had 
been a Tehsildar in the Dholpur State. His 
ancestors had come to the State from Gad- 
wal some 100 years back. His uncle was 
incharge of the Dyodi (palace apartments). 
Eventually his father was the incharge of 
the Dyodi. His father was succeeded by 
his brothers Raghuveer Singh and Ranjeet 
Singh, one after the other and they were in- 
charge of the Dyodi. Lastly, his brother 
Ranjit Singh was the incharge. He stated 
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that the ‘Koth? in dispute had been con- 
structed by Bhaba Sahiba ie. the wife of 
Kanwar Pohop Singhji. Then he fell in 
line with what the other witnesses had stat- 
ed about the custom of succession amongst 
the Maharanis. The learned Civil Judge 
observed that there was no reason for not 
accepting the testimony of these witnesses. 
I am afraid, the learned Judge has not pro- 
perly scanned this evidence. These wit- 
nesses had not seen as to who got the 
Koth? constructed. They had only heard 
from others. 


8. Learned counsel for the respon- 
dents could not lay his finger on any pro- 
vision of the Evidence Act under which 
such evidence could be admissible. To my 
mind, this type of evidence is nothing, but 
hearsay an cannot furnish a basis for 
arriving at any conclusion in a judicial pro- 
ceeding. Apart from this the evidence re- 
garding the existence of any such special 
custom governiag succession of properties 
of Maharanis in E State has also not 
been proved according to the requisite 
standard of proof. Any property that 
would be belonging to a Maharani would, 
according to the principles of Hindu Law, 
be devolving on her own heirs. One Maha- 
rani cannot be said to have been succeeded 
by another Maharani in the presence of a 
son or daughter. After accession of a 
Maharaja to the Gadi, his wife i.e. the 

aharani cannot succeed to the property 
of the mother of the Maharaja in prefer- 
ence to the Maharaja himself. Whatever I 
am saying here would be applicable in the 
event of succession going by adoption or 
by the rule of primogeniture. 

The stand taken by the plaintiffs 
about the so-called custom of succession 
amongst the Maharanis js in so much de- 
viation from the rule of succession of 
Hindu Law that it has to be strictly proved. 
The witnesses have not cited any instance 
in support of the so-called custom, nor 
have they been able to refer to any gazet- 
teer or book or writing or any judgment 
wherein such a custom may have been re- 
ferred to.. I am, therefore, unable to hold 
that the evidence led by the plaintiff is 
sufficient for establishing the alleged cus- 
tom of succession amongst the Maharanis 
of Dholpur. It appears that a certain 
‘Kothi or apartments in the palace may 
have been ear-marked for the residence of 
the Maharani or Maharanis for the time 
being and on the death of such a Maha- 
rani the next Maharani would be residing 
in that “Koth? or apartments. In that event 
there could hardly be any question of one 
Maharani succeeding to the property of 
the another Maharani. The property would 
be of the Maharaja and the Maharani 
would only be having the right of residence 
as one as she remained the Maharani. 
That being so, the evidence led by the 
plaintiff is wholly insufficient 


for holding: 
that the Kothľ was constructed by or be- 
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longed to Bhaba Sahiba i.e. the wife of 

Kanwar Pohop Singh; or that it devolved 

thereafter on the various Maharanis of 

Dholpur from time to time in derogation 

of a rule of succession according to 
u Law. 


9. Now I may here turn to the 
relevant documents. The plaintiff had not 
produced any document evidence in 
support of his case that the property be- 
longed to Bhaba Sahiba or to the present 
Rajmata. The defendant State has, how- 
ever, produced an entry in a register cap- 
tioned “Fahrist Dyodi Nazul State Maka- 
nat”, This is dated 80-4-28. The Bagh 
Bhaba Sahiba is mentioned therein and 
its description is also given. It has been 
certified to be a true copy by the Tehsildar 
of Dholpur. The heading of the register 
shows that it contains the list of the houses 
belonging to the State under the Dyodi 
Department. It thus shows that thou 
the Kothi was known as Bhaba Sahiba 
Bagh on account of its historical associa- 
tions, it was nevertheless State property. 
Then I may refer to Ex. A/18 which is an 
inventory of the E properties of His 
Highness the Maharaja Rana of Dholpur 
that was settled between the ex-ruler and 
the Government of India as also the State 
Government. There are two heads in thi 
list; one relates to immovable properties, it 
includes Kesar Bagh Palace with gardens 
attached to the buildings, Donard Lodge, 
Simla, Niche-Ki-Bagia below the Kesar 
Bagh Palace, Ramsagar Bagh and then at 
serial No. 5 are mentioned the Dyodi pro- 
perties ice. the properties appurtenant to 
the Palace Department. Below serial num- 
ber 5, are 7 items; Item No. 1 is the Main 
Shri Dyodi building at Dholpur in which 
family functions are held and the portions 
at present occupied by Ammaji and 
Kesheo Singh and it includes the temples 
of Shri Raj Rajeshwar Devi and Shri Nar 
Singhji. Item No. 2 is the house occupied 
by Bahu Pamarji Sahiba. Item No. 3 is 
old Shri Deorhi building in prani Chaoni. 

en the other items relate to family 
cenotaphs, temples and a few shops. The 
other heading is about the movable pro- 
perty with which we are not concerned. 
It is remarkable that the property in dis- 
pute is not shown as the private property 
of the ruler in this list Ex. A/18. 


10. Learned counsel for the res- 
ponden submitted regarding this list that 
e State has failed to bring on record the 
list of bis properties submitted by the ex- 
ruler to the Government of India for its 
consideration and unless it is found that 
the Bhaba Sahiba’s Koth? was included in 
the list by the Maharaja, it cannot be said 
that it passed on to the State Government. 
Learned counsel er submitted that this 
property having already been with the 
members of the rulers’ family there was no 
necessity of including this property in the 
list as it no longer belonged to the ex-ruler. 
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The submission of learned counsel is at- 
tractive, but from that alone I should not 
infer that the property had belonged to 
Maharanis of Dholpur. The list Ex. A/18 
includes, inter alia, the properties portions 
of which were in occupation of the rulers’ 
family and here item No. 1 of serial No. 5, 
which I have already referred, throws light. 
The portions at ro occupied by 
Ammaji and K. Kesheo Singh had been 
mentioned. Ammaji could, to my min 
be only the description of a lady in the 
royal house having the status of a mother. 
I don’t know what distinction was to be 
maintained between a Rajmata and a royal 
lady merely addressed as Ammaji, nonethe- 
Jess there is no escape from the conclusion 
that this list does make a mention of the 
properties in occupation of other members 
of the royal house, 

In that situation if the property had 
really belonged to the present Rajmata or 
been in her occupation it would undoubt- 
edly have been noted in this list. It is 
true the list was prepared in the year 1954 
but that was on account of a succession 
dispute about Dholpur Gadi after the death 
of Maharaja Rana Udaibhan Singh who 
had been a signatory to the covenant first 


for the formation of Matsya Union and 
then for the integration of Matsya Union 


with the United State of Rajasthan in 
1949. Maharaja Rana Udaibhan Singh was 
the Rajpramukh of the Matsya Union. Now 
whenever a settlement is to be made it 
would be arising out of the rights and pri- 
vileges that were left to be enjoyed by the 
ex-rulers. Any way, though list Ex. A/18 
may not be conclusive yet it does afford 
a relevant piece of evidence in the case. 
e plaintiff, however, has singularly failed 
in establishing that the prop in dispute 
belonged to the Rajmata of Dholpur State. 
11, Now, I may deal with the 
question whether the plaintiff has been suc- 
cessful in showing that the Rajmata had 
gifted away the roperty to him. The 
plaintiff has not produced any document of 
ift. Indeed he has clearly admitted in his 
evidence that no gift deed was executed at 
the time the Rajmata made the gift of the 
Koth? in his favour in 1947. He has, fur- 
ther admitted that at that time only on 
‘Khawasan’ (a Beas maid) was present, 
but no such palace maid has been produc- 
ed by the plaintiff in corroboration of his 
statement. Apart from aetna | else the 
plaintiff had not even examined the Raj- 
mata who is said to be the T owner 
of the property and who had made a gift 
of it to the plaintiff. All that the plaintiff 
has done is to bring on record a letter Ex. 
3 said to have been written by Rajmata. 
I may read that letter Ex. 3 D/- 10-12-52:— 
“(Emblem) 10-12-1952 

_ Kothi Bhawa Sahib which formed part 
of the Deorhi properties in the State of 
Dholpur was given by me in 1947 to Shri 
Radhey Lal Sarin for the very sincere and 


1972 
faithful services rendered by his father late 
Dr. Suraj Mal Sarin. 


Sd/- Malvinder Kaur 
(Maharani Malvinder Kaur).” 


This letter is not admissible in evidence as 
Smt, Malvinder Kaur was said to be alive. 
It was for her to enter the witness box and 
state on oath as to how the property be- 
Jonged to her. At any rate, even this let- 
ter Ex. 8 shows that Koth? Bhaba Sahiba 
formed part of the Dyodi properties in the 
State of Dholpur. In other words, it lends 
ample support to the list Ex. A/10. It is, 
therefore, almost impossible to reach the 
conclusion that the disputed property 
‘Koth? Bhaba Sahiba was the separate and 
Personal property of Rani or Rajmata Mal- 
vinder Kaur. 


12. I may here briefly dispose of 
the contention of the learned Additional 
Government Advocate about the bar creat- 


ed by Article 363 of the Constitution re- 
garding the justiciability of a claim based 
on the covenant. I may read Article 863:— 

“Art. 863. Bar to interference by 
courts in disputes arising out of certain 


treaties, agreement, etc. 1) Notwith- 
standing anything in this Constitution but 


subject to the provisions of Article 148, 
neither the Supreme Court nor any other 
Court shall have jurisdiction in any dispute 
arising out of any provision of a treaty, 
agreement, covenant, engagement, sanad 
or other similar instrument which was 
entered into or executed before the com- 
mencement of this Constitution by any 
Ruler of an Indian State and to which the 
Government of the Dominion of India or 
any of its predecessor Government was a 
party and which has or has been continued 
in operation after such commencement, or 
in any dispute in w of any right ac- 
cruing under or any liability or obli eaten 
arising out of any of the provisions of this 
Constitution relating to any such treaty, 
apreement, covenant, engagement, sanad or 
other ‘similar instrument, 


(2) In this article— 


(a) “Indian State” means any territory 
recognised before the commencement of 
this Constitution by His Majesty or the 
Government of the Dominion ot India as 
being such a State; and 


(b) “Ruler” includes the Prince, Chief 
or other person recognise efore such 
commencement by His Majesty or the Gov- 
ernment of the Dominion of India as the 
Ruler of any Indian State.” 


The agreements, covenants or other instru- 
ments entered into between the Government 
of India and the ex-rulers of Indian States 
as part of the arrangements for the absorp- 
tion of the Indian States with the rest of 
India prior to the enactment of the Consti- 
tution are in the nature of treaties between 
the two States constituting acts of States 
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excluded from the purview of the munici- 
pal courts, but this arrangement or settle- 
ment of private properties of the ex-ruler 
of Dholpur State was arrived at after the 
death of Maharaja Rana Udaibhan a 
who had signed the covenant. It may be 
mentioned that after the death of Maharaja 
Rana Udaibhan Singh there was a dispute 
about succession to the Gadi and for the 
settlement of dispute a commission 
headed by the then Chief Justice Shri K. 
N. Wanchoo was constituted and in the 
light of the recommendations of the com- 
mission the President of India recognised 
the present ex-ruler of Dholpur State as 
the ruler. It was in connection with that 
succession that the settlement was arrived 
at presumably as no final settlement had 
been arrived at between the Government 
of India and the ex-ruler of Dholpur Maha- 
raja Rana Udaibhan Singh who had signed 
the covenant. 


I am afraid, Article 863 in terms may 
not apply to such a settlement or arrange- 
ment because Article 363 takes in only the 
agreements, covenants or other instruments 
entered into between the Government of 
India and the ruler of Indian States as 
part of the arrangements for the incorpora- 
tion of the ex-State entered into prior to 
the enactment of the Constitution. To my 
mind, there should be no bar to a litigant 
a eet the question in a court of law 
whether a particular property belonged to 
him or it belonged to the erstwhile ruler of 
an Indian State or to the successor Govern- 
ment. Learned Additional Government 
Advocate referred me to State of Rajasthan 


v. Sawai Tejsinghji Maharaja of Alwar, 
1968 Raj LW 527 = a 1969 Raj 52). 
In that case it was held by the learned 


Judges that this Article is applicable not 
only when there is a direct dispute be- 
tween the State and the citizen but even 
when the dispute arises in a case to which 
the Govt, of India is not a party and a 
claim is made either on behalf of the State 
or by any other party to the dispute that 
the subject-matter of the dispute is covered 
by Art. 868 of the Constitution. In that 
case there were two kinds of properties; 
one was in suit No. 5, and the other was 
in suit No. 4. About suit No. 5 regardin 
the inventory the learned Judges observe 
as follows:— 

“Applying this test to suit No. 5 the 
inventory attached to the letter mentioned 
that the City Palace including the adjoin- 
ing building is to be treated as private pro- 
perty of the plaintiff but the extent of ad- 
joining building is not to be found with 
precision in that inventory and there is 
really a dispute between the parties in this 
case whether the suit property was includ- 
ed in the expression adjoining building. 

This dispute no doubt arises out of 
the provision contained in the letter dated 
the 14th September, 1949, but as it em- 
bodies the agreement referred to in Article 


284 Raj. [Prs. 1-2] 


868 of the Constitution, it has to be held 
that the suit is barred by the provision of 
Art. 363 of the Constitution.” 

These observations were distinguishable, in 
my respectful view, because the letter that 
came up for consideration was dated 14-9- 
49 i.e. before the coming into force of the 
Constitution. Regarding suit No. 4 in that 
very case the learned Judges observed as 
follows:— 


“In suit No. 4 the property about 
which mesne profits are claimed in this 
suit is part of City Palace itself. It is a 
part of Mardana Mahal as mentioned in 
the decision of the State Ministry embodied 
in the letter with regard to the private pro- 
perty of the plaintiff. It has been further 
mentioned that every effort will be made 
to release the accommodation at present 
occupied in the Mardana Mahal at the ear- 
liest possible date. An altogether illusory 
dispute about a matter that it is not the 
property of the plaintiff is sought to be 
raised by the State of Rajasthan in this 
suit.” 


Regarding this property in suit No. 4 the 
matter was not held to be governed by the 
bar enacted under Article 363 of the Con- 
stitution. 

18. Now the question that has crop- 
ped up before me is whether in relation to 
a settlement arrived at after the Constitu- 
tion of India, a third cannot lay 
claim to a property about which the list is 
wholly silent, as in the present case. To 
my mind, the Civil Court could deal with 
the present suit, but inasmuch as I have 
held a pa the plaintiff on other points, 
the judgment and decree of the Court be- 
low have to be set aside, 


14, The result is that I allow this 
appeal, set aside the judgment and decree 
of the learned Senior Civil Judge, Dholpur 
dated 3-1-68 and hereby dismiss the plain- 
tiffs suit. The costs shall, however, be 


easy in this Court. 
Appeal allowed. 
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Syed Abdul Latif, Appellant v. Kundo 
Mal and others, Respondents. 


Second Appeal No. 272 of 1970, D/- 
27-7-1971, against decree of Jasraj Chopra, 
Civil J., Ajmer, D/- 20-3-1970. 

(A) Limitation Act (1963), Art, 67 — 
Landlord and tenant —— Suit for ejectment 
~—— Plea of limitation should be specifically 
taken — Burden of proving that tenancy is 
determined more than 12 years before fil- 
ing suit lies on tenant. (X-Ref:— Evi- 
dence Act (1872), Ss. 101-104). (Para 13) 

The burden may be discharged by 
certain presumptions arising in favour of 
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the tenant in the facts and circumstances 
of the case. For instance, i e plaintiff 
bases his claim solely on a lease deed for 
a fixed term and does not plead anything 
in addition to it and the defendant pleads 
bar of limitation, it may be presumed that 
the tenancy stood terminated with the 
efflux of time. Where the plaint contained 
specific allegations that the defendant con- 
tinued to be monthly tenant at a stated 
rent per month after the execution of lease 
deed and the defendant merely asserted 
his title to the premises and did not rely 
on any alternative plea that the suit was 
barred, it was held that the appellate 
Court was not justified in deciding the 
point of limitation ageinst plaintiff without 
even framing an issue on this point and 
without giving plaintiff a chance to lead 
evidence as to specific date of determina- 
tion of tenancy by remanding the case to 
trial Court. (Paras 18 to 16) 


(B) Civil P. C. (1908), Ss. 100-101 — 
Mixed question of fact and Jaw -—— Ques- 
tion of limitation is mixed question of fact 
and law. (Para 10) 

(C) Transfer of Property Act (1882), 
S. 106 — Law to contrary — Term 
fixed under lease deed expired — No fresh 
contract, express or implied — Tenant 
would become statutory tenant — Yet so 
long as the acts of tenant did not come 
within the mischief of Rent Control Law, 
no cause of action would accrue to Jand- 
lord to bring suit for ejectment, (Para 16) 


Cases Referred: Chronological Paras 
AIR 1961 SC 1067 = (1961) 3 SCR 
813, Ganga Dutta v. Kartik Chandra 


Das 
ATR 1960 Orissa 146, Sheikh Makbul 
v. Union of India 12 
AIR 1960 Pat 156, Sheogobind v. 


Sujan 
AIR 1955 Andhra 78 = 1955 Andh 
WR 34, Katam Verrayya v. G. Sub- 
_ bamma 
AIR 1940 Lah 410 = 42 Pun LR 
535, Banwarilal v. Mt. Hussaini 12 


S. K. Jindal, for Appellant. 


JUDGMENT :— This appeal has been 
filed by the plaintiff from the appellate 
judgment and decree of the Civil Judge, 
Ajmer dated 20-3-1970 by which the plain- 
tiffs suit for ejectment from the house in 
dispute and for recovery of damages was 
dismissed. 

2. Briefly stated the plaintiffs 
case as set out in the plaint is that he leas- 
ed out the house in question, situated near 
Tripoliya Gate, Ajmer to the defendant No. 
1 Kundomal by a registered lease deed 
dated 15-12-1950 on a monthly rent of 
Rs. 15/-, ough the possession of the 
house was handed over to the plaintiff on 
1-4-1951. The tenancy is said to be a 
monthly one. It was stated that the de- 
fendant No. 1 had not paid rent to the 
plaintiff for more than six months and had 


‘sub-tenants without the consent 
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unauthorisedly and wrongfully removed 
the tin-shed from the house and had also 
admitted the defendants Nos. 2 and 3 as 
of the 
laintiff. It was also alleged that the 
efendant No. 1 had made certain material 
alterations in the house without the permis- 
sion of the plaintif. The plaintiffs case 
is that he terminated the defendants’ ten- 
ancy by a notice of ejectment dated 81-7- 
1967, but since the defendant had not 
vacated the house the plaintiff filed the pre- 
sent suit on 21-9-67 in the Court of Mun- 
siff, Ajmer City (West), Ajmer for eject- 
ment as well as for Rs. 550/- on account 
of rent, and damages. 


3. The defendant No. 1 denied 
that he was the plaintiffs tenant and plead- 
ed that he had full authority to make any 
changes in the property and also to let out 
the same to whomsoever he liked. He also 
pleaded that he was the owner of the pro- 
perty and was in adverse possession of the 
same for more than 12 years. 


A, The defendant No. 2 pleaded 
want of knowledge regarding the 
tions contained in the plaint and pleaded 
that the cabin standing on a part of the 
property in question had been constructed 
by him at his own cost. 


5. After recording the evidence 
produced by the parties the learned Mun- 
sif by his judgment dated 22-4-1969 de- 


creed the plaintiffs suit for ejectment as 
well as for arrears of rent/mesne profits at 
Rs. 550/-. He further directed that the 


plaintiff will be entitled to recover Rs. 15/- 

er month as mesne profits from the de- 
endant No. 1 from the date of the suit 
till he vacates the premises in question. 


6. Agegrieved by the jad gmont and 
decree by the trial Court the defendant fill- 
ed appeal, which was allowed by the learn- 
ed Civil Judge, Ajmer by his judgment 
dated 20-8-1970. The learned Civil Judge 
reversed the judgment and decree of the 
trial Court and dismissed the plaintiff’s suit 
as barred by limitation. Consequently, the 
pana has come in second appeal to this 

ourt. 


hs Learned counsel for the appel- 
lant has urged that the bar of limitation 
had not been raised by the defendant either 
in the written statement or at any stage o 
the proceedings in the trial Court. It is 
contended that the plea of limitation in 
the present case as dealt with by the 
learned Civil Judge is a mixed question of 
fact and law and the learned Civil Judge 
should not have allowed it to be raised for 
the first time in appeal and in case he 
thought it fit to do so he should have fram- 
ed an issue on this point and given oppor- 
tunity to both the parties to lead evidence 
on it. In the alternative it is contended 
that on the record as it stands the plea is 
not sustainable. 
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8. Before I deal with the argu- 
ments advanced before me, I may refer to 
e main findings arrived at by the learned 
Civil Judge. In the first place he has held 
that the defendants Nos. 2 and 3, who are 
father and son are admittedly the tenants 
of defendant No. 1, and, therefore, if it is 
proved that the defendant No. 1 is a ten- 
ant of the plaintiff, the allegation that the 
defendant No. 1 had sub-let the premises 
in question to the defendants Nos. 2 and 
3 automatically stands proved. He has 
also found that there is no force in the 
defendant’s plea of adverse possession and 
it had been rightly rala by the trial 
Court. The finding of the trial Court that 
the defendant No. 1 came into possession 
of the suit premises as a tenant of the 
plaintif vide rent note Ex. 7 was not dis- 
peo on behalf of the defendant No. l 
efore the learned Civil Judge, who also 
found that it was proved by the plaintifs 
evidence that the defendant No. 1 had paid 
rent to the plaintiff prior to a period of 4 
to 5 years of the recording of the plaintifs 
statement dated 21-11-1968. 


9. Having recorded the aforesaid 
findings in favour of the plaintiff the learn- 
ed Civil Judge, however, came to the con- 
clusion that the plaintiff had failed to dis- 
charge the burden of proving that notwith- 
standing the expiry of the term fixed in the 
lease deed Ex. 7 the defendant continued to 
be a tenant holding over within the meaning 
of S. 116 of the Transfer of Property Act, 
and, therefore, the suit must fail under 
Article 67 of the Limitation Act, 1963 as 
barred by limitation. He also observed 
that though the defendant No. 1 did not 
take any specific plea of limitation yet the 
defendant was entitled to rely on it as it 
involved a pure question of law. 


10. I may observe at the very out- 
set that I do not agree wi e learn 
Civil Judge that the question of limitation 
raised by the defendant No. 1 in this case 
before the first appellate Court was a pure 
question of law. In my view it was a mix- 
ed question of fact and law. The plaintiff 
came forward with a case that initially the 
defendant No. 1 was admitted as a tenant 
under the lease deed Ex. 7 dated 15-12- 
1950 though the actual possession was 
handed over to him on 1-4-1951. Then 
in para No. 8 of the plaint he has averred 
that the defendant No, 1 was a monthly 
tenant and the rent agreed was Rs. 15/- 
per month and that the defendant No. 1 
had failed to pay rent for a period of more 
than six months. It is true that the lease 
period fixed in Ex. 7 is three years, and 
there is no specific averment in the plaint 
that after the efflux of the time fixed in 
the lease deed Ex. 7 there was a fresh 
agreement between the parties by which 
the defendant No. 1 was to continue as 
plaintiffs tenant on a monthly rent of 
Rs. 15/-. But from the allegations made 
in paras 8 and 4 of the plaint it appears 
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that the plaintiffs case was that the defen- 
dant No. 1 was a monthly tenant on 2 
monthly rent of Rs. 15/- and that he had 
failed to pay rent for a period of more 
than six months prior to the date of 
suit. On the other hand, the 
leaded that the plaintiff was never 
dlord but that he was the owner of the 
premises in dispute by virtue of adverse 
poe for more than 12 years, and that 
e had full authority as owner to make 
any changes in the spade and to lease 
the same to anybody he liked. He has not 
pleaded even in the alternative that if he 
is held to be a tenant of the plaintiff by 
virtue of the lease deed Ex. 1, the tenancy 
was determined by efflux of time mention- 
ed in the lease deed Ex. T and since the 
suit had been instituted after more than 12 
ears of the determination of the tenancy 
y efflux of time, the suit was barred by 
limitation. It does not take one long to 
notice that the defendant No. 1 did not come 
with clean hands at all and rested his whole 
case on the plea of his alleged ownershi 
and complete denial of the plaintiffs title 
to the premises in dispute with the result 
that neither the parties nor the trial Court 
directed their attention to the question as 
to when the tenancy pleaded by the plain- 
tiff was determined and when did the limi- 
tation for filing the suit for ejectment 
Lae cease de ena as a stoped $ fact 
ept lying low and it appears that having 
ailed on all fronts he thought it conveni- 
ent to spring up a surprise on the plainti 
by resorting to the plea of bar of limita- 
tion at the appellate stage without laying 
down any proper foundation for the same. 


11-12. In order to appreciate the 
point of limitation arising in this case it 


would be proper to reproduce Article 67 

of the Limitation Act, 1965:— 

“67. By a landlord Twelve When the 
to recover years tenancy is 
possession, from determined.” 
a tenant 


Learned counsel for the respondents 
was at pains to show that since the period 
fixed in the lease deed Ex. 7 was three 
years the tenancy was determined by ex- 
piry of the period of three years under 

ection 111 (a) of the Transfer of Property 
Act. In support of his contention he cited 
a large number of authorities but I consi- 
der it wholly unnecessary to refer to those 
authorities as in my view the principle pro- 
pounded by the learned counsel in this 
respect admits of no doubt and the learned 
counsel for the Sa has no quarrel 
with the same. e moot point, however, 
is as to when, in the facts and circumstan- 
ces of the present case, the tenancy be- 
tween the parties was determined? Learn- 
ed counsel for the respondent strenuously 
urged that since the plaintiff had based his 
case on the rent note Ex. 7 which was for 
a fixed term of three years, the tenancy 
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will be deemed to have been determined 
after the expiry of thr 


18. I have carefully looked into 
the authorities relied in by the learned 
counsel for the respondent. The principle 
enunciated in these cases appears to be 
unexceptionable. The burden of proving 
that the tenancy was determined more than 
12, years before the filing of the suit lies 
on the defendant though that burden may 


be discharged by certain presumptions aris- 


ing in favour of the tenant in the facts 
and circumstances of a given case. For 
instance, if the plaintiff bases his claim 


solely on a lease deed for a fixed term and 


does not plead any Ene in addition to it, 
and the defendant Pa bar of limitation, 
it may be presumed that the tenancy stood 
terminated with the efflux of time. The 


facts are, however, different in the present 
case and according to the allegations con- 
tained in the plaint the defendant No. 1 
continued to be a monthly tenant at a rent 
of Rs. 15/- per month after the execution 
of the lease deed Ex. 7. 


14. Then again in all the cases re- 
ferred to by the learned counsel for the 
respondent the defendant had en speci- 
fic plea as to limitation and a finding had 
been given by the trial Court as well as 
the first appellate Court as to when the 
tenancy stood determined. In the present 
case, however, as already observed the 
defendant was playing the game of hide 
and seek and he asserted his own title to 
the premises in dispute so much so that 
he even did not rely on an alternative plea 
that if he was held to be a tenant of the 
plaintiff the suit was barred as having been 
instituted after more than 12 years of the 
determination of the tenancy. In this state 
of affairs in my view the learned Civi 
Judge was not justified in upholding the 
plea of limitation without even giving a 
chance to the plaintiff to lead evidence on 
it even though as already stated by me in 
the earlier part of this judgment the plea 
was not one of pure Jaw, but Boka. in- 
vestigation into the facts also in order to 
determine the specific date of determina- 
tion of the tenancy. Assuming that he 
was justified in allowing the defendant to 
raise this plea it was according to me 
necessary to have framed an issue on 
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point and to have remanded the case to 
the trial court for recording evidence on it. 
But to have decided this point against the 
plaintiff on the record as it stands was not 
justified. The plea no doubt goes to the 
root of the case, and, I therefore, enquired 
from the learned counsel for the respon- 
dent if he wanted to adduce any evidence 
on this question so that I may send the 
case back to the trial Court and get the 
evidence of the parties recorded on _ this 

ecific point, but the learned counsel for 
the respondent strenuously asserted that he 
did not want this course to be adopted, 
and that the question of limitation may be 
decided on the record as it stands, and 
that his client did not want to produce any 
forther evidence on it. 


15. I have, therefore, examined 
the plea of limitation on merits also and 
find that it is not substantiated. The plain- 
tiff appeared in his evidence and has stated 
as P.W. 1 that he had not been paid rent 
only for a period of 4 to 5 years. When 
cross-examined on this point he has stated 
that after the expiry of the fixed period of 
three. years as mentioned in the lease deed 
Ex. 7 the defendant paid the rent to the 
plaintiff on certain occasions and on certain 
occasions he did not. Towards the end 
of the cross-examination he has pony 
asserted that even after 1957 the defendant 
was in possession of the premises in ques- 
tion as his tenant. In rebuttal the defen- 
dant No. 1 did not come in evidence and 
examined his grand-son Murlidhar (D.W. 
1), who stated that he is not a tenant of 
the plaintiff, and that his grand-father is 
also not the plaintiffs tenant, nor had he 
ever paid any rent to the plaintiff. He has 
further stated that he and his grand-father 
Kundomal live separately, and in the cross- 
examination he has made no secret of the 
fact that he had no talk with Kundomal 
about the premises in question. It is crys- 
tal clear from the statement of Murlidhar 
that he has absolutely no knowledge re- 
garding his grand-father’s rights qua the 

roperty in question. No other evidence 
has been produced by the defendant and 
the trial Court as well as the first appel- 
late Court relied on the plaintiffs state- 
ment and found that even after the expiry 
of period of three years fixed in the rent 
note Ex. 7 the relationship of landlord and 
tenant continued between the prea and 
the defendant No. 1 and the latter actual- 
ly paid rent to the plaintiff upto the period 
of 4 or 5 years before the recording of 
the statement of Sar proni The plea of 
adverse possession taken by the defendant 
was negatived by the courts below and 
was not pressed into service on behalf of 
the respondents efore me. It appears 
that what the plaintiff failed to plead spe- 
cifically and clearly in the plaint, was prov- 
ed by him in the course of his statement 
and the defendant cannot get rid of the 
plaintiffs statement relied upon by the 
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courts below by raising an argument that 
the statement is vague specially when it 


has been accepted by the courts below. In 
my opinion, there are sufficient indications 
in the plaintiffs statement that even after 
the expiry of the ped fixed in the lease 
deed Ex. 7 the relationship of landlord and 
tenant between the plaintiff and the defen- 
dant No. 1 continued and the tenancy did 
not stand determined on 81-38-1954. L 
therefore, find myself unable to agree with 
the learned Civil Judge that the tenancy 
was determined on 81-3-1954, and, there- 
fore, the suit is barred by time. 


16. There is yet another aspect of 
the case which also helps the plaintiff, 
The Delhi and Ajmer Rent Control Act 
was in force in Ajmer and therefore there 
is no gainsaying the fact that even after 
the efflux of time limited by the lease deed 
Ex. 7 the landlord could not have ejected 
the tenant-defendant under law as the 
tenant got statutory protection. It is true 
that in absence of there being fresh con- 
tract between the parties, express or im- 
plied the tenant would become a statuto 
tenant and would have no estate as sack 
heritable or transferable as held by their 
Lordships of the Supreme Court in Ganga 
Dutt v. Kartik Chandra Das, AIR 1961 
SC 1067, yetso long as the acts of the ten- 
ant did not come within the mischief of} 
the Rent Control Law no cause of action 
would accrue to the plaintiff to bring a 
suit for ejectment. Learned counsel for 
the respondents sought to argue that in 
spite of the Rent Control Law granting 
protection to the tenants against ejectment 
the running of limitation after the efflux 
of time under Article 67 of the Limitation 
Act would not stop, and, therefore, the 
landlord would be bound to bring a suit 
for ejectment even though after the efflux 
of time the so called statutory tenant con- 
tinues to pay rent, With all deference to 
the learned counsel the proposition appears 
to be wholly untenable and if carried to its 
Jogical conclusion it would completely 
negative the provisions of the Rent Con- 
trol Law. I am, therefore, unable to ac- 
cede to it. On the finding that even after 
the efflux of time limited by the lease deed 
Ex. 7, defendant No. 1 continued to pay 
rent to the plaintiff within 12 years of the 
filing of the suit, there is no escape from 
the conclusion that the tenancy did not 
stand determined and the cause of action 
for filing the suit for ejectment did not 
accrue to the plaintiff on 31-3-1954. 


_ 17. As already stated above the 
defendant did not want any opportunity to 
pore the case relied upon by him in the 
irst appellate Court that the tenancy was 
determined on $1-8-1954 and I may state 
at the risk of repetition that on the record 
as it stands I am not prepared to hold 
that the tenancy was determined on 81-8- 
1954 and the suit is barred by time, 
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Consequently, I set aside the finding of 
the first apote Court that the suit is 
barred by limitation. 


18. Before parting with the case I 

may advert to a passing reference made 

y the learned counsel for the respondent 
to Ex. 7 by which the learned counsel 
tried to prove that it was only an agree- 
ment to lease and did not create any ten- 
ancy between the parties. Apart from the 
‘fact that I do not agree to the interpreta- 
tion put by the learned counsel on this 
document, in my view, the learned coun- 
sel is not entitled to agitate this question 
now specially when before the first appel- 
Jate Court it was not disputed that Kundo- 
mal had come into possession of the suit 
premises as a tenant of the plaintiff vide 
Ex. 7 rent note. 

19. No other point was argued on 
behalf of either of the parties. 

20. The result is that I allow this 
appeal, set aside the judgment and decree 
by the learned Civil Judge, Ajmer dated 20- 
8-1970 and restore those of the Munsiff, 
Ajmer City (West), Ajmer dated 22-4-1969. 
Costs of this appeal as well as of the first 
appellate Court will be easy. 

Second appeal allowed. 
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Laxmibai and another, Appellant v: 
Roshan Lal, Respondent. 


Second Appeal No. 566 of 1964, 
D/- 12-471, against judgment and decree 
o T Lal Mehta, Dist. J., Pali, D/- 30- 


(A) Civil P. C. (1908), Ss. 100-101 — 
Mixed question of fact and law -—— Ques- 
tion whether partnership is proved is a mix- 
ed question of fact and law which can be 
examined in second appeal. 


Unless there is application of errone- 
ous principle of law in arriving at conclu- 
i such a question, the conclusion 

upon evidentiary facts cannot be 

challenged. AIR 1968 SC 1787, Followed. 

{Paras 8, 19 

(B) Partnership Act (1932), 
Partnership — Proof. 


A contract merely to take a share of 
profits does not necessarily lead to an 
inference of partnership. Mere use of the 
word ‘partner’ or ‘partnership’ in an agree- 
ment docs not necessarily show that there 
was a partnership. The parties may call 
themselves partners but if it appears that 
one party is to do nothing more than ad- 
vance money to the other and is to be paid 
along with interest 3 a share of profits, 
they cannot be treated as partners but must 
be treated only as creditor and debtor. 


DP/DP/C139/72/VSS/VBB 


S. 4 — 


Laxmibai v. Roshan Lal (Lodha J.) 


A. I. R. 


Written instrument of partnership is _ not 
material. “As between partners themselves, 
the evidence relied on, when there is no 
written document, is their conduct, the 
mode in which they have dealt with each 
other and the mode in which each has, 
with the knowledge of the other, dealt with 
other people. This can be shown by books 
of account, by the testimony of clerks, 
agents and other persons, by letters and 
admissions, and in short by any of the 
modes by which facts can be established.” 
AIR 1968 SC 1787, Lindley on Parmer- 
ship, 12th Edn., Relied on. (Paras 9, 11) 
Cases Referred: Chronological Paras 
AIR 1968 SC 1787 = (1964) 2 SCR 

921, Champaran Cane Concern v. 

State of Bihar 7, 8 9 
AIR 1963 Punj 95, Santokh Singh v. 

Siri Ram Sing 
ATR 1956 Hyd 87 = ILR (1955) Hyd 

5, Firm T. K. Somayya v. Com- 

mr. E. P. Tax 
AIR 1956 Nag 225 = 1956 Nag LJ 

851, Manbharibai v. B. R. Mill 7 
AIR 1989 Bom 410 = 41 Bom LR 

899, Chimanram v. Jayantilal 7 


H. M. Parekh, for Appellant; M. C. 
Bhandari, for Respondent. 


JUDGMENT:— The respondent Ro- 
shanlal filed a suit in the Court of Mun- 
sif, Abu Road against Laxminarain for dis- 
solution of partnership and rendition of ac- 
counts. 


2. It may þe mentioned here that 
Laxminarain died during the pendency of 
this appeal and is now represented by his 
widow Smt, Laxmi Bai and his son Madan- 
lal, who have been substituted as appel- 


lants in his place. 
8. Roshanlal’s case was that he 
and Laxminarain entered into a partner- 


ship orally at Abu Road on 23-6-1956 for 
taking building contract from the Western 
Railway, and it was agreed that the pariner- 
ship business wo be carried in the 
name of lLaxminarain Rama Nand in 
which name the defendant had already 
en contracts as an approved contractor 
of the Western Railway. The terms of the 
contract of partnership are alleged to be 
that both the partners would share profits 
and losses half to half and would get in- 
terest on the amount invested by them in 
the partnership business at the rate of 6% 
er annum. It was alleged that contract 
or construction of Selavi Railway Station 
and staff quarters as well as for construc- 
tion of Dam near Kivarli was taken by the 
firm and on the completion of the contract 
the defendant Laxminarain withdrew the 
amount of the bills submitted by the firm, 
but did not render accounts of the partner- 
ship business to the plaintiff. It was stated 
that contract for no other construction was 
en. The plaintiffs case is that he served 

a notice on the defendant Laxmi Narain to 
render accounts but the latter neither gave 
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any rep] nor rendered the accounts. 
Gonseq endl , the present suit was filed on 
24-9-1960 for dissolution of the partner- 
ship and for rendition of accounts. The 
suit was resisted by the defendant mainly 
on the ground that no oral agreement of 
the alleged partnership between the par- 
ties ever took place. The defendant plead- 
ed that he alone had taken the said con- 
tract and the plaintiff had agreed to finance 
him in this contract. In other words it 
was pleaded that there was only a relation 
of debtor and creditor between the defen- 
dant and the plaintif. The defendant's 
case is that the plaintiff was employed by 
him to look after the work on his behalf on 
payment of a lump sum of Rs. 150/-. Alter- 
natively, the defendant also pleaded that 
in case the plaintiff succeeded in proving 
the alleged partnership the same was ille- 
gal and void being in contravention of the 
“General Conditions’ of contracts laid down 
by the Western Railway. 


4. After recording the evidence 
produced by the parties the learned Mun- 
sif by his judgment dated 14-1-1964 grant- 
ed a preliminary decree for rendition of 
accounts against the defendant. He held 
that the partnership as allezed by the 

laintiff between the plaintiff and the de- 
endant was proved and that each of them 
had half share in the profits and losses of 
this partnership. He further held that the 
artmership shall be deemed to have been 
issolved on 6-7-1959. He appointed Shri 
Chunnilal Gandhi, Advocate as Commis- 
sioner to go into the accounts and submit 
his réport. 

5. Aggrieved by the judgment and 
decree by the trial Court defendant Laxmi- 
narain filed an appeal in the Court of Dis- 
trict Judge, Pali, who affirmed the decree 
by the trial Court and dismissed the ap- 
peal. The defendant, therefore, came in 
second appeal to this Court and, as already 
stated above, since he died during the pen- 
dency of this ea his widow and son, 
who have been brought on the record as 
appellants in his place have prosecuted the 


appeal. 
6. The only point for decision in 
this case is whether 


the finding arrived at 
by the Courts below that a partnership 
came into existence by an oral agreement 


between Roshan Lal and Laxminarain is 
correct? 

7. Learned counsel for the appel- 
Jants has strenuously urged that the ques- 
tion whether the partnership is proved is a 
mixed question of fact and law which can 
be examined in second appeal, In support 
of his contention he has relied upon Chi- 
manram v. Jayantilal, AIR 1989 Bom 411 
and Champaran Cane Concern v. State of 
Bihar, AIR 1968 SC 1737. On the other 
hand learned counsel for the respondent 
has urged that the finding arrived at by 
the Courts below that e agreement of 
partnership is proved is one of fact and is 
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not, vitiated by erroneous application of any 
principle of law and consequently the 
same cannot be interfered with in second 
appeal. In support of his contention he 
has relied upon Santokh Singh v. Siri Ram 


‘Singh, AIR 1968 Punj 95; Manbharibai v. 


B. R. Mill, ATR 1956 Nag 225 and Firm 
T. K. Somayya v. Commr., E. P. Tax, AIR 
1956 Hyd 87. > 

8. I do not consider it necessary 
to refer to other cases in view of the pro- 
nouncement of their Lordships of the 
Supreme Court on this point in AIR 1963 
SC 1737. Their Lordships have observed 
as follows:— 

“Now, partnership or no partnership 
is ordinarily a question of fact, but we 
agree with learned counsel for the assessee 
that it is a mixed question of fact and law 
in the sense that if the authorities, who 
have to ascertain questions of fact apply 
a wrong principle of law in instructin 
themselves as to what they have to fin 
then their finding of fact is not conclusive 


because they have done it according to 
grong rinciples (see Morden Rigg and 
0., an 


R. B. Eskrigge and Co. v. Monks, 
(1923) 8 Tax Cas 450 at p. 464).” 
Thus in a case like the present it is the ap- 
plication of legal principles in the process 
of reaching the conclusion which affords a 
justification for interference with that con- 
clusion on second appeal, and if there is no 
such error in applying the true legal prin- 
ciples, then, there is no scope for interfer- 
ence by the Court of second appeal. It 
is, therefore, necessary to examine whether 
the finding arrived at by the Courts below 
regarding the existence of the alleged 
artnership is vitiated by an error of law 
ecause unless there is an error of law in 
arriving at the conclusion on a mixed ques- 
tion of fact and law the conclusion based 
Ri evidentiary facts cannot be challeng- 
in second appeal. 

9. Learned counsel for the appel 
lants urged that there must be three ele- 
ments present before any relation which 
may be termed as ‘partnership can come 
into existence: 

(i) there must be an agreement enter- 
ed into by all the persons concerned, 

(ii) the agreement must be to share 
the profits of a business, and 

(iii) the business must be carried on 
by all or any of the persons concerned act- 
ing for all, i. e. there must be facts or 
circumstance froma which it can be infer- 
red that each of the persons alleged to be 
partners was the agent, real or implied of 
another. 

While pointing out the principal differences 
between co-owner and partnership their 
Lordships of the Supreme Court in AJR 
1963 SC 1787, held that partnership s 
necessarily the result of an agreement and 
that it necessarily involves community of 
profit or of loss. It was also observed that 
a partner cannot without the consent of 
other partners transfer his interest etc. to 
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a stranger and lastly it was pointed out 
that in a partnership each partner acts for 
all, that is, a relation of agency between the 
various partners must be established. It 
is true that a contract merely to take a 
share of profits does not necessarily lead to 
an inference of partnership. A loan to a 
person engaged in any trade upon a con- 
tract with such person that the latter shall 
receive interest and also a share of the 
‘profits does not of itself constitute the 
atter a partner. It is also-true that the 
mere use of the word ‘partner’ or ‘partner- 
ship’ in an agreement does not necessarily 
show that there was a partnership, The 
parties may call themselves partners but if 
it appears that one party is to do open 
more than advance money to the other an 
is to be paid along with interest by a share 
of the profits, they cannot be treated as 
partners, but must be treated only as cre- 
ditor and debtor. 


10. Learned counsel for the ap- 
pellants strenuously urged that in the first 
lace no agreement to share profits and 
eee has been proved and that in any case 
in his submission the existence of the essen- 
tial element of agency has not been esta- 
blished. He has been at pains to show 
that the plaintiff merely agreed to finance 
the contract taken by the defendant Lax- 
minarain in his own name and there was 
only a relationship of creditor and debtor 
between the parties. 


li. Admittedly there is no instru- 
| ment of partnership in the present case. 
However, that is not material. Lindley on 
Partnership, Twelfth Edition says at 
page 124 


“As partnerships, even for long terms 
of years, very often exist in this country 
without. any written agreement, the absence 
of direct documentary evidence of any 
agreement for a partnership is entitled to 
very little weight. As between the alleged 
partners themselves the evidence relied on, 
where no written agreement is forthcom- 
ing, is their conduct, the mode in which 
they have dealt with each other, and the 
mode in which each has, with the know- 
ledge of the other, dealt with other people. 
This can be, shown by books of accounts, 
by the testimony of clerks, agents, and 
other persons, by letters and admissions, 
and, in short, by any of the modes by 
which facts can be established.” 


12. The direct evidence regarding 
the agreement of palpate between the 
parties consists of the statements of P. W. 1 
Roshanlal and P. W. 8 Joharimal, who is 
the brother of the plaintiff Roshanlal. Ro- 
shanlal has stated that the agreement be- 
tween him and Laxminarain took place on 
23-6-1956 and the share of each of the two 
partmers was fixed as half to half, and it 
was further agreed that interest at 6% per 
annum would be paid on investment made 
by each partner in the partnership busi- 
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To the same effect is the statement 
of P, W. 8 Joharimal, who deposes to have 
been present at the time of the talk be- 
tween Roshanlal and lLaxminarain. Johari- 
mal is, no doubt, a close relation of the 
plaintiff, but relationship by itself is no 
ground for rejecting his testimony, He fur- 
ther states that the account Ex. 7 has been 
signed by him on behalf of the plaintiff 
Roshanlal and that the account Ex. 6 was 
signed by Laxminarain in his presence. He 
has further stated that the account books 
in which the accounts Ex. 6 and Ex. 7 are 
contained pertain to the partnership ac- 
counts. The criticism advanced by the 
learned counsel with respect to the evidence 
of these two witnesses is that they do not 
state in so many words that there was an 
agreement to share the profits and losses 
and that Joharimal admits that no deed of 
partnership was written and that he had no 
authority to sign the account on behalf off 
his brother Roshanlal. 


13. I have carefully gone aa ia 
the statements of these witnesses and do 
not find any substance in the criticism ad- 
vanced by the learned counsel for the ap- 
pellant By stating that each parmer had 
alf share in the partnership business the 
witnesses clearly conveyed nothing else but 
that they agreed to share profits and losses 
half to half. I do not find any substantial 
reason to reject the testimony of these wit- 
nesses regarding the oral agreement of 
partnership alleged to have taken place be- 
tween Roshanlal and Laxminarain on 28-6- 
1956, more so, when both the Courts be- 
low have accepted this testimony. 


14, Learned counsel for the appel- 
lants has urged with great emphasis that 
there is complete absence of the element of 
agency in the alleged partnership business 
between Roshanlal and Laxminarain. It is 
contended that according to the ‘General 
Conditions’ of contracts given by the Wes- 
tern Railway the contractor could not as- 
sign, sublet or transfer his interest in the 
contract and -that Roshanlal could not have 
represented the contractor’s interest before 
the Railway. This circumstance, according 
to the learned counsel, disproves the exis- 
tence of the element of agency so essential 
for the purpose of constituting partnership. 
I may, here, make it clear that the learned 
counsel expressly stated that it was not his 
argument that the alleged partnership was 
in any way illegal or was hit on account 
of the ‘General Conditions’ laid down by 
the Western Railway in granting such con- 
tracts. 


15. It may be observed that in the 
written statement filed by the defendant it 
has been admitted that the plaintiff Ro- 
shanlal used to look after the work in con 
nection with the construction and he was 
agreed to be paid a lump sum of Rupees 


150/-. The defendant has failed to subs- 
tantiate that any remuneration had been 
fixed for the services rendered by the 
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Jaintiff in connection with the contract. 

e fact that the plaintiff used to partici- 
pate in the construction work stands prov- 
ed by the evidence of P. W. 10 Munshilal 
and P. W. 5 Jas Bhai, P. W. 5 Jas Bhai 
wanted to take a sub-contract and had a 
talk with Laxminarain as well as Roshanlal 
in this connection though he was not suc- 
cessful in getting the sub-contract, as the 
rates offered to him did not suit him. 
P. W. 10 Munshilal states that he wanted 
some ‘“Tagaris’ for which he approached 
Shri Joharimal brother of Roshanlal who 
wrote a slip addressed to the shop of Lax- 
minarain asking Laxminarain to give the 
share of Laxminarain’s “Tagaris’ to him. It 
further appears from the reply filed by 
Laxminarain to the interrogatories submit- 
ted by Roshanlal that all the account books 
pertaining to the contract in question had 
been handed over to Roshanlal. It may be 
that according to the Rules and practice in 
vogue in the Western Railway no other 
person except the person in whose name 
the contract was given may be able to deal 
with the Railway but nevertheless from the 
facts and circumstances put on the record 
I have come to the conclusion that in the 
Building Contract for which the partnership 
is alleged to have been formed im the pre- 
sent case Roshanlal could and did act as 
an agent for the other partner Laxminarain. 
The element of agency is implicit in such 
a partnership and no specific objection as 
to the lack of it has been raised by the de- 
fendant either in his written statement or 
in the course of evidence. On the other 
hand, involvement and participation of Ro- 
shanlal in the building work for which the 
contract had been taken by Laxminarain is 
admitted even by the defendant though he 
has tried to give a different colour to the 
same by stating that Roshanlal was engag- 
ed to look after the work in lieu of a lump 
sum payment of Rs. 150/- and he has also 
admitted that the work was mainly financed 
by Roshanlal. 


16. In order to substantiate his 
contention that the relationship between the 
arties was that of creditor and debtor, 
earned counsel for the appellants laid 
great stress on the Tonn note Ex. 3, 
admittedly executed by Madanlal son of 
Laxminarain on bealf of Laxminarain Ra- 
manand in favour of Roshanlal. It is argu- 
ed that if it is a question of advancing 
money for partnership business, there was 
no occasion for Madanlal to have executed 
a promissory note in favour of the plain- 
i The argument on the face of it is, 
no doubt, attractive but on a close exami- 
nation I find that it is devoid of substance 
It is mentioned in the promissory note it- 
self that the amount of Rs. 2500/- was 
taken from Roshanlal for the purpose of 
making a deposit in the partership con- 
tract of Kivarli work. Again it is not with- 
out significance that the rate of interest 
mentioned in the promissory note is nil, 
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The explanation submitted by the learned 
counsel for the, respondent for obtaining 
this promissory note from Mandanlal is that 
the contract in connection with which the 
partnership had been formed was taken 
up sometime in December, 1956 and the 
amount of Rs. 2500/- evidenced by the 
Douo note Ex. 3 for the purpose of 
eposit was advanced on 4-8-1956 and with 
a view to evidence this advance towards 
the partnership business that the promissory 
note was obtained. The explanation ap- 
pears to be plausible. 


17. Besides the oral evidence pro- 
duced by the plaintif to prove the agree- 
ment of partnership, the plaintif also 
placed a few other circumstances on the 
record to corroborate the fact about the 
existence of partnership. P. W. 3 Bhag- 
wandas and P. W. 4 Bhabootmal state that 
they had been approached by Roshanlal 
and Laxminarain to mediate between them 
to settle the accounts of partnership busi- 
ness of the parties. P. W. 6 Kanakram, 
who used to bring sand and concrete in 
connection with the construction work has 
also corroborated the fact of the existence 
of partnership between the parties. P W. 9 
Devi Shankar, who was a clerk in the Di- 
visional Office of the Western Railway fur- 
ther states that Madanlal on behalf of his 
father Laxminarain and Chhangalal on be- 
half of his uncle Roshanlal used to come to 
him for settlement of the bills in connec- 
tion with the construction work, and that 
on enquiry from Madanlal, he came to 
know that Laxminarain and Roshanlal had 
both shares in this work, Laxminarain has 
admitted in his statement as D. W 1 that 
his son Madanlal used to work in connec- 
tion with this contract on his behalf It is 
surprising that Laxminarain does not cor- 
roborate the theory of advance of Rupees 
2500/- as loan by Roshanlal towards the 
construction work undertaken by him. and 
he expresses complete ignorance about it. 
It is further clear from the statement of 
Laxminarain that Madanlal used to re- 
present him in every way in connection 
with the contracts of Salavi Railway Station 
and Kivarli Dam. 


18. There is yet another circums- 
tance going against the defendant and it is 
this that the plaintiff admittedly gave him 
a notice for rendition of accounts before 
filing the present suit but the defendant did 
not give any reply to it. 


19. The evidence which I have 
referred to above in brief has been careful- 
ly considered by the learned District Judge, 


who after a thorough discussion of the 
same has concurre in the conclusion 
arrived at by the trial Court that the exis- 


tence of the pace te as alleged by the 
plaintiff is fully established and the learn- 
ed counsel for the appellants has failed to 
show how the inference drawn by the 
Courts below as to the existence of partner- 
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ship between the parties is vitiated by ap- 
plication of any erroneous principle of law. 


20. The result is that I do not see 
any force in this appeal and hereby dis- 
miss it. However, in the circumstances of 
the case I make no order as to costs, 


Appeal dismissed. 
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Chunnilal and others, Petitioners v. 
The State of Rajasthan, Respondent. 


Civil Misc. Revn. Petn. Nos. 1966, 
1967, 1968, 1961 and 1960 of 1971, 
D/- 5-4-1972. 


(A) Rajasthan Court-fees Act, Art. 5 
Schedule 1 — Petition under Article 226 
of the Constitution is not a ‘plaint’ as used 
in Article —- No ad valorem Court-fee is 


required. (Para 6) 
(B) Rajasthan Court-fees Act, Arti- 
cle 11 (k) — Review of order in Writ 


Petition — Review application is an origi- 
nal petition within the meaning of the 
article and requires only fixed Court-fee. 
(X-Ref:— O, 47, Civil P. C.). (Para 9) 
Cases Referred: Chronological Paras 


AIR 1969 Raj 41 = 1969 Raj LW 
130, Ramsingh v. State of Rajasthan 4 
AIR 1933 PC 63 = 16 Ind App 13, 


Hansraj Gupta v. Dehra Dun 

Mussoorie Electric Tramway Co. 

Ltd. 4, 5 
U. M. Trivedi and K. Murari, for 


Petitioners; S. K. Tewari, Deputy Govt. 
Advocate, for the State of Rajasthan. 


ORDER:— Jn all these review peti- 
tions, which are directed against the judg- 
ment of this Court in a writ matter, ob- 
jection has been raised by the office that 

ese review petitions have been filed with 
a Court-fee stamp of Rs. 2/- each where- 
as according to the provisions of Article 5, 
Schedule I of the Rajasthan Court-fees Act 
(hereinafter referred to as the Act) applica- 
tion for review should bear one-half of the 
fee payable on the writ petition, 

i The contention of the petitioners 
is that the provisions of Article 11 (s) of 
Schedule II of the Act would apply for 
determining the question of payment of 
Court-fees in this matter. 


3. Notice about this petition was 
given to the Government Advocate. Learn- 
ed Deputy Government Advocate urge 
that the the correct provision of the Court- 
fees Act would be Schedule I, Article 5 
which provides that applications for review 
of judgment shall be presented in the 
Court on 1/2 of the fee payable on the 
plaint or memorandum of appeal compris- 
ing the relief sought in the ee for 
review. He er contended that the 
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word ‘plain? used in this article must, on 

e basis of analogy, be taken to mean 
the writ petition. Inthe alternative, he 
urged that if this article is found not to 
apply to the circumstances of the present 
case, then Article 11 {k) of Schedule II 
would govern this case which provides a 
fixed Court-fee of Rs. 10/- on the original 
portions not otherwise provided for when 
iled in the High Court. According to 
learned Deputy Government Advocate, a 
petition for review under Order 47, Rule 1 
Civil Procedure Code shall be taken to be 
an original porma and, therefore, the peti- 
tioner should present his review petition 
on a stamp fee of Rs. 10/-. 


4, Relying on Ramsingh vy. State 
of Rajasthan, 1969 Raj LW 180 = (AIR 
1969 Raj 41), learned Deputy Government 
Advocate contended that the review peti- 
tion against the judgment passed by this 
Court on writ petition shall be governed 
by the provisions of Order 47, Rule 1 Civil 
Procedure Code and on the analo of 
that provision the judgment passed by this 
Court in writ petition shall be taken to be 
a judgment passed in a suit. In Ram- 
singh’s case, the question that arose 
for the determination of this Court was 
whether Order 9, Rule 9, Civil Procedure 
Code would govern the matters arising out 
of the writ jurisdiction and the learned 
judges, after having an elaborate discussion 
on this question, laid down that the prin- 
ciple contained in Order 9, Rule 9, Civil 
Procedure Code can be suitably applied to 
writ proceeding which in the opinion of 
the learned | Judges was Tadoabiedly a 
civil proceeding before this Court. On 
this analogy, learned Deputy Government 
Advocate „urged that the writ proceedings 
before this Court should be taken as the 
proceedings out of a suit and relying on 
Hansraj Gupta v. Dehra Dun Mussoorie 
Electric Tramway Co. Ltd., AIR 1933 PC 
63, it is urged that a suit can be instituted 
only by the presentation of a plaint. In 
such circumstances, the contention of Mr. 
Tewari is that the writ petition filed by 
the petitioner must for the purpose of 
Court-fee be taken as a plaint and, therefore 
Article Ə of Schedule I shall be the pro- 
per provision of the Court-fees Act to 
govern the present case. 


5. Court-fees Act is a fiscal sta- 
tute and, therefore, it cannot be interpret- . 
ed in the way in which Mr. Tewari wants 
this Court to interpret the word ‘plain? 
appearing in Article 5 of Schedule I. The 
expression ‘plain? has not been defined 
anywhere in any statute. The Privy Coun- 
cil in AIR 1933 PC 63, has, however, 
Jaid down that a suit is instituted only by 
presenting a plaint and the suit is no doubt 
a civil proceeding and, therefore, learn- 
ed Deputy Government Advocate submits 
that an extended meaning may be given 


to the expression ‘plain?’ i i ] 
B E ere a 
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6. Tt is true that the principle con- 
tained in Order 9, Rule 9 Civil Procedure 
Code by analogy is made applicable to 
the matters arising out of a petition filed 
under Article 226 of the Constitution but 
simply because that procedure is made ap- 
plicable on the basis of the analogy of the 
principle contained in Order 9, Rule 9, 
Civil Procedure Code, I find it difficult to 
hold that the petition filed under Art. 226 
of the Constitution would be covered by 
the expression ‘plain? as used in Article 5 
of Schedule I. In this view of the matter, 
I find it difficult to accept the conten- 
tion of the learned Deputy Government 
Advocate that the proper article to apply 
to such review petitions would be Arä- 
re 5 of Schedule I of the Court-fees 

ct. 
_. te It is next urged that Art. Il 
(k) would govern the question of the pay- 
ment of Court-fees on the review petitions 
filed against the judgment of this Court 
in writ matters. Article 11 (k) of Sche- 
dule II reads as follows: 

“(k) Original petitions not otherwise 
provided for when filed in the High Court 
Ten rupees.” 

8. This argument raises a ques- 
tion whether a review petition can be 
called an original petition, Learned coun- 
sel appearing on behalf of the petitioners 
submits that original petitions are those 
petitions which initiate the proceedings for 
the first time in the High Court and since 
the review petition is filed in continuation 
of the proceedings that had already start- 
ed, when the writ petition was originally 
filed in this Court, a review petition can- 
not be taken to be an original petition. 

9 Review of the order or judg- 

only 


i ee ee oe as 


ment of the Court can be entertained 

under the provisions of Order 47 of the 
Code of Civil Procedure. Though Order 47 
does not apply in terms but the principle 
laid down therein and the procedure pres- 
cribed thereby govern the disposal of the 
review petitions. The proceedings to re- 
view the prior order or judgment are ini- 
tiated by filing a review application under 
Order 47, Rule 1, Civil Procedore Coda. 
It is not a proceeding which can be call- 
ed a proceeding in continuation of the old 
SETOS which are concluded by the 
pronouncement of the judgment or final 
order by this Court on the writ petition. 
It is only after the review application is 
admitted after hearing the concerned par- 
ties that the previous order or judgment 
is reviewed by the Court. In these circums- 
tances, the review application filed by a 
person who wants the previous order or 
judgment to be reviewed shall fall withm 
the term ‘original petition’ and it can be 
said that these proceedings which arise out 
of the provisions of Order 47 are originat- 
ed on an aaa filed by the poo 
who wants the previous order or judgment 
to be reviewed and, therefore, a review 
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application can conveniently be said to be 
original petition filed in the High Court. 
In this view of the matter, provisions of 
Article 11 (k) of Schedule II shall be 
attracted to the review applications filed 
in the High Court to get the previous 
order or judgment passed on the writ 
etition reviewed. Under this clause a 

ed Court-fee of Rs. 10/- is provided. 
In these five review matters the petitioner 
has fixed a two-rupee stamp on the review 
application. The petitioner ought to have 
ixed ten-rupee stamps in place of Rupees 
2/-. The Court-fee is, therefore, deficiant, 


_ _ IQ, The pennon in each petition 
is hereby directed to make up the defici- 
ency of Court-fees within 15 days. 


Petitioners directed to make 
good deficiency of Court-fees, 
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Panchoolal and another, Appellants vy, 
Kesharimal and others, Respondents. 


Second Appeal No. 381 of 1965, D/- 16- 
8-1971, against decree of Suraj Mal Mittal, 
Addl. Civil J., Ajmer, D/- 28-9-1964. 

T. P. Act (1882), S. 60 — Clog on 
equity of redemption — Terms in mortgage 
deed in the facts and circumstances of the 
case whether oppressive and length of term 
whether operating as clog. 


The mortgaged property consisted ofa 
big house and the mortgage amount was 
only Rs. 700. The mortzagors were liable, 
according to the terms, to pay charges for 
repairs, new construction and other altera- 
tions which might be carried out by the 
mortgagees. The cost of improvements 
claimed by the mortgagees was Rupees 
10,000/-. No limit was fixed to the im- 
provements even by way of new construc- 
tion. The mortgagees had tried to destroy 
the identity of the mortgaged property by 
razing it to the ground and building a new 
house at the site after including some other 
property which the mortgagees were alleg- 
ed to have purchased from a third party. 


From these facts it appears that the 
stipulation of 90 years contained in the 
mortgage deed was only a device in its 
Inception to make it impossible for the 
mci iti to redeem the mortgage. It is 
not the length of term alone on account of 
which the transaction can be held to be 
oppressive but a number of circumstances 
which taken along with the length of the 
term make the length of the term a clog. 
AIR 1953 Bom 408, Relied on; AIR 1933 
All 468 and AIR 1931 Bom 264, Referred; 
AIR 1958 Pat 464 and AIR 1936 Oudh 
180 and AIR 1958 SC 770, Distinguished. 

i (Paras 6, 11, 15) 
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Cases Referred: Chronological Paras the conclusion that the terms contained in 
AIR 1958 SC 770 = 1959 SCR 509, the mortgage deed do not amount to a 
anga Dhar v. Shankar Lal -4 clog on e equity of redemption. It is 
AIR 1958 Pat 464 = 1957 BLJR 828, submitted that there are glaring circums- 
Jodhiram v. Harihar 10, 11 tances in the case which go to show that 


AIR 1953 Bom 408 = 55 Bom LR 
452, V. C. Soni v. Gokaldas 

ATR 1986 Oudh 180 = 1986 Oudh 
WN 61, Har Bakhsh Singh v. Maha- 

__bir Singh 10 

ATR 1933 All 468 = 1983 All LJ 
1522, Md. Rahman v. Md. Muzam- 

_ milullah 

AIR 1981 Bom 264 = 88 Bom LR 
260, Babasaheb v. Rajaram 


_ C., L. Agarwal and R. S. Khejariwal, 
for Appellants; R. N. Surolia, for Respon- 
dents. l 

JODGMENT:— This is a second ap- 
peal by the plaintiffs whose suit for redemp- 
tion of the mortgaged property in question, 
situated in Ajmer has been dismissed by 
the Courts below on the ground that the 
suit is premature. 


2. It is the common case of the par- 


ties that Baldeo, (grand-father of the plain- -` 


tiffs and defendant No. 8 Ramdas) mortgag- 
ed the house with Surajkaran and his son 
Chhaganlal, ancestors of the defendant- 
mortgagees in consideration of a sum of 
Rs. 700/- by a registered mortgage deed 
dated 14-6-1900. It is provided in the 
mortgage deed that the mortgagors would 
not be entitled to redeem the mortgage for 
a period of 90 years, and even after 
90 years, it should be redeemed only with- 
in six months and if the mortgagors failed 
to redeem the property within six months 
after the expiry of 90 years, the right of 
redemption would be lost. The present 
suit was filed on 4-7-1960 before the ex- 
piry of the stipulated period of 90 years 
and consequently the defendant-mortgagees 
pleaded inter alia that the suit was prema- 
ture and liable to be dismissed as such. It 
was also pleaded by them that in case the 
suit was held to be maintainable, they were 
entitled to get Rs. 10,000/- on account of 
cost of improvements carried out by them 
in the mona proprty as stipulated in 
the mortgage deed, They also pleaded that 
some property over and above what had 
been mortgaged had been wrongly claimed 
by the plaintiffs. 

. 3. After recording the evidence 
produced by the parties the Munsiff, Ajmer 
City (West), Ajmer by his Judgment 


dated 18-4-64 dismissed the suit as being 
premature. Aggrieved by the judgment 
and decree by the trial Court the plain- 


tiffs filed appeal but the same was dismiss- 
ed by the Additional Civil Judge, Ajmer 
by his Judgment dated 28-9-1964. Conse- 
quently, the plaintiffs have filed is se- 
cond appeal. 


4, Learned counsel for the appel- 
lants has urged that the Courts below have 
committed an error of law in coming to 


the condition debarring the mortgagors to 
redeem the property for 90 years is un- 
conscionable and oppressive, and that the 
mortgagees had taken an unfair advantage 
of their position. It has been submitted 
that the Supreme Court case: Ganga Dhar 
v. Shankar Lal, AIR 1958 SC 770, relied 
upon by the first appellate Court is dis- 
tinguishable on facts and the rule laid down 
therein is not applicable to the facts and 
circumstances of the present case. 


5. Before considering the argu- 
ment raised on behalf of the appellants, it 
would be necessary to point out that while 
dealing with the question of clog on equity 
of redemption im a case involving the 
length of the term of mortgage their Lord- 
ships of the Supreme Court were pleased. 
to observe in the case referred to above 
that this question is essentially one of fact 
and has to be decided on the circumstances 
of each case, It was further pointed out 
that the length of the term—even though it 
may be long enough—itself does not lead 
to the conclusion that it was oppressive. 
Their Lordships further made it clear that 
it is not necessary to go so far as to say 
that the length of the term of the mortgage 
can never by itself show that the bargain 
was oppressive. In that case the term was 
85 years, and it was further provided in 
the mortgage deed that if the mortgagors 
do not redeem within a period of six 
months after the expiry of the stipulated 
e of 85 years, the mortgagors or their 
egal representatives would have no claim 
over the mortgaged property. The latter 
term debarring the mortgagors from making 
any claim to the mortgaged property if 
they failed to redeem it within the period 
of six months after the expiry of the sti- 
pulated period was held to be a clog on 
the equity of redemption, and in the pre- 
sent case also it has Da held to be so by 
the Court below. Consequently, there is 
no dispute about the latter clause. As re- 
ards the term of 85 years, it was held 
b; the Supreme Court that the term was 
not oppressive in as much as there was 
nothing to show that the mortgagees took 
any undue advantage out of the deal. There 
was a condition in the mortgage deed that 
the money spent by the moane on re- 
pairs and new constructions would be paid 
along with the mortgage money at the time 
of redemption according to the account 
produced by the mortgagees. In this con- 
nection their Lordships observed that look- 
ing to the size of the mortgaged shop and 
the area of the land on which it stood, 
the same being a small one, it was not 
possible to spend a large sum on repairs or 
construction. The shop and some other 
property were under a previous mortgage 
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for Rs. 5750/- and the mortgage in dis- 
pute was made for Rs. 6800/- and conse- 
quently the other property under the pre- 
vious mortgage became free. This cir- 
cumstance was held to be to the advan- 
tage of the mortgagor. 


6. In the present case, the mort- 
gaged property consists cf a house, the 
area of which is not known but from its 
description given in the martgage deed, it 
appears that it was a big one consisting of 
several apartments and open land. It had 
been previously mortgaged for Rs. 350/- 
and the mortgage in question was made 
for Rs. 700/- out of which Rs. 350/- were 
utilised for the discharge of the previous 
mortgage. Jt is further provided in the 
mortgage deed that the mortgagors would 
[be liable to pay charges for repairs, new 
construction and other 
may be carried out by the mortgagees. 
The cost of improvements claimed by the 
mortgagees in the present case is Rupees 
10,000/-. No limit was fixed to the im- 
provements which may be carried out by 
the mortgagee even by way of new cons- 
truction, Jt appears from the terms of the 
mortgage deed that it was possible for the 
mortgagees to have spent any sum on re- 
pairs or new construction. The mortgagee 
has in fact claimed a big sum of Rupees 
10,000/- on account of rebuilding the 
whole house, It further transpires that in 
the application dated 28-2-838 the defen- 
dant-mortgagees stated that they had not 
maintained any accounts of expenses incur- 
red by them due to the reason that they 
never contemplated that such a redemption 
would ever be claimed. It has been fur- 
ther stated that it was with a view to 
evade the enforcement of the rights of pre- 
emption that a regular sale deed was not 
obtained from the mortgagors meaning 
thereby that the mortgage deed was only 
a device otherwise the transaction was a 
sale out and out. In his statement as 
D. W. 1 the defendant Kesarimal has stat- 
ed that the mortgagees had purchased 
another property contiguous to the property 
in question from one Mukandram about an 
year after the mortgage in suit and that 
after purchasing the propery of Mukan- 

am the mortgagees had converted the 
mortgaged property as well as the house 
purchased from Mukandram into one con- 
solidated house after razing the old cons- 
truction to the ground and that a single 
three storeyed building had been built. 
From these facts it appears that the stipu- 
lation of 90 years contained in the mort- 
gage deed was only a device in its incep- 
tion to make it impossible for the mortga- 
gors to redeem the mortgage. ‘This fact 
is also borne out by the conduct of the 
mortgagees in een the identity of the 
mortgaged property and encumbering it to 
such an extent that it may be impossible 
for the mortgagors to redeem it. Even 
assuming for the sake of argument that it 


alterations, which 
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was not originally intended to be a device, 
I have no doubt that, on the facts of the 
case, it was converted into one by tha 
mortgagees so as to make it impossible for 
the mortgagors to redeem. Learned coun- 
sel for the respondents failed to show why 
the subsequent conduct and acts of tha 
mortgagees should not be taken ińto consi- 


deration. 

7. In V. C. Soni v. Gokaldas, ATR 
1958 Bom 408, the amount advanced was 
a small one of Rs. 176/- and on the re 
cord it did not appear that it was necesa 
sary that the mortgagors should have sub= 
mitted to this long term of 99 years. It 
was further found that the mortgagee was 
the owner of a neighbouring property so 
that the long term for redemption conferre 
upon the mortgagee a collateral advantage 
which was untair to the mortgagor. The 
mortgagee was piven full liberty to spend 
any amount he liked for building the struc- 
ture on the open space which had been 
mortgaged to him, and no restrictions were 
placed as to the nature of the structure 
which the mortgagee would be entitled to 
raise and as to the amount which he should 
spend on raising such a structure, In 
these circumstances the learned Judges 
held that the option givén to the mortgagee 

y the clause of 99 years was wholly un 
reasonable and it conferred upon the mort 
gagee an advantage to which he was legi- 
timately not entitled. 


8. In the present case, the mort- 
gage amount is only Rs. 700/- and the 
mortgagees have claimed Rs. 10,000/- by 
way of cost of improvements. Besides 
that they have also tried to destroy the 
identity of the mortgaged property by raz 
ing it to the ground and building a new 
house at the site after including some other 
property which the mortgagees allege to 

ave purchased from Mukandram. No 
doubt, there is no direct evidence in the 
case as to the pecuniary condition of the 
mortgagors at the time of the mortgage nor 
is there any evidence to show that the 
mortgagees had put any pressure on the 
mortgagors at the time of the execution of 
e mortgage deed, but the above mention- 
ed circumstances leave no manner of doubt 
that the term of 90 years is oppressive, 
and unreasonable and it is a fit case in 
which the mortgagors should be relieved of 
the same. 


9. Learned counsel for the respon 
dents urged that the term regarding cost 
of repairs, and improvements is separate 
and may not be enforced, but the term 
regarding the period of 90 years is never- 
theless enforceable as being not a clog on 
the equity of redemption. In support of 
his contention he relied upon Md. Rahman 
v. Md.-Muzammilullah, ATR 1933 All 468; 
and Babasaheb v. Rajaram, AIR 1931 Bom 
264. In my opinion, these cases are not 
at all in point. The principle laid down 
in these cases that in an agreement, if 
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different clauses are separable, the fact 
that one clause is void does not necessarily 
cause the other clauses to fail is unex- 
ceptionable. The point arising in the pre- 
sent case is as to the effect of the various 
terms contained in the mortgage deed to 
ascertain whether the bargain was oppres- 
sive, and whether the length of the term 
in the facts and circumstances of the case 
operates as clog on the equity of redemp- 
tionP The above mentioned authorities re- 
lied upon by the learned counsel for the 
tespondents have, in my opinion, no bearing 
on the point at issue, 

10. Learned Counsel for the res- 
pone also relied upon Jodhiram v. Hari- 
ar, AIR 1958 Pat 464; and Har Bakhsh 
Singh v. Mahabir Singh, AIR 1936 Oudh 
180, in support of his contention that long 
term by itself does not operate as a clog 
on the equity of redemption and further 
that even if the mortgagee had done some 
thing which he was not authorised to do, 
the mortgagor cannot be relieved of the 
length of the term. 


li. In AIR 1958 Pat 464, the due 
date of payment under the terms of the 
mortgage deed was after 60 years and there 
was no other circumstance indicating that 
the transaction was in any way unreason- 
able or unfair for the mortgagor. As al- 
ready stated above, length of term by it- 
self may or may not amount to a clog but 
in the present case it is not the length of 
term alone on account of which I have 
held the transaction to be oppressive as 
aoa the mortgagor, but have taken note 
of a number of circumstances as pointed 
out above which taken along with the 
length of the term make the length of the 
term a clog. 

12. In AIR 1986 Oudh 180, a 
mortgage was executed for a period of 60 
years and the mortgagee was entitled to 
retain possession of the mort aged property 
consisting of groves and land for the spe- 
cified term. The mortgagor brought a 
suit on the ground that the mortgagee had 
cut down a number of trees in contraven- 
tion of the terms of the mortgage deed, It 
was found that although the mortgagee had 
cut down some trees he had planted new 
trees and constructed a masonry wall and 
had thus improved the value of the pro- 
perty instead of causing any permanent 
injury to it and the mortgagee was also 
found to have cultivated some portion of 
the grove. It was in these circumstances 
that the learned Judges held that the suit 
for redemption was premature and the 
mortgagor had no right to redeem the pro- 
perty before the 
term on the ground that the cultivation on 
a portion of the land had caused any per- 
manent injury to the grove. The facts of 
the case, as narrated above, unmistakably 
go to show that the principle laid down 
in the case has no apon to the facts 
and circumstances of the present case. 


S. R. Bhansali v. Union of India 
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13. Fisher in his book on Law of 
Mortgages says 


“The improvements must always be 
reasonable, having regard to the nature 
and value of the estate; for if it were not 
so, a weapon would. be put in -the mort- 
pagee's hands with which he might great- 
y clog the right of redemption which he 
has no right to make more expensive than 
is necessary to keep the estate in good re- 
pair and working order and to protect the 
title. And the mortgagee should inform 
the mortgagor as soon as possible of the 
necessity or the intention to incur extra- 
ordinary expenses.” 


14, In the present case the effect 
of the mortgage instrument is that the 
mortgagee can spend any amount on re- 
pairs and additions to the mortgaged pro- 
perty and in putting up new constructions. 
In fact this is what the mortgagees them- 
selves have claimed. 


15. Taking all the facts and cir- 
cumstances into consideration, I have come 
to the conclusion that the conditions in the 
present case are definitely oppressive and 
the plaintiffs are entitled to be relieved of 
the clog. 


16. Accordingly, I allow this ap- 
peal, set aside the judgment and decree by 
the learned Additional Civil Judge, Ajmer 
as well as the finding by the trial Court 
that the suit is premature and send the 
case back to the Court of Additional Civil 
Judge, Ajmer for disposal of the appeal on 
merits. In the circumstances of the case 
the parties are left to bear their own costs. 


17. Learned counsel for the res- 
pondents prays for leave to appeal to Divi- 
sion Bench. However, I do not consider 


it a fit case for grant of leave. The prayer 
is disallowe 
Appeal allowed. 


Parere ed 
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S. R. Bhansali, Petitioner v. Union of 
India and others, Respondents. 


Civil Writ Peta. No. 1256 of 1972, 
D/- 7-8-1972. 

. Index Note — (A) Constitution of 
India, Arts. 1 (8) (c), 2 and 8 — A citizen 
of India cannot claim to have any funda- 
mental right to enter and settle down in 
the territory which was formerly a part of 
Pakistan but was captured by India in the 
War, unless and until the “Parliament has 
enacted law under Arts, 2 or 8 to formal- 
ly assimilate such territory in India. 
(X-Ref:— International law.) 


Brief Note — (A) The territory ac- 
quired by force does not automatically be- 
come an integral part of India. The term 
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fcquired in Article 1 (8) (c) has a special 
meaning in International Law which re- 
cognises various modes for acquisition of 
enemy territory. The term does not mean 
mere physical control or occupation of the 
territory. Something has got to be done 
by- the conqueror to bring the captured 
area under its sway so that the conqueror 
may be recognised as its sovereign. This 
act is an act of annexation and Article 2 
provides a definite mode to integrate new 
territory in India. Civil administration of 
ses ales area, though it is a civilised 
mode of dealing with its inhabitants can- 
not indicate an unequivocal desire of the 
conqueror State to exercise its sovereignty 
over that territory. There must be some 
declaration of the Government of India 
expressing its desire to treat the occupied 
area as a part of India. Court cannot take 
notice of any utterances of individual 
Ministers or Political Leaders while making 
public speeches. AIR 1960 SC 845, Ex 
plained. AIR 1962 SC 797, Relied on. 
(Paras 5, 7, 10) 

Index Note -— (B) Constitution of 
India, Art. 1 (3) (c) — Object of Art. 1 (8) 
(c) is not the expansion of India but inte- 
gration and absorption of territory which 
at the date of Constitution continued under 
foreign domain. 

Brief Note — (B) Article 1 (8) (c) has 
Found a pac in Constitution not in pur- 
suance of any expansionist political philo- 
sophy but mainly for providing for the in- 
tegration and absorption of the territories 
which may be required to be integrated and 
absorbed in the Indian Territories which at 
the date of the Constitution continued to 
be under the dominion of the foreign States 
such as Goa and Pondicherry. AIR 1960 
SC 845, Relied on. (Para 11) 


Index Note — (C) Constitution of In- 


. m Art. 226 — Simla agreement — Vali- 


ty — Writ to Prime Minister and Presi- 
dent of India — Rajasthan High Court has 
no jurisdiction to issue writs to those 
authorities. 

Brief Note — (C) The competence of 
the Prime Minister to enter into an agree- 
ment with the President of Pakistan to re- 
turn the occupied territories to Pakistan and 
the authority of the Union Government and 
the President of India to ratify the agree- 
ment which is popularly known as Simla 
agreement cannot be examined on merits 
by High Court of Rajasthan in its writ juris- 
diction. The writ of the High Court travels 
beyond the territorial limits of Rajasthan 
Saly when the cause of action either wholly 
has arisen in Rajasthan. The im- 
pugne agreement was concluded in Simla 
and it relates to the territories which are 
not part of Rajasthan. (Para 18) 


Cases Referred: Chronological Paras 


AIR 1962 SC 797 = (1962) 2 SCA 
401, N. Masthan Saheb v. Chief 
Commr., Pondicherry 9 


S. R. Bhansali v. Union of 
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AIR 1960 SC 845 = (1960) 8 SCR 
250, Berubari Case 4, 1I 
G. M. Lodha, for Petitioner. 


ORDER:— Petitioner S. R. Bhansali, 
a resident of Rajasthan, has filed this writ 
petition under Article 226 of the Constitu- 
tion claiming that as a citizen of India he 
has a fundamental right to enter into and 
settle down in Gadra City which formerly 
was the part of Sind Kra but after 
the Pakistan war of 1971 has become part 
of India and as such no restraint can be 
put on him to enter that town, His griev- 
ance is that when he tried to enter into 
Gadra City, the military authorities, who 
are incharge of the administration of that 
acquired territory, stopped him at the 
checkpost located at the outskirts of the 
said Gadra City. The petitioner has also 
challenged the competence of the Prime 
Minister to enter into an agreement with 
the President of Pakistan for the return of 
the acquired territory to Pakistan after the 
alleged Simla agreement was ratified by the 
Central Government, and it is in this con- 
text that the petitioner has prayed that 
this Court by issuing an appropriate writ 
may decide: (1) That the Simla agree- 
ment is ultra vires the Constitution; (2) 
that the Union cabinet and the President 
of India have no power to ratify the Simla 
agreement; (3) that the territory acquired 
under the December, 1971 war is part of 
India and cannot be transferred to Pakis- 
tan without an Act of Parliament; and (4) 
that the Parliament including the President 
of India, be directed to give a new name 
to the acquired territory and the Govern- 
ment of India or the Government of Rajas- 
than or the Commander who is incharge of 
the acquired territory be directed not to 
transfer that territory to Pakistan and not 
to withdraw the Indian forces to the Indian 
side of the international border. 


2. The main argument of Mr. 
Lodha is that India has been defined 
under Article 1 of the Constitution and 
under clause (8) of this Article India com- 
prises of: 

“(a) the territories of the States; 

(b) the Union Territories specified in 
the First Schedule; and 

(c) such other territories 
acquired.” 

3. Clause (8) (c) of Article 1 is 
relied upon by learned counsel for the 
petitioner to press his claim to enter into 
Gadra City on the ground that as soon 
as the Indian forces captured the Pakis- 
tan Territory it automatically became part 
of India by virtue of clause (8) (c) of 
Article 1 as it is a territory acquired by 
conquest and as such every citizen of India 
has a right to enter into that territory and 
if he so desires he could settle down there- 
in, Mr. Lodha expressed at the bar that 
his client has a desire to establish himself 
in the newly acquired territory and bein 
a citizen of India he cannot be restrained 


as may be 
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to move in any part of India, whether it is 
an acquired territory or a territory men- 
tioned in sub-clauses (a) and (b) of 
clause (8) of Article 1. 


4, This argument raises an impor- 
tant question whether the territory acquir- 
ed by force automatically becomes an inte- 
gral part of India and gives a right to a 
citizen of India to settle therein. Mr. 
Lodha relying on the observations of the 
Supreme Court in Berubari case, AIR 1960 
SC 845, urged that a territo acquired 
through conquest is automatically absorbed 
or assimilated in the territory of India by 
virtue of the provision of Article I (8) (c) 
as India as a sovereign State has an inher- 
ent right to acquire foreign territory. 


5. Article 1 (8) (c) of the Consti- 
tution, no doubt, provides that the terri- 
tory of India shall comprise such other 
territory as may be acquired, but we shall 
have to examine whether mere physical 
possession or administrative control of a 
territory occupied during the hostilities 
would make that territory integral part of 
India under Article 1 (8) (c) or some other 
formalities have got to be performed under 
the provisions of the Constitution to make 
such a territory an integral part of India. 
In this connection if the scheme of Part I 
of the Constitution, which deals with the 
Union and its territories, is carefully exa- 
mined, then we find that in order to admit 
a particular pana in India the Parlia- 
ment has to enact law under Article 2 or 
‘Article 3 to formally assimilate such an 
acquired territory in India. Mere occupa- 
tion of an enemy territory by the military 
forces would not make such territory inte- 
gral part of India. Sub-clause (c) of 
Clause (8) of Article 1 uses the term ‘ac- 
quired’ which has a special meaning in 
International law and we shall, therefore, 
have to examine this question in the back- 
ground of the connotation given to the ex- 
pression ‘acquired’ in International law. 


6. International law recognises 
various modes for acquisition of enemy 
territory and one of the recognised modes 
is acquisition through conquest. While 
dealing with this subject, L. Oppenheim 
in his Treatise on International Law has 
observed: 


“Conquered enemy territory, although 
actually in the possession and under the 
sway of the conqueror, remains legally 
under the sovereignty of the enemy until 
through annexation it comes under the 
sovereignty of the conqueror. Annexation 
turns the conquest into subjugation. It is 
the very annexation which uno actu makes 
the vanquished State cease to exist, and 
brings the territory under the conqueror’s 
sovereignty. Thus the subjugated territory 
has not for one moment been no States 
land, but passes from the enemy to the 
conqueror not through cession but through 
annexation.” 


S. R. Bhansali v. Union of India (Tyagi J.) 


A. L R. 


7. From this expression it is clear 
that mere physical control or the occupa- 
tion of the enemy territory does not auto- 
matically make that territory part of the 
territory of the conqueror State. Some- 
thing has got to be done by the conqueror 
to bring such a territory under its sway 
so that the conqueror may be recognised 
as a sovereign of the acquired territory. 
Oppenheim has described this act of the 
conqueror as an act of annexation. If, in 
the light of these observations of the learn- 
ed author, we study the scheme of Part I 
of the Constitution, then we are left in 
no doubt that Articles 2 and 8 provide the 
mode for assimilating the territory acquir- 


ed by India through force. Article 2 lays 
down that Parliament may by law admit 


into the Union, or establish, new States on 
such terms and conditions as it thinks fit. 
Similar provision is-found in the Constitu- 
tion of the U.S.A. in Article IV, Section 8 
(1) which Poom that new States ma 
be admitted by the Congress into i 
Union. But no procedure has been pres- 
cribed by the Constitution of the U.S.A. 
to admit such a State into the Union. In 
our Constitution, however, Article 2 pro- 
vides a definite mode to integrate the new 
territory in India. Under this provision of 
the Constitution Parliament can admit 4d 
territory into the Union or establish new 
States by enacting a law on such terms 
and conditions as may be imposed by it, 
Unless such a law has been enacted by 
Parliament, a territory though acquired 
through force and for the time being ad- 
ministered by India, cannot automatically 
be taken as integral part of India. 


8. Mr. Lodha argued that Gadra 

City, which was formerly part of Sind (Pak.} 
is now being administered by Indian 
forces and the civil administration has been 
set up by the State of Rajasthan by appoint- 
ing officers, and the expenditure on civil 
administration is incurred from the Conso- 
lidated Fund of the State of Rajasthan 
and, therefore, this territory for all pur- 
oses now forms part of India and cannot 
e treated differently from the other terri- 
tories of India. As observed above, the 
necessary attribute to assimilate the occu- 
pied territory into India is not the de facto 
control over the territory exercised by 
India but it must be seen whether India 
is exercising its sovereignty over such 4a 
territory. The cession of the French terri- 
tories in India affords an example to test 
whether by acquiring a de facto control of 
a particular territory it becomes an integral 
part of India or not. 


9. By a Treaty of Cession the 
French Government ee to hand over 
the administration of Pondicherry along 
with other French territories to the Indian 
Government. Under that agreement the 
administration was handed over to the Cen- 
tral Government even before the treaty of 
cession was actually ratified by the French 
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Parliament. The question that arose before 
the Supreme Court in N. Masthan Sahib v. 
Chief Commissioner, Pondicherry, AIR 
1962 SC 797 was, whether befcre the treaty 
of cession was formally ratified by the 
French Parliament the territories which 
were administered by the Indian Govern- 
mient could be treated as part of India. 
‘Their Lordships, while dealing with this 
question, observed as follows: 


“In cases where the only fact available 
is the de facto exercise of complete sove- 
reignty by one State in a particular area, 
‘the sovereignty of that State over that area 
and the area being regarded as part of the 
territory of that State would prima facie 
follow. But this would apply normally 
only to cases where sovereignty and con- 
trol was exercised by unilateral action. 
Where however the exercise of power and 
authority and the right to administer is 
referable to an agreement between two 
States, the question whether the territory 

as become integrated with and become 

part of the- ey of the State exercising 
e facto control, depends wholly on the 
terms upon which the new Government 
was invited or permitted to exercise such 
control and authority. If the instruments 
evidencing such agreements negatived the 
implication arising from the factual exercise 
of Governmental authority then it would 
not follow that there is an integration of 
the territory with that of the administering 
power and that is precisely what has hap- 
pened in the present case.” 


10. It is true that when the terri- 
tory of Sind came under the occupation of 
the Indian forces, as a civilised nation the 
Indian Government provided for civil ad- 
ministration to the people inhabiting that 
area, but this factor alone would not pro- 
vide a clue to find out whether the Gov- 
ernment of India by adopting this civilised 
mode of dealing with the peovle indicated 
its unequivocal desire to exercise its 
sovereignty over that territory. | Learned 
counsel for the petitioner could not point 
out any declaration of the Government of 


India expressing its desire to treat this 
occupied territory as part of India. Under 
the Internationa law when hostilities 


cease, then there is generally a treaty of 
peace between the warring nations and 
the fact whether the territories acquire 
by a conqueror State shall fcrm part of 
that State or shall be given back to the 
vanquished State is decided by such a 
treaty or by a conduct of the vanquished 
State which may show its acquiescence to 
the occupation of such territory as the 
integral part of the conqueror State which 
can lead to an inference that the territory 
has become the part of the conqueror State 
or the conqueror may by its proclamation 
or otherwise declare unequivocally that 
such a territory would form part of the 
conqueror State, but nothing of that type 
has happened in the present case. Mr. 


S. R. Bhansali v. Union of India (Tyagi J.) 


[Prs. 9-13] Raj. 299 


Lodha wanted to refer to a statement made 
by the Defence Minister in a public meet- 
ing that Indian Government shall not re- 
turn an inch of land conquered by it and 
from this he wants this Court to infer that 
the Indian Government had declared 
its intention unequivocally to assimilate 
this part of the territory into India. I re- 
gret, the Court cannot take notice of such 
utterances of individual Minister or politi- 
cal leaders while making public speeches. 
There are prescribed norms for the Govern- 
ment to express its intentions in such mat 
ters and if that is not followed by the Gov- 
ernment then it cannot be said that it has 
declared its intention by permitting one of 
the important Ministers of the Cabinet to 
publicly announce the intention of the Gov- 
ernment. We may once again refer to the 
constitutional provisions (Article 2) which 
require that before a territory is admitted 
into India the Parliament shall have to en- 
act a law and unless that is done, it can- 
not be treated as an integral part of India. 
How Parliament acts in such circumstances 
can be ascertained by referring to the cases 
of Pondicherry and Goa where Parliament 
came out with legislations to make these 
territories the integral part of India. 


11. It would be proper to clarify 
here that Article 1 (8) (c) purports to make 
a formal provision for absorption and inte 
gration of any foreign territories which 
may be acquired by India by virtue of its 
inherent right as a sovereign State, but 
we cannot forget that this provision has 
found a place in our Constitution not in 
pursuance of any expansionist political 
philosophy but mainly for providing for 
the integration and absorption of the terri- 
tories which may be required to be inte- 
grated and absorbed in the Indian terri- 
tories which at the date of the Constitution 
continued to be under the dominion of the| 
foreign States (See AIR 1960 SC 845). 


12. In this view of the matter, I 
cannot accept that the petitioner can claim 
to have any fundamental right under the 
provisions of the Constitution to enter or 
settle in Gadra City which has not yet be- 
come the part of India and therefore the 
Court expresses its inability to issue any 
writ to the authorities controlling Gadra 
City directing them to allow the petitioner 
to enter and settle down in Gadra City. 


13. The petitioner has raised cer- 
tain important questions regarding the com- 
petence of the Prime Minister to enter 
into an agreement with the President of 
Pakistan to return the occupied territories 
to Pakistan and has also challenged the 
authority of the Union Government and 
the President of India to ratify this agree- 
ment which is popularly known as Simla 
agreement, but I regret this Court cannot 
examine the merits of these points as it 
has no jurisdiction to issue writs under 
Article 226 of the Constitution to these 
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authorities. The writ of this Court travels 
beyond the territorial limits of Rajasthan 
only when the cause of action either whol- 
ly or in part has arisen in Rajasthan. The 
impugned agreement was concluded in 
Simla and it relates to the territories which 
are not part of Rajasthan; therefore, in 
this matter this Court cannot exercise its 
jurisdiction under Article 226 of the Con- 
stitution over the Central Government or 
the President. I therefore refuse to enter 
into the merits of the controversy raised by 
the petitioner im respect of the Simla 
agreement. 
14. The petition is, therefore, dis- 
missed summarily. 
Petition dismissed. 
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AIR 1972 RAJASTHAN 300 (V 59 C 82) 
C. M. LODHA, J. 

Abdul Gani, Petitioner v. Administra- 
tor, Municipal Board, Barmer and another, 
Opposite Parties. 

Civil Mise. Writ 
1972, D/- 31-5-1972. 

(A) Rajasthan Municipalities Act (38 
of 1959), S, 90 (b) — Failure on part of 
Board to make bye-laws —- Board could 
still refuse to grant licence on grounds of 
public safety, convenience and health. (X- 
Ref:— S. 235). 

In the absence of any bye-laws fram- 
ed under S. 90 the power under Section 
235 could be exercised or at any rate its 
exercise would not be illegal. The exist- 
ence of bye-laws for which provision is 
made in Section 90 is not a condition pre- 
cedent to the exercise of the jurisdiction 
conferred upon the Board by Section 235. 
If rules are framed under S. 90 the Board 
would have to conform to those rules. 
However, in their absence the Board would 
have to conform to the standards with re- 
ference to public safety, convenience and 
health. (1907) ILR 34 Cal 511 and AIR 
1955 Mad 187 and AIR 1956 Mad 289 
and AIR 1959 Bom 26, Relied on. 

(Paras 9, 11) 

(B) Rajasthan Municipalities Act (388 
of 1959), S. 235 — Power of Board to re- 
fuse licence to open a shop — Not viola- 
tive of Art. 19 (1) (g) of Constitution, (X- 
a Constitution of India, Art. 19 (1) 
15). 


In S. 235 itself no express provision is 
made for consideration that would be rele- 
vant to justify refusal of licence but that 
by itself is not enough to hold that it is 
an uncontrolled and unrestricted power. 
Considerations of public safety, conveni- 
ence and health in the Municipal areas 
certainly prescribe ascertainable, definite 
and reasonable standard in the exercise of 
power conferred by S. 285. Any improper 
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Abdul Gani v. Barmer Municipality (C. M. Lodha J.) 


exercise of power that is not in furtherance 
of the policy and object of the Act can be 
struck down by the court. (Paras 10, 17) 

Moreover, there is also a right of ap- 
eal from such an order as provided “in 
S. 235 (4). In these circumstances it can- 
not be said that vesting of such power in 
the Municipality is arbitrary or capricious. 


(Para 17} 
Cases Referred: Chronological Paras 
AIR 1959 Bom 26 = 59 Bom LR 
129, Govindji Vithaldas and Co. 
v. Municipal Corpn. of the City 
of Ahmedabad 15. 
AIR 1956 Mad 289 = 68 Mad 
LW 908, Naina Mohammad v, T. 
P. Board 14 
AIR 1955 Mad 187 = 1955-1 Mad 
LJ 422, Collector of Customs v. 
Lala Gopikissen 18 
(1907) ILR 34 Cal 511, Nemi Chand 
v. Secy. of State for India 12 
B. L. Mangal, for Petitioner; M. M: 


Singhvi, for Opposite Parties; Ganpat Singh 
Singhvi, Intervenor for Allahbux and Safi 
Mohammad. 

ORDER :— This is a petition under 
Article 226 of the Constitution of India, 
whereby the petitioner Abdul Gani hag 
prayed that an appropriate writ, direction 
or order may be issued to the Municipal 
Board, Barmer directing the latter not to 
stop the petitioner from carrying on busi- 
ness of selling meat in a shop taken on 
rent by him in the Post Office lane, Bar- 
mer, on 7-4-1972. The petitioners case 
is that he applied to the Administrator, 
Municipal Board, Barmer on 10-4-1972 for 
granting him a licence to open a meat shop 
in the Sardar Building, but the Adminis- 
trator wrongly refused to grant a licence 
on the ground that it was not in the inte- 
rest of public health and public conveni- 
ence to allow the petitioner to carry on 
business of selling meat in the shop in 
question. It appears from the averments 
made in the writ petition that in spite of 
the permission sought for having been re- 
fused the petitioner started selling meat in 
that shop and consequently the Municipal 
Board took steps to close it down. ‘This 
led to the filation of the writ petition. 


2. The action of the Municipal 
Board in refusing the licence asked for iy 
the petitioner has been challenged on the 
following three grounds: 


1. That the business of selling meat 
is carried on by three other persons name- 
ly, Allahbux, Safi Mohammad, and Bhika- 
ram in the shops adjacent to the petition- 
ers shop in the same building and conse- 
quently the ground of public inconveniencs 
adopted by the Board in refusing permis- 
sion to the petitioner is mala fide. 

2. That the Board has not framed bye- 
laws in this respect as required by S. 90 
(b) of the Rajasthan Municipalities Act No. 
88 of 1959 (which will hereinafter be called 
‘the Act’) and in absence of such bye-laws 
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the Board had no jurisdiction to interfere 


selling 


with the petitioners business of 
of the 


meat anywhere within the limits 
Municipal Board. 

8. That the non-petitioners’ act in ask- 
ing the petitioner to stop selling meat in 
the shop in question amounts to infringe- 
ment of the petitioner’s fundamental right 
to carry on any occupation, trade or busi- 
ness coheed. under Art. 19 (1) (g) of 
the Constitution of India. 


3. The petition has been opposed 
on behalf of the Municipal Board, Barmer 
which has also filed a written reply. It 
has been admitted by the Board that no 
bye-laws have been framed by it under 
S. 90 (b) of the Act, but it is contended 
that under Section 285 of the Act it was 
lawful for the Board to refuse the permis- 
sion asked for by the petitioner to carry 
on the business of selling meat in the sho 
in question for reasons of public heal 
and convenience. It has also been urged 
that there are no meat shops near the shop 
in which the petitioner wants to do busi- 
ness of selling meat. It is stated that for- 
merly Allahbux, Bhikaram and Safi Moham- 
mad had started selling meat in shops Nos. 
8, 4 and 5 as shown in the plan Ex. A-5 
but the Executive Officer of the Municipal 
Board by his order dated 22-2-1969 direct- 
ed the closure of these shops as it amount- 
ed to public nuisance and thereupon 
Allah Bux, Bhikaram and Safi Mohammad 
filed writ petitions in this Court and ulti- 
mately ‘agreed to shift their business in the 

ind alley to shops Nos. 7, 8 and 9 and 
withdrew their writ petitions. It may be 
stated here that the petitioner wanted per- 
mission to carry on business of selling 
meat in shop No. 4 formerly occupied by 
Bhikaram. In short all the grounds relied 
upon by the petitioner in his writ petition 
were traversed by the Municipal Board in 
its reply. 


4, After having heard learned 
counsel for the parties I have come to the 
conclusion that there is no force in any 
of the grounds relied upon by the peti- 
tioner. 


5. It is clear from Ex. A-6, Eg: 
A-7 and Ex. A-8 that Allah Bux, Bhika- 
ram and Safi Mohammad have closed down 
business of selling meat in shops Nos. 7, 8 
and 9, situated in a blind alley and did not 
press their writ applications. It further 
appears from an objection filed by Allah 
Bux and Safi Mohammad before the Muni- 
cipal Board, Barmer (a copy of which has 
been submitted along with the reply by the 
Board and is marked Ex. A-3) that they 
had objected to the petitioner being allow- 
ed to sell meat in the shop in question. 
Thus the first ground relied upon by the 
petitioner that discrimination has been 
made between him and Allahbux, Bhika- 
ram and Safi Mohammad is baseless. As a 
matter of fact Mr. Ganpat Singh Singhvi 
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appeared as an intervener on behalf of the 
said Allahbux and Safi Mohammad and op- 
posed the writ application on the ground 
that when his clients had not been granted 
permission to sell meat in the shop in ques- 
tion and the shops situated on either side 
of it, the petitioner is also not entitled to 
et the permission sought for. Consequent- 
y, I overrule the first contention raised on 
behalf of the petitioner. 


6. Coming to the second ground, 
that no bye-laws have been framed by the 
Board under Section 90 (b) of the Act and 
therefore the Board has no jurisdiction to 
interfere with the pettioners right to sell 
meat in the shop in question, it may be 

ointed out, that even in the absence of 
ye-laws it is in the discretion of the Board 
to grant such a permission. In this con- 
nection reference may be made to Section 
235 (1) of the Act which reads as under:—= 


“235. Licensing markets, slaughter- 
houses and certain businesses:— 

(1) It shall be lawful for the Board to 
direct that no place not belonging to or 
vested in it shall be used for the purposes 
specified in clause (b) of sub-section (1) of 
Section 90 except under and in accordance 
with the conditions of a licence from the 
Board which may from time to time grant, 
suspend, withhold, or withdraw such 
licence either generally or in individual 
cases. 

7. In form S. 285 (1) clearly pres- 
cribes that no private building shall be 
used for the purposes specified in Cl. (b) 
of sub-section (1) of S. 90 (which includes 
a shop for sale of meat) without the per- 
aon, that is, the licence granted by the 


Board. 

8. S. 90 deals with the power of 
the Board to make bye-laws. Jt provides 
inter alia that every Board may from time 
to time make bye-laws not inconsistent 
with the Act prescribing the conditions on 
or subject to which, and the circumstances 
in which, and the areas or localities in res- 
pect of which, licences may be granted, 
refused, suspended or withdrawn for the 
oo pi any place not belonging to the 

oard, — 


(i) as a slaughter house; 


(ii) as a market cr shop for the sale 
of animals intended’ for human food, or 
meat, or of fish, or as a market for the 
salé of fruits or vegetables; 

{eels se se 08 eee ees e Fso wane 

9. From the foregoing provision 
it is clear that every Boar may make 
bye-laws by which it may prescribe the 
conditions on which, and the circumstances 
in which and the localities in respect of 
which licences may be granted, refused or 


2% 


withdrawn for the purposes mentioned 
therein. Section 90 is only an enabling 
section. If rules are framed under Sec- 


tion 90 the Board would have to conform 
to those rules. However, in the absence 
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of such rules, the Board would have to 
conform to the standards with reference to 
public safety, convenience and health. 
Chapter IX deals with Municipal powers 
and offences. Section 285 appears in Chap- 
ter IX under the heading “Regulation of 
Markets, Sale of Food etc.” Failure on the 
part of the Board to exercise the enabling 
power of making bye-laws conferred upon 
it by Section 90 of the Act, however, can- 
not affect the jurisdiction conferred by Sec- 
tion 235 of the Act on it. Section 285 
clearly provides that the Board _ would 
have power that a particular place belong- 
ing to a private party shall not be used 
for the purposes specified in Cl. (b) of 
sub-section (1) of Section 90 except under 
and in accordance with the conditions of 
a licence from the Board. It would thus 
be within the jurisdiction of the Board to 
refuse to grant licence to a particular per- 
son to carry on a particular trade at a 


particular place in a particular locality on 
ounds of public safety, convenience and 

ealth. 
10. It has been argued on behalf 


of the petitioner, that such a power would 
be an unrestricted and uncontrolled power 
vested in the statutory authority, and that 
it does not satisfy the requirements of 
Art, 19 (6) of the Constitution. No doubt 
in Section 235 itself no express provision is 
made for the considerations that would be 
relevant to justify refusal of licence but 
that by itself is not enough to hold that it 
is an uncontrolled and unrestricted power 
to grant or to refuse licence. The relevant 
considerations that should weigh with the 
Board in granting or refusing to grant 
licence prescribed by Section +285 can be 
gathered from the context of Section 285 
and from the scheme and policy under- 
lying the provisions of the Act, particular! 
those in Chapter IX of the Act in whic 
Section 285 finds a place. The considera- 
tions of public safety, convenience and. 
health would certainly be relevant conside- 
rations in exercising the statutory power 
conferred by Section 235. If such power 
is improperly exercised in any particular 
case, that is, not in herance of the 
olicy and object of the Act, but arbitrari- 
y, then the court can strike down the 
exercise of such power on any occasion. 
my opinion, considerations of publie 
safety, convenience and health in the 
Municipal areas certainly prescribe ascer- 
tainable, definite and reasonable standard 
in the exercise of power conferred by Sec- 
tion 235 of the Act. , 


Ti The argument of the learned 
counsel for the petitioner that in the ab- 
sence of any bye-laws framed under Sec- 
tion 90 of the Act the power under Sec- 
tion 285 cannot be exercised or at any 
rate its exercise would be illegal is not sus- 
tainable. The existence of bye-laws for 
which provision is made in Section 90 is 
not a condition precedent to the exercise 
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of the jurisdiction conferred upon the| 
Board by Section 285. 


12. In Nemichand v. Secretary of- 
State for India, (1907) ILR 34 Cal 511 
it was observed by a Full Bench of the 
Calcutta High Court: 


“It is contended that the Collector 
could not act until and unless the Gover- 
nor-General in Council had framed Regu- 
lations under sub-section (2) of Section 
19-A and, that no such Regulations had 
been framed, as apparently is the case, 
when the goods were detained. We do 
not think that the enabling power given to 
the Governor-General in Council to frame 
Regulations can override the prohibitin 
language of Section 18 or the implie 
power of detention under Section 19-A”. 

13. The same principle was laid 


down in Collector of Customs v. Lala Gopi- 
kissen, AIR 1955 Mad 187. It was ob- 


served, ; 
“Of course if regulations have been 
framed the detention and confiscation. 


would have to be effected in conformity 
with them but it is not as if these regula- 
tions bring into operation the power to de- 
tain or to confiscate if there is a violation 
of an import control zotification.” 


14. In Naina Mohammad v. T. P. 
Board, AIR 1956 Mad 289 while dealing 
with the provisions of the Madras Village 
Panchayats Act No. 10 of 1950 the conten- ~ 
tion that Section 92 of that Act is void 
and unenforceable was overruled on the 
ground that considerations of public safety, 
convenience and health in the Panchayat 
areas which constituted the underlying 
policy of the Act were relevant considera- 
tions for exercise of the powers under Sec- 
tion 92 for. granting or withholding per- 
mission for construction of any factory in 
any Panchayat area. It was also held that 
Section 98 of that Act was only an enabl- 
ing section conferring power on the Pan- 
chayat Board to make rules but even in 
the absence of such rules the Panchayat 
could exercise its power of granting or 
withholding permission under Section 92 
with reference to public safety, conveni- 
ence and health. 

15. Again in Govindji Vithaldas 
and Co. v. The Municipal Corpn. of the 
City of Ahmedabad, AIR 1959 Bom 26: 
Chagla, C. J., speaking for the Court ob- 
served as follows:— 


“that it is erroneous to suggest that 
an arbitrary and unbridled discretion has 
been conferred upon the Municipal Com- 
missioner to refuse a licence to a person 
who applies for it. It is clear from the 
Janguage of Section 876 that the Legisla- 
ture did not have as its object in enacting 
this section to prohibit a business to which 
under the rules the relevant provision of 
S. 876 applied. The object was to regu- 
late business. It is equally clear that in 
the exercise of his discretion the Municipal 
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Commissioner cannot withhold a licence 
from a person who wishes to carry on the 
business unless he does so for good cause. 
When a statuory discretion is conferred 
upon an authority that discretion does not 
permit to do what he likes, to act with 
` caprice, or to act without reason or with- 
out fairness and justice. The limits of a 
statutory discretion have been well settled 
over a long period of time and in the very 
act of conferring a discretion upon the off- 
cer the Legislature clearly requires that 
that discretion must be exercised with 
reason, according to law, and fairly and 
justly, so as not to ater the rights of 
any party who would be affected by the 
exercise of the discretion by that authority.” 
It was further observed that, 


“if the court can discover a 
underlying the law and if a discretion is 
conferred under that law, then the court 
must hold that the discretion is to be exer- 
cised not in an arbitrary manner, not in a 
capricious manner, not in an uncontrolled 
manner, but in a manner so as to effectu- 
ate the policy of the law”. 


16. In this view of the matter the 
contention of the learned counsel for the 
petitioner that the order of refusal of per- 
mission by the Board in the absence of 
ye-laws is void is without substance and 
is hereby rejected. 


17. Now it remains to consider the 
last point, namely, whether the impugned 
refusal of permission by the Board is hit 
by Art. 19 (1) (g) of the Constitution of 
India? The power in the Municipal Board 
under Section 285 to grant or refuse a 
licence, as already held above is not with- 
out any guiding principles. There is also 
a right of appeal from such an order as 
provided in sub-section (4) of Section 285 
of the Act which shows that any person 
aggrieved by an order of the Board under 
sub-section (1) granting, suspending, with- 
holding or withdrawing any licence may 
appeal to the Collector. In these circum- 
stances it cannot be said that vesting of 
such powers in the. Municipality is arbi- 
trary or capricious. The last point is also 
therefore without substance. 

18. The result is that I do not 
find any force in this writ application, and 
hereby dismiss it with costs. 


policy 
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(A) Hindu Marriage Act (1955), S. 10 

(a) — Offence of desertion — en com- 
mences, (Para 11) 
The offence of desertion commences 
when the fact of separation and the animus 
deserendi co-exist, but it is not necessary 
that they should commence at the same 
time. The de facto separation may have 
commenced without the necessary animus 
or it may be that the separation and the 
animus deserendi coincide in point of time. 
(Para 11) 

(B) Hindu Marriage Act (1955), S. 10 

— Plea of condonation of cruelty — It 
must be raised specifically and cannot be 
inferred. (Para 16) 
(C) Hindu Marriage Act (1955), S. 10 

(ay — Desertion — Husband’s earlier peti- 
tion for restitution of conjugal rights dis- 
missed on ground of cruelty — Husband 
not taking any steps towards rapproche- 
ment — Wife who was the wronged spouse - 
cannot be said to be in desertion. 


(Para 17) 
Cases Referred : Chronological Paras 
AIR 1972 All 52 = 1971 All WR 


no 567, Trilok Singh v. Savitri 


evi 
ATR 1970 Bom 312 = 71 Bom LR 
569, Dr. Dastane v. Mrs. Dastane 10 
AIR 1970 Cal 266, Jyotish Chandra 
v. Meera Guha 10 
AIR 1964 Madh Pra 28 = 1963 Jab 
I] 718, Narayan Prasad v. Prabha 
Devi 10 
AIR 1960 Bom 418 = 61 Bom LR 
1549, Meena v. Lachman 
AIR 1957 SC 176 = 1956 SCR 888, 
Bipinchandra Jaisingbhai Shah v. 
Prabhavati 6, Il 

B. L. Purohit, for Appellant; Govind- 
mal Mehta, for Respondent. 

JUDGMENT :— This is a husband’s 
appeal directed against the judgment and 
decree of the learned District Judge, Jodh- 
pur, dated 25-8-69 dismissing the husband’s 
petition under Section 10 of the Hindu 
Marriage Act, 1955, hereinafter to be re- 
ferred as the “Act”, against his wife, the 
respondent here. 

2. Devi Singh was married to 
Smt. Sushila Devi on 17-4-61 at Jodhpur 
in accordance with the Hindu rites. er 
their marriage the couple lived together 
upto 18-4-68. Thereafter, according to the 
husband, Smt. Sushila Devi withdrew her- 
self from the society of the husband peti- 
tioner without any reasonable excuse and 
since then she has been living apart from 
him. According to the husband, although 


3 


‘he had made repeated requests to his wife 


to return to his house, she had evinced no 
interest in coming back to the husband’s 
house to live with him. On the contrary, 
he proceeded to say, that the wife disliked 
the company of her ‘husband and would 
never live with him. Prior to the petition 
under Section 10 (1) (a) of the Act filed on 
12-3-68, the husband had filed an applica- 
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tion under Section 9 of the Act for restitu- 
tion of oon rights, but that application 
came to be dismissed by the learned Dis- 
trict Judge, Jodhpur on 11-11-65 on the 
poor at there was positive evidence 
tor showing that the husband had been 
cruel towards the wife and she and her 
child were neglected by the husband who 
did not even provide food for them. The 
husband came up in sip to this Court 
against the judgment of the learned Dis- 
trict Judge in the case for restitution of 
conjugal i ear but his appeal was dismis- 
sed in default on 6-3-68. It is thereafter 
that the present petition under Section 10 
t) Ae of the Act was made by the hus- 
Dand. 


3. The present petition was based 
on the ground of desertion; the husband’s 
case in a nut-shell being that the wife was 
living apart from him and had no inten- 
tion to return to him and for it there was 
no reasonable excuse for her, 


4. The wife contested the petition. 


She gave the history of their relationshi 
since the night of marriage. She averre 


that the husband had been violent to her. 
Even on the first night of their meeting at 
the husband’s house the petitioner-husband 
had levelled charges of theft and unchast- 
ity against the wife. She further averred 
at her life had become miserable and 
she fell sick. The husband did not *pro- 
vide her any treatment and sent her to her 
parents’ home saying to her falsely 
she was a patient of tuberculosis. In De- 
cember, 1961 the parties again started liv- 
ing together in a rented house, but accord- 
ing to the wife, the husband did not meet 
the household expenses, consequently it be- 
came difficult for the wife to pull on with 
the husband and accordingly she went to 
her parental home along with the hus- 
band. There she gave birth to a male 
child. In February, 1963, the wife pur- 
chased a house in Sagar Mohalla of Jodh- 
ur and shifted there along with the hus- 
and. The couple lived there for some- 
time, but on 12-4-68 the husband is alleg- 
ed to have left the wife alone with her ail- 
ing child, thereafter he never returned des- 
pite her repeated efforts and requests to 
resume conjugal life. The wife's 
according to her, approached the relatives 
of the petitioner on whose advice the wife 
was sent to her father-in-law’s house. There 
she lived for about two or three days, but 
the husband did not even cared to speak 
to her. The wife’s father then requested 
the petitioner’s uncle one Dr. Ranbir Singh 
to persuade the petitioner-husband to keep 

e wife in his house. Even Dr. Ranbir 
Singh kept the wife and the husband for 
one night at his own house, but this did 
not bring the couple together. In the cir- 
cumstances Dr. Ranbir Singh brought the 
wife back to her father and thereafter the 
husband is alleged to have removed all 
the household goods from the house rented 
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that . 


father, ` 


by the wife and even gave her a beating. 
Thus, areor ik to the wife, the shoe was 
on the other leg namely, it was the hus- 
band who was in desertion and not the 
wife. She further pleaded that the hus- 
band’s petition for restitution of conjugal 
rights having been dismissed on the groun 
of cruelty it was evident that it was the 
husband who was preventing the wife 
from resumption oof marital relationship 
and accordingly the husband should not be 
allowed to take advantage o is own 
wrong. The learned District Judge framed 
the following issues:— 

“(1) Whether the non-petitioner has 
deserted the petitioner for a continuous 
period of not less than two years immedi- 
ately preceding the presentation of the 
petition? 

(2) Whether the petitioner treated the 
non-petitioner with cruelty and wilfully de- 
serted her since 12th April, 1968? 

(3) Whether the present petition is 
barred by the principle of res judicata? 

(4) Whether the petition is not enter- 
mabe because of inordinate delay in fil- 
ing it 

(5) What shall be the relief?” 

5. Devi Singh was the only wit- 
ness on his side and he did not produce 
any other evidence. The wife Smt. Su- 
shila Devi examined herself and produced 
three other witnesses namely, D.W. 1 
Kishanlal, D.W. 2 Vijay Singh and D.W. 4 
Bansilal. She also placed reliance on the 
judgment of the previous case which is 
Ex. A/1 on record. 


6. The learned District Judge de- 
voted consideration to the definition of the 
term ‘desertion’ and in particular he refer- 
red to Section 10 of the Act according to 
which this expression meant with its gram- 
matical expression and cognate expression 
the desertion of the petitioner by the other 
party to the marriage without reasonable 
cause and without consent or against the 
wish of other party and included the wilful 
neglect of the petitioner by the other party 
to the marriage. The learned Judge also 
referred to the principles laid down by 
their Lordships of the Supreme Court in 
Bipinchandra Jaisingbhai Shah v. Prabha- 
vati, AIR 1957 SC 176, wherein their 
Lordships observed: 

“For the offence of desertion, so far 
as the deserting spouse is concerned, two 


‘essential conditions must be there, namely, 


(1) the factum of separation, and (2) the 
intention to bring cohabitation permanent- 
ly to an end (animus deserendi). Similarly 
two elements are essential so far as the 
deserted spouse is concerned: (1) the ab- 
sence of consent and (2) absence of conduct 
giving reasonable cause to the spouse leav- 
ing the matrimonial home to form the 
necessary intention aforesaid. The petition- 
er for divorce bears the burden of proving 
those elements in the two spouses respec- 
tively. Here a difference between the Eng- 
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lish Law and the law as enacted by the.... 
Desertion is a matter of inference to be 
drawn from the facts and circumstances 
of each case. The inference mey be drawn 
from certain facts which may not in ano- 
ther case be capable of leading to the same 
inference, that is to say, the facts have to 
e viewed as to the purpose which is re- 
vealed by these acts or by conduct and ex- 
pression of intention, both anterior and 
subsequent to the actual acts of separa- 
tion. If, in fact, there has been a separa- 
tion, the essential quéstion always is whe- 
ther that act would be attributable to an 
animus deserendi. ‘The offence of deser- 
tion commences when the fact of separation 
and the animus deserendi co-exist. But it 
is not necessary that they should com- 
mence at the same time. The de facto 
separation may have commenced without 
the necessary animus or it may be that the 
Separation and the animus deserendi coin- 
cide in point of time.” 


In the fight of these principles the learned 
Judge then proceeded to consider the state- 
ment of the husband Devi Singh. Devi 
Singh stated that his wife Smt. Sushila 
Devi did not want to live with him, be- 
cause he was not highly educated and she 
wanted to have a modern husband having 
huge wealth. He stated that it was on 
18-4-1968 that Smt. Sushila had abandoned 
her matrimonial home without any reason- 
able excuse and did not return to live with 
im despite repeated requests and a notice 
in writing calling upon her to come back 
to his house. He 
20-10-68 he went to Sushila Devis house 
and stayed there upto 11-00 p.m. and on 
second occasion he again visited the house 
of Sushila Devi and stayed there for almost 
three hours, but he did not receive any 
response from Sushila Devi. He further 
stated that he had tried his best to bring 
his wife back, but she disliked his com- 
pany. Devi Singh, however, admitted that 
e had filed an application for restoration 
of conjugal rights against his wife and that 
application was dismissed by the Court. 
He further admitted that Sushila Devi had 
also filed an application for maintenance 
before the City Magistrate, Jodhpur who 
had allowed maintenance to the tune of 
Rs. 50 per month. He further added that 
an appeal was pending against the order 
of the learned City Magistrate. Devi Singh, 
further had to admit that he did not write 
any letter to his wife aus the period 
1963 to 1968. Regaine e allegation 
of his wife that he had forsaken her on 
12-4-68, he stated that he had gone on 
duty on that day and when he returned 
he did not find Sushila Devi at his house. 
Having considered the evidence of Devi 
Singh the learned District Judge came to 
the conclusion that the evidence of Devi 
Singh did not inspire any confidence and 
there was no other witness on his side to 
corroborate his version. 
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er stated that on. 


7. On the other hand,. the’ learned 
Judge found the evidence led by ‘the wife 
trustworthy. He referred to the previous 
judgment Ex. A/1 and on the basis there- 
of held that the wife had a reasonable ex- 
cuse for staying away from the husband. 
He observed that Smt. Sushila Devi was 
forced to live separately from her husband 
on account of the ill-treatment and cruelty 
meted out to her by the husband during 
her stay with him. The learned Judge 
also observed that the petitioner, in the 
circumstances, cannot be permitted to take 
advantage of his own wrong and get the 
relief of judicial separation. The learned 
District Judge referred to a passage from 
Mst. Gurdev Kaur v. Sarwan Singh, AIR 
1959 Punj 152 in this connection. On the 
basis of this judgment the learned Judge 
concluded that the burden was on the hus- 

and to prove by reliable evidence that 
the wife had abandoned him without 
reasonable excuse and this he could not 
prove for the statutory period. The learn- 
ed District Judge further observed that 
there was no bona fide attempt on the 
pari of the husband to bring the wife to 
e matrimonial home. He added that the 
mere fact that the wife did not of her own 
accord come to his house during the period 
of five years was not sufficient for holding 
that she has intentionally forsaken or 
abandoned her husband. In the result, 
the learned District Judge dismissed the 
petition for judicial separation. 

8. In assailing the judgment and 
decree of the learned District Judge, learn- 
ed counsel for the appellant has tried to 
put emphasis on the following circum- 
stances: 

(1) the wife had contested the appli- 
cation for restitution of conjugal rights and 
this went to show that really she did not 
want to return to the husband; 

(2) the wife is a telephone operator 
getting about Rs. 250 or Rs. 800 per 
month and thus was having an independ- 
ent career and was consequently in no 
mood to return to the husband who had 
no education in comparison to her and 
was not placed in the position like the 

©; 

(3) the wife had lodged a criminal 
case against the husband of beating which 
was dismissed; 

(4) the husband had made several at- 
tempts to induce his wife to come back by 
approac me her but in spite of that the 

ife was adamant and was not returning. 

9. Learned counsel, therefore, 
maintained that from these circumstances 
it should be inferred that the appellant hus- 
band had been successful in proving deser- 
tion on the part of his wife. Learned 
counsel also put weight on the circum- 
stance that the wife has landed herself 
in a contradictory position. On the one 
hand, she was asserting that she was 
ever prepared to go to her husband and 
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had made efforts for inducing the hus- 
band to resume marital life, but she was 
nonetheless resisting the application of 
the husband for restitution of conjugal 
rights and, therefore, it comes from her 
with ill-grace to advance the plea of 
legal cruelty when the wife was at the 
Same time showing her willingness to 
return to the husband. Learned coun- 
sel even took the position that from the 
stand that she has taken it should be 
presumed that she had condoned the so- 
called cruelty on the part of the hus- 
band. As regards the effect of the judg- 
ment Ex. A/1, learned counsel for the 
appellant argued that that judgment if 
at all would be res judicata regarding 
the events that had happened prior to 
the making of the petition under Sec. 9 
of the Act, but could be of no assistance 
in judging the conduct of the parties for 
the subsequent period. 


10. Learned counsel for the res- 
pondent has supported the judgment of 
the learned District Judge. Besides refer- 
ring to the cases cited by the learned 
District Judge in his judgment, the 
learned counsel invited attention to some 
more cases like Meena v. Lachman, AIR 
1960 Bom 418; Dr. Dastane v. Mrs, Das- 
tane, AIR 1970 Bom 312; Trilok Singh v. 
Savitri Devi, AIR 1972 All 52; Jyotish 
Chandra v. Meera Guha, AIR 1970 Cal 
266 and Narayan Prasad v. Prabha Devi, 
AIR 1964 Madh Pra 28. 


11. There is no manner of doubt 
that for getting a decree of judicial 
separation it is the petitioning spouse 
who is to prove (1) that the answering 
spouse has deserted him or her for a 
continuous period of not less than two 
years immediately preceding the pre- 
sentation of the petition; or (2) has treat- 
ed the petitioning spouse with such 
cruelty as to cause a reasonable appre- 
hension in the mind of the petitioner that 
it would be harmful] or injurious for the 
petitioner to live with the other spouse; 
and so on. I need not refer to the other 
grounds for judicial separation, as the 
petition is based on the sole ground of 
desertion for a continuous period of not 
less than two years. The term ‘deser- 
tion’. according to the explanation in 
Section 10, as I have already observed 
above. with its grammatical variation and 
cognate expression means the desertion 
of the other party to the marriage with- 
out reasonable cause and without the 
consent or against the wish of such 
party, and includes the wilful neglect of 
the petitioner by the other party to the 
marriage. Further, according to what 
was observed by their Lordships in 
Bipinchandra’s case, AIR 1957 SC 176 
already referred, so far as the deserting 
spouse is concerned, two essential con- 
ditions must be.there namely, (1) the 
factum of separation, and (2) the inten< 
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tion to bring cohabitation permanently fo 
an end (animus deserendi Similarly, 
two -elements are essential so far as the 
deserted spouse is concerned; (1) the 
absence of consent, and (2) the absence 
of conduct giving reasonable cause to the 
spouse leaving the matrimonial home to 
form the necessary intention aforesaid. 
The petitioner seeking relief under the 
Act has to carry the burden o= proving 
these elements in the two spouses Tes 
pectively and in this regard tnere was 
a materiel departure in the Indian Law 
from what has been the position under 
the English Law. The inference regard- 
ing animus deserendi may be drawn from 
certain facts which may not in another 
case be capable of leading to the same 

inference, that is to say, the facts have 
to be viewed as to the purpose which is 
revealed by those acts or by conduc 
and expression of intention, both anterior 
and subsequent to the actual acts of 
separation. The offence of deserzion com- 
mences when the fact of separation and: 
the animus deserendi co-exist, but it is 
not necessary that they should commence 
at the same time. The de facto separa- 
tion may have commenced without the 
mecessary animus or it may be that the 
separation and the animus deserendi 
coincide in point of time. 


12. Now the first question in this 
case is as to when the alleged desertion 
commenced in the present case. Ac 
cording to the petitioning husband, the 
wife had left on 18-4-1968 i.e. when she 
left the husband’s home without any 
lawful excuse and had since then nof 
given conjugal society to the husband 
despite repeated efforts and persuasions, 
It was further pleaded that the respond 
ent had no intention of coming back to 
the petitioner’s home to rehabilitate his 
home and hearth to give him her cons 
jugal society. Then it wag averred thaf 
the respondent had on many occasions 
before many persons disclosed that she 
disliked the petitioner and ghe has acs 
cordingly great distaste for his company. 
As regards the previous litigation, he 
stated that the respondent vehemently 
opposed the application for restitution of 
conjugal rights and had thrown wtun-# 
warranted accusations at him and the 
result was that the petitioner could nof 
succeed in those proceedings. As rea 
gards the accrual of cause of action he 
averred in para 6 of the petition that if 
arose on 6-3-1968 when the appeal in the 
previous case was dismissed in defaulf 
by this Court, 


13. I have carefully scanned the 
petition. It did not in express terms say. 
in any paragraph es to when the de=- 
sertion had begun. It is far from saying 
as to a the physical act of separas 
tion and the animus deserendi coincid= 


If one were to take the initial sepas . 
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ration on 12-4-1963 as the commence~ 
ment of the period of desertion then 
there is a formidable hurdle in the path 
of the appellant-husband and it is the 
fudgment in the previous case. The 
learned District Judge who decided that 
ease, after discussing the evidence of the 
parties, drew the following conclusion: 


“In the instant case, there is the 
positive evidence to show that legal cruel- 
ty was exercised on the wife and she 
and her child were neglected to provide 
them with food. No blame was attached 
by the husband to her character. In that 
circumstance, the attitude of the husband 
certainly amounts to legal cruelty. and 
constitutes a ground for refusing a 
decree for restitution of conjugal rights. 
The relations between the rarties have 
come to such a stage that it cannot be 
expected of them normally to live to- 
gether and it is in the interest of hap- 
piness, health and safety of the wife that 
she should not be forced to be in the 
company or society of the husband by a 
decree of restitution of conjugal rights”. 
In the teeth of such a finding which was 
piven in a case between the same par- 
ties which raised precisely the same issue 
about the allegation of cruelty on the 
Part of the husband one cannot legiti- 
mately hold that the wife was in deser- 
ton when she allegedly left the hus- 
band’s home on 13-4-1963. One does not 
know thereafter as to when the so-called 
desertion really commenced, The matter 
was sub judice in the previous appeal 
a t ii to be dismissed in default on 
-3-1968. 


14. Now I may turn to the state- 
ment of the appellant if he has brought 
any additional facts in the present case. 
I have already adverted to the aver- 
ments contained in the petition. Jt was 
mentioned therein that the wife had 
great distaste for the company of her 
husband and she had given out.that she 
would never live with the petitioner. If 
this fact were established then perhaps 
it could be said that there is commence- 
ment of the desertion though one ean- 
mot be sure as to when and on what date 
precisely there was desertion on the part 
of the wife. As P, W, 1, Devi Singh had 
mowhere stated to whom his wife had 
stated at any time that she would never 
return to him. Such other persons before 
whom she had said so, has not been men- 
tioned by Devi Singh. nor has he pro- 
duced any other witness. Therefore. it 
eannot be said that the petitioner has 
brought anything new in the present case. 


15. Learned counsel has emphasis- 
ed, as I have already observed. the pre- 
sent attitude of the wife. Learned eoun- 
gel had argued that the wife had shown 
a strong determination to oppose the hus- 
band’s prayer for restitution of conjugal 
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rights, Apart from this she was having 
an independent career and was in no 
mood to live with the husband. I have 
considered these circumstances, but to 
my mind, they do not advance the peti- 
tioner’s ease to any significant extent. 
One comes across a stalemate when the 
husband’s prayer for restitution of con- 
jugal rights against the wife is dismissed 
on the ground of cruelty. The question 
is In that event what is to happen? Are 
we to proceed always on the state of 
events that existed prior to the filing of 
the application for restitution of conju- 
gal rights or new things that happen 
afterwards, and if so, what should be the 
nature of the new things that may affect 
the status quo to the advantage of res- 
toration of marital relations between the 
two spouses. No direct authority could 
be brought to my notice. There are. of 
course some observations in Trilok Singh’s 
case, AIR 1972 All 52. After observing 
that the finding on the crucial question 
of fact recorded in the former suit for 
restitution of conjugal rights would be 
res judicata and it would not be open to 
the husband as a petitioner to reagitate 
the same auestion of fact again in the 
latter suit, the learned Judge went on to 
say that if the wife condoned the con- 
duct of the husband and went back to 
live with him and then again came away 
without any reasonable cause and against 
the will of the husband then the wife 
Can be said to be in desertion. The 
learned Judge, however, did not proceed 
to dilate further on this question as it 
was not one of the questions raised in the 
appeal. 


16. Learned counse] for the ap- 
pellant, as observed above, takes the 
Stand that in that the wife had offered 
to return to the husband, she had con- 
doned the hushand’s previous cruelty and, 
therefore, that should not stand in the 
way of the husband in the present peti- 
tion and as the wife was not returning 
to the husband, she should be taken to 
be in desertion? The argument is ingenious 
no doubt, but I am afraid that is hardly 
sufficient for raising the plea of condona- 
tion. In the petition nowhere has the 
petitioning husband pleaded condonation, 
even though he was fully aware of what 
has been held by the competent court 
in the previous litigation: Condonation 
has to be pleaded and it cannot be left 
to be inferred just on the basis of a bit 
of a statement here or a bit there, The 
cross-examination of the husband re- 
veals that though the wife was showing 
her willingness to return, she was 
demanding some assurance from the hus- 
band. The husband was asked a question 
in cross-examination, if he was prepared 
to give in writing to the wife that he 
would behave properly in future, but he 
declined to give any written assurance, 
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17. Heving devoted consideration 
fo the matter, while I may not go as far 
as to hold that once an application for 
restitution of conjugal rights: has been 
dismissed on the basis of legal cruelty 
on the part of the petitioning spouse that 
should result in the closure of freezing of 
. tthe marital relationship for good, there 
could be reconciliation and change of 
hearts even subsequently. but then it 
would be the duty of the spouse who is 
in the wrong to take the initiative and 
make bona fide and reasonable efforts to 
induce the wronged spouse to resume 
marital relations. Here, in the present 
case, it was the wife who was held to 
be the wronged party and the husband 
was held to be in the wrong. Therefore, 
once the husband’s petition for restitution 
of conjugal rights was dismissed it was 
for him to make bong fide and reason-~ 
able efforts to appeal to the good sense 
of the wife and to satisfy her that should 
she return to him, she would be treated 
with all conjugal kindness due to her as 
his wife. Where the husband has not 
been able to show this in his subsequent 
petition, the previous state of things re- 
sulting in a reasonable apprehension in 
the mind of the wronged spouse about 
the future behaviour of the other spouse 
would be there and as long as a reason- 
able apprehension in the mind of the 
wronged spouse continues it cannot be 
said that the spouse so wronged is in 
desertion. I am, therefore, in agreement 
with the learned District Judge that the 
appellant has failed to prove desertion 
= the part of his wife, the respondent 

ere, 


18. The result is that this appeal 
fails and is hereby dismissed, The par- 
ties are, however, left to bear their own 


costs, 
Appeal dismissed. 
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. Achal Chand and others, Petitioners 
v. ee Kanwar and others, Respond- 
ents, 


Civil Revn. Nos. 397 and 398 of 1971, 
D/- 9-5-1972 against order of Mahendra 
Bhusan Sharma, Addl, Dist. J. No. l, 
Jodhpur in C. A. Nos. 4 and 2 of 1970, 
D/- 15-7-1971. 


Index Note:— (A) Houses and Rents 
— Rajasthan Premises (Control a Rent 
and Eviction) Act (17 of 1950), S, 13 (4) 
— Scope — Eviction suit filed by land- 
lord — Tenant not making deposit of all 
the arrears of rent in Court as require 
— Landlord not objecting to such deposit 


¥FP/GP/D370/72/GKO 


Achal Chand v. Hukam Kanwar (Gattani J} 


— Held that tenant is not entitled to pro- 
tection, 


tion 13 (4) of the ‘Act’? would reveal that 
no such application as filed by the de- 
fendants in respect of disclosing the 
amounts they wished to deposi; is con- 
templated. I+ is the sole responsibility, 
of the tenant to calculate and find ouf 
the amount which is payable, It is no 
job of the Court to give its assent to the 
amount proposed by the defendant. Like- 
wise it is not the duty of the landlord 
to say yes or no to the amoun; so pro~ 
posed. (Para 8) 

Index Note:-— (B) Houses and Rents 
~ Rajasthan Premises (Control of Rent 
and Eviction} Act (17 of 1950), S. 13 (6)— 
Eviction suit by landlord — Tenant mak- 
ing mistakes in calculating arrears of rent 
and interest — Held that it is a case of no 
deposit — Section 13 (5) held not applic- 
able. (Para 10) 


Index Note:—- (C) Houses and Rents 
»~— Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950), S. 13 (é)—. 
Eviction suit by landlord — Tenant not 
filing written statement but making de- 
posit of arrears of rent — Deposit found 
to be less than required — Held that Sec- 
tion 13 (6) applied even if no written 
statement was filed. AIR 1965 SC 1594, 
Rel. on. (Paras 11 and 12) 
Cases Referred: Chronological Paras 
AIR 1972 Raj 238 = 1972 WLW 19, 


Bundu v. Smt. Hashmat 12 
AIR 1965 SC 1194 = (1965) 2 SCJ 
873, Bishan Paul v. Mothu Ram 12 


R. L. Maheshwari, for Petitioners (In 
both the Petns.); P. C. Mathur with V. L. 
pee for Respondents (In both the 

etns.), 


ORDER:— The respondents have gof 
a property in Katla Bazar, Jodhpur. That 
was rented out in different portions by 
means of three rent-notes. Shri Achal 
Chand since deceased and now represent- 
ed by petitioners No. 1/1 to 1/7 in both 
the writ petitions, was tenant in respect 
of two rent-notes, whereas the third rent- 
note was in the name of Firm P. M. 
Bhandari through Manager Kesarimal. 
Shri Punwanchand Bhandari son of Achal 
Chand is the present tenant in respeci of 
that property. One of the rent-notes ex- 
ecuted by Achal Chand is deted 3-5- 
1956. It relates to one shop and the 
rent fixed in it is Rs. 65/- per month, He 
executed it for carrying on his business 
in the name of Achal Ayurved Sewash- 
ram in it. The other rent-note executed 
by Achal Chand is dated 5-5-1956. It is 
in respect of some rooms on the first and 
second floors of the property. ‘The rent 
fixed in it is Rs. 30/- per month. The 
third rent-note is dated 8-5-1956. It is 
in e of one shop and the rent fixed 
is Rs, 65/- per month, The plaintiffs 
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(Para 8)_ 
Brief Note:-— (A) A perusal of Sec‘ 
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filed one suit for ejectment against both 
the tenants i.e. in respect of whole of 
the property on the ground of personal 
mecessity. The suit was decreed by the 
trial Court on 31-7-1969 and the first ap~ 
peal filed by the defendants was dismis- 
sed on 18-5-1970. They preferred second 
appeal to this Court, which was decided 
on 18-3-1971. In this Court the decree in 
respect of the rent-note dated 3-5-1956 
(Ex. 3) Le executed by Achal Chand re- 
garding one shop was affirmed. but it was 
set aside in respect of the other two 
rent-notes, 

2. During the pendency of that 


suit in the trial Court i.e. before it was. 


decided by the trial Court, the plaintiffs 
on 21-12-1968 filed two suits for arrears 
of rent and ejectment — the first was 
against Achal Chand in respect of two 
rent-notes executed by him.on 3-5-1956 
and the other on 5-5-1956. The amount 
of arrears of rent/mesne profits claimed 
în the suit was Rs. 2363/-. The second 
suit was filed against Pumwan Chand 
Bhandari and Achal Chand in respect of 
the rent-note executed on 8-5-1956 re- 
garding one shop. The amount of arrears 
of rent/mesne profits claimed in the suit 
was Rs. 1620/-. It might be stated here 
that in both the suits arrears of rent/ 
mesne profits were claimed from 23-11- 
1966 to the date of the filing of the suit. 

On the first date of hearing, which 
was 10-2-1969, the defendants filed in 


both the suits applications purporting to 


be under S. 13 sub-section (4) of the 
Rajasthan Premises (Control of Rent and 
Eviction) Act, 1950 (hereinafter referred 
to as ‘the Act’). In the suit filed against 
Achal Chand only it was stated in the 
application that the defendant was ready 
and willing to pay the rent from 23-11- 
1966 to the end of February. 1969, which 
amounted to Rs. 2591/- and interest on 
that amount, which according to the de- 
fendant was Rs, 155/-, in all Rs. 2746/-. 
Similarly in the other suit the defendants 
showed their willingness to pay the 
arrears of rent as Rs. 1711/-, interest 
Rs. 96/-. in all Rs. 1807/-. It was fur-~ 
ther contended in the applications that 
rent was sent by Money Order. but it 
was not accepted by the plaintiffs and 
as such it was prayed that the amount 
of rent and interest payable to the plain- 
tiffs may be determined and two months’ 
time may be given for the devosit of the 
amount. The plaintiffs did not file any 
reply of these applications, but were pre- 
pared for arguing the same. On 6-3-1969 
the defendants were asked to deposit the 
amount of the arrears of rent and interest 
by 7-4-1969 according to law. No specific 
amount was, however, mentioned by the 
trial Court. 

3. On 12-4-1969 applications in 
both the suits were filed by the plaintiffs 
under Section 13 (6) of ‘the Act’ alleging 
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that rent from 3-4-1966 was due from 
the defendants and that was not deposit- 
ed and the amount of rent and interest 
deposited by the defendants as due from 
23-11-1966 was also not full. It was, 
therefore. prayed that the defence 
against eviction be struck out. 

4, It may be stated here that in 
the first suit the defendant deposited a 
sum of Rs. 3841), whereas according to 
the plaintiffs that amount came to be 
Rs. 2903.78 up-till 7-4-1969. Thus an 
amount of Rs. 62.78 was deposited less 
and the order of the trial Court dated 
30-10-1969 disposing of the application 
of the plaintiffs shows that the learned 
counsel for the defendant during the 
course of the arguments admitted that 
the amount was really deposited less to 
the extent of Rs. 62.78. Similarly in the 
other suit during the course of the argu- 
ments in the trial Court in connection 
with this application of the plaintiffs dated 
12-4-1969 the learned counsel for the de- 
fendanits admitted that a sum of Rupees 
114.86 was deposited less. The defend- 
ants had deposited an amount of Rupees 
1872/- on 3-4-1969, whereas the amount 
by that came to be Rs. 1986.86. In the 
reply filed on both the suits, the stand 
taken by the defendants was that even 
though rent from 3-4-1966 to 23-11-1966 
was due from the defendants, it could 
not be taken into consideration because 
that was a subject-matter of another suit 
pending in the Court of the. Civil Judge, 
Jodhpur. Regarding the amount deposit- 
ed for the period after 23-11-1966 it was 
contended that the defendants had filed 
application under Section 13 (4) of ‘the 
Act? to which the plaintiffs did not give 
any reply; that the defendants had shown 
in that application what was the amount 
payable and after the orders of the Court 
deposited also that amount and as such 
the plaintiffs were not entitled to raise 
the objection, if the amount deposited 
was less, as the defendants deposited the 
amount with the consent of the plain- 
tiffs and the order of the Court. 


5. ‘The trial Court by separate 
orders in both the suits on 30-10-1969, 
found favour with the plaintiffs ‘and 
ordered the defence against eviction to 
be struck out under Section 13 (6) of ‘the 
Act’. The defendants preferred appeals 
in both the suits against the order under 
Section 13 (6) of ‘the Act’. The appeals 
were disposed of by the Addl. District 
Judge No. 1. Jodhpur on 15-7-1971. Both 
the appeals were dismissed. Hence these 
two revisions. 


6. Since common questions of fact 
and law are involved in both the revi- 
sions, they shall be disposed of by one 
order. 

T. Tt is an admitted position that 
the amount of rent and interest deposit- 
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ed by the defendants in both the suits 
was not the full amount payable by 
them. In one case deposit of Rs. 114.86, 
whereas in the other an amount of Rupees 
62.78 less than payable was made. It is. 
therefore, to be seen whether the defend- 
ants in the circumstances of the case in- 
curred the liability provided in S. 13(6) of 
‘the Act’ or not. In order to appreciate 
the points raised in these revisions sub- 
sections (4), (5) and (6} of S. 13 of ‘the 
Act’ are reproduced below:-— 


“13. (4) In a suit for eviction on the 
ground set forth in clause (a) of sub- 
section (1), with or without any of the 
other grounds referred to in that sub- 
section, the tenant shall, on the first day 
of hearing or on or before such date as 
the Court may. on an application made 
to it. fix in this behalf, or within such 
time, not exceeding two months, as may 
be extended by the Court. deposit in 
Court or pay to the landlord an amount 
calculated at the rate of rent at which it 
was last paid, for the period for which 
the tenant may have made default in- 
cluding the period subsequent thereto up 
to the end of the month previous to that 
in which the deposit or payment is made 
together with interest on such amount 
calculated at the rate of six per cent. per 
annum from the date when -any such 
amount was payable upto the date of 
deposit and shall thereafter continue to 
deposit or pay, month by month, by the 
fifteenth of each succeeding month a 
sum equivalent to the rent at that rate. 


(5) If in any suit referred to in sub- 
section (4), there is any dispute as to 
the amount of rent payable by the ten- 
ant. the Court shall determine, having 
regard to the provisions of this Act. the 
amount to be deposited or paid to the 
landlord by the tenant, within fifteen 
days from the date of such order. in ac- 
cordance with the provisions of sub-sec- 
tion (4). 


(6) If a tenant fails to deposit or pay 
any amount referred to in sub-sec. (4) 
or sub-section (5). on the date or within 
the time specified therein. the Court shall 
order the defence against eviction to be 
struck out and shall proceed with the 
hearing of the suit”. 


8. The first point urged in this 
connection was that when the defendants 
filed application in both the suits under 
Section 13 (4) of ‘the Act’ showing what 
specific amounts as arrears of rent and 
interest they were prepared to deposit. 
the plaintiffs did not raise any objection. 
nor did the Court give any other sum 
which was to be deposited. As such the 
plaintiffs were estopped from raising the 
plea later on that full amount was not 
deposited. A perusal of Section 13 (4) of 
‘the Act’ would reveal that no such ap- 
plication as filed by the defendants in 
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respect of disclosing the amounts they 
wished to deposit is contemplated. Of 
course under that sub-section a tenant 
may apply for some time for depositing 
the amount of rent and interest payable 
and the Court may subject to the pro- 
visions of that sub-section in suitable 
cases may allow him time. But it is the 
sole responsibility of the tenant to cal- 
culate and find out the amount which is 
payable. It is no job of the Court to 
give its assent to the amount proposed 
by the defendant. Likewise it is not the 
duty of the landlord to say yes or no to 
the amount so proposed. The law does 
not cast any such duty upon the land- 
lord. Moreover, the defendant-tenant is 
to pay or deposit the interest on arrears 
of rent up to the actual date of payment 
or deposit and since it is in his mind 
when he wishes to deposit or pay the 
amount, how can the landlord say whe- 
ther the amount proposed by the tenant 
is full or not. 


9. It was next urged that in the 
application filed by the Jandlords under 
Section 13 (6) of ‘the Act’ it was not 
shown by how much the amount deposit- 
ed by the defendants fell short. Since 
it is an admitted position that the tenants 
in both the cases did not deposit the full 
amount payable. this point looses its im- 
portance. Moreover, all that is expected 
from the landlords is to prove that the 
amount deposited or paid by the tenant 
is not the full amount. It is not fatal 
for their case if they do not disclose the 
exact amount falling shor; in their ap- 
plications. 


10. Then it was urged that when 
the plaintiffs brought it to the notice of 
the trial Court that the defendants had 
not deposited the full amount due, it was 
for the trial Court to determine that 
amount under Section 13 (5) of ‘the Act’. 
There is no force in this contention as 
well. It is to be noted that whereas Sec- 
tion 13 (4) of ‘the Act’ speaks of the 
arrears of rent and the interest due upon 
those arrears; Section 13 (5) of ‘the Act’ 
is confined to the dispute. if any. as fo 
the amount of rent payable by the ten- 
ant. Can it be said in the present cases 
that there was any such dispute between 
the parties? The amount of the monthly 
rent was fixed and admitted as stated 
above. There was no dispute as to the 
amount of rent last paid by the tenants 
and the period for which it was paid. 
In other words the tenant knew well 
the amount of rent due from them. As 
such there was no dispute as to the 
amount of the rent payable by the ten- 
ants. If the tenants while calculating 
the amount of arrears of rent and in- 
terest thereon committed mistake and 
for that reason full amount was not de- 
posited in either case, then this is a case 
pure and simple of not depositing the 
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total amount payable and by no stretch 
of imagination it can be said that such a 
case falls under the provisions of Sete 
tion 13 (5) of ‘the Act’. 


11. ‘Then it was urged that on the 
day the trial Court made the impugned 
orders in both the suits, written state- 
ments had not been filed and as such the 
question of striking out the defence 
against eviction did not arise. There is 
no substance in this argument as well. 
If a tenant incurs the liability envisaged 
in Section 13 (6) of ‘the Act’ he will not 
be held immune from that lability simp- 
ly because he had not filed his written 
statement by that time. If the defend- 
ants view is to prevail that would not 
only lead to confusion, but would grant 
indulgence to the defaulting tenant which 
certainly is against the spirit of legisle- 
tion. If when an order against the ten- 
ant is passed under Section 13 (6) of ‘the 
Act’, the tenant in fact has not filed the 
written statement all that can be said is 
that when even he files the written state- 
ment, his defence plea. if raised by him, 
against eviction, shall be, in view of the 
order already passed against him, ignor- 
ed and not be considered at all. 


12. Lastly. relying upon Bundu v. 
Smt. Hashmat, 1972 WLN 19 = (AIR 
1972 Raj 238) it was urged by the learn- 
ed counsel for the petitioners that ‘the 
Act? has been passed to give protection 
to the tenants and as such a mistake in 
calculation of the amount should not be 
to the extent of penalty provided under 
Section 13 (6) of ‘the Act’. ‘The Act’ has 
no doubt been made for giving reliefs to 
the tenants; at the same time a tenant 
is to. get benefit of ‘the Act’ to the extent 
of its provisions. Beyond that it is not 
possible for a Court also to help a de- 
faulting tenant. In the present cases it 
is an admitted position that Rs. 114.86 
and Rs. 62.78 were deposited less than 
the amounts which were due. In Bishan 
Paul v. Mothu Ram. AIR 1965 SC 1994 
the amount of rent deposited fell short 
by Rs. 4/12/- only and still the Supreme 
Court could not give any relief to the 
tenant and he had to vacate the pre- 
mises. It might be stated here that be- 
fore filing the present suits the plain- 
tiffs gave two notices in each case. on 
23-5-1968 and 25-11-1968 and demanded 
the arrears of rent, but the tenants gave 
replies that because the previous suit 
was pending, the notices were invalid 
and did not pay the arrears of rent, 


13. For all what has been stated 
above, both the Tevisions fail and the 
same are ed with costs. 

Revisions dismissed. 
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AIR 1972 RAJASTHAN 311 (V 59 C 85) 
R. D. GATTANI, J. 


Maluram Hemraj. Petitioner v. Arjun 
Singh and others, Respondents. 


Civil Revn. No. 428 of 1971, D/- 25-4- 
1972 against order of M. C. Jain, Addl. 
Dist. J. Sri Ganganagar, D/- 10-7-1971. 


Civil P .C. (1908), O. 33, R. 2 — Non- 
disclosure of assets — Effect. 
Where the petitioner is not frank and 
true in the matter of pointing out his 
assets, his petition to sue as forma pau- 
peris is liable to be dismissed. Of course, 
if the omission is inadvertent or bona fide 
he may be allowed to amend his petition. 
Case law referred. (Para 7) 
Cases Referred: Chronological Paras 
ATR 1964 Manipur 31, Chingakham 
Chaoba Singh v, Naorem Sajou 
Singh 

ATR 1961 Punj 131, Ghanshyam 
Dass Rastogi v. A. N. Syal 

AIR 1957 Pat 562 = 1957 BLJR 
40, Ramdas Sahu v. Ram Chandra 


Sahu 
ATR 1955 Cal 192, Nirmal Kumar 
Mitra v. Monoranjan Chatterjee 
ATR 1952 All 608 = 1951 All LJ 
296. Maharaj Bali v. Mt. Tirath 


Dej 
AIR 1950 Pat 364, Mt. Bibi Khudai 

Jatul Kubra v. Mt. Bhagalan 4,5 
AIR 1945 Mad 296 = (1945) 1 Mad 

LJ 53, Chellammal v. Mathu- = 

lakshmi Ammal 6 
ATR 1943 Mad 11 = (1942) 2 Mad 

LJ 345, Kuppuswami Naidu v, 

Varadappa Naidu 6 
ATR 1934 Cal 640 = 38 Cal WN 

548, Bagala Sundari Devi v. 

F Steam Navigation Co. it 


td. 
AIR 1915 Mad 652 = 1 Mad LW 
1068, Kuppusamy Aiyar v. Muthu- 
samy Aiyar 4,5 


K. L. Kachhara, for Petitioner; Pukh- 
raj for L. R. Mehta, for Respondent No. 1. 


ORDER: The petitioner Maluram 
was allotted 15 Bighas of agricultural 
land by the Colonisation Department, 
Government of Rajasthan. According to 
him on 15-5-1964 he executed a general 
power of attorney in favour of respond- 
ent Arjun Singh, who without his power 
on 10-1-1967 executed a sale-deed in resa 
pect of the agricultural land allotted to 
the petitioner in favour of the sons of 
respondent No. 1, and even the sale price 
ie Rs. 23 500/~ mentioned in the sale 
deed was not given to the petitioner. Ac- 
cording to the petitioner the market price 
of the disputed land at the time of the 
filing of the suit was Rs. 45,000/-. The 
petitioner, therefore. brought a suit in 
forma pauperis in the Court of Addl. Dis« 
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trict Judge, Sri Ganganagar on 10-1-1970 
for the cancellation of the sale-deed and 
possession of the land in dispute; in the 
alternative for the payment of Rupees 
45,000/- to him from the defendants. 


2. `” The application of the petitioner 
for permission to sue in forma pauperis 
was opposed by the defendants. who alleg- 
ed that the petitioner had sufficient means 
to pay the court-fees. It was further 
alleged that the petitioner did not dis- 
close in the Schedule attached to the ap- 
plication a house property belonging to 
him? and which was valued at rupees 
nineteen thousand. The trial Court re- 
corded evidence of the parties and then 
by the impugned order rejected the ap- 
plication of the petitioner for being per- 
mitted to sue as pauper on the ground 
that the petitioner failed to disclose in 
the list of bis assets a house belonging 
to him. The explanation of the peti- 
tioner in the trial Court was that that 
property was actually worth rupees five 
to seven hundred only and was mori- 
gaged with one Prakash Chand for Rupees 
2,400/-. The trial Court did not believe 
that explanation to be true. 

3. Aggrieved by the impugned 
order of the trial Court. this revision 
has been preferred. 


4. Relying upon the authorities 
Kuppusamy Aiyar v, Muthusamy Aliyar, 
AIR 1915 Mad 652; Nirmal Kumar Mitra 
v. Monoranjan Chatterjee, AIR 1955 Cal 
192; Bagala Sundari Devi v. Rivers Steam 
Navigation Co. Ltd.. AIR 1934 Cal 640; 
Mt. Bibi Khudai Jatul Kubra v. Mt. 
Bhagalan, AIR 1950 Pat 364 and Ram- 
das Sahu v. Ram Chandra Sahu, AIR 
1957 Pat 562 the learned counsel for the 
petitioner has urged that the lower Court 
should not have rejected the petitioner’s 
application. He has further urged that 
the non-disclosure of the house property 
in the Schedule was not intentional, but 
was due to inadvertence, 


5. In AIR 1915 Mad 652 it was 
held that the non-disclosure of the pro- 
perty might be due to inadvertence 
and the value of the property also 
might not have affected the deci- 
sion meaning thereby that even if it 
was shown from the very beginning in 
his assets, its value might not be signifi- 
cant, The case was, therefore, remanded. 
In AIR 1955 Cal 192 it was held that the 
Court should find out the value of the 
property left and then should pass suit- 
able order. In this case the applicant 
later on admitted that he had a ‘Ghar’ 
in Pakistan, which he did not include in 
the Schedule attached to the application. 
In AIR 1934 Cal 640 the applicant appli- 
ed for amending her application when her 
attention was drawn to the non-inclusion 
of a property which she inherited from 
a deceased son of hers, The lower Court 
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disallowed the praver for amendment. 
In revision the High Court held that the 
omission being inadvertent. the applica- 
tion for amendment should have been, 
allowed. In AIR 1950 Pat 364 the esti- 
mated value of the property left was not 
brought on record and as such the case 
was remanded. In the last case AIR 1957 
Pat 562 the application was filed by a 
person who had just come of age and who 
during his minority had been living with 
his sister. Because of the circumstances 
of the case the omission was held to be 
bona fide and inadvertent and, therefore, 
he was allowed to amend his application 
so as to include the properties left. 


6. On the other hand the learned 
counsel for the respondent has urged that 
the omission in this case being mala fide, 
the lower Court rightly rejected the ap- 
plication. He has also relied upon some 
cases. first is Kuppuswami Naidu 
v. Varadappa Naidu. AIR 1943 Mad 11 
in which it was held that fraudulent sup<« 
pression of assets must result in dismissal 
of application, It was further held that 
the fact that disclosure of such assets 
would not affect on merits is not Tele- 
vant. This authority was followed in 
Chellammal v. Muthulakshmi Ammal, AIR 
1945 Mad 296 and the leave granted by 
the lower Court was cancelled. The same 
view was taken in Ghanshyam Dass 
Rastogi v. A. N. Syal. ATR 1961 Puni 131 
when leave to sue in forma pauperis was 
cancelled. In Maharaj Bali v, Mt. Tirath 
Dei, AIR 1952 All 608 the applicant fail- 
ed to disclose a decree for costs in hi 
favour and that entitled the dismissal of 
his application to sue in forma pauperis 
holding that Rules 1 and 2 of Order 33, 
Civil P. C. are mandatory in nature In 
Chingakham Chooba Singh v. Naorem 
Sajou Singh, ATR 1964 Manipur 31 one 
finds that therein elso any intentional 
departure from good faith in disclosing 
the assets, whatever be the motive was 
held to attract the consequence of dis 
missal. I need not multiply the number 
of authorities which have taken similar 
view in the matter. No reported or un« 
reported case of this Court was referred 
to, by any side, 


must be true in the matter of disclosing 


is not frank and true in the matter of 


sion is inadvertent or bona fide, one may] 


be allowed to amend his application, 
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8. Tn this particular case the pro- 
perty left out by the petitioner is a house 

which according to the respondents is 
worth 9-10 thousands. On. the other hand 
if the -petitioner’s version is to be believ~ 
ed, it is worth Rs. 500/- or Rs. 700/~ only, 
even though it is mortgaged for a sum 
of Rs. 2,400/-. It is not his case that the 
value of equity of redemption is only 
Rs. 500-700/-- In other words ac- 
cording to the petitioner the market value 
of the disputed property free from any 
encumbrances is Rs. 500/- to Rs. 700/~ 
only. It is rather surprising that in that 
case also he could secure a sum of 
Rs, 2,400/- by mortgaging it. All this, 
in my opinion, shows the lack of good 
faith of the petitioner. Moreover, nei- 
ther in the lower Court he applied for 
amending this application, nor before this 
Court he showed any desire to amend 
his application so as to include this pro- 
perty also among his assets. This omis- 
sion on the part of the petitioner to in- 
clude this house property in the Sche- 
dule of this assets being intentional and 
not inadvertent, I am of the view that 
his application was rightly rejected by 
the lower Court. 


9. However a period of two 
monihs is granted to the petitioner under 
Order 33, Rule 15 (2) as applicable to this 
State within which the petitioner may 
file the requisite court-fee in the lower 
Court. In that case, the lower Court will 
proceed further in the matter in accord- 
ance with law. 

10. The revision petition is dis- 
posed of accordingly. The petitioner shall 
pay the costs of this petition to the res- 


pondents, x 
; Ordered accordingly, 





AIR 1972 RAJASTHAN 313 (V 59 C 86) 
KAN SINGH, J. 
_ Seeta Ram, Appellant v. Smt. Phooli, 
Respondents. 
Civil Mise, Appeal No. 13 of 1970. D/- 
25-4-1972 against Judgment and decree 
or au dnar Sharma. Dist. J.. Merta, D/- 


Index Note:— (A) Hindu Marriage 
‘Act (1955), Ss. 25, 9 — Claim for main- 
tenance — Decree for conjugal rights ~— 
Husband not willing to keep wife =- 
Claim for maintenance under S. 25 — No 
suit for it under Hindu Adoptions and 
Maintenance Act — Claim maintainable 
»— (X-Ref:— Hindu Adoptions and Main- 
tenance Act 1956, S. 18), 

Brief Note:-— (A) The discretion fo 
grant maintenance under Section 25 of 
the Hindu Marriage Act vested in the 
Court which has awarded a decree of 
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conjugal rights under Section 9 of the 
Act is wider and cannot be controlled by 
the provisions of the Hindu Adoption 
and Maintenance Act. Therefore a wife 
who has obtained a decree for conjugal 
rights, on a refusal by the husband to 
keep her, is entitled to apply for grant 
of maintenance under Section 25 of the 
Hindu Marriage Act without filing a suit 
for it under the Hindu Adoptions and 
Maintenance Act and the Court can in its 
discretion grant it. AIR 1971 Raj 208. 
Rel. on. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1971 Raj 208 = 1970 Raj LW 


369, Nathulal v, Mana Devi 6 


P. C. Mathur, for Appellant; R. P. 
Vyas. for Respondent. 


JUDGMENT:— This is an appeal 
under Section 28 of the Hindu Marriage 
Act, 1955, hereinafter to be referred as 
the “Act”, against an order of the learn- 
ed District Judge, Merta, awarding main- 
tenance to the wife under Section 25 of ` 
the Act at the scale of Rs. 60/- per month 
consequent to the award of a decree of 
restitution of conjugal rights under Sec- 
tion 9 of the Act in favour of the wife. 

2. Smt. Phooli applied before the 
Court of the learned District Judge, Merta 
for restitution of conjugal rights against 
her husband and on 10-5-1967 the learn- 
ed District Judge awarded a decree of 
restitution of conjugal rights in favour 
of the wife, It is Ex. 1 on record. No 
appeal was filed against that decree. 
Thereafter the wife made an application 
under Section 25 of the Act for fixing 
permanent alimony. She claimed Rupees 
200/- p.m. The application was resisted 
by the husband. He admitted that a 
decree was given in favour of the wife 
for restitution of conjugal rights, but he 
pleaded that though he was prepared to 
keep her, it was the wife herself who 
was not coming to him. 

3. The learned District Judge 
framed a number of issues. Some wit- 
nésses were examined by both the par- 
ties. The learned District Judge examin- 
ed the plea of the husband if he were 
prepared to keep the wife and for that 
he referred to the earlier statement of the 

usband wherein he stated that even if 
his wife were to come and live with him, 
he was not prepared to keep her as she 
was not suitable for him. He further 
stated that his wife was ugly faced and 
consequently he was not prepared to keep 
her. When faced with this previous 
statement the husband admitted that he 
had correctly stated so. The learned 
District Judge, therefore, did not accept 
the husband’s offer as bona fide. He held 
that the wife was entitled to mainten- 
ance even though she might be living 
separately from her husband. As regards 
the determination of the amount of maine 
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tenance the Iearned District Judge refer- 
red to the provisions of Section 23 (2) 
and (3) of the Hindu Adoptions and Main- 
tenance Act. 1956 and fixed the main- 
tenance at Rs. 60/- per month. 


4. In challenging the order of the 
learned District Judge. learned counsel 
for Seeta Ram contends that as the hus- 
band was prepared tọ comply with the 
decree for conjugal rights awarded in 
favour of the wife, no separate mainten- 
ance should bave been granted to the 
wife. Learned counsel next contended 
that the provisions of the Hindu Adop- 
tions and Maintenance Act, 1956 should 
not have been resorted to as the pro- 
ceedings commenced not by a suit but 
by an application under Section 25 of 
the Hindu Marriage Act. 1955. Lastly, it 
was urged that the wife herself being a 
member of the cultivator class living in 
the villages would be earning for herself 
and. therefore, maintenance should not 
have been allowed or at any rate the 
amount awarded was excessive. 


5. Now, so far as the offer of the 
husband to keep the wife is concerned, 
one cannot overlook the previous attitude 
of the husband. In his statement in pro- 
ceedings under Section 9 of the Act the 
husband had clearly stated that Smt. 
Phooli would not suit him as she had an 
ugly face and he was not prepared to 
keep her. In such a situation it was 
necessary for the husband to satisfy the 
Court that he was penitent for his past 
attitude and now he was prepared to treat 
his wife with all conjugal kindness. His 
mere word of mouth that he is now pre~ 
pared to keep the wife without his fur- 
ther demonstrating his bona fides would 
not be a sufficient ground to disentitle 
the wife from maintenance. I am, there- 
fore, not inclined to disturb the conclu- 
sion reached by the learned District 
Judge on this aspect of the case. 


6. Tt is true, the present proceed~ 
ings started on an application under Sec- 
tion 25 of the Act and not by a suit 
whereunder maintenance would be claim- 
ed in accordance with the provisions of 
the Hindu Adoptions & Maintenance Act. 
1956. Nevertheless the discretion under 
Section 25 of the Act vested in a Court 
which has awarded a decree of conjugal 
rights or any other decree under the Act 
is wider. Such a discretion is not con- 
trolled by the provisions of the Hindu 
Adoptions and Maintenance Act, 1956. 
Nonetheless the principles governing the 
award of maintenance enshrined in Sec- 
tion 23 of the Hindu Adoptions and Main- 
tenance Act, 1956 could usefully be kept 
in mind by the Court in dealing with an 
application under Section 25.of the Act. 
It has been held by a Division Bench of 
this Court in Nathulal v. Mana Devi, 
AIR 1971 Raj 208 that on conclusion of 
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the proceedings under the Hindu Mare 
riage Act and resulting in a decree of 
any of the four kinds namely. (1) for res- 
titution of conjugal rights. (2) for judi- 
cial separation, (3) for divorce, (4) for 
annulment of the marriage, the Court 
can grant permanent alimony to the wife 
under Section 25 of the Act and the 
Court has to determine the amount as 
“it may seem to be just” and in doing 
so it has to consider the income and other 
property of the wife. the imcome and 
other proverty of the husband, and the 
conduct of the parties. It was added tha? 
Section 25 did not lay down any rigid 
rule or any fixed criteria for assessment 
of the amount and leaves the matter to 
the discretion of the Court while stressing 
that the means of the parties and their 
conduct are essential factors-to which 
regard must be had. 


Now, as regards the amount of 
maintenance awarded, it is enough to 
say that the husband has not led 
any evidence to show what would 
be the earning of the wife herself, though 
the earning in the villages is by an 
large, seasonal, The learned District 
Judge has given details of expenditure 
in arriving at the amount of the main« 
tenance of Rs, 60/- per month. I do nof 
think the approach of the learned Dis- 
trict Judge was, in any manner, unrea- 
sonable, I am, therefore, not inclined to 
interfere with the order of the learned 
District Judge. 


7. The result is that the appeal 
fails and is hereby dismissed. but I leave 
the parties to bear their own costs. 

Appeal dismissed, 
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V. P. TYAGI, J. 
Mukanlal, Petitioner v. 
Rajasthan, Respondent. 
Civil Writ Petn. No. 918 of 1969. D/« 
54-1972, 


Houses & Rents — Rajasthan Pre- 
mises (Control of Rent & Eviction} Act 
(17 of 1950), S. 2 — Power to extend the 
Act to other towns is neither arbitrary 
nor unguided and hence not ultra vires 
Art, 14 of the Constitution. (Constitution 
of India, Art. 14). 


The State Government could extend 
the Act to towns where there was dearth 
of accommodation and consequent rise in 
rents and harassment by landlords. Mere- 
Iy because the Act was not applied to 
other nearby towns, its application to one 
town would not amount to discrimina« 
tion. In the instant case details con- 
cerning the other towns were not given 
by the petitioner to enable the Court to 
find if there was discrimination. AIR 
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1972 Mukanlal v. State (V. P, Tyagi JJ 
t954 Raj 197, Distinguished. 
: (Paras 8 and 10) 
Cases Referred: Chronological Paras 
ATR 1971 Raj 115 = 1971 Raj LW 
30, Basudeo v. Damodar Lal 7 
JATR 1954 Raj 197 = 1954 Raj LW 


601, Madhosingh v, State of Rajas- 


than 

J. P. Joshi, for Petitioner; S. K. 
Tewari, Dy. Govt. Advocate, for the State 
of Rajasthan. 

ORDER :— Sumerpur is a town in 
the District of Pali with a population of 
about 10,000 persons. The State Gov- 
ernment by its notification dated 10th of 
December, 1968, while exercising its 
power under Section 2 extended the pro- 
visions of the Rajasthan Premises (Con- 
trol of Rent & Eviction) Act, 1950 (here- 
inafter called the Act) to the town of 
Sumerpur from the date the said notifi- 
cation was published in the official 
Gazette. 

2. Petitioner who is a resident of 
Sumerpur has challenged this notification, 
inter alia, on the ground that Section 2 
(2) of the Act confers naked and arbi- 
trary powers on the Government to ap- 
ply the provisions of the Act to any town 
in the State and, therefore. this power is 
discriminatory and violates the guarantee 
embodied in Article 14 of the Constitu- 
tion. While comparing the population of 
the towns of Sojat. Sadri and Bali which 
are three important towns situate in the 
District of Pali, the petitioner contends 
that the application of the provisions of 
the Act to Sumerpur- definitely violates 
Article 14 of the Constitution, and it is, 
therefore, prayed that Section 2 (2) of 
the Act be declared ultra vires of the 
Constitution and the notification issued 
by the State Government while exercis- 
ing power under Section 2 of the Act be 
quashed. 

3. A reply has been filed on be- 
balf of the State stating that Sumerpur 
is a fast growing important Mandi and 
commercial centre and it is also a com- 
mercial centre for agricultural imple- 
ments and tractor parts, etc. There is 
great dearth of housing accommodation 
in Sumerpur town as compared to Sojat, 
Sadri and Bali and there is great pres- 
sure on the house accommodation in 
Sumerpur. the landlords do indulge them- 
selves in sky rocketing the rents and 
harassing the tenants. It is contended 
that the Act has been enacted by the 
Legislature to check the above mention- 
ed evils and looking to all these condi- 
tions it was found necessary for the 
State Government to extend the provi- 
sions of the Act to the town of Sumer- 
pur. It is. therefore. prayed that the 
petitioner’s petition be dismissed with 
costs. 

4. The ground of attack on the 
vires of Section 2 (2) as mentioned in 
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the petition is that the provisions of the 
impugned Act have not been applied to 
the towns of Sojat, Sadri and Bali in the 
District of Pali where the population is 
more than the population of Sumerpur. 
According to the petitioner. the popula- 
tion of Sojat is 16,048, of Sadri 12,595 
and of Bali about 10,000. These figures ` 
have been given from the census report 
of 1961. The petitioner has also stated 
in his petition that in comparison to 
Sojat. Sadri and Bali towns there is no 
dearth of housing accommodation at 
Sumerpur town. According to him, the 
number of houses in proportion to the 
population are also not less than that 
what are found in the aforesaid three 
towns but no details about these facts 
have been given by the petitioner. This 
fact is, however, emphatically denied by 
the respondents and it has been contend- 
ed that looking to the growth of Sumer- 
pur, which has become a commercial 
centre and also a centre for the agricul- 
tural implements and tractor parts, dearth 
of housing accommodation is felt and the 
landlords have started exploiting the 
Situation by increasing the rent ex- 
orbitantly and, therefore. the Govern- 
ment thought it proper to extend the 
protection as is given by the Act to the 
tenants of Sumerpur town. 


5. Except the figures about the 
population no other details have been 
provided by the petitioner to compare 
whether all these four towns, namely, 
Sojat, Sadri. Bali and Sumerpur are simi- 
larly situated in all respects regarding 
the availability of accommodation, the 
rate of rents of the houses prevalent in 
these towns and other similar matters 
which may go to show that protection as 
given by the Act was necessary to be 
extended to the residents of Sumerpur 
town. In the absence of proper data and 
materia] this Court cannot find out whe- 
ther any discrimination has been caused 
by applying the provisions of the Act to 
Sumerpur town alone in the District of 
Pali leaving the towns of Sojat, Sadri 
and Bali. 


6. While placing reliance on the 
judgment of this Court in Madhosingh v. 
State of Rajasthan, AIR 1954 Raj 197 
learned counsel for the petitioner urged 
that the power conferred on the State 
Government to apply the provisions of 
the Act to any town in the State with- 
out furnishing a guideline for the State 
Government to act in that behalf is a 
naked power which should be declared 
as violating the guarantee of equality 
before law as enshrined in Article 14 of 
the Counstitution. Learned counsel fur- 
ther submits that the preamble of the 
Act does not throw any light as to how 
the State Government should function 


_ while exercising its power under §, 2 (2) 
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of the Act and, therefore. the provisions 
of Section 2 (2) are hit by Article 14 of 
the Constitution. 


7. In another. context this ques- 
tion whether any guideline is provided 
by the provisions of the Act to the State 
Government for exercising its power 
thereunder can be read in the provisions 
of the Act or not, the learned Judge in 
Basudev v. Damodar Lal, AIR 1971 Raj 
115 held that the object of enacting this 
law was to put a check on the profiteer- 
ing tendencies on the part of the land- 
lords and, therefore, the legislature have 
provided for controlling rents as well as 
the eviction of the tenants. The ques- 
tion that was raised before the learned 
Judge in that case was that the houses 
constructed after the year 1951 were 
saved from the operation of the Act for 
a period of seven years. This provision 
was, therefore, challenged as being vio- 
lative of Article 14 of the Constitution. 
In that connection, the learned Judge had 
the occasion to study the provisions of 
the Act as a whole as well as its pre- 
amble. It was observed that the pre- 
amble in this particular Act is not an ex- 
pression so large and extensive in its 
import which may throw sufficient light 
to read the real objective with which this 
enactment was passed by the legislature. 
But the duty of the Court does not rest 
there only. The Court should look to 
the provisions of the Act as a whole and 
notwithstanding the phrases of less ex- 
tensive import of the preamble if the 
true intention can be gathered from the 
provisions of the Act. the Court should 
try to find it out. The learned Judge 
after having gone through the entire Act 
and the preamble could find the indica- 
tions of legislative intendment for which 
the said Act was enacted by the legisla- 
ture. 

8. I have also gone through the 
provisions of the entire Act and I find 
that the Act has been enacted with a 
view to extend protection to the tenants 
from the tendencies of the landlords to 
make more profit out of the agonies of 
the inhabitants who find dearth of ac- 
commodation in the town because of the 
steady growth of a town which does not 
have sufficient houses to accommodate 
the growing population. This is an ame- 
liorating measure taken by the State 
Legislature to protect the poor tenants 
from being exploited by the landlords. 
Simply because the Act has not been 
made applicable to the other towns in 
the District of Pali which have more 
population than the town of Sumerpur, 
it cannot be taken that the non-applica- 
_ lbility of the provisions of the Act to those 
towns would cause discrimination be- 
tween the inhabitants of Sumerpur and 
three other towns. In order to make 
out a case of discrimination, it was the 
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duty of the petitioner to provide detailed 
information to show that the other three 
towns mentioned in the petition for the 
purpose of providing accommodation to 
the tenants are placed in similar circum- 
stances. In the absence of any parti- 
culars, which are required to enable the 
Court to compare the facility of accom- 


‘modation available in each one of the 


towns mentioned in the petition, this 
Court cannot hold that the power under 
section 2 (2) of the Act has been exer- 
cised by the State Government in a dis- 
criminatory manner, 


} 5 
9. In ATR 1954 Raj 197 Section BE 
(3) of the Rajasthan Agricultural Rents 
Control Act (No, 19 of 1932) was chal- 
lenged as being violative of Article 14 of 
the Constitution on the ground ‘that there 
was no guiding principle in the Act con- 
trolling the discretion of the State Gov- 
ernment to apply the provisions of the 
Act to particular areas in Rajasthan, and 
the discretion so vested in the State 
Government under Section 1 (3) of the 
Act was absolute and unfettered. The 
learned Judges, after having gone through 
the Act and the preamble, did not find 
any guiding principles for the State Gov- 
ernment to apply the Act to certain 
areas of the State leaving the other areas 
from the operation of the said Act. That 
Act was enacted to check the tendencies 
of charging increased rents from the 
tenants by the landholders. The learned 
Judges were of opinion that the discre- 
tion given to the State Government to 
apply the provisions of the Act ina 
particular area in the State was unfetter- 
ed as no guidelines were provided by the 
Legislature to exercise such a power, nor 
can such guidelines be read in the pro- 
visions of the Act. 


10. The principle laid down in that 
judgment cannot be made applicable to 
the present case because in this case I 
find that the Act can be applied only to 
those towns where there is dearth of ac- 
commodation and the rents are going high 
because of the dearth of accommodation 
and the tenants are put to harassment 
with a view to charge more rents be- 
cause of the conditions prevalent in the 
town. With this difference in the facts, 
I cannot accept the argument advanced 
by learned counsel for the petitioner 
that the power given to the State Gov- 
ernment by Section 2 (2) of the Act is 
naked and unfettered. 


11. For the reasons mentioned 
above, I do not find any life in this writ 
petition and it is, therefore. dismissed, 
No order as to costs. 


Petition dismissed. 
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AIR 1972 RAJASTHAN 317 (V 59 C 88) 
KAN SINGH, J, 


Employees’ State Insurance Corpora= 

fion. Jaipur and others, Appellants v. The 
Executive Engineer, P. W. D. Building 
and Road Workshop, Dist. Division, Jai- 
pur and others, Respondents. 
First Appeals Nos, 53, 54 and 58 of 
1965, D/- 8-3-1972, against judgment and 
decree of Girdhari Singh Hada, Civil J., 
Jaipur, D/- 30-4-1965. 

Rajasthan High Court Rules, 1952, 
Rule 59 — Single Judge referring ques- 
tion of law to Division Bench — Deci- 
sion of Division Bench is binding on re- 
ferring Judge in deciding case. (X-Ref: 
Constitution of India, Art, 141) (X-Ref: 
Precedents). 


The pronouncement of the Supreme 
Court undoubtedly results in declaration 
of law which would be binding on all 
the courts in India. including a High 
Court, but where a Single Judge has re- 
ferred a question of law to the Division 
Bench, in accordance with Rule 55 (b) of 
the Rajasthan High Court Rules, the 
Single Judge has to follow the decision 
of the Division Bench on that question 
in disposing of the case before him not- 
withstanding the decision of the Supreme 
Court to the contrary. (Paras 10,12) 
Cases Referred: Chronological Paras 
1972 Lab IC 353 = 40 FJR 339 (SC), 


Bharat Barrel & Drums Mfg. Co, 
v., E, S, I. Corpn. 


U. R. Tatia, for Appellant and for 
Respondent in Appeal No. 58 of 1965; 
M. D. Purohit. Dy. Govt. Advocate for 
Respondent and Appellant in Appeal No. 
58 of 1965. 


JUDGMENT :— The three appeals 
before me were called on for hearing 
together as they raise common ques- 
tions of law. Appeal No, 53 of 1965 is 
by the Employees’ State Insurance Cor- 
poration, hereinafter to be referred as the 
“Corporation”, and has been lodged under 
Section 82 of the Employees Insurance 
Act, 1948, hereinafter to be referred as 
the “Act”, against the judgment of the 
Civil Judge. Jaipur City. dated 30-4-1965 
disallowing certain claims for employees’ 
contribution under the Act for a period 
anterior to 1-1-1959 namely, from 2-2- 
1956 to 31-12-1958. Appeal No, 54 of 
1965 is again by the Corporation and is 
directed against the judgment of the 
learned Civil Judge dated 31-3-1965 dis- 
allowing certain claims. Appeal No. 58 
of 1965 is by the Executive Engineer i. e€. 
the employer awarding a decree in fav- 
our of the Corporation in respect of cer- 
tain items of claim. 

2. I may narrate the facts with 
reference to Appeal No. 53 of 1965. 
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3. The Corporation presented an 
application under Section 75 (2) of the 
Act for the recovery of employees’ con- 
tribution amounting to Rs. 6,368/- agains 
the Executive Engineer, Public Works 
Department (B & R) Workshop, District 
Division, Jaipur who was the opposite 
party. The corporation averred that if 
was a duly constituted Corporation under 
the Act and the P. W. D., B & R Work- 
shop, District Division, Jaipur was @ 
factory as defined in sub-section (12) of 
section 2 of the Act, with the result that 
the Executive Engineer was liable to pay 
to the Corporation contribution for the 
benefit of the employees as required 
under Section 40 (1) of the Act. It was 
further averred that the opposite party 
had become liable to pay employees’ con~“ 
tribution to the Corporation with effect 
from 2-12-1956 from which date the 
scheme under the Act was implemented 
for the City of Jaipur. The Corporation 
proceeded to say that the amount of 
Rs. 6,368/- had been calculated on an ad 
hoc basis in respect of the total waga 
bill of the employees. As regards the 
opposite party it was submitted in this 
connection that it had failed to submit 
the accounts in spite of repeated requests 
made by the Corporation and consequent-= 
ly the account had been computed on the 
basis of the figures of the quarterly wage 
bills of the opposite party. Therefore, a 
decree for a sum of Rs. 6,368/- was pray- 
ed for. A request was also made fon 
waiving the time limit provided under 
Rule 17 (1) of the Employees’ Insurance 
Court Rules, 1959. The reason mention- 
ed for it was that the application could 
not be filed within the prescribed time 
before the Employees Insurance Court 
(Civil Judge), as the opposite party was 
a Government factory. 


i A. The opposite party denied its 
liability for the payment of the contri- 
bution. It was pleaded that the claim of 
the Corporation was time barred and con- 
sequently the Corporation was not en- 
titled to any relief. It was further urged 
that no questions of varying the rule of 
limitation arose, as the claim of the Core 
poration was obviously time barred. 

On the pleadings of the parties the 
following issues were framed :— 

(1) Whether P. W. D. (B & R) Work- 
shop is a factory as defined in sub-sec= 
tion (12) of Section 2 of the E. S. I. Act? 

(2) Whether non-applicant is liable 
to pay Employees’ Contribution as Te- 
quired under Section 40 (1) of the E. S.L 
Act at the rates provided under Sec. 39 
read with Schedule I of the Act? 

(3) Whether defendant has not paid 
employees’ contribution and not produced 
the records and the corporation is entitl- 
ed to recover the employees’ contribu= 
tion at ad hoe rates? 
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(4) Whether the court is inclined to 
waive off the limitation as empowered 
under Rajasthan Employees Insurance 
Court Rules, 1959, as prayed by the ap- 
plicant partially ? 

(5) Whether the claim is partially 
fime barred, and if so to what extent? 

(6) Relief ?” 


5. The Corporation produced 3 
witnesses namely, P, W. 1 S. C. Jain, 
P. W. 2 Rajendra Nath and P. W. 3 Ram- 
gopal. In rebuttal 2 witnesses were exa- 
mined by the defendant. Some docu- 
ments were also produced by the Cor- 
poration. Ex. 2 dated 21-5-1960 was the 
inspection report of an Inspector one 
Shri R. N. Sharma. This was about the 
running of the factory, Then Ex. 4/A and 
Ex.4/B which were dated 29-7-1960 were 
yet other two reports of inspection by 
Servashri Malik and Chug respectively. 
Ex. 5 was dated 11-11-1960 and Ex. 6 was 
dated 9-12-1960 and they were letters 
from the Regional Director to the Exe- 
cutive Engineer. 


6. Shri S. C. Jain stated that he 
was in the service of the Corporation 
since 1959. He gave his evidence on the 
basis of the files relating to the factory 
in question in his Office. . 2 Rajen- 
dra Nath was another Inspector serving 
under the Corporation. He, however, 
stated that he was in service since 1960. 
Both of them were thus of no assistance. 
The last witness P, W. 3 Ramgonal prov- 
ed the document Ex. I which was the 
_ letter from the Chief Inspector of Facto- 
ries and Boilers, Rajasthan, Jaipur to the 
Regional Director of the Corporation in- 
forming him that the factory had been 
registered under the Factories Act. but 
its renewal application for 1960 had not 
been received so far. Further. according 
to this letter. the horse power used in 
the Workshop was 10 horse power and the 
maximum number of persons were 20. 
In the light of the evidence led by the 
parties the learned Judge came to the 
conclusion that the Corporation had fail- 
ed to prove that the factory in question 
was a factory from 2-12-1956 to 2-12- 
1958 for which period a claim could have 
been made. Accordingly. the learned 
Civil Judge disallowed the claim for the 
period from 2-12-1956 to 2-12-1958. How- 
ever, after looking to the documents 
produced in the case and jn particular 
the document Ex. 1. he came to the con- 
clusion that the workshop in dispute was 
a factory from 1-1-1959 when the same 
was repistered by the Chief Inspector of 
Factories for the year 1959. Further, ac- 
cording to the learned Judge. there was 
an application for the renewal of the 
certificate for the year 1960 and that went 
to show that the workshop was registered 
for the year 1959. Consequently the 
learned Civil] Judge declared that the 
workshop was a factory. for the period 


E. S, I, Corpn. v. P. W, D., Jaipur (Kan Singh J3 


A.L R 


1-1- 1959 to 30-5-1961, but not for the 
previous period. Consequently he allow= 
ed the Corporation’s claim for contribu- 
tion only in part. Regarding issue No. 2, 
the learned Judge held that the Execu<« 
tive Engineer was bound to pay the con- 
tribution in accordance with the provi- 
sions of the Act. This amount was for 
the period the workshop had been found 
to be a factory. Regarding issue No, 3, 
the learned Judge observed that the Exe- 
cutive Engineer had not produced the 
records of his Office containing the at- 
tendance of the employees, their muster 
roll or the number of workers. Consequent- 
ly the Corporation was held entitled to 
calculate contribution at the ordinary 
rates on an ad hoc basis as per the Gov- 
ernment notification. Accordingly, the 
learned Judge found that the rate on ad 
hoc basis came to 1? and not 24 at which 
rate the Corporation was found entitled 
to calculate the contribution for the re- 
levant period. Issue No. 4 was not pres- 
sed. Regarding issue No. 5, the learned 
Judge found that as the period of limita- 
tion prescribed under the Rules made 
under the Act was only 3 years, the claim 
of the Corporation was time barred for 
the period 2-12-1956 to September. 1958. 
It may be observed that the claim was 
filed under the Act on 13-10-1961. The 
Corporation was thus held entitled to 
claim employees’ contribution from l-l- 
1959 to 30-6-1960 at the ordinary aver- 
age rate. Thus, the total employees 
contribution found due was Rs. 2,278/-. 
For the period 1-1-1960 to 31-5-1961 con- 
tribution was allowed on ad hoc basis. 
In the result. the learned Judge award- 
ed a decree for Rs. 2,958/- with propor- 
tionate costs. 


T: In the two other appeals the 
averments are identical. The only dif- 
ference is that the workshop is a diffe- 
rent one and then there is difference 
about the amounts of contribution, but 
the period for which contribution was 
claimed was the same. Also in the 
second case claim for the period 2-12- 
1956 to 31-12-1958 was held to be time 
barred and the claim relating to the 
period commencing from 1-1-1959 was 
allowed. The Corporation had filed the 
appeal to the extent the claim was dis- 
allowed and the Executive Engineer filed 
the appeal to the extent the claim was 
decreed against 


8. In ees the decrees the 
learned counsel for the Corporation raised 
the contention that there was no limita- 
tion for the claim, for contribution made 
on behalf of the Corporation under the 
Act. It was submitted that the Limita- 
tion Act did not apply and Rule 17 of 
the Rules was ultra vires. When these 
appeals came up for hearing before Ch- 
hangani, J. on 28-4-1967. he referred a 
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question about the vires of Rule 17 of 
the Rules made under the Act to a lar- 
ger Bench on account of the importance 
of the question raised. These appeals 
were then listed before a Division Bench 
under orders of the Chief Justice. They 
came before a Bench consisting of the 
Chief Justice and Beri, J. The learned 
Judges were of the opinion that Rule 17 
of the Rules was ultra vires of the rule- 
making power conferred on the State 
Government under Section 96 (1) (3) of 
the Act. The finding was accordingly 
returned to the learned Single Judge for 
deciding the above six cases accordingly. 
It is in these circumstances that the three 
Ag have been listed before this 
cn. 

9. Lezrned counsel for the ap- 
pellant Corporation strenuously contended 
that the Supreme Court has held Ruie 17 
of the Rules to be ultra vires in a case 
reported as Bharat Barrel & Drum Mig. 
Co. v. E. S. I. Corporation, 40 FJR 339 
= (1972 Lab IC 753 (SC)). The in- 
evitable position, according to Jearned 
counsel, therefore, was that there would 
be no bar of limitation in the preferring 
of the claims by the Corporation against 
the Executive Engineer concerning the 
employees demanding contribution under 
the Act. In order to get round the deci- 
sion of the Division Bench learned coun- 
sel maintained that the pronouncement 
of their Lordships of the Supreme Court 
was a declaration of law and by virtue 
of Article 141 of the Constitution that 
pronouncement was binding on this 
Court. In other words, according to 
learned counsel, the judgment of the 
Division Bench would not stand in his 
way in getting the relief. Learned Coun- 
sel took the position that what the Divi- 
sion Bench had purported to decide was 
the question about the vires of Rule 17 
of the Rules, but had not dealt with the 
question of limitation which was still 
open before this Bench. 


10. The argument of the learned 
counsel is attractive indeed, but it would 
not stand scrutiny. The pronouncement 
of their Lordships of the Supreme Court 
undoubtedly results in declaration of the 
law which would consequently be bind- 
ing on all the Courts in India including a 
High Court, but there is a big snag here 
and it is that in this very case a Divi- 
sion Bench, to which the question of law 
was referred by a learned Single Judge, 
had answered it against the Corporation 
by holding that Rule 17 of the Rules was 
intra vires. In the very case in which a 
larger Bench has given a decision on a 
question of law. that was referred to it, 
the Single Bench in my humble view, 
will not be entitled to go behind the 
decision of the larger Bench. Indeed, 
according to me, with the decision of that 
question it ceases to be a pending ques- 
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tion or one which has yet to be decided. 
The decision of the Division Bench in 
the present case has finally determined 
the question about the vires of the R. 17 
of the Rules. Even though that decision 
may not be in the keeping with the view 
taken by their Lordships in Bharat Bar- 
rel & Drum Mfg. Company’s case 40 
FUR 339 = (1972 Lab IC 353 (SC)) yet 
that does not cease to be a decision in 
the case in hand. 


11. Here I may notice the rele- 
vant provisions of the Rajasthan High 
Court Rules, 1952. Chapter V of the 
Rules deals with the jurisdiction of 
Judges sitting alone or in Division Courts. 
Rule 54 occurring in this Chapter lays 
down that Judges shall sit alone or in 
such Division Courts as will be constitut- 
ed from time to time and do such work 
as may be allotted to them by order of 
the Chief Justice or in accordance with 
his direction. Rule 55 provides for the 
jurisdiction of a single Judge. It speci 
fies the matters that may be placed before 
a single Judge. According to this rule 
the present appeal was to be heard by a 
single Judge. There is. however. a pro- 
viso to this rule which lays down that 
(a) the Chief Justice may from time to 
time direct that any case or class of cases 
which may be heard by a Judge sitting 
alone shall be heard by a Bench of two 
or more judges; (b) a judge, may, if he 
thinks fit, refer a case which may be 
heard by a judge sitting alone on any 
question or questions of law arising 
therein for decision to a Bench of two 
judges; Rule 61 of these Rules lays down 
that save as otherwise provided by these 
Rules or other law or by any general or 
special order of the Chief Justice, every 
other case shall be heard and disposed of 
by a Bench of two Judges, provided that, 
on any day when there is only one Judge 
sitting on the Bench such Judge may 
exercise jurisdiction which may be exer- 
cised by a vacation Judge during the 
vacation. Rule 59 relates to reference 
of a case to a larger Bench. I may read 
this rule in full:— 

“Rule 59. Reference of a case to a 
larger Bench -——- The Chief Justice may 
constitute a Bench of two or more Judges 
to decide a case or any question or any 
questions of law formulated by a Bench 
hearing a case. In the later event the 
decision of such Bench on the question 
or questions so formulated shall be re- 
turned to the Bench hearing the case and 
that Bench shall follow that decision on 
such question or questions and dispose 
of the case after deciding the remaining 
questions, if any, arising therein.” 


12. The present was a case of a 
learned Single Judge referring a ques- 
tion of law in accordance with proviso 
(b) to Rule 55 of the Rules and then it 
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was a reference that was disposed of In 
accordance with Rule 59 of the Rules, 
The decision of the Division Bench on 


the Bench shall follow _that decision on 






Were open, then Rule 17 of the Rules 
would have to be held to be ultra vires 
of the State Government, 

13. In the present case, therefore, 
the resultant position is that of the seve- 
ral questions thai were posed, one suc 
question namely, about the vires of R. 17 
of the Rules has already been disposed 
of by this Court through the Division 
Bench and the single Bench can dispose 
of the case only after deciding the res 
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maining question or questions. The single 
Bench has to follow the decision of the 
Division Bench on questions referred to 
and decided by it. The case has, there- 
fore, to be disposed of in the light of the 
decision of the Division Bench. When 
the matter is so approached on the foot- 
ing that Rule 17 of tbe Rules was intra 
vires then the inevitable conclusion is 
that the claim preferred by the Corpo- 
ration for the period anterior ~o 1-1-1959 
was clearly time barred. As regards the 
period after 1-1-1959, the decision of the 
Civil Judge is founded on the registra- 
tion certificate Ex. 1, according to which 
the workshop was a factory within the 
meaning of the Act. 

14. Whatever I have said above 
regarding appeal No. 53 of 1965 mutatis 
Sy applies to the other two aps 
peals. : 

15. In the result. I hereby dis- 
miss all the three appeals leaving the par- 
ties to bear their own costs. 

Appeals dismissed, 
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2. The facts leading to the filing 
of this appeal may be summarised thus:— 
In respect of land of 13 kanis 2 gandas 
2 karas in jote No. 17 of Mouja Marra- 
cherra in Kamalpur Tahsil the defen- 
dant is a korfa tenant under the plaintiff 
on a yearly rental. including cess. of 
Rs. 2-4-0 per kani and that the defendant 
in spite of demands has not paid the rent 
for the years 1366 to 1368 T. E. and hence 
the plaintiff filed the rent suit No. 1 of 
60 in the court of Munsiff, Kamalpur to 
recover the arrears of rent: or in the 
alternative for assessment of fair and 
equitable rent and for a decree for the 
said amount. The defendant. among 
other contentions. pleaded that his father 
has been in occupation of 8 kanis of land 
on a yearly rental of Rs. 19-4-0 as a 
korfa tenant under one Daya Sankar 
Tiwary, the plaintiff’s predecessor in title 
and that after the plaintiff has purchased 
the land he has recovered the rent at the 
same rate and that he has paid the rent 
to the plaintiff for the three years in 
question but the plaintiff has not issued 
the receipts. On the pleadings, the lower 
court settled the appropriate issues and 
on issue No. 2 (a), in view of the admis- 
sion of the defendant, it is held that the 
defendant is in arrears of rent for the 
suit period. So far as the extent of 
land in the possession of the defendant 
is concerned. in view of the report of the 
Commissioner, it was found to be 12 
kanis 9 gandas 3 karas and 16 dhurs and 
as both parties failed to prove the agreed 
rent, the trial court proceeded to assess 
the fair and equitable rent pavable by 
the defendant and relying on Exts. P-l 
and FP-1 (a) the kabuliyats and the 
evidence of P. Ws, 3 and 4. the trial Court 
found that Rs. 2-4-0 per kani is the 
prevailing rate of rent in that locality. 
and accordingly fixed the rent at that rate 
and decreed the suit at Rs. 28-2-0 per 
year as rent pavable by the defendant. 
Against that decision. the defendant has 
preferred an appeal and the learned 
Subordinate Judge, observing that the 
question of tenant paving fair and eauit- 
able rent as provided under Section 24 
of Act 1 of 1296 T. E. would apply where 
no rent has been settled between the 
parties, that in the instant case fair and 
equitable rent cannot be assessed as the 
parties have agreed to a specified rent 
and relying on Exts. D-1 and D-2 the 
receipts filed by the defendant held that 
the rate of rent is Rs. 1-12-0 per kani and 
accordingly for the extent of 12 kanis 
9 gandas 3 karas and 16 dhurs the defen- 
dant would be liable to pay at Rs. 21-14-0 
per year: consequently he allowed 
the appeal in part and modified the judg- 
ment and decree of the lower Court de- 
creeing the suit for rent at Rs. 21-14-0 
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per year. Aggrieved by the same the 
plaintiff has come up to this couri im 
second appeal. 


3. Admittedly the land in question. 
originally belonged to one Daya Sankar 
Tewary and Dutta Ram Tewary. The 
defendant's father was a korfa tenant 
under them. In the year 1349 T. E. the 
plaintiff has purchased the jote rights in. 
the suit land from Daya Sankar and Dutta 
Ram and the defendant continued to be 
a korfa tenant of the lands under the 
plaintiff. According to the plaintiff. the 
extent of the land in the possession of the 
defendant is 13 kanis 2 gandas 2 karas of 
jote No. 17 of Mouza Marracherra. As 
the defendant contended that the extent 
of land is only 8 kanis, a Commissioner 
was appointed to measure the land 
and he found it to be 12 kanis 9 gandas. 
3 karas and 16 dhurs. Both sides have 
agreed to the correctness of the.Commis- 
sioner’s report and both the courts below 
proceeded on the basis that the extent of 
land in the possession of the defendant is 
12 kanis 9 gandas 3 karas and 16 dhurs. 
While the plaintiff alleges that the rent. 
including cess, was stipulated at Rs. 2-4-0 
per kani a year, the defendant pleaded 
that the land of 8 kanis was leased out at 
a consolidated rent of Rs. 19-4-0 per 
year by the plaintiff’s predecessor-in-title. 
that his father paid at that rate to the 
plaintiffs predecessor-in-title. and after 
the plaintiff has purchased the land the 
rent was paid to him at the same rate 
but the plaintiff has not issued any 
receipts. As the plaintiff failed to prove 
the agreed rent to be Rs. 2-4-0 per kani 
a year and as the receipts Exts. D-1 and 
D-2 filed by the defendant to prove that 
the agreed rent was Rs. 19-4-0 per vear 
for the entire land of 8 kanis relate to the 
land in jote No. 11. the trial court pro- 
ceeded to assess the fair and equitable 
rent and on the basis of the oral evidence 
let in and the kabulivat executed bv the 
other tenants in favour of the plaintiff 
in respect of some land in the same mouza. 
he assessed the rent including cess at 
Rs. 2-4-0 per kani per year and decreed 
the plaintiff’s suit calculating at that rate 
for the extent of land in the possession 
of the defendant. On appeal bv the 
defendant, the lower appellate court 
observing that Section 24 of Trinura 
Landlord and Tenant Act does not 
apply to a case of a korfa tenant and that 
the rights between the parties in this 
case is governed by the contract entered 
into between them, relying on the 2 
receipts Exts. D-1 and D-2 held that the 
agreed rent was Rs. 1-12-60 per kani. This 
finding of the lower appellate court which 
is based on Exts. D-1 and D-2 cannot be 
upheld. The material on -records does 
not at all establish that there was anv 
agreement between the plaintiff and 
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‘defendant regarding the rate of rent for 
the land. Both the courts found that the 
plaintiff hag miserably failed to adduce 
satisfactory evidence to prove that the 
rate of rent stipulated was Rs. 2-4-0 per 
‘Kani. Exts. D-1 and D-2 relied on by the 
‘defendant which are accepted by the 
ower appellate court also do not 
‘establish that the agreed rent between 
the plaintiff and the defendant was 
Rs, 1-12-0 per kani for the suit land, The 
‘trial court has rightly rejected these two 
receipts from consideration not only on 
the ground that they were not filed bv 
the defendant in the previous suit filed 
by the plaintiff to recover rent but also 
on. the ground that they relate to some 
land in jote No. 11 while the land in 
question is in jote No. 17. In the plaint 
it is categorically alleged that the land 
in the possession of the defendant isin iote 
No. 17 of mouza Marracherra and there 
is no denial in that regard in the written 
Statement nor is there any evidence to 
show that the old jote No. 11 was sub- 
sequently numbered as iote No. 17. Those 
two receipts are of the vear 1337 and 
1345 T. E. while the plaintiff purchased 
the land in 1349 T. E. That being so. 
those two receipts which relate to land 
in jote No. 11 cannot be regarded as a 
‘basis to find that- there was an agreement 
‘petween the plaintiff and the defendant 
whereunder a consolidated and lump sum 
rent of Rs. 19-4-0 per year was fixed for 
the suit land nor is it possible to come to 
a conclusion that the defendant has 
agreed to pay at the rate of Rs. 1-12-0 
‘per kani. The lower appellate court has 
mot at all adverted its attention to the 
fact that Exts. D-1 and D-2 relate to some 
land in iote No. 11 while the land in ques- 
tion is in jote No. 17. Thus the position 
is that there is no evidence on either 
side to establish what ‘the agreed rent 
“was for the suit land. In such circum- 
„Stances the trial court has rightly assessed 
fair and equitable rent pavable by the 
‘defendant. 

4, The observation of the lower 
appellate court that the provisions of 
‘Tripura Landlord and Tenant Act do 
not apply toa korfa tenant does not 
appear to be correct. It is true, exception 
to Section 4 of the Act lavs down that a 
tenant (Praja) who subjects his land in 
tuunder-raiyati right (Kol jote) shall not 
be deemed to be a landlord (Bhumyadhi- 
ikari). Chapter 4 of the Act which con- 
tains Sections 24 to 27 deals with the 
‘enhancement and reduction of rent and 
Section 24 lays down that every tenant 
shall pay rent at fair and equitable rates. 
A. note added to this section runs thus:— 
In this chapter tenant (Praja) means all 
‘Classes of tenants (Praias). Korfa praia 
is defined in Section 6 of the Act as— 


“Any tenant (Praia) who takes settle- 
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ment of lands from any other tenant 
(praja) in subordinate (kol jote) right 
and cultivates it himself and pays rent 
for it to the person from whom he takes 
settlement is called an  wunder-raivat 
(korfa praja).” 

As such for the purpose of Chapter 4. 
even a korfa tenant will have to be re- 
garded as tenant in view of the note to 
Section 24 and hence it is not possible to 
hold that the provisions of this chapter 
do not apply to the case of a korfa tenant. 
Even if the plaintiff cannot be deemed 
to be a “Bhumyadhikari” in view of ex- 
ception to Section 4, still, in view of the 
note to Section 24 referred to above, the 
defendant would be a tenant of the 
plaintiff for the purpose of Chapter 4. 
That being so, when there is no evidence 
on either side to show what the agreed 
rent was, a fair and equitable rent pay- 
able by the defendant has.to be assessed. 
Exts. P-1 & P-1 (a) the kabuliyats which 
relate to the land of the same mouza 
show that the rate of rent per kani in- 
cluding cess was Rs. 2-4-0. Besides ‘the 
documentary evidence, there is the 
evidence of P. Ws. 2, 3 and 4, who stated 
that the rate of rent was Rs. 2-4-0 per 
kani in the mouza Marracherra. Even 
if the stand taken by the defendant is 
taken into account, it also works out at 
Rs. 2-4-0 per kani. In the written state- 
ment it is alleged by the defendant that 
his father has taken the land of 8 kanis 
for a consolidated rent of Rs. 19-4-0 in- 
cluding cess. 8 kanis at Rs. 2-4-0 a kani 
comes to Rs. 18/- and including cess at 
1 anna per rupee the total amount comes 
to Rs. 19-2-0 which is practically the 
amount given out by the defendant in 
his written statement. As such and in 
view of Exts. P-1, P-1 (a) and the evi- 
dence of P. Ws. 2, 3 and 4 the fair and 
equitable rate of rent per kani including 
cess is Rs. 2-4-0 per year, the finding of 
the trial court in that regard is correct. 

5. It may be relevant to refer to 
two other provisions of the Act at this 
stage. In para 6 of his written statement 
the defendant has taken the plea that he 
has paid up the rent for the suit period 
to the plaintiff and that the plaintiff has 
not issued any receipts. This is a deli- 
berate false plea for the reason that in his 
evidence he stated that he has not paid 
any rent to the plaintiff for the suit 
period. It is obvious that this false plea 
was taken to get over his liability to 
deposit into the court an amount eaqui- 
valent to the agreed rent. and to avoid 
the penal consequences. Section 29 of 
the Act lays down that if ‘anv rent suit 
is filed in a civil court no tenant shall be 
entitled to file any written ` statement 


without depositing an amount equivalent 


to the agreed rental demand and that no 


‘objection shall be entertained unless he 
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deposits the amount. Under Section 30 
of the Act, if the defendant fails to 


depesit the amount within 15 days from 
fhe date of the receipts of the summons, 
‘tha suit shall be decreed ex parte and no 
objecticn shall be entertained. It is to 
fet over the provisions of Ss. 29 and 30 of 
-tha Act the defendant has deliberately 
set up a false plea in his written state- 
ment that he has paid the rent for the 
peried in question. But curiously enough 
whe admits in his evidence that he has 
mot paid the amount. When the defen- 
ant has admitted in his evidence that he 
thas net paid the rent for the period in 
suesticn, the presiding officer ought to 
have immediately directed him to complv 
with the requirements of Section 29 of 
the Act. But it does not appear that anv 
action hes been taken in that regard 
either by the trial court or by the lower 
agpellafe court and the learned counsel 
Wor the appellant stated that the defen- 
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dant has not deposited any amount 
equivalent to the agreed rent at anv time 
in the courts below. As such, the defen-. 
dant cannot be heard to raise any objec- 
tion in regard to the claim of the plaintiff. 


6. For all the reasons stated above. 
the finding of the lower appellate court 
that there was an agreed rent at Rs. 1-12-0 
per kani per year between the parties. 
cannot be upheld. The plaintiff is entitl 
ed to recover rent at the rate of Rs. 2-4-0 
per kani per vear which is the fair and 
equitable rent as fixed by the trial court: 


7. In the result, the apveal.is 
allowed with costs, ‘tthe decree ‘arid 
judgment of the lower appellate court ave 
set aside and the judgment and the ,de~« 
cree of the trial court are restored, 


Appeal; ‘lowed. 





END 
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AIR 1972 TRIPURA 1 (V 59 C I) 
- R. S. BINDRA, J. C. 


Hem Chandra Chakraborty, Appel- 
lant v. Union of India, and another. 
Respondents. 

Civil Misc, Second Appeals Nos. 54 
and 55 of 1970, D/- 20-1-1971 from order 
of Dist. J.. Tripura, D/- 4-8-1970. 

Public Premises (Eviction of Un- 
authorised Occupants) Act (1958), S. 9 
— Appellate order under S. 9 — Remedy 
against — Second appeal under S. 100, 
Civil P. C. does not lie against appellate 
order of District Judge under S. 9 of the 
Act. (X-Ref:— S. 8) — (X-Ref:— Civil 
P. C. (1908), Ss. 100, 2 (2), 96) — AIR 1935 
P. C. 5 and AIR 1936 Pat 119, Rel. on. 

(Paras 3 and 9) 


Proceedings initiated by an Estate 
Officer under the Act for eviction of an 
unauthorised occupant are not in the 
nature of a suit nor the Estate Officer 
acts as a Court while deciding those pro- 
ceedings. Hence an appeal filed against 
an order passed by an Estate Officer is 
not one under S. 96, Civil P. C. S. 9 of 
the Act provides for an appeal against 
order of an Estate Officer. S. 8 cf the 
Act also gives only limited powers of a 
civil court to the Estate Officer. Further, 
the right of appeal to an aggrieved party 
against an order of the Estate Officer is 
given not to the Court of the District 
Judge but to the District Judge as per- 
sona designata. Consequently. the appel- 
late order of the District Judge cannot 
be said to be an order made by him as 
a Court. As such no second appeal under 
S. 100. Civil P. C. would be competent 
against his order. (Paras 5 to 8) 


Cases Referred: Chronological Paras 
(1936) AIR 1936 Pat 119 (V 23) = 
161 Ind Cas 26, Nasiruddin v. 
Mohd. Tahir 4 
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(1935) AIR 1985 PC 5 (V 22) = 
1935 All LJ 44, Ohene Moore v. 
Akesseh Tavyee 4 


J. K. Roy and A. K. S. Choudhury. 
for Appellant. 


JUDGMENT:— Civil Miscellaneous 
Second Appeals Nos. 54 and. 55 of 1970 
are between the same parties and raise 
identical questions of law. As such. 
they can be conveniently dealt with by 
a common judgment. 

2. The Estate Officer, Dum-Dum. 
Calcutta, passed two separate orders. 
each dated 22nd of August. 1968, one 
directing the appellant Hem Chandra 
Chakraborty to pay a sum of Rs. 10,289.31 
as damages on account of unauthorised 
occupation of Airport Restaurant in the 
Passenger Lounge. Civil Aerodrome. Agar- 
tala, and the other calling upon him to 
pay a sum of Rs. 6,116.19 on account of 
arrears of rent in connection with the 
same Restaurant. Aggrieved by the two 
orders Hem Chandra filed separate appeals 
before the District Judge, Tripura, under 
Section 9 of the Public Premises (Evic- 
ticn of Unauthorised Occupants) Act, 
1958, hereinafter referred to as the Act. 
Both the appeals were dismissed by the 
District Judge, one on the 3rd of August, 
1970, and the other on 4th of August. 1970. 
It is against those orders of dismissal that 
the present second appeals were lodged 
by Hem Chandra. 


3. It having not been indicated in 
the memoranda of appeals under what 
provision of law the appeals had been 
filed, I called upon Shri J. K. Rov. the 
learned Advocate representing the appel- 
lant. to satisfy this Court about the com- 
petency and maintainability of the ap- 
peals. All that Shri J. K. Roy has been 
able to urge in that respect is that since 
Section 10 of the Act provides that save 
as otherwise expressly provided in the 
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Act, every order made by an estate officer 
or appellate officer under the Act shall 
be final.and shall not be called in ques- 
tion in any original suit. application or 
execution proceeding. and since that sec- 
tion does not prohibit the right to file 
a second appeal against the order of the 
District Judge. the aggrieved partv has 
the right to take the matter to the High 
Court in second appeal in terms of Sec- 
tion 100 of the Civil Procedure Code. In 
support of that contention Shri J. K. Rov 
has also invited this Court’s attention to 
Section 8 of the Act which runs as under: 


“An estate officer shall. for the pur- 
pose of holding any inauiry under this 
Act. have the same powers as are vested 
in a civil court under the Code of Civil 
Procedure, 1908, when trying a suit. in 


respect of the following matters. 
namely:-—— 
(a) summoning and enforcing the 


attendance of any person and examining 
him on oath; 

(b) requiring the discovery and pro- 
- duction of documents: 

(c) any other matter which may be 
prescribed.” i 


Shri J. K. Roy argues that since by 
Section 8 the estate officer has been given 
the same powers as are vested in a civil 
court under the Code when trying a suit. 
it follows that the order made by him if 
appealable to the District Judge. as pro- 
vided by Section 9 of the Act.-a second 
appeal shall lie to the High Court against 
the order passed by the District Judge 
in appeal. In my opinion. the entire ap- 
proach of Shri J. K. Roy to the matters 
in issue is misconceived. 


4. It is settled principle of law 
that a right of appeal is not a natural 
right which the aggrieved litigant can 
claim and that a right of appeal is a 
creature of the statute and so it does not 
exist and cannot be assumed unless ex- 
pressly given by a statute. or by some 
rule having the force of a statute. Re- 
ference in this connection may be made 
to AIR 1935 PC 5, Ohene Moore v. Akes- 
seh Tayee. The Privy Council specifi- 
cally held therein that all appeals exist 
merely by statute and unless the statutory 
conditions are fulfilled. no jurisdiction 
is given to any Court of justice to enter- 
tain them. It follows that the High 
Court has no inherent right to sit in 
appeal against all the decisions given bv 
the District Judge. AIR 1936 Pat 119, 
Nasiruddin v. Mohd. Tahir. is an au- 
thority for the proposition that a wrong 
decision. even though it relates to juris- 
diction. would not give a right of appeal 
unless one is provided for. In this back- 
ground of law bearing on the right of 
appeal. it looks obvious that the burden 
squarely rests on the appellant to satisfv 
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the Court that he has got the right to 
challenge the decision of the District 


Judge given under the Act by way of 
appeal. It is in the light of these settled 
principles of law that I proceed to exa- 
mine the arguments addressed at the 
bar by Shri J. K. Roy. 


5. Section 100 (1) of the Code 
provides that save where otherwise ex- 
pressly provided in the bodv of the 
Code or by any other law for the time 
being in force, an appeal shall lie to the 
High Court from every decree passed in 
appeal by any Court subordinate to a 
High Court on one of the three grounds 
mentioned therein. Likewise. Section 96. 
which relates to first appeals from de- 
crees, states that save where otherwise 
expressly provided in the body of the 
Code or by any other law for the time 
being in force. an appeal shall lie from 
every decree passed by any Court ex- 
ercising original jurisdiction to the Court” 
authorised to hear appeals from the deci- 
sions of such Court. Evidently Section 100 
contemplates a second appeal only against 
a decree of a subordinate court. There- 
fore, it is incumbent on the present ap- 
pellant to establish that the two orders 
made by the District Judge amount to 
decrees. According to Section 2 (2) of 
the Code. “decree” means the formal ex- 
pression of an adjudication which. so far 
as regards the Court expressing it. con- 
clusively determines the rights of the 
parties with regard to all or anv of the 
matters in controversy in the suit and 
may be either preliminary or final. It is 
further provided that the decree shall 
be deemed to include the rejection of a 
plaint and the determinatién of anv 
question within Section 47 or Section 144 
of the Code. Rule 1 of Order IV of the 
Code enioins that every suit shall be in- 
stituted by presenting a plaint to the 
Court or such officer as it appoints in 
this behalf. It is manifest that a decree 
can be passed only in a suit instituted 
by presenting a plaint to a Court and 
not in any miscellaneous proceedings filed 
before an authority like an estate offi- 
cer. Undeniably. the proceedings initiated 
by the estate officer against Hem Chandra 
were not in the nature of a suit nor the 
estate officer acted as a Court while de- 
ciding those proceedings. Therefore. the 
two orders made by the estate officer 
against Hem Chandra cannot be describ- 
ed as decrees. The corollary that follows 
is that the two appeals lodged by Hem 
Chandra with the District Judge were not 
appeals filed under Section 96 of the Code. 
It is conceded, and it looks pretty plain. 
that those appeals had been fed under 
Section 9 of the Act. That Act very 
obviously does not provide anv second 
appeal to the High Court against the 
appellate order of the District Judge. 
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Consequently. it is not open to Shri J. K. 
Roy to avail of the provisions of Sec- 
tion 100 of the Code for the purpose of 
filing the second appeals. 


6. The argument raised on the 
basis of Section 8 of the Act is clearly 
fallacious. That section gives limited 
powers vesting in a civil court under the 
Code to the estate officer “for the pur- 
pose of holding any enquiry under this 
Act”. The last mentioned words make 
it abundantly clear that the estate officer 
is not clothed with the status of a civil 
court while deciding matters that come 
up before him for decision under the Act. 
Even if the estate officer can ke said to 
have been raised to the pedestal of a 
Civil court by virtue of Section 8 of the 
Act, then too the orders passed bv him. 
as held above, 
decrees. and as such no appeal would be 
competent against those orders under 
Section 96 of the Code. It is germane 
to point out that the powers of the civil 
court given to the estate officer for the 
purpose of holding any enquiry under 
the Act are confined only to the summon- 
ing and enforcing the attendance of any 
person and examining him on oath. re- 
quiring the discovery and production of 
documents, and any other matter which 
may be prescribed by the rules framed 
under the Act. Evidently. the plenary 
powers exercised by a civil court under 
the Code have not been given to the 
estate officer. 


7. The preamble of the Act reads: 
“An Act to provide for the eviction of 
unauthorised occupants from public pre- 
mises and for certain incidental matters”. 
The various steps to be taken and func- 
tions to be discharged in connection with 
the eviction of the unauthorised occupants 


from public premises and other inci- 
dental matters. such as recovery of 
arrears of rent and the recovery of 


damages from unauthorised occupants and 
the disposal of property left on public 
premises by the latter. are assigned to 
the estate officer. who is to be appointed 
by the Central Government under Sec- 
tion 3 of the Act. It is only the right of 
appeal under Section 9 of the Act which 
has been given to an outside authority. 
namely. the District Judge or his nominee. 
Section 10 of: the Act prescribes that 
every order made by an estate officer or 
appellate officer under the Act shall be 
final and shall not be called in question 
in any original suit. application or execu- 
tion proceeding. except. of course. as 
otherwise expressly provided in that Act. 
This section leaves no room for doubt 
on the point that the Parliament envisas- 
ed only one appeal against the order of 
the estate officer and that appeal could be 
taken to the District Judge concerned or 
his nominee. Therefore, the scheme of 


a MALLE TE AN 


Satish Chandra v. Haridas 


cannot be described as- 


~. [Prs. 5-9] Tri. 3 


the Act clearly discounts the contention 
of Shri J. K. Roy that the second appeal 
can be taken to the High Court against 
the appellate order of the District Judge 
under Section 100 of the Code. If the 
Parliament meant to provide a second 
appeal in respect of orders made under 
the Act. it would have said so in express 
language in the body of the Act itself 
and not left such an important matter to 
be the subject of a controversy. 


8. The matters in’ issue vield 
identical conclusion when examined from 
another standpoint. Section 100 of the 
Code, which: relates to second appeals. 
states that an appeal shall lie to the ilish 
Court from every decree passed in appeal 
by any Court subordinate to a High 
Court. In terms of this section the second 
appeal can be taken to the High Court 
from a decree made by a subordinate 
court and not a subordinate officer. Sec- 
tion 9 of the Act also states that an appeal 
Shall lie from the order of the estate 
officer “to an appellate officer who shall 
be the District Judge of the district in 
which the public premises are situate or 
such other iudicial officer in that district 
of not less than ten vears’ standing as the 
district Judge may designate in this be-. 
half’. According to my reading of Sec- 
tion 9. the right of appeal to an aggriev- 
ed party against an order of the estate 
officer is given not to the Court of the 
District Judge but to the District Judge as 
persona designata. Consequently the ap- 
pellate order of the District Judge cannot 
be said to be an order made by him as 
a Court. As such no second appeal would 
be competent against his order under 
Section 100 of the Code. 

9, As a result of the conclusions 
recorded above, I hold that no second 
appeal is competent against the appellate 
order of the District Judge -passed under 
Section 9 of the Act and as such the two 
appeals filed by Hem Chandra stand re- 
jected in limine. - 

Order accordingly. 


AIR 1972 TRIPURA 3 (V 59 C 2) 
R. S. BINDRA. J. C. 

Satish Chandra Roy. Appellant v. 
Haridas Chakraborty and another. Res- 
pondents. 

Second Appeal No. 6 of 1966, D/- 23- 
7-1970 against judgment and order passed 
by Dist. J. Tripura. D/- 15-7-1965. 

Civil P. C. (1908), S. 145 — Security 
bond not in form 6 of Appendix “F” — 
It is a mere irregularity not invalidating 
bond.. (X-Ref:— O. 38, R. 5). AIR 1936 
Cal 143 & AIR 1950 Cal 368 & 1955 Rai 
LW 208, Rel. on, (Para 7) 
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Where the bond is given by a surety 
under an order of the Court passed in a 
suit, the decree-holder is well within his 
rights to avail of the provisions of S. 145 
of the Code and sue out the execution 
of the decree against the surety. Non- 
compliance with the provisions of R. 5 
of O. 38 or non-adoption of form No. 6 
of Appendix ‘F’ in the matter of taking 
the security bond would at the best con- 
stitute an irregularity and not invalidate 
the bond altogether. If the bond furnish- 
ed falls within the ambit of S. 145, the 
executing Court would be justified in 
enforcing its terms against the surety at 
the instance of the decree-holder to the 
extent of the liability undertaken by the 
fermer. .(Paras 6. 7) 


Cases Referred: Chronological Paras 


(1964) AIR 1964 Gui 260 (V 51) = 

(1964) 5 Guj LR 1074. Ram Prasad 

v. Somabhai 4.9 
(1955) 1955 Raj LW 208, Panna Lal 

v. Nand Kishore 8 
(1950) AIR 1950 Cal 368 (V 37) 

Badri Prasad v. Babulal 8 


(1936) AIR 1936 Cal 143 (V 23) = 
40 Cal WN 657, Amulya Ratan 
Vv. Prosad Chandra 7 
R. Ghosh vice counsel and J. K. Roy, 
for Appellant; R. C. Bhattacheriee and 
P. K. Sarkar. for Respondents. 


- JUDGMENT: This second appeal 
by Satish Chandra Roy, the decree- 
holder, is directed against the order. 


dated 15-7-1965, of the District Judge, 
Tripura. by which the latter allowed an 
appeal of Haridas Chakraborty. the 
surety, against the order dated 1-10-1964. 
of the executing Court dismissing the 
objections of the surety against the execu- 
tion application made by him (Satish 
Chandra Roy). 


2. The facts of the case may first 
be briefly summarised to comprehend 
the precise point that arises for determi- 
nation in the appeal. Satish’ Chandra 
Roy filed a Money Suit against Privanath 
Nandi, on 24-1-1963 and on 4-3-1963 he 
made an application, supported - by an 
affidavit, under R. 5 of O. 38. Civil Pro- 
cedure Code, for attachment before judg- 
ment. That application was taken un by 
the Court for consideration on 18-3-1963. 
The Court made up its mind on that date 
to attach the properties listed in the affi- 
davit and so issued a writ of attachment 
and simultaneously issued a notice to the 
defendant for showing cause within 15 
days, why he should “not furnish security 
to the extent of the claim of the plain- 
tiff’, It was mentioned in the order, 
dated 18-3-1963, that if the defendant 
furnished security his properties should 
not be attached. The case was then ad- 
journed to the next dav. namely. 19-3- 
1963, for the plaintiff to file “requisite”. 
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On the latter date the defendant Priva- 
nath Nandi appeared in the Court 
through a counsel end praved for time 
to file abjections against the order for 
attachment before judgment. During the 
same day. the defendant 
happened to file another petition “pray- 
ing for time to furnish security as per 
previous order”. The Court conseauently 
gave him time until 2ist of March. 1963, 
for furnishing security. failing which. 
the relevant order stated. “writ of attach- 
ment will be issued’’. On 21-3-1963 
Privanath Nandi produced the security 
bond executed by Haridas Chakraborty. 
the respondent No.1 herein. The Court 
directed the Sheristadar to check the 
bond and submit a report to the Court 
on 25-3-1963. On the latter date the 
bond was accepted. The relevant ‘terms 
of the bond shall be detailed at the 
appropriate stage in the judgment. 


3. The suit of Satish Chandra Roy 
was decreed against Priyanath on 9-6- 
1964. Soon thereafter Satish Chandra 
sued out execution of the decree against 
the surety Haridas alleging that no pro- 
perties, moveable or immoveable, of the 
judgment-debtor Privanath was avail- 
able for the satisfaction of the decree. 
Haridas filed objections against that 
prayer for execution. In substance he 
pleaded that the decree-holder could 
proceed against him after exhausting his 
remedy against the judgment-debtor, and 
that the prayer for execution against him 
was not maintainable in law. The execu- 
ting Court rejected his obiections on the 
findings that the decree-holder had 
sought execution against the surety after 
having abortively attempted to recover 
the decretal money from the judgment- 
debtor and that there was no legal 
hurdle in the way of the decree-holder 
seeking recovery of the outstanding sum 
from. the surety. 


4, Haridas having felt aggrieved 
took the matter in appeal to the Court 
of the District Judge. who allowed the 
appeal on holding that the security bond 
furnished by Haridas being not*in the 
form prescribed by R. 5 of O. 38. of the 
Code. the decree-holder was not entitled 
to execute the original decree against 
him. In support of that conclusion the 
learned District Judge relied on the deci- 
Sion in the case of Ram Prasad v. Soma- 
bhai, ATR 1984 Gui 260. 


-io In the present appeal, the 
decree-holder Satish Chandra challenges 
the correctness of tha view taken by the 
learned District Judge. 


6. R. 5. of O. 38 prescribes that 
when the Court is satisfied that the de- 
fendant. with intent to obstruct or delay 
the execution of the decree. is about to 
dispose of the whole or anv part of his 
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property or is about to remove the whole 
or any part of his property from the 
local limits of the jurisdiction of the 
Court, the Court may direct the defen- 
dant, within a time to he fixed bv it. 
either to furnish security. in such sum as 
may be specified in the order. to produce 
and place at the disposal of the Coiirt. 
when required, the said property or the 
value of the same. or such portion thereof 
as may be sufficient to satisfy the decree. 
or to appear and show cause why he 
should not furnish security. The form 
of security bondis given in Appendix 
‘'F’ of the Code, its number being 6. That 
form corresponds with the requirements 
of Rule 5. The bond furnished by Hari- 
das undoubtedly is not in that prescribed 
form. That bond states that the Court 
had made an orders for attachment before 
judgment of some moveable properties 
belonging to the defendant and had also 
called upon the latter to furnish security 
for the dues of the plaintiff therefore 
he (Haridas) of his free will offers to 
stand surety to the extent of Rs. 3523.50 


- charging his properties, specified in the 


schedule appended to the bond and 
assures that the final decree passed 
against the defendant shall be paid by the 
latter. The last para of the bond is 
crucial and so I reproduce it in full. It 
reads: 

“In case the defdt. fails to pav the sum 
or if it is not recovered from the defdt. 
by the execution. then the amount so 
payable under the decree or the balance 
money of the decree, if not realised from 
the defdt. said amount shall be realised 
from the properties hereby kept as 
Security and charged for the same. In 
case the sale proceeds are insufficient 
to pay the amount due. I myself and my 
legal heirs will be personally liable to 
pay the-balance. To this effect I execute 
this Security bond on this 2lst day of 
March, 1963 in presence of witnesses.” 


It may be recalled that the defendant 
had put in appearance in the Court. on 
19-3-1963., before notice of the order. 
dated 18-3-1963. had been issued or serv- 
ed on him and that he had prayed 
“for time to furnish security as per pre- 
vious order”, and that the Court then 
adjourned the case to 21-3-1963 on which 
date the bond was furnished by the surety 


_Haridas and the same was accepted by 


the Court. It looks obvious that the 
plaintiff and the defendant had no ob- 
jection to make against that bond. as con- 
stituting compliance with the Courts 
orders dated 18th. 19th and 21st of March, 
1964. It is also clear that the bond was 
furnished by Haridas pursuant to an 
order made by the Court calling upon 
the defendant to furnish security for 
the amount due to the plaintiff. In the 
order dated 18-3-1963, it had been un- 
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equivocally provided that the defendant 
had the alternative of showing cause 
why he should “not furnish security to 
the extent of the claim of the plaintiff” 
and that in his second petition made to 
Court on 19-3-1963 the defendant had 
prayed for time to furńish security as 
per previous order which obviously was 
the order dated 18-3-1963. In the context 
of these circumstances. it was legiti- 
mately contended by Shri R. Ghosh for 
the decree-holder that the liability of 
the surety is enforceable in terms of 
Section 145 of the Code. That section 
provides, inter alia, that where any person 
has become liable as surety for the per- 
formance of any decree or anv part 
thereof. or for the payment of any money. 
or for the fulfilment of any condition 
imposed on any person, under an order 
of the Court in any suit or in any pro- 
ceeding consequent thereon, the decree or 
order may be executed against him. to 
the extent to which he has rendered 
himself personally liable. in the manner 
provided in the Code for the execution 
of decrees. On the terms of the bond 
reproduced above, it is plain that the 
amount of the decree could be realised 
from the surety Haridas in case the 
defendant failed to pay the amount 
decreed or if it was not recovered from 
him. It was not disputed in this Court 
that the money could not be realised 
from judgment-debtor and so in ‘terms 
of the bond Haridas is bound to pay the 
decretal amount. And since the bond 
had been given by him under an 
order of the Court passed in 


.a suit, the decree-holder is well within 


his rights to avail of the provisions ofi 
Section 145 of the Code and sue out the 
execution of the decree- against Haridas. 
the surety. 


7.. The mere fact that the security 
bond furnished by Haridas does not 
correspond with the form No. 6 of Ap- 
pendix ‘F’ to the Code is not of any 
legal consequence, Firstly. the non-com- 
pliance with the provisions of R. 5 of 
O. 38 or non~adoption of form No. 6 of 
Appendix ‘F’ in the matter of taking 
the security bond would at the best con- 
stitute an irregularity and not invalidate 
the bond altogether. If the bond furnished 
falls within the ambit of Section 145, the 
executing Court would be justified in 
enforcing its terms against the surety at 
the instance of the decree-holder to the 
extent of the liability undertaken by the 
former. The matter at issue is certainly] . 
not res integra. The Calcutta High Court 
held in the case of Amulya Ratan v. 
Prosad Chandra, AIR 1936 Cal 143 that 
R. 5 of O. 38 no doubt contemplates 
security for the production in Court of 
the property sought to be attached before 
judgment or its value at a future time 


6 Tri. [Prs. 7-9] 


when called upon and the amount of the 
security demanded should ordinarily be 
commensurate with the value of the pro- 
perty sought to be attached: but the 
object of the legislature in providing for 
attachment before judgment. being to 
secure the prospective decree-holder in 
the matter of realisation of the money 
‘that might be eventually found by the 
Court to be due to him. the fact that 
the Court had asked the defendant to 
furnish security for the decretal amount 
and the bond executed by the suretv had 
gone beyond the terms of Rule 5 would 
at the most constitute an irregularity in 
the exercise of its jurisdiction. The 
High Court observed further that the 
surety having executed the bond in the 
form he had done. he could not be heard 
to raise the objection asainst the eriforce- 
ment of the bond in the course of execu- 
tion proceedings started against him 
under the provisions of Section 145 of 
the Code. The facts of Calcutta case are 
on all fours identical with those of the 
case in hand. There, as here. the defen- 
dant had appeared in Court before the 
attachment was effected and offered to 
furnish security. Prosad Chandra (of 
the reported case) mentioned in the surety 
bond that notice had been issued by the 
Court to the defendants, that the. Court 
had allowed the defendants to furnish 
security. that he (the surety) had made 
himself, along with another person. per- 
sonally liable to the extent of Rs. 860/-, 
and that he had undertaken to pav the 
Same in case the decretal amount could 
not be realised from the judgment- 
debtors. 
any distinguishing feature between the 
facts of the reported case and those of 
the one in hand. The view taken by the 
Calcutta High Court has the merit of 
being practical and since it does not 
offend any principle of law I am n re- 
spectful agreement with the same. 


8. The Calcutta High Court ‘took 
an identical view in the case of Badri 
Prasad v. Babulal. AIR 1950 Cal 368. It 
was observed in that case that an order 
for attachment before judgment. passed 
without complying with Rules 5 and 6 
of Order 38, is both irregular and objec- 
tionable, but nevertheless such an order 
is not necessarily ultra vires or void ab 
initio. An identical view was taken bv 
the Rajasthan High Court in the case of 
Panna Lal v. Nand Kishore. 1955 Rai LW 
208. The facts of the Raiasthan case were 
also identical with the facts of our case. 
and that Court held that on the language 
of the surety bond there remains no 
doubt that the surety became liable for 
the performance of any decree which 
might be passed against the defendant in 
the suit. Another observation made by 
the Rajasthan High Court was that even 
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if it be considered that the surety bond 
was not a surety bond within the mean- 
ing of R. 5 of O. 38. it was undoubtedly a 
bond by which the surety had become 
liable for the performance of any decree 
which might,be passed in the suit and 
that (mark these words) it is not only 
the’ surety bond given under that pro- 
vision of the Code which can be enforced 
under Section 145. These observations 
appear to be altogether unexceptionable. 
To recapitulate the facts of our case. the 
court directed on 18-3-1963, that a notice 
Should be issued to Privanath for 19-3- 
1963 calling upon him. to show cause 
why he should not furnish surety to the 
extent of the claim of the plaintiff and 
his properties mentioned in the affidavit 
of the plaintiff be attached. On 19th 
March Priyanath appeared in the Court 
and offered to furnish security and 
thereby avoided the attachment of those 
properties. On 21-3-1963 he offered 
Haridas as surety and the latter then 
furnished the bond which was accented 
by the Court. That bond was obviously 
Therefore. 
that bond represents a tripartite agree- 
ment between the plaintiff. the defendant 
and the surety. and it received in addi- 
tion the imprimatur of the Court. On 
its terms it falls within the ambit of 
Section 145, C. P. C. Hence, there appears 


no good reason or valid justification 
against its enforcement in terms of 
that section. It has to be emphasised 


that for a number of years the validity 
of the bond remained unchallenged. It 
is easy to spell out from the facts just 
stated that the parties concerned and the 
Court agreed mutually to substitute the 
bond of the nature given by Haridas for 
the one mentioned in form No. 6 of Ap- 
pendix ‘F’ to the Code. Therefore. it is 
too late in the day for Haridas to assail 
successfully the validity of that bond. 


9. Shri R. C. Bhattacheriee. ap- 
pearing for the surety relied on the deci- 
sion in the case of Ram Prasad. AIR 1964 
Gui 260 (supra) to support his contention 
that the bond being not in compliance 
with the provisions of R.5 of O. 33 and the 
form No. 6 of Appendix ‘F’. the decree- 
holder could not sue out execution against 
the surety under Section 145 of the Code 
without the Court first determining what 
is the exact quantum of the liability of 
the surety. In other words. he conceded 
that the bond can be enforced under 
section 145 of the Code but that can 
be done, according to him. only after 
a notice is given to the surety and the 
latter’s extent of liability in terms of 
the bond is adjudged. I regret my in- 
ability to subscribe that contention. 
Haridas had clearly committed himself 
in the last para of the bond (reproduced 
above) that in case the defendant failed 
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to pay the amount claimed in the suit. he 
would be personally liable to pay the 
outstanding balance after the sale of the 
property given by him as securitv. That 
property was Motor Jeep No. TRA 18. It 
was not contended by Shri Bhattacheriee 
that Motor Jeep is still available for 
paying the decretal amount or any part 
of the latter amount has been paid by the 
judgment-debtor. Therefore. Haridas is 
clearly liable to pay the entire decretal 
sum in virtue of his commitment made to 
the Court per bond dated *2lst of March, 
1963. The exact terms of the bond 
furnished by Ram Prasad of the Guiarat 
case are not set out in the body of the 
judgment and so it is difficult to accept 
that the facts of that case bear anv 
analogy to the facts of the case in hand. 
Since Haridas of our case had undertaken 
to pay the decretal amount if it remained 
unpaid by the defendant. his case is 
clearly covered by clause (a) of Sec. 145 
of the Code. 


10. In the result. I allow the 
appeal, set aside the order of learned 
District Judge, restore the one made by 
the executing Court. and dismiss the 
objections filed by Haridas against the 
execution application made by Satish 
Chandra Roy. In view of somewhat 
difficult and technical nature of the point 
involved in the appeal. I leave the 
parties to bear their own costs in this 
Court .and in the Court of the District 


Judge. 
Appeal allowed. 





AIR 1972 TRIPURA 7. (V 59 C 3) 
R. S. BINDRA, J. C. 


Hiralal Deb Nath and another. Peti- 
tioners v. The Union of India, New Delhi 
and another. Respondents. 


Writ Petns. Nos. 19 and 21 of 1964, 
D/- £2-2-1971. from order of Sundt. Govt. 
Press, Tripura, D/- 23-12-1963. 


(A) Civil Sefvices — Central Civil 
Services (Classification, Control and 
Appeal) Rules, 1957, Rule 16 (1) — 
Non-compliance with the provisions is 
actionable and the order imposing punish- 
ment without compliance being illegal 
can be quashed under Art. 226 of the 
Constitution. (X-Ref: Constitution of 
India, Art. 226). (Para 3) 


(B) Civil Services — Central Civil 
Services (Classification, Control and 
Appeal) Rules 1957, Rule 16 (1) — Not 
affording an opportunity to the delin- 
quent Government employee to represent 
his view point against the action con- 
templated amounts to violation of prin- 
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ciples of natural justice and the order 
imposing punishment can be quashed 
under Art. 226 of the Constitution. 
(X-Ref: Constitution of India, Art. 226). 

(Para 3) 
B. C. Dev Barma. for Petitioners 


(In both W. P. Nos.); H. C. Nath. Govt 
Advocate, for Respondents (In the both 
W. P. Nos.). 


ORDER: Hiralal Deb Nath, the Ink- 
man, and Upendra Chandra Singha. 
a Machineman employed in the Govern- 
ment Press of the Tripura State. were 
suspended on 19-11-1962 for the reason 
that disciplinary proceedings were con- 
templated against them. Each of them 
was subsequently charged on three 
counts for lapses allegedly committed by 
them in discharge of their functions as 
Government employees. , Shri B. 
Sarkar. the Superintendent, Printing and 
Stationery Department, was the Disci- 
plinary Authority respecting both the 
employees. He appointed Shri P. S. 
Gupta as the Inquiry Officer in both the 
cases. By his order. dated 20th of October. 
1963, in each case, Shri P. S. Gupta ex- 
onerated the two employees of all the three_ 
charges. Shri B. N. Sarkar. the Disci- 
plinary Authority. however. did not agree 
with the findings of Shri Gupta. In his 
opinion, all the three charges against 
both the emplovees had been established. 
He: therefore, by his order dated 20th 
of December, 1963. in each case, inflicted 
the punishment of censure on both the 
employees, and, in addition. directed that , 
they shall not get-any more financial - 
benefit for the period of their suspension 
beyond what had been already paid 
to them. In other words. the period of 
absence during suspension was not treat- 
ed as a period on duty. Both the em- 
ployees having felt aggrieved filed separate 
writ petitions in this Court under Arti- 
Cle 226 of the Constitution challenging 
the penalty imposed and the denial of 
emoluments. The main ground pleaded 
in support of the praver made was that 
the Disciplinary Authority had not given 
an hearing to the petitioners before 
passing the impugned orders. The writ 
petition filed by Hiralal Deb Nath bears 
No. 19 of 1964, while the one instituted 
by Upendra Chandra Singha was entered 
at No. 21 of 1964. Since the two peti- 
tions raise common questions of fact and 
law, they. were jointly argued in this 
Court. I have decided to dispose of them 
by this common judgment. 


2. To begin with, Shri B. C. Dev 
Barma. appearing for the writ-petitioners. 
canvassed two propositions in support of 
the relief claimed. They are: (1) that the 
Disciplinary Authority had imported per- 
sonal knowledge in reaching conclusions 
differing from the findings given by the 
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Inquiry Officer and that this is not per- 
missible in law. and (2) that the penaltv 
of censure and deprivation of the emolu- 
ments had been imposed on each peti- 
tioner without giving them an opportunity 
to make a representation against the 
action proposed and as such there had 
been violation of principles of natural 
justice. However, ultimately Shri B. C. 
Dev Barma confined himself to the second 
of these two points. 


3. It was not denied by Shri H. C. 
Nath, the Government Advocate, that 
after the report of the Inquiry Officer, 
who had exonerated both the petitioners 
of all the charges, the Disciplinary 
Authority did not give any hearing to them 
before making the impugned order on 
20th of December, 1963. Shri H. C. Nath 
justified the procedure adopted by the 
Disciplinary ‘Authority on the footing of 
sub-rule (11) of Rule 15 of the Central 
Civil Services (Classification. Control & 
Appeal) Rules, 1957, hereinafter called 
the Rules. Rule 15 primarily prescribes 
the procedure for cases where the maior 
penalties specified in clauses (iv) to (vii) 
of Rule 13, namely. reduction in rank. 
compulsory retirement. removal from 
service, and dismissal from service 
are in contemplation. Sub-rule (11) of 
Rule 15 provides that if the Disci- 
plinary Authority having regard to 
its findings is of the opinion that anv of 
the penalties specified in clauses (i) to 
(iii) of Rule 13. namely. censure. “with- 
holding of increments or promotion. and 
recovery from pay of the whole or part 
of any pecuniary loss caused to the 
Government by negligence or breach of 
orders, should be imposed instead of 
major penalty of the nature mentioned 
in clauses {iv} to (vii) of Rule 13. it shall 
pass appropriate orders in the case. This 
sub-rule obviously is meant to meet 
the situation when in the first in- 
stance it was proposed to impose some 
one of the major penalties mentioned in 
clauses (iv) to (vii) of Rule 13, but after 
the necessary enduiry it turns out that a 
case for inflicting any of those maior 
penalties has not been made out and that 
only one of the minor penalties provided 
in clauses (i) to (ili) of Rule 13 would 
meet the ends of justice. The right given 
to the Disciplinary Authority by sub- 
rule (11) is that in such a contingency 
‘he shall pass appropriate orders in the 
case”. The manner and the method by 
which he shall pass the appropriate 
orders is not specified in sub-rule (11). 


The next Rule 16 bears the marginal 
heading: “Procedure for imposing minor 
penalties’. Sub-rule (1) of this Rule 
enacts that no order imposing any of 
the penalties specified in clauses (i) to 
Gii) of Rule 13 shall be passed except 
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after, {a} the Government servant is in- 
formed in writing of the proposal to take 
action against him and of the allegations 
on which it is propos2d to be taken and 
given an opportunity to make any re- 
presentation he may wish to make; 
(b) such representation. if any. is taken 
into consideration by the Disciplinary 
Authority; and (c) the Union Public Ser- 
vice Commission is consulted in cases 
where such consultation is necessary. It 
was conceded by Shri H. C. Nath that 
the procedure® prescribed by the Rule 
16(1) was not adopted by Shri B. N. Sar- 
kar before he impos2d the penalty on 
each of the two writ-petitioners on 20th 
of December, 1963. Shri B. N. Sarkar. 
it cannot be gainsaid, may have relented 
if he had furnished ar opportunity to the 
two employees to make their representa- 
tions against the action he proposed to 
take against them and thev had submit- 
ted their representations or had appeared 
before him to explain their defence. At 
any rate, it looks obvious that principles 
of natural justice were grievously violat- 
ed by not affording the two emplovees 
an opportunity to represent their view 
point against the action which Shri B. N. 
Sarkar contemplated taking against them. 
Further, there has been a violation also 
of the provisions enacted in Rule 16 (1). 
If the President, who made the Rules in 
exercise of the authozitv vesting in him 
under Article 309 of the Constitution. 
has ordained that penalties of the nature 
specified in clauses (i) to (iii) of Rule 13 
shall not be imposed except in the man- 
ner outlined in Rule 16 (1). any in- 
fraction thereof would ‘be actionable. 
The violation of the safeguards provided 
to the Government employees by the 
Rules will entitle the latter to complain 
of the same and seek redress from this 
Court by a petition under Article 226 of 
Constitution. Towards the close of his 
arguments, Shri H. C. Nath candidly: 
conceded that he had no authority to 
cite or principle to rely upon in suport 
of the impugned orders. Hence, the in- 
escapable conclusion that I reach at is 
that the order in each case must be 
quashed because it wes made not only in 
violation of the principles of natural 
justice but it also infringes the provisions 
of Rule 16 and as such is illegal. 


4. As a result. I quash the order 
imposing the penalty of censure on each 
of the two writ-petitioners. The conse- 
quential order depriving each petitioner 
of the benefits of additional emoluments 
during the period he remained under 
suspension is also set aside. The peti- 
tioner in each case shall get costs. Advo- 
cate’s fee Rs. 50/- in each case. However. 
before parting with the cases I may state 
that this judgment will not deprive the 
Disciplinary Authority of his right to 
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take appropriate action afresh against the 
two writ-petitioners on the basis of the 
charges enquired into. of course. in the 
manner provided by law. 


Petition allowed. 


AIR 1972 TRIPURA 9 (V 59 C 4) 
K. V. RATHNAM, ADDL. J. C. 


Hindustan General Insurance Society ` 


Ltd.. Appellant v. Satish Chandra Paul 
and others, Respondents. 


First Appeal No. 19 of 1967. D/- 21- 
12-1970; from order of Tribunal Judge 
Tripura, D/- 15-6-1967. 

(A) Motor Vehicles Act (1939), 
S. 110-A — Insurance Company resisting 
the claim in its own right can resort only 
to the grounds specified in S. -96 (2). 
Grounds of limitation, apportionment of 
a compensation between drivers of the 
vehicles and of quantum of compensation 
are not available to it as they are not in- 
eluded in S. 96 (2). (X-Ref:— S. 96 (2)). 
AYIR 1961 Punj 190 and AIR 1959 SC 1331, 


Rel. on. (Paras 6, 7) 
(B) Motor Vehicles Act (1939), 
S. 11909-A (3) Proviso — Where the 


claimant, who was injured in a motor 
accident, was admitted in hospital and 
treated as indoor and outdoor patient for 
about a year, and thereafter he took 20 
days for making enquiries as to who the 
ownér and driver of the vehicle were, the 


delay for his application could be con- 
doned. (Para 9) 
(C) Motor Vehicles Act (1939), 


S. 110D — Appellate Court will in- 
terfere with the quantum of damages 
awarded by the Claims Tribunal only if 
the amount is based on some wrong prin- 
ciple of law or when it is unreasonably 
low or high. (Para 10) 
‘Cases Referred: Chronological Paras 
(1963) AIR 1963 Puni 125 (V 50) = 

64 Pun LR 912, State of Puniab v. 

Smt. Ful Kumari . 8 
(1961) AIR 1961 Puni 190 (V 48) = 

63 Pun LR 331. Motor and General 

Insurance Co. Ltd. Calcutta v. 

Hota Ram 
(1959) AIR 1959 SC 1331 (V 46) = 

(1960) 1 SCR 168, British India 

General Insurance Co. Ltd. v. 

Captain Itbar Singh 7 
i N. M. Paul, for Appellant; M. R. 

Choudhury (for No. 1); A. M. Lodh (for 
Nos. 2 and 3) and P. Palit (for Nos. 4 and 
5). for Respondents. 

JUDGMENT:— This appeal by 
Hindustan General Insurance Society Lid. 
is directed against the decree and judg- 
ment of Claims Tribunal Tripura. in motor 
accident case No. 2 of 1962. 
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2. The facts leading to the filing 
of this appeal may. briefly. be stated 
thus:—- On 17-11-61 one Satish Chandra 
Paul, the lst respondent herein. a vege- 
table vendor by profession. along with 
other -passengers was proceeding to 
Teliamura on a Jeep bearing No. T. R. T. 
46 for purchasing vegetables. The jeep 
covered a distance of 17 miles from 
Agartala and at Baramuraa lorry bearing 
No. T. R. L. 215 coming in the opposite 
direction in a down gradient dashed the 
jeep; as a result the hood of the jeep was 
broken and an iron rod of the hood hit 
the head of the cleaner of the jeep re-~ 
sulting in his instantaneous death. 
Another iron rod pierced through the leg 
of Satish Chandra Paul, the ist respon- 
dent, with the result that he was unable 
to move about. Immediately he was 
carried to the hospital and was admitted 
as an in-Patient. He sustained a com- 
pound and comminuted fracture of both 
right tibia and fibula resulting in chronic 
osteomyelitis. His leg was put in plaster. 
Though he was discharged from the 
hospital on 22-2-62. he was advised to 
continue treatment as an out-patient and 
on 8-5-62 the plaster was removed. but 
as there was an infection of the wound 
he was put under plaster again on 19-6- 
62. The plaster was ultimately removed 
on 2-8-62, but as the wound did not heel 
up he was advised. to continue the treat- 
ment. On 27-10-62 Satish Chandra Paul 
obtained a medical certificate Ext. P-1 
and on 16-11-62 he filed the application 
before the Tribunal under Section 110-D 
of the Motor Vehicles Act claiming 
Rs. 30.000/- towards damages and com-_ 
pensation. The driver of the jeep and ~ 
the widow of the owner of the ieep were 
impleaded as respondents Nos. 1 and 2. 
The driver of the lorry and the Tripura 
‘Transport out Agency. the owner of the 
lorry, were impleaded as 3rd and 4th 
respondents. The 5th respondent is the 
Hindustan General Insurance Society Ltd. 
in which the lorry in question was in- 
sured. To establish his claim for damages 


- and compensation the petitioner including 
himself has examined 4 witnesses: P. W, 1 


is the petitioner while P. Ws. 3 and 4 
Manmohan and Thakurdas Dutta are the 
persons who were also travelling in the 
jeep atthe time of the occurrence. P. W. 2 
is Dr. Biswas who treated the petitioner. 
Respondents Nos. 1 and 2, the driver and 
the owner of the jeep having filed a 
statement have not contested the applica- 
tion. The owner of the lorry and the 
Insurance Company filed statements con- 
tending inter alia that the jeep was 
heavily over loaded with passengers. that 
when the lorry was coming on the down 
gradient, the driver of the jeep became 
mervous, lost control of the jeep and 
dashed against the lorry and though the 


‘the 


— 


10 Tri. [Prs. 2-5] H. G. I. Society v. S. C. Paul (K. V. Rathnam Addl. J.C. 


driver of the lorry tried to avoid the 
accident. the jeep fell upon the lorry and 
hence it is only the jeep driver that was 
responsible for the accident. The owner 
of the lorry pleaded that the Hindustan 
General Insurance Society in which the 
lorry was insured has to pay damages. 
So far as the quantum of damages and 
compensation is concerned it is alleged 
that the petitioner’s monthly income was 
only Rs. 150/-. that he is still running his 
shop getting Rs. 150/- a month and hence 
by reason of the injury sustained by him 
he cannot claim more than Rs. 150/- a 
month. The Insurance Company further 
contended that the petitioner’s remedy is 
only against the driver of the lorry for 
his rash and negligent driving and that 
company cannot be made liable. 
The Insurance Company has also taken 
the plea that the application is barred by 
limitation and. that no notice was issued 
to it before condoning delay under Sec- 
tion 5 of the Limitation Act. 

3. On the pleadings the claims 
Tribunal has settled the following issues 
for trial:— 

(1) Is the opposite party No. 5 a 
necessary party in this case? 

(2) Is the case bad for not imnlead- 
ing the insurer of jeep car No. 46 ? 

(3) Is the case barred by limitation? 

(4) Is the petitioner entitled to wet 
any compensation if so, what amount and 
against which of the O. Ps.? 

- (5) Has this Tribunal jurisdiction to 
try this case ? 

(6) To what relief. if any. the peti- 
tioner is entitled? 


4. The Tribunal. finding that the 
petitioner was prevented from making the 
application within 60 days of the occur- 
rence of the accident due to sufficient 
cause. condoned the delay and entertain- 
ed the application. So far as the occur- 
rence is concerned. relying on the in- 
dependent and disinterested evidence of 
P. Ws. 3 and 4 it found that the collision 
between the lorry and the jeep was as a 
result of the fault of the driver of the 
lorry who while bringing the lorry down 
the gradient dashed the jeep as a result 
of which the hood of the jeep broke down 
and an iron rod of the hood struck the 
head of the cleaner of the jeep resulting 
in his instantaneous death while another 
iron rod of the hood of the jeep pierced 
through the leg of the petitioner. con- 
sequently the Tribunal held that the 
petitioner is entitled to claim compensa- 
tion. 


> As regards the quantum of damages 
and compensation payable to the peti- 
tioner the Tribunal fixed a total sum of 
Rs. 7285/- and this is made up of Rs. 1275/- 
being the loss in the earnings of the peti- 
tioner from 17-11-61 to 2-8-62. in his 
business, Rs. 510/- being the amount 
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which the petitioner might have spent 
for improved diet during the period he 
Was under treatment. Rs. 500/- towards 
expenses which the petitianer might have 
incurred for attending the hospital and 
for undergoing the treatment, and 
Rs. 5000/- towards compensation for the 
bodily infirmity as a result of which he 
could not carry on his business as he 
could do before the accident. -The Tri- 


_ bunal directed the last item of Rs. 5000/- 


to be paid by the Insurance Company 
while the owner of the lorry is made 
liable to pay Rs. 1285/~ and the remaining 
amount of Rs. 1000/- the Tribunal direct- 
ed, to be paid by the driver of the lorry. 
Against the decree ard judgment of the 
Tribunal directing it to pay Rs. 5000/- to 
the petitioner, the Insurance Companv 
has preferred this appeal. 


5. Learned counsel for the Company 
raised three contentions firstly that the. 
application is hopelessly barred by limita- 
tion, that the Tribunal ought not to have 
condoned delay. that in any event as the 
company had no notice of the application 
for condoning delay it cannot be made 
liable for any portion of the amount. 
secondly the jeep in which the petitioner 
was travelling. was admittedly over 
loaded with the result the driver of the 
jeep was not in a pasition to control the 
vehicle, that the driver of the lorry was 
not at all rash and negligent in driving 
the lorry. at any rate if the accident was 
as a result of rashness and negligence of 
the driver of the lorry also. the com- 
pensation payable should have been 
apportioned as between the drivers of the 
two vehicles and that the company cannot 
be made liable, and lastly the Tribunal 
has arbitrarily and without any basis 
awarded the amount of Rs. 5000/- as 
compensation payable by the Company. 
It is also contended on behalf of the Com- 
pany that in respect of the other two 
Items directed to be paid by the owner 
and the driver of the lorry also there is 
no evidence or basis before the Tribunal 
by which it could determine the said 
amounts. On behalf of the owner of the 
lorry it is contended that as the lorry was 
insured for a sum of Rs. 20.000/- the 
entire amount of compensation of 
Rs. 7285/- ought to kave been directed to 
be paid by the Insurance Company and 
that the amount of Rs. 7285/- should not 
have been apportioned in the manner the 
Tribunal did. 


_ Before I consider the contentions 
raised on behalf of -he appellant. it will 
be convenient to deal with arguments 
advanced on behalf of the owner and 
driver of the lorry. The compensation 
amounts directed to be paid by them are 
Rs. 1285/- and Rs. 1C00/- respectively. As 
the amount directed to be paid by each 
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of them is less than Rs. 2000/-. under 
Section 110-D (2) of the Act they have 


no right to prefer an appeal and as a 
matter of fact no appeal is preferred bv 


them. In this appeal filed by the Insurance - 


Company they are impleaded as pro forma 
respondents 4 and 5 and by filing counters 
in the appeal they are seeking to avoid 
the decree by contending that the decree 
of the Tribunal should be modified so 
as to make the Company liable for the 
entire amount of compensation on the 
ground that the insurance policy of the 
lorry covers a liability up to a limit of 
Rs. 20,000/-. My attention is not drawn 
to any provision in the Motor Vehicles 
Act by which the owner and the driver 
of a vehicle against whom a decree was 
passed for payment of compensation and 
when no appeal against that decree is 
maintainable could avoid that decree by 
seeking a modification of the same to 
make Company liable for the entire 
amount. Under Section 110-B of the Act, 
in making the award the claims Tribunal 
Shall specify the amount which shall 
be paid by the insurer and accordingly 
an amount of Rs. 5000/- is specified 
by the Tribunal as the amount pavable 
by the Company. If under the terms 
of the policy the owner and the driver 
are to be indemnified by the Company 
in respect of the amounts which are 
directed to be paid by them it is a matter 
between them and the Company; but in 
this appeal which is preferred by the 
Company against the decree for Rs. 5000/-. 


at the instance of the respondents 4 and’ 


5 who could not maintain an appeal in 
respect of the decree passed against them. 
the decree passed against the Company 
cannot be modified so as to enhance the 
amount of the decree. 


6. Now as regards the arguments 
advanced on behalf of the Company. at 
the out set it must be pointed out that 
the insurer is precluded from taking 
defences other than those specified in 
Section 96 (2) of the Act. The contentions 
raised by the insurance Company may be 
available to the owner and driver of the 
lorry but all the pleas and defences open 
to them are not available for the In- 
surance Company which is defending the 
action in its own right and in its own name. 


Section 96 (1) of the Act runs thus: 

“Tf after a certificate of insurance 
has been issued under sub-section (4) of 
Section 95 in favour of the person by 
whom a policy has been effected. judgment 
in respect of any such liability as is re- 
quired to be covered by a police under 
clause (b) of sub-section (1) of Section 95 
(being a liability covered bv the terms of 
the policy) is obtained against any person 
insured by the policy. then notwithstand- 
ing that the insurer mav be entitled to 
avoid or cancel or may have avoided or 
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cancelled the policy, the insurer shall. 
subject to the provisions of this section. 
pay to the person entitled to the beņefit 
of the decree any sum not exceeding the 
sum assured payable thereunder. as if he 
were the judgment-debtor. in respect of 
the liability. together with any amount 
payable in respect of costs and any sum 
payable in respect of interest on that sum 
by virtue of anv enactment relating to 
interest on judgments.” 


Sub-section (2) of Section 96 is as fol- 
lows:— 


“No sum shall be payable by an in- 
Surer under sub-section (1) in respect of 
any judgment unless before or after the 
commencement of the proceedings in- 
which the judgment is given the insurer 
had notice through the Court of the 
bringing of the proceedings. or in respect 
of any judgment so long as execution is 
stayed thereon pending an appeal: and an 
insurer to whom notice of the bringing 
of any such proceedings is so given shall 
be entitled to be made a partv thereto and 
to defend the action on any of the follow- 
ing grounds.” 


The grounds on which the insurer 
can defend the action are detailed in 
Clauses (a) to (c) and the obiections now 
raised by the Company namelv limita- 
tion, apportionment of the compensation 
between the lorry driver and the ieen 
driver quantum of compensation are not 
included in the grounds specified in Sec- 
tion 96 (2) of the Act. Sub-section (6) of 
section 96 provides that an insurer to 
whom notice under Section 96 (2) was 
given is not entitled to avoid his liability 
to any person entitled to the benefit of 
any such judgment as is referred to in 
sub-section (1) otherwise than in the 
manner provided for in sub-section (2). 
Thus there is a statutory prohibition for 
the Insurance Company from avoiding tthe 
judgment and decree of the Tribunal 
except on the grounds specified in Sec- 
tion 96 (2) of the Act. Admittedly the 
Insurance Company. on an application bv 
the petitioner. was brought on record as 
the 5th respondent in the petition and it 
can only resist the claim on one or the 
other grounds specified in Section 96 (2) 
of the Act. If the insurance Company is 
allowed to take defences other than those 
provided by Section 96 (2) of the Act it 


virtually amounts to the court adding 
Some more grounds to the grounds enu- 
merated in Section 96 (2) of the Act 


which is not permissible. There may be 
cases where the insured does not resist 
the claim because he is aware that the 
decree would ultimately be = satiéfied 
by the insurer and hence he mav be 
collude with the claimant and submit to 
a consent decree which may be preiudi- 
cial to the interest of the Insurance Com- 
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pany. If that be the case. it may be open 
to the Company to apply to the Tribunal 
for permission to resist the claim in the 
mame of the defendant and if pérmission 
was granted possibly the Company may 
be able to resist the claim on anv ground 
available to the defendant. But once the 
Company to whom notice as reauired 
under See. 96 (2) of the Act or who has 
been brought on record as a respondent 
to the claim petition is resisting the claim 
in its own name and in its own right. it 
can only avoid the decree only by resort- 
ing to the grounds specified in Section 96 
(2) of the Act. 


rr 


i. The contention that the notice 
under Section 96 (2) of the Act was not 
issued to the Company but at a subse- 
quent stage the Insurance Company. was 
directly brought on record as 5th respon- 
dent does not in any way affect the posi- 
tion of law. When the Insurance Com- 
pany filed objections and has chosen to 
defend the action and actually contested 
the claim, the fact that notice was not 
issued under Section 96 (2) of the Act but 
straightway impleaded as a respondent 
in the application cannot negative the 
‘provisions of Section 96 of the Act. nor 
by reason of that the Insurance Company 
could acquire additional grounds other 
than those mentioned in Section 96 (2) to 
defend the action. In Motor and General 
Insurance Co. Ltd. Calcutta, v. Hota Ram 
ATR 1961 Punj 190 it is held that though 
under S. 96 of the Act it is not necessary 
for the injured plaintiff to implead the 
Insurance Company as a defendant vet 
he is under a duty to serve under Sec- 
tion 96 (2) a notice of proceedings on the 
Insurance Company so that it could join 
as a defendant and watch -its interest 
and if the plaintiff in those circumstances 
impleads the Insurance Company as a 
defendant it is open to Insurance Com- 
pany to object to its being joined as a 
party: but if it does not do so and actually 
defends the action. it cannot later on 
complain that no order regarding its 
liability should be passed after it has un- 
successfully contested the plaintiff’s 
claim. In the instant case after the Com- 
pany was impleaded as 5th respondent 
it has filed a counter and actually defend- 
ed the action and it is not open to the 
Company to contend now that as no 
notice, as required under Section 96 (2) of 
the Act, was served no decree ought to 
have been passed against it. In British 
India General Insurance Co.’ v. Captain 
Itbar Singh, AIR 1959 SC 1331. the 
Supreme Court has held that the insurer 
made a defendant to the action is not 
entitled to take any defence which is not 
specified in Section 96 (2) of the Act and 
the only manner of avoiding the liability 
provided in sub-section (2) is through the 
defences mentioned therein. The conten- 
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tion of the learned Solicitor General, who 
appeared for the appellant in that case, 
that it is open to the insurer to take all 
available legal defences except those ex- 
pressly -prohibited was negatived. The 
Court made it clear that the only manner 
of avoiding the liability provided in sub- 
section (2) is by taking defences mentioned 
therein inasmuch as sub-section (6) talks 
of avoiding the liability in the manner 
provided in sub-section (2). Their Lord- 
Ships further observed that if the con- 
tention of the learned Solicitor General 
was right sub-section (6) would have pro- 
vided that the insurer would not be en- 
titled to avoid his liability except by 
defending the action on being made a 
party thereto. In the light of the deci- 
sions referred to above. it is abundantly 
clear that the Insurance Company can 
only defend ‘the action and avoid the 
decree on one or the other grounds men- 
tioned in Section 96 (2) of the Act. AN 
the three grounds now raised in this 
appeal are not available for the company 
as they are not specified in Section 96 (2) 


' of the Act. 


8. Even on merits. I find that the 
Insurance Company cannot successfully 
question the correctness of the award. It 
may be that the Jeep in which the peti- 
tioner was travelling was  over-loaded, 
but admittedly the occurrence took place 
while the jeep was ascending the up 
Yradient in which case it could not be 
proceeding at a high speed and according 
to the evidence on record the lorry which 
was descending the down gradient dashed 
the jeep resulting in the death of one of 
the occupants of the jeep at the spot and 
the petitioner sustaining grievous injuries. 
The evidence of P. Ws. 3 and 4 who are 
disinterested and independent witnesses 
is that it is due to rash and negligent 
driving of the lorry driver that the 
accident took place. Nothing is suggested . 
as to why their evidence should be dis- 
believed. Relying or State of Puniab v. 
Smt. Ful Kumari, AIR 1963 Puni 125 it 
is contended that the compensation should 
have been apportioned between the driver 
of the lorry and the driver of the Jeep. 
In that case as a result of collision be~ 
tween an omnibus. and a truck one 
occupant of the bus was killed while a 
cyclist was injured and on facts it was 
found that the driver of the omnibus 
was negligent and cannot be said to be 
guilty of a mere error of judgment. So 
far as the driver of the truck is concerned ~ 
it was found that he made no attempt to 
swerve to avoid an. impact with the bus 
with the result that it was found that the 
drivers of both the vehicles were to be 
blamed and consequently the compensa- 
tion payable was apportioned between 
them to the extent to which each was 
at fault. But in the instant case accept- 
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ing the positive. disinterested and in- 
dependent evidence of P. Ws. 3 and 4 
the Tribunal held that the occurrence took 
place as a result of the fault of the driver 
of the lorry and the learned Advocate 
for the appellant could not successfully 
attack the correctness of that finding. 
That being so, the question of apportion- 
ment of compensation as suggested by the 
learned counsel does not arise. 


9. So far as the delay in filing the 
application is concerned, while the occur- 
rence took place on 17-11-61 the applica- 
tion was filed on 16-11-62 and hence the 
application was barred by limitation. 
But proviso to sub-section (3) of Sec- 
tion 110-A lays down that the Tribunal 
may entertain the application after the 
expiry of the period of 60 davs if it is 
satisfied that the applicant was prevented 
by sufficient. cause from making the 
application in time. The injured Satish 
Chandra Paul was admitted in the hospital 


with a compound comminuted fracture ` 


of both his right tibia and fibula result- 
ing in chronic osteomyelitis. He was 
admitted in the hospital on 17-11-61 and 
had to be in plasters. Though he was dis- 
charged from the hospital on 22-2-62 he 
continued to be in plasters till 8-5-62. As 
the wound was highly infected he had to 
be put in plasters again on 19-6-62. It 
was only on 2-8-62 the plaster was re- 
moved but the wound did not -heal up and 
hence he was advised to continue treat- 
ment as an out-patient. It was onlv on 
27-10-62 the doctor who treated him gave 
the certificate Ext. P-1 and thereafter 
after making necessary enquiries as to the 
owner and driver of the lorry the peti- 
tioner filed the application on 16-11-62. 
On these facts the Tribunal was satisfied 
that the petitioner was prevented by 
sufficient cause from filing the application 
within 60 days from the date of the 
occurrence of accident and consequently 
the Tribunal has rightly condoned the 
delay by exercising the discretion con- 
ferred by the proviso to Section 110-A 
of the Motor Vehicles Act. - 


10. Now on the quantum of com- 
pensation it is contended that the Tri- 
bunal has fixed Rs. 5000/- arbitrarily 
without any data or basis. It cannot be 
denied that as a result of the iniuryv 
sustained by the petitioner he became a 
cripple and his bodily infirmity would 
certainly affect his earning capacity. 
Taking this aspect into consideration the 
Tribunal fixed the amount of compensa- 
tion at Rs. 5000/-. Interference by an ap- 
pellate court in assessment of damages or 
compensation is called for only when the 
amount has been reached by application 
of some wrong principle of law or the 
amount is so unreasonably low or high. 
When once the amount arrived at by the 
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Tribunal is found to be fair and reason- 
able the appellate court is not expected} 
to interfere with the quantum of com- 
pensation granted by the Tribunal. 

11. For all the reasons stated 
above, this appeal is liable to be and it 
is accordingly dismissed with costs of 
the petitioner Ist respondent. 

Appeal dismissed. 





AIR 1972 TRIPURA 13 (V 59 C 5) 
R. S. BINDRA, J. C. 
Rajendra Chandra Biswas, Petitioner 
v. Mahesh Chandra Das, Respondent. 
Civil Revn. No. 33 of 1968, D/- 29-9- 
1970, against order of Munsiff, Dharma- 
nagar D/- 25-3-1968. 


Provincial Small Cause Courts Act 
(1887), Sec. 25 — Although Sec. 25 is to 
be so construed as not to confer right of 
appeal on litigants on points of fact, 
nevertheless the broad phraseology and 
particularly the word “may” used in the 
section envisage scope for interference in 
case of ,miscarriage of justice either by 
improper appreciation of evidence or 
wrong application of principles of law. 
AIR 1921 Bom. 407; AIR 1961 Andh. Pra. 
461 and AIR 1963 All. 109, Followed. AIR 
1944 Mad. 181 and AIR 1961 Mad. 152 
and AIR 1968 Mad. 203, Not followed. 

(Paras 5, 7, 9) 

Thus on proper assessment of the 
evidence on record if it is established 
that the relationship between the plain- 
tiff and defendant was one of landlord 
and tenant and not that of licensor and 
licensee, the Court _ in holding the con- 
trary view commits grave mistake. 

(Paras 5, 7, 9) 
Cases Referred: Chronological Paras 


(1968) ATR 1968 Mad 203 (V 55) = 
1967-2 Mad LJ 475, Kandaswami 
v. Theagaraja 5 

(1964) AIR 1964 SC 1336 (V 51) = 
1963-3 SCR 495, Manindra Land 
and Building Corpn. v. Bhutnath 
Banerjee 

(1963) ATR 1963 All 109 (V 50) = 
1963 All WR (HC) 195, Hira Prasad 
v. Beni Madho 

(1961) AIR 1961 Andh Pra 461 (V 48) 
=1961 Andh LT 404, Satyanara- 

yana v. Sreeramulu 

(1961) AIR 1961 Mad 152 (V 48) = 
1960-2 Mad LJ 323. Munuswami 
v. Kanniah Naidu 

(1944) AIR 1944 Mad 181 (V 31) = 
45 Cri LJ 464, Duraiswami v. 

_ Sivanupandia 

(1938) AIR 1938 Bom 223 (V 25) = 
40 Bom LR 125. Bell and Co. v. 
Waman Hemraj 4 
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(1933) AIR 1933 All 373 (V 20) = 
144 Ind Cas 270, Bhagwati v. 
Abdul Latif 5 
(1921) AIR 1921 Bom 407 (V 8) 
22 Bom LR 1199, Nathuram 
Dhularam 5 


P. K. Sarkar, for Petitioner; A. M. 
Lodh, for Réspondent. ? 


ORDER:— This revision petition 
under: section 25 of the Provincial Small 
Cause Courts Act, 1887, by the plaintiff 
Rajendra Chandra’ Biswas is directed 
against the judgment and decree dated 
25-3-1968 by which the Small Cause 
Court. Dharmanagar, dismissed his suit 
for recovery of Rs. 65/- from the defen- 
dant Mahesh Chandra Das on account of 
arrears of rent of a house for the period 
Sravan to Kartick, 1374 B. S 


2. According to the alegations 
set out in the plaint, the house had been 
let out to the defendant by the plaintiff 
with effect from Ist’ of Baisakh, 1370 

S., on a monthly rental of Rs. 12/- and 
the rent had been paid regularly by the 
defendant right up to Ashad, 1374 B. S. 
The defendant resisted the suit by denying 
the plea of tenancy. He alleged ‘that he 
and his elder brother Rasamay being in- 
timately known to the plaintiff they 
requested the latter for a piece of land 
to raise their own hut upon, that the 
plaintiff agreed to vive them the land 
over which the house in dispute stands, 
and that it was 14 or 15 „years ago that, 
pursuant to that arrangement they set 
up a hut and -began to live therein with- 
out. any obligation to pay rent. The 
value of the lands in the locality having 
registered a steep rise it was alleged 
further, due to the establishment of Rail- 
way station in the region, the plaintiff, 
sheerly out of avarice, began to press 
them for vacating the land. Faced with 
that situation, the defendant arranged a 
Panchayat meeting wherein it was decid- 
ed that 4 of the land in dispute should be 
left with him (the defendant) and the 
balance of it should be vacated and made 
over to the plaintiff., However. sub- 
scauently the plaintiff went back on that 
agreement and filed a false suit for re- 
covery of arrears of rent as a measure of 
harassment to the defendant. 

3. The Small Cause Court held 
on the basis of the evidence led by the 
parties that the plaintiff had failed to 
establish that he had let out the house to 
the defendant against payment of Rs. 12/- 
per mensem as rent. The plaintiff hav- 
ing felt sorely aggrieved with that con- 
clusion of tht Court and the decree found- 
ed on it filed the instant revision peti- 
tion to seek ‘redress. 

4. ,The main question debated in 
this Court by the learned counsel for the 
parties was the exact scope of section 25 
of the Act. That Section provides that 
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the High Court, for the purpose of satis- 
fying itself that a decree or order made 
in any case decided by a Court of Small 
Causes was according to law, may call 
for the case and pass such order with 
respect thereto as it thinks fit.. This 
Section evidently has a larger scope as 
compared to Section’115 of the Civil Pro- 
cedure Code. which section. as held by 
the Supreme Court in Manindra Land — 
and Building Corpn. v. Bhutnath, AIR . 
1964 SC 1336, applies to cases involving 
questions of jurisdiction, i. e., questions 
regarcing the irregular exercise or non- 
exercise of jurisdiction or the illegal 
assumption of jurisdiction by a Court 
and is not directed against conclusion of 
law or fact in which questions of jurisdic- 
tion are not involved. Section 25, I 
believe, received the mast accurate aira 
tion at the hands of Beaumont, C. J., 
Bell and Co. v. Waman Hemraj, AIR 1938 
Bom 223. The learned Chief Justice ex- 
pressed himself as under: 


“The object of Section 25 is to en- 
able the High Court to see that there has 
been no miscarriage of justice. that the 
decision was given according to law. The 
section does not enumerate the cases in 
which the Court may interfere in revi- 
sion, as does Sec. 115 of the Code of Civil 
Procedure, and I certainly do not pro- 
pose to attempt an exhaustive definition 
of the circumstances which may justify 
such interference; but instances which 
readily occur to the mind are cases in 
which the Court which made the order 
had no jurisdiction, or in which the 
Court has based its decision on the evi- 
dence which should not have been ad- 
mitted. or cases where the unsuccessful 
party has been given a proper oppor- 
tunity of being heard, or the burden of 
proof has been placed on the wrong 
shoulders. Wherever the Court comes to 
the conclusion that the unsuccessful party 
has not had a proper trial according to 
law, then the Court can interfere. But 
in mv opinon, the Court ought not to 
interfere merely because it thinks that 
possibly the judge who heard the case 
may have afrived at a conclusion which 
the High Court would not have arrived 
at.’ 


5. It is correct. as contended by 
Shri A. M. Lodh on behalf of the defen- 
dant, that section 25 should not be so 
construed as to give the parties a right of 
appeal on points of fact. Nevertheless, it 
cannot be denied that the phraseology of 
the section in general and the word 
“may” used in it in particular envisage 
scope for interference both on questions 
of law and fact, if the High Court finds 
that there has been miscarriage of justice. 
The two judgments cited by Shri A. M. 
Lodh actually underscore that reading of 
the section. In the first of the two autho- 
rities, Duraiswami v. Sivanupandia. AIR 
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‘ 1944 Mad. 181, a Division Bench held 
that the High Court under Section 25 can- 
not: constitute itself a Court of appeal and 
that it has not right to reverse the trial 
Court on questions of fact. unless the 
. trial Court has given a perverse judg- 
ment or has overlooked essential evidence 
in the case. -In the other authority, AIR 
1968 Mad. 203, Kandaswami v. Theagaraja, 
a previous judgment of the same High 
Court in the case Munuswami v. Kanniah 
Naidu, AIR 1961 Mad. 152. was cited with 
approval, and in the latter case it was 
held that Section 25 of the Act is wider 
in its terms and scope as compared to 
Section 115 of the Code and that the 
language of Section 25 prima facie may 
even justify an interference by the High 
Court upon a question of fact, no less 
than upon a question of law. The Bom- 
bay High Court held in Nathuram v. 
Dhularam, AIR 1921 Bom. 407, that 
although the High Court would be averse 
to interfering under Section 25 on pure 
questions of fact. it cannot be said that 


the High Court has no power whatever. 


of interference with decision on questions 
of fact. It was observed further that 
interference in regard to appreciation of 
evidence should in -general be exercised 
only when there appears a very clear 
case of misappreciation which has re- 
sulted in injustice to a party and makes 
the decree one that cannot be regarded 
by the High court as “according to law”. 
The Allahabad High Court observed in 
Bhagwati v. Abdul Latif, AIR 1933 All 
373, that the High Court will not interfere 
in revision with the decision of the Court 
below on a pure question of fact unless 
the judgment of that Court is perverse. 


6. Shri P. K. Sarkar invited this 
Court’s attention to the decision in Satya- 


narayana v. Sree Ramulu. AIR 1961 
Andh. -+ Pra. 461 to fortify his 
submission that it is open to the 


High Court to interfere in revision 
under Section 25 of the Act even ona 
point of fact. It was held in the cited 
case that a decree or order of the Court 
of Small Causes cannot be said to be 
according to law if the decision is not 
based on any evidence, or if the decision 
is based on an erroneous and improper 
appreciation of the evidence on the record 
thus amounting to a gross misappreciation 
of the evidence, or if the decisior. is based 
on evidence on which no reasonable man 
would, on consideration of the same, come 
to the conclusion reached by the Court, 
orifthe decision is based on an erroneous 
view of the law, or if the decision is based 
either on violation of the rules as to 
‘burden of proof or is arrived at without 
drawing the presumptions authcrised by 
law. The High Court observed further 
that there may be other cases where in- 
terference may be justified on similar or 
equally strong grounds, and added, as if 
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to sound a note of warning that interfer- 
ence with a finding of fact should not be 
made merely because it (the High Court), 
on an appreciation of the evidence, takes 
a view which differs from that’ of the 
Court below. Another authority cited by 
Shri Sarkar is AIR 1963 All. 109, Hira 
Prasad v. Beni Madho, where it was held 
that it may be ordinarily correct that a 
judge sitting in revision cannot act like an 
appellate Court and cannot reassess the 
evidence once appraised by the Small 
Cause Court, but nevertheless ` if the 
assessment of the evidence is wrong or 
the approach is wrong or the finding is 
perverse, the judge sitting in revisiori has 
every right to correctly assess the evi- 
dence and found his judgment on that 
assessment. ° 


7. This survey of leading judicial 
pronouncements on the exact scope of 
Section 25 brings out clearly that a find-} 
ing of fact can be interfered with by the 
High Court where it is based, say for in- 
stance, Upon arbitrary assumptions, or is 
opposed to the evidence on the record, or 
is based on too meagre evidence or no 
evidence whatever, or on flagrant mis- 
representation or misappreciation of evi- 
dence, or is given in utter disregard of 
evidence, and such finding has resulted 
in grave injustice to a party to the litiga- 
tion. The statement of law on the sub- 
ject would not be complete unless it is 
added that since the Act does not provide 
for any appeal either on facts or on law. 
the powers given by Section 25 should not 
be exercised in the manner of an appel- 
late Court, However, the broad phraseo- 
logy used in the Section and the objective 
sought to be achieved through it, viz., 
to ensure that the decree or order made 
by aCourtof Small Causes is according 
to law, it is open to the High Court to 
interfere where there has been miscarri- 
age of justice either by perverse apprecia- 
tion of evidence or wrong application! 
of the principles of law. In fact, it seems 
fairly clear that the wide discretion 
given by the section to the High Court 
is in the nature of a brake meant to curb 
abuse of almost plenary powers given by 
the Legislature to the Small Cause Court. 
In the ultimate analysis, it is a delicate 
balance which the High Court has to 
maintain between wise and healthy res- 
traint on its own power of interference 
in the true spirit of Sed” 25 and to rein the 
Small Cause Court against anv misuse 
of authority entrusted to it by the Act as 
a whole. 


8. After a careful and thorough 
study of the evidence led by the parties 
in support of their rival contentions, I 
have come to the conclusion that the find- 
ing of the trial Court that the plaintiff 
had failed to prove the tenancy is clearly 
perverse and so has to be quashed. It 


_was the case of the plaintiff that the 
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defendant had taken the house on rent 
from him in Baisakh of 1370 B. S.. The 
defence set up by Mahesh Chandra Das 
was that he had entered upon the 
land underneath the house as a-mere 
licensee some fime 14 or 15 years ago 
under Rajendra Chandra Biswas and that 
he had. raised a building thereon for the 
purposes of his own residence. He deni- 
ed having paid any rent to the plaintiff 
as averred by the latter, Let us examine 
the evidence to determine if it can sustain 
that stand: The defendant admitted. in 
his statement that he had no special con- 
nections with the plaintiff, and that he 
is a labourer while the plaintiff is ‘a land- 
lord. In that context it passes com- 
‘prehension why the plaintiff should make 
over a piece of land to „the defendant 
without charging any rent. from him. 
This is the one drawback in the defence 
raised by Mahesh Chandra Das. Further, 
we have the statement of P. W. 3 Ram- 
das Teli, an employee of the Telephone 
Department, that he had lived - in the 
house in dispute for four months in the 
year 1369 B. S. as a tenant under Rajen-~ 
dra Chandra Biswas against a rent of 
.Rs. 10/- per mensem. Nothing could be 
elicited during the cross-examination of 
this witness to show that he had made a 
false statement. If Ramdas Teli was in 
occupation of the house in 1369 B. S. for 
a period of four months, the contention of 
the defendant that. he had been in con- 
tinuous occupation of the house for the 
= last 14/15 years stands rudely shaken. 

F. W. 2 Prakash Deb aged 96 affirmed that 
it was he who had secured the house in 
dispute to the defendant in lease and that 
the defendant had agreed to pay the 
plaintiff Rs. 12/- per mensem by way of 


rent. The witness swore that the defen- 
dant’s brother Rasamay (now dead) 
happened to be his grandson-in-law. 
That relationship between the wit- 
mess and the defendant legitimately 
‘gives rise to the presumptions that 
it was not unnatural for the defen- 


dant to avail of the services of the 
witness for securing lease of the house in 
dispute from the plaintiff, who was known 
to the witness for quite some time, and 
that the witness could not have perjured 
only to smite the defendant. Therefore, 
the statements of the plaintiff himself, 
P. W. 2 Prakash Deb and P. W. 3 Ramdas 
Teli falsify the vérsion of the defendant 
and convincingly establish the plea of the 
plaintiff that he had let out the house to 
the former. 


9. The defendant examined, be- 
sides himself, D. W. 2 Monoranian Datta 
and D. W. 3 Lalit Mohan Das to establish 
that some time before the institution of 
the suit it had been agreed by the plain- 
tiff in the presence of a Panchavat. spe- 
cially assembled, that he (the plaintiff) 


would relinquish one-third of the land in- 
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favour of the defendant without charging 


him anything and resume possession over 
the remaining’ two-third part of it. “The 
primary question that falls for determina-. 
tion in the suit is whether or not there 
was relationship of tenancy between the 
parties in respect of the house in dispute. 
Neither Monoranjan Datta nor Lalit Mohan 
Das could muster courage to state that 
to begin with the defendant had secured 
the land from the plaintiff as a licensee 
and not as a tenant. They also were un- 


able to state by whom the building 
standing on the land had been raised. 
Therefore, the statements of the two 


witnesses are of no importance in settil- 
ing the point in dispute. Hence, I see 
no escape from the conclusion that the 
trial court had grievously erred in hold- 
ing that the relationship between the 
parties was one of licensor and licensee 
and not that of landlord and tenant. 


10. In the result. I allow the revi- 
Sion petition, set aside the decree of the 
trial Court, and instead award the plain- 
tiff a decree for Rs. 60/- representing 
four-months’ rent. with proportionate 
costs against the defendant in both the 
Courts. I disallow the claim for Rs. 5/- 
for no justification for award of compen- 
Sation was made out and that claim was 
also not pressed by Shri P. K. Sarkar. 


Revision allowed. 
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Sambhu Ratan Tewari. Appellant 
v. Ayodhya Kurmi, Respondent. 2 

Second Appeal No. 14 of 1963 D/- 18- 
12-1970. against iudgment and decree of 
Addl. Sub. J., Tripura. in Rent Appeal 
No. 17 of 1962. 


Tenancy Laws — Tripura Landlord 
and Tenant Act (1 of 1296 T. E.), S. 24 — 
Assessment of fair and equitable rent — 
In view of the note to the section.a korfa 
tenant is a tenant and provisions of 
Chapter 4 apply to his case — And even 
in the case of non-bhumyadhikari land- 
lord, the korfa tenant will be regarded 
as his tenant for the purpose of Chanter 4 
and in a suit for arrears of rent in the 
absence of any evidence on either side to 
show what the agreed rent was, a fair 
and equitable rent payable by the tenant 
can be assessed. (X-Ref— S. 4) 

(Pata 4) 

J. K. Roy, for Appellant; N. C. Roy, 
for Respondent. | 

JUDGMENT:— This Second Appeal 
by the plaintiff is directed against the 
decree and judgment of the Addl. Sub- 
ordinate Judge in Rent Appeal 17 of 1962 
modifying the decree and judgment of 
the trial court in suit No. 1 of 1970. 
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